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>^ALiA!*S  \S\,h 


To  the  Right  Honourable 

THOMAS  Lord  PARKER, 

Baron  of  MA CCLESFIELD, 

Lord  Chief  Juftice  of  ENGLAND. 

My    Lord, 

TH  E  following  Treatife  containing  that  Part  of  the 
Law,  which  is  peculiarly  under  the  Adminiftration 
of  the  Chief  Juftice  of  England.,  I  prefum'd  in 
regard  to  the  Subjed:  of  it,  to  think  of  prefenting  it  to 
your  Lordfliip,  which  your  Goodnefs  having  been  pleafed 
to  permit,  it  is  with  the  lefs  Uneafinefs  that  I  venture  to 
make  it  Publick  ;  for  I  could  not  hope  to  introduce  it  into 
the  World  with  greater ;  Advantage  than  under  your  Pro- 
tedion.    .     Lr:,  L:^r:r^io.    :  r.  :  : 

This  was  the  real  Ground  of  my  Ambition,  to  dedicate 
it  to  your  Lordfhip,  and  not  to  give  myfelf  an  Oppor- 
tunity^ of  publifhing  how  much  I  honour  thofe  wonder- 
ful Talents,  that  have  raifed  You  to  fo  high  a  Station,: 
A  private  Character  indeed  may  be  fet  forth  to  Advantage, 
and  many  Virtues  in  it  be  made  known  by  an  Addrefs  of 
this  Nature,  which^  might  otherwife  have  lain  for  ever  con- 
cealed :  But  your  Lordfhip's  is  , Publick  ,  and  Confpicuous, 
and  can  appear  no  where  with  fo  much  Luftre  as  when  y-ou 
iit  in  Judgment,  where  that  vaft  Genius  you  are  blefs'd 
with,  Ihines  forth  to  all  the  World,  adorn'd  with  all  the 
Improvements  that  Humane  Art  can  furnifh,  and  fupport- 
ed  with  the  grcatqft  Courage  and  Integrity. 

And  nothing  lefs.  My  Lord,  could  give  You  that  Com- 
mand of  all  the  Variety  of  BuHnefs  which  comes  before 
You,  and  that  Facility  with  which  You  difpatch  it:  The 
moft  intricate  Points  of  Law,  that  have  for  Ages  lain  iii 
Confofion  and  Obfcufity,  when  they  fall  under  your  Lord- 
fhip's Confideration,  receive  fuch  Light,  are  ftated  and  ex- 
plain'd  with  fuch  exadt  Method,  and  fuch  Propriety  and 
J^eauty  of  Expreftioa,  -that  the  moft  polite  Compofitions  ap- 
pear 


''  ^>%"s"_  ^^  ^»%    D  ED/CATION. 

T---^-^-  .  *^^ar  not  mofe  ^^tfcga'nt,  nor  the  moft  Demonftrative  more 
*Sj^       •-•»■<:■  Convincing:     This,  My  Lord,  is   the   agreeable  Part  of  the 

Exercife  of  your  Authority,  -being  no  Violence  to  that  ge- 
neral Humanity  which  you  delight  to  fhew  to  all  Mankind : 
But  the  Duties  of  your  Office  require  You  fometimes  to 
put  on  another  Charadler  and  to  fhew  the  awful  Face  of 
Juftice,  to  curb  the  Rage  of  a,n  unruly  People,  and  to 
fright  them  into  their  Duty  by  the  Terrors  of  the  Law; 
and  'tis  with  Pleafure  all  good  Men  fee  yo,ur  Lordlhip  pur- 
fue  the  prevailing  Vices  of  the  Age  with  fuch.  Zeal  and 
Indignation,  that  Crimes  no  longer  appear  lefs  odious  for 
being  fafhionable,  nor  are  the  more  fecure  from  P.umfli- 
ment  for  being  popular. 

Thefe,  My  Lord,  are  BlefTings  which  the  whole  Nation 
fhares  in,  and  have  an  Influence  upon  all  Parts  of  the  ci- 
vil Adminiftration :  But  we,  who  have  the  Honour  to  at- 
tend your  Lordfhip  at  the  Bar,  are  in  a  more  particular 
Manner  to  acknowledge  our  Obligations,  for  that  Candor 
and  Condefcenlion  with  which  You  treat  us :  The  Encou- 
ragement You  give  to  our  weak  Endeavours,  no  lefs  en- 
gages our  AfFeftions,  than  your  comprehenflve  Knowledge 
and  clear  and  accurate  Judgment  command  our  Reverence 
and  Efteem. 

Such  Goodnefs  charms  all  that  approach  and  feel  it; 
and  it  was  with  univerfal  Joy  we  faw  your  Lordfhip's  Firm- 
nefs  to  the  prefent  Eftablifhment,  and  great  Services  to 
your  Country,  diftinguifhed  lately  by  an  AcceiFion  of  Ho- 
nour from  his  Majefty,  whofe  Wifdom  in  conferring  his 
Favours  has  eminently  appeared,  by  the  many  flgnal  Be- 
nefits the  Nation  has  received  from  thofe  who  have  the 
Honour  to  ferve  Him.     I  am  with  the  greateft  Refped:, 

My   Lord, 

Tour  luordjhifs 
Mofi  obliged) 
And  ?noJi  Humbk  S^ervant^ 


William  Hawkins, 


THE 


PREFACE. 


NOTHING  is  fnore  common  than  to  hear  thofe 'who 
have  tahji  only  a  fuperficial  View  of  the  Crown-Law^ 
charge  it  with  number lefs  Hardjhips  and  undijiinguijh- 
ing  Rigour  ;  whereas  thofe^  who  have  7nore  fully  examiii  d  it^ 
agree,  that  it  wa?its  nothing  to  make  it  admird,  for  Clemency 
and  Equity,  as  well  as  Jujlice,  but  to  be  underfiood :  It  is  fo 
agreeable  to  Reafon,  that  even  thofe  who  fuffer  by  it,  cannot 
charge  it  with  Injujlice ;  fo  adapted  to  the  Common  Good,  as  to 
fuffer  no  Folly  to  go  unpunifhed,  which  that  requires  to  be  re- 
flrained  \  and  yet  fo  tender  of  tbe  Infirmities  of  Human  Na- 
ture, as  never  to  refufe  an  Indulgence,  where  the  Safety  of  the 
Publick  will  bear  it :  It  gives  the  Prince  no  Power,  but  of 
doi?ig  Good ',  and  refrains  the  People  from  no  Liberty,  but  of 
doing  Evil. 

It  would  be  needlefs  therefore  to  fay  any  Thing  of  the  Xjfeful- 
nefs  of  this  Treatife,  could  I  be  fo  happy  as  any  Way  tO 
come  up  to  the  Defgn  of  it,  which  was  to  vindicate  the  yu/lice 
and  Reafonablenefs  of  the  Laws  concerni?ig  criminal  Matters, 
and  to  reduce  them  into  as  clear  a  Method,  and  explain  thetn 
in  as  familiar  a  Manner,  as  the  Nature  of  the  Thing  will 
bear. 

Had  any  of  thofe  great  Men,  who  formerly  have  written  on 
this  SubjeEi,  gone  through  the  whole  Law  relating  to  it^  all  far- 
ther Attempts  of  this  Ki?id  had  been  unneceffary.  The  Treatife^ 
publiped  tmder  the  Name  of  Sir  Matthew  Hale,  is  indeed  vuy 
tfeful,  and  writte7t  in  a  Clear  Method^  and  with  great  Lear7i~ 
i?ig  a7id  fudgme^it  ;  but  is  certainly  very  imperfeSl  in  the  IVhole^ 
and  feems  to  be  072ly  a  Model  or  Plan  of  a  Work  of  this  Ki7id, 
which  is  faid  to  have  been  intended  bv  hi?n, 

a      '  Sir 
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Sir  Edward  Coke'j  third  Injlittite  is  alfo  a  Treatife  of 
great  Learnings  and  not  unworthy  of  the  Hand  that  producd 
it  ;  but  yet  it  feems  by  ito  Mea7JS  a  co7npleat  Work,  many  con- 
ftderahle  Heads  bei?tg  either  wholly  omitted  in  it,  or  barely  touch- 
ed upon. 

The  Treatife  of  Sir  Will.  Staundforde  feems  to  be  writ  with 
great  yudgme?it,  but  he  takes  in  a  very  fmall  Compafs,  fcarce 
me?itioni7ig  any  Offences  under  Felonies. 

As  for  the  Treatifes  of  Lambard,  Crompton,  Pulton,  and 
Dalton,  they  having  an  Eye  chiefly  to  the  DireBion  of  yufiices 
,€f  Peace;  \and^  treating  of  the  Crown-Law  no  farther  than  as 
it  concerns  them,  are  far  from  being  compleat  Syfle^ns  of  it.  ■  ■■ 

Upon  the  whole,  I  apprehend  that  none  of  the  Authors  before 
7ne77tioned  were  fo  pe7feB,  but  that,  by  reducing  all  the  Laws 
relati7ig  to  this  SubjeSi,  U7ider  one  ge7teral  Scheme,  -  they  7night 
ge72erally  be  zmde7 flood  with  much  lefs  Difficulty  than  they  hava 
hitherto  been.  This  "'twas  indue  d  7iie  to  write  07i  this  SubjeSi, 
and  I  hope  to  fi77iffj  the  Whole  i7i  two  Books,  propofmg  i72  this 
Firjl  to  fhew  the  Nature  of  cri7/iinal  Offences  ;  and  i7i  the  Second^ 
the  Mamter  of  bringi77g  Offenders  to  Punifh7}ie7it. 


The 


The  Editor  s  Preface  to  the  Third  Edition^ 

IN  this  Edition  AhJlj^aBs  of  the  Statutes  made  Jince  the 
Author  wrote.,  relatiiig  to  the  SubjeEi  of  this  Treatife^ 
have  bee7i  added.  Care  has  alfo  beeit  tahe?i  to  make  additional 
References  to  the  Reports  publifjed  fnce  our  Author  f7iif}jed  this 
Work^  and  to  Sir  Matthew  Hale's  Hiftoria  Placitorum  Coronae. 
Such  References  as  only  te7ul  to  confr}7i  ivhat  is  advanced  in  the 
'Text  are  thrown  into  the  Margin ;  but  ■  where  new  Points  or 
Differ e77ces  fee7ned  to  occur ^  it  was  thought  proper  to  place  them^ 
together  with  the  AbflraSls  of  the  Statutes.,  by  Way  of  Addition 
at  the  End  of  each  Book  \  by  which  Means  the  learned  Serjea7its 
Work  is  kept  im7nixed  with  a7iy  Thing  of  the  Editor  s.,  a7id  the 
Pages  of  this  Editio7i  are  77iade  to  C07'refp07id  with  thofe  of  the 
For7ner^  fo  that  Refer e7tces  to  our  Author  fro77i  the  77ioder7i  Books 
may  be  turned  to  with  equal  Eafe  as  before, 

G.  L.  Scott. 


The  Editors  Preface  to  the  Fourth  Edition, 

TH  E  fame  Method  has  been  obferved  in  this  Editio7i  as  by 
the  above  G.  L.  Scott,  in  referring  not  only  to  the  Sta- 
tutes,, hut  alfo  to  the  later  Reports,,  viz.  Lord  Raymond's,  Sir 
John  Strange's,  a7id  other  Authors  of  the  befl  Authority,,  brought 
down  to  the  prefe72t  Ti7ne. 


A    N- 
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A  N  A  L  Y  SI  S 

Of  the   Firft   B  O  O  K   of 

The  Pleas   of  the  GFdwp. 


ALL  Perfons    whatfoever    are 
liable  to  be  punifh'd  as  Cri- 
minal Offenders,  unlefs  they 
can  excufe  themfelves,  either, 

1.  In  Refped:  of  their  Want  of 
Reafon :  Or, 

2.  In  Refpedl  of  their  Subjedion 
to  the  Power  of  others,  ch.  i. 

Ofitnces,  confidered  in  relation  to 
the  Perfons  againft  whom  they 
are  committed,  are  either, 

1 .  Such  as  are  more  immediately 
againft  God :  Or, 

2.  Such  as  are  more  immediately 
againft:  Man. 

Offences  more  immediately  againft 
God  are  either  by  Common  Law  or 
by  Statute. 

Thofe  at  Common  Law  are  either 
capital,  or  not  capital. 

The  Capital  are  of  three  Kinds. 

1.  Herefy,  ch.  2. 

2.  Witchcraft,  ch.  3. 

3.  Sodomy,  ch.  4. 

Thofe  not  capital  are  either  by 
Common  Law  or  Statute. 

Thofe  by  Common  Law  are  of 
iive  Kinds, 

1.  Blafphemies  againft  God,  ch.  5. 
fed.  I. 

2.  Scoffing  at  the  Scriptures,  ch.  5. 
ka.  2. 

3.  Impoftures  in  Religion,  ch.  5. 
fed.  3. 

4.  Open  Lewdnefs  grofly  fcanda- 
lous,  ch.  5.  ft-ct.  4. 

5.  Seditious  Words  againft  theefta- 
bliflied  Religion,  ch.  5.  fe«S.  6. 


Thofe  by  Statute  are  two- fold. 

1.  Such  as  are  againft  Religion  in 
general. 

2.  Such  as  are  againft  the  efta- 
bliflied  Church. 

Thofe  againft  Religion  in  general 
are  of  four  Kinds. 

1.  Proflinatlons  of  the  Lord's  Day, 
ch.  6.  feifl.  I,  2,  3. 

2.  Profane  fwearing  and  curftng, 
ch.  6.  fed.  4. 

3.  Drunkennefs,  ch.  6.  feO:.  5. 

4.  Reviling    the   Lord's   Supper, 
ch.  6.  fed.  6. 


eftabllftied 


Thofe     againft     the 
Church  are  three- fold. 

1.  Such  as  concern  all  Perfons  in 
general. 

2.  Such  as  more  immediately  re- 
late to  thofe  of  the  Popifa  Re- 
hgion. 

3.  Such  as  more  immediately  re- 
gard ProteftantDiffenters,ch.  16. 

Thofe   which  concern  all  Perfons 
in  general,  are  either, 

1.  Againft  the  Common  Prayer, 
ch.  7.  Or, 

2.  In  accepting  or  holding  an  Of- 
fice without  due  Conformity  to 
the  Church,  ch.  8.  Or, 

3.  In  Teaching  School  without 
conforming  to  the  Church,  ch.  9. 


Or, 

In  not  coming  to  Church, 
10,  II. 


ch. 


Thofe  relating  more  immediately 
to  Perfons  of  the  Popifti  Religion, 
are  of  four  Kinds, 

b  I.  Po- 


or  rtcel^rng  Pqpifli 
cli.  157  left.  I,  2, 


1.  PopIH:!  Recufancy,  ch.  12. 

2,  The  Offence  of  faying  or  hear- 
ing of  Mafs,  or  other  Popifh 
Service,"  ch.  13.  '  "    ^'" 

♦  3.  The  Offencs  of  not  ma:king  a 
'^'Declaration  againfl:  Popery,  ch. 

14-  ,  , 

4.  The  Offence  of^pronjot^i^g.qr 
encouraging  the  Popifli  Reli- 
gion J  either,  -. 

Education, 

- S-J2r. 

2.  In  profeffing  the  Popifh  Re- 
•  -,  ligion^  ch.   J5.,  from  feil.  4. 

^/;";fo&d.  ij;.:Qr,^      ' '  ' 

"  '•^.^'Tii  buying" or'  feUihg  Popifh 

^^^3  ^^ooksj  ch.  ij.f^ari^i  ^ 

Offences  more  immediately  againfl 
Man  are  either  more  immediately  a- 
gain-ft  the  King,  or  inore  immediate- 
ly againfl  the  Subjefl:, 

Thofe  more  immediately  againfl 
King  are  either  capital,  or  not  capital. 
The  capital  are  either, 

I.  High  Treafon  :  Or, 
'    2.  Felonies. 

High  Treafon  is  either, 

1.  Such  as  is  within  25  E.  3.  and 
other  Statutes  grounded  upon 
it,  and  explaining  it :  Or, 

2.  Such  as  depends  upon  lubfe- 
quent  Statutes. 

Of  Treafon  within  25  £«'.  3.  there 
are  four  Species. 

1.  That  which  immediately  con- 
cerns the  King,  his  Wife  or 
Children,  ch.  17.  fed.  3,4,  &c. 

2.  That  which  concerns  his  Of- 
fice in  the  Adminiftration  of 
Juflice,  ch.  17.  fed.  46. 

3.  That  which  concerns  his  Seal, 
ch.  17.  fed.  48. 

4.  That  which  concerns  his  Coin, 
ch.  17.  fed.  54. 

Of  High  Treafon  depending  on 
fubfequent  Statutes,  there  are  three 
Species. 

1.  Offences  in  upholding  or  fa- 
vouring the  PoWer  of  the  Pope. 

2.  Offences  againfl  the  Proteflant 
Succeflion,  ch.  17.  fed.  8^. 

I 
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Offences  in  lifling  Men  with- 
out the  King's  Licence,  ch.  17, 
fed.  86. 
Of  Offences  in  uphoWIng  or  fa- 
vouring the  power  ofthe  Pope,  there 
arfe  five  Specks.  '-  .;» 

I.  Extolling    the   Pope's   Power, 
. ,  .  .ch.  17.  fed.  72. 
"2.  Putting   in  Ure  Popifh  Bulls, 
ch.  17.  fed..  75. 

3.  Perverting  others,:'  or  beinjy 
perverted  to  Popery,  ch.  r'-i^.Ted. 
76.     ..  . 

4.  Receiving  Popifh  Orders  or  E- 
ducation  in  PopiOi  Seminaries, 
and  not  fubmitling,  ^'L  ch..'iy. 
fed.  yg.  .  '      '      "     ^ 

■  5.  Refufirig  a  fecond  Tender  of 
the  Oaths,  ch.  17.  fed.  ^4:  "  '^ 

Felonies  more  infimediatejy  againfl 
the  King  arc  of  five;  Kin-ds,"' 

1.  Offences  relating  to  tlie  Coin  or 
Bullion, 

2.  Offences  againfl  the  King's 
Council,  ch.  18.  fed.  8. 

3 .  The  Offence  of  pafling  beyond 
Sea,  to  ferve  a  Foreign  Piincc, 
ch.  18.  fed.  10. 

4.  The  Offence  of  imbezilling  the 
King's  Armour,  ch.  18.  fed.  12. 

5.  The  Offence  of  relieving  a  Po- 
pifh Priefl,  ch.  18.  fed.  14. 

Of  Felony  relating  to  the  Coin  or 
BuUion,  there  are  three  Species. 

1.  The  Offence  of  debafing  it,  ch. 
18.  fed.  I. 

2.  The  Offence  of  unlawfully  di- 
minifliing  it,  ch.  18.  fed.  2. 

3.  The  Offence  of  endeavouring 
by  extraordinary  Means  to  in- 
creafe  it,  ch.  18.  fed.  7. 

Of  Offences  more  immediately  a- 
gainft  the  King,  not  capital,  there 
are  two  Kinds, 

1.  Frctmunire. 

2.  Mifprifion. 

Offences  coming  under  the  Notion 
of  Pr(e}?2umre,  are  either, 

1.  Againfl  the  Prerogative  of  the 
Crown :  Or, 

2.  Againfl  the  Authority  of  the 
King  and  Parliament,  ch.  19. 
fed.  44. 

Of 
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Of  Offences  of  this  Kind  againil 
the  Prerogative  of  the  Crown,  there 
are  nine  Species. 

1.  Making  ufe  of  Papal  Bulls, 
ch.  19.  fed.  12. 

2.  Derogating  from  the  King's 
Common  Law  Courts,  ch,  19. 
fed.  i4> 

3.  Appealing  to  Rome  from  any 
of  the  King's  Courts,  ch.  19. 
fedt.  20. 

4.  Excrcifing  the  Jurifdiftion  of  a 
Suffragan,  without  the  Ap- 
pointment of  the  Bifhop  of  the 
Diocefe,  ch.  19.  fedt.  21. 

5.  Refufing  to  eledl  or  confecrate 
the  Perfon  nominated  by  the 
King  to  a  Biflioprick,  ch.  19. 
fea.  22. 

6.  Maintaining  the  Pope's  Power, 
ch.  19.  it^.  23. 

7.  Bringing  in  Agnus  Dei,  ch.  19. 
fea,  24. 

8.  Contributing  to  the  Mainte- 
nance of  a  Popifli  Seminary, 
ch.  19.  fe(5l.  26. 

9.  Refufing  the  Oaths,  ch.  19. 
kOi.  27. 


Crown. 


Mifprlfions  more  Immediately  a- 
gainft  the  King  are  either  Negative, 
or  Pofiilve. 

The  Negative  is  commonly  called 
Mifprifion  of  Treafon,  ch.  20. 

Pofitive  Mifprifions  of  this  kind 
either  amount  to  Mifprifon  oi  Trea- 
fon, or  do  not. 

Of  fuch  Mifprifions,  amounting 
to  Mifprifions  of  Treafon,  there  is 
only  one  Species;  Forging  foreign 
Coin  not  current  here,  ch.  20.  feft.  7. 

Of  fuch  Mifprifions  not  amount- 
ing to  Mifprifion  cf  Treafon,  there 
are  four  Kinds, 

1.  Contempts  againil  the  King's 
Palace  or  Couits  of  Jull:ice, 
ch.  21. 

2.  Contempts  againfi:  his  Peroga- 
tive,  ch.  22. 

3.  Contempts  againft  his  Perfon 
or  Government,  ch.  23. 

4.  Contempts  againfl  his  Title, 
ch.  24. 

Of  Contempts  againfl:  the  King's 
Prerogative,  there  are  three  Species. 


1.  Rufufing  to  affifl  him  for  the 
Good  of  the  Publick,  ch.  22. 
fed.  2. 

2.  Preferring  the  Interefts  of  a  Fo- 
reign Prince  to  that  of  our  own, 
ch.  22.  fe(St.  3, 

3.  Difobeying  the  King's  lawful 
Commands  or  Prohibition,  cli. 
22.  fed:.  4. 

Of  Contempts  againfl  the  King's 
Perfon  or  Government,  there  are  fix 
Kinds, 

1 .  Charging  the  Government  with 
Oppreffion  or  weak  Adminiflra- 
tlon,  ch.  23.  fed.  2. 

2.  Doing  an  Ad  which  impliedly 
encourages  Rebellion,  ch.  23. 
fed.  4. 

3.  Endeavouring  to  frighten  the 
King  into  a  Change  of  his  Mea- 
fures,  ch.  23.  fed.  4. 

4.  Spreading  falfe  Rumours  con- 
cerning the  King's  Intentions, 
ch.  23.  fed.  5. 

5.  Charging  him  with  a  Breach  of 
his  Coronation-Oath,  ch.  23. 
fed.  6. 

6.  Speaking  contemptuoufly  of 
him,  ch.  23.  fed.  7. 

Of  Contem.pts  againfl  the  King's 
Title,  there  are  two  Kinds, 

1.  Denying  his  Title,  ch.  24.  fed.  r. 

2.  Refufing  to  take  the  Oaths  re- 
quired by  Law  for  the  Support 
of  his  Government. 

Of  Offences  in  refufing  to  take 
fuch  Oaths,  there  are  two  Kinds, 

1.  The  Offence  of  refufing  the 
Oath  required  by  Common  Law, 
ch.  24.  fed.  3. 

2.  The  Offence  of  refufing  the 
Oaths  required  by  Statute. 

Of  Offences  in  refufing  the  Oaths 
required  by  Statute,  there  are  two 
Kinds, 

1.  The  Offence  of  refufing  the 
Oaths  of  Allegiance  and  Supre- 
macy, ch.  24.  fed.  4. 

2.  The  Offence  ofrefufing  the  Oath 
of  Abjuration,  ch.  24.  fed.  6, 

Offences  more  Immediately  ag  iiifl 
the  Subjed  are  either  capital  or  not 
capital. 

The  Capital  are  either  by  the  Com- 
mon Law  or  by  Statute.  Thofe 
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Thofe  by  the  Common  Law  are 
committed  either, 

1.  Againft  the  Life  of  a  Man  j  or, 

2.  Againft  his  Goods ;  or, 

3.  Againft  his  Habitation ;  or, 

4.  Againft  publick  Juftice. 

Thofe  againft  the  Life  of  a  Man 
are  either, 

1.  Cafual,  not  being  occafioned  by 
the  Default  or  Procurement  of 
any  Man,  ch.  26.  Or, 

2.  Such  as  come  under  the  Notion 
of  Homicide,  being  occafioned 
by  a  Man,  ch.  26.  feet.  2. 

Of  Homicides  there  are  two  Kinds, 

1.  Such  as  is  committed  againft 
a  Man's  own  Life,  ch.  27. 

2.  Such  as  is  committed  againft 
the  Life  of  another. 

Of  Homicide  againft  the  Life  of 
another,  there  be  two  Kinds, 

1 .  Such  as  amounts  not  to  Felony. 

2,  Such  as  amounts  to  Felony. 
Of  fuch  Homicide  not  amounting 

to  Felony  there  are  two  Kinds, 

1.  Juftifiable. 

2.  Excufable, 

Juftifiable  Homicide  is  either  of  a 
publick  or  a  private  Nature. 

That  of  a  publick  Nature  is  of  two 
Kinds, 

1.  Such  as  happens  in  the  due  Ex- 
ecution, ch.  28.  feet.  4.    and 

2.  Such  as  happens  in  the  due  Ad- 
vancement of  publick  Juftice. 

Of  the  latter  there  are  two  Kinds, 

1.  Such  as  happens  in  Criminal, 
ch.  28.  feet.  II.  And 

2.  Such  as  happens  in  Civil  Cuufes, 
ch.  28.  feet,  17. 

Of  juftifiable  Homicide  of  a  private 
Nature  there  are  two  Kinds, 

1.  Such  as  happens  in  killinf!;  a 
Wrong-doer,  ch.  28.  feet.  21. 

2.  Such  as  happens  in  killing  an 
innocent Perfon,  ch.  28.  feet.  26. 

Of  excuf\ble  Homicide  there  are 
two  Kinds, 

1.  YiomicidQ per  hifortimiiwi,  ch. 
29.  feet.  I. 

2 .  Hom  icide  Se  defemlendo,  ch .  2  9 . 
feet.  12. 

Homicide  againft  the  Life  of  ano- 


Is    of  the 

ther,  amounting  to  Felony,  is  either 
with  or  without  Malice. 

That  which  is  without  Malice  is 
called  Manflaughter  or  Chancemed- 
ley,  ch.  20. 

Of  fuch  Homicide  with  Malice 
there  are  two  Kinds, 

1.  Murder,  ch.  31. 

2.  Petit  Treafon,  ch.  32. 

Of  Murder  there  are  two  Kinds, 
J.  Such  as  is  done  with  exprefs 

Malice. 
2.  Such  as  is  done  with  implied 

Malice. 
Of  Murder  done  with  exprefs  Ma- 
lice, there  are  three  Kinds, 

1.  Such  as  happens  in  Duelling, 
ch.  31.  feet.  21. 

2.  Such  as  happens  in  killing  ano- 
ther without  any  Provocation  j 
or  but  upon  a  flight  one,  ch.  3 1 . 
feet.  32. 

3.  Such  as  happens  in  killing  one 
whom  the  Perfon  killing  in- 
tended to  hurt  in  a  lefs  Degree, 
ch.  31.  feet.  38. 

Murder  done  with  implied  Malice, 
generally  happens  in  the  following 
Liftances. 

1 .  Where  the  principal  Intention 
is  to  commit  another  Felony,  ch. 
3 1 .  feet.  4 1 . 

2.  Where  the  principal  Defign  is 
to  commit  a  bare  Breach  of  the 
Peace,  not  intended  againft  the 
Perfon  of  him  who  happens  to 
be  flain.  ch.  31.  feet.  46. 

3 .  Where  the  chief  Motive  is  to 
affift  a  third  Perfon,  ch.  31. 
feet.  49. 

4.  Where  the  direct  Defign  is  to 
efcape  from  an  Arreft,  ch.  31, 
feet.  ^^. 

5.  Where  the  principal  Purpofe  Is 
to  ufurp  an  illegal  Authority, 
ch.  31.  feet.  59. 

6.  Where  no  Mifchief  is  intended 
at  all,  ch.  31.  feet.  61. 

Of  Petit  Treafon  there  are  three 
Kinds,  ch.  32. 

1 .  Where  a  Servant  kills  his  Mafter , 

2.  Where  a  Wife  kills  her Hufband. 

3 .  Where  an  Ecclefiaftical  Perfon 
kills  his  Prelate. 

Of 
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Of  capital  Offences  at  Comnii 


■'aw  again 


ft  the  Goods  of  another, 


there  are  two  Kinds. 

1,  Simple  Larceny, 

2,  Mix'd  Larceny. 

Of  fimple  Larceny  there  are  alfo 
two  Kinds. 

1.  Grand  Larceny,  ch.32.fe(5l, 
I. 

2,  Petit  Larceny,  ch.  32.  fecft. 

•  Mix'd  Larceny  is  either  from  the 
Perfon  of  a  Man,  or  from  his  Houfe, 
ch.  36. 

Of  mix'd  Larceny  from  the  Perfon 
there  are  two  Kinds. 

1.  Robbery,  ch.  34. 

2.  Larceny    from    the   Perfon, 
ch.  3^. 

Alfo  there  is  another  Offence  of 
this  Nature  call'd  Piracy,  ch.  37. 

Capital  Offences  at  Common  Law 
againft  the  Habitation  of  a  Man  are  of 
two  Kinds. 

1.  Burglary,  ch.  38. 
-'     2.  Arfon,  ch.  39. 

Offences  more  immediately  againft 
the  Subjea,  made  capital  by  Statute, 
are  fuch  as  are  committed. 

•  I.  Againft  Women,  (and  of  thefe 

there  are  two  Kinds. 

1.  Rape. 

2.  Forcible  Marriage.) 

2.  Againft  the- Rights  of  Marriage, 
ch.  43.    • 

3.  Againft    the    Members   of  a 
Man's  Body,  ch.  44. 

4.  Againft  Records,  ch.  45. 

5.  Againft  Cattle,  ch.  46. 

6.  By  Purveyors,  ch.  47. 

7    By  Soldiers  and  Mariners,  ch. 

■48. 
8.  By  Hunters,  ch.  49. 
^.y.^JBy  Fo.rgers  of  falfe  Deeds,  ch. 

10.  By  Gaolers,  ch.  51. 

11.  By  Tranfporters  of  Sheep  or 
Wool,  ch.  52. 

12.  By  Servants,  ch.  53. 

13.  By  Egyptians,  ch.  54. 
l\J^'  By  Cutters  of  Pow-dike,  ch. 

^'  55. 


1 5.  By  Trefpaffers  on  the  BorderSj 
and  Rioters,  ch.  56. 

16.  By  Bankrupts,  ch.  57. 

ij.  By  Counterfeiters  of  Baiik- 
Notes,  Excliequer- Bills,  Stamps, 
South-Sea  Bonds,  Lottery-Or- 
ders, Gff.  ch.  58. 

Offences  more  immediately  againft 
the  Subjed  not  capital,  are  of  two 
Kinds. 

1.  Mifprifion  of  Felony,  ch.  59. 

2.  Other  inferior  Offences. 
Such  inferior  Offences  are  of  two 

Kinds. 

1.  Such  as  amount  to  an  adual  Di- 
fturbance  of  the  Peace. 

2.  Such  as  do  not  amount  to  fuch 
a  Difturbance. 

For  the  Prevention  of  the  former 
of  thefe  Kinds  of  Offences,  the  Law 
has  provided  two  Remedies. 

1 .  By  Surety  for  keeping  the  Peace, 
ch.  60. 

2.  By  Surety  for  the  good  Behavi^ 
our,  ch.,6i. 

Of  the  abovementioned  Offences 
amounting  to  the  adtual  Difturbance 
of  the  Peace,  there  are  two  Kinds. 

1.  Such  as  may  be  committed  by 
one  or  two  Perfons. 

2.  Such  as  require  a  greater  Num- 
ber. 

Of  thofe  which  may  be  commit- 
ted by  one  or  two  Perfons  there  are 
four  Kinds, 

1.  Affaults,  ch.  62.  fe6t.  i. 

2.  Batteries,  ch.  62.  kO:.  2. 

3.  Affrays,  ch.  63. 

4.  Forcible  Entries  and  Detainers, 
ch.  64. 

Of  thofe,  which  require  a  greater 
Number  of  Perfons,  there  are  three 
Kinds. 

1.  Riots,  ch.  65.  fed.  I. 

2.  Routs,  ch.  65,  fedl.  8. 

3.  Unlawful  Affemblies,  ch.  6c« 
fed.  9. 

Of  fuch  inferior  Offences  not  a- 
mounting  to  an  adtual  Difturbance  of 
the  Peace,  there  are  two  Kinds. 
I.  Such  as  are  cosnmitted  by  Of- 
ficers. 

c  2.  Such 
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2.  Such  as  are  committed  by  com- 
mon Perfons  without  any  Rela- 
tion to  an  Office. 

Of  Offences  of  this  Nature  com- 
mitted by  Officers,  there  are 
three  Species. 

1.  Neglecft  or  Breach  of  Duty,  ch. 
66. 

2.  Bribery,  ch.  67. 

3.  Extortion,  ch.  68. 


Of  Offences  of  this  Nature,  com- 
mitted by  private  Perfons,  without 
any  relation  to  any  Office,  there  are 
two  Kinds. 

1.  Such  as  are  infamous  and  grofly 
fcandalous,  proceeding  from 
Principles  of  down-right  Diffio- 
nefty.  Malice  or  Faction. 

2.  Such  as  are  of  an  inferior  Na- 
ture, and  neither  infamous  nor 
grofly  fcandalous. 

Of  Offences  of  the  firfl  Sort,  there 
are  fix  Species. 

1.  Perjury,  ch.  69. 

2.  Forgery,  ch,  70. 

3.  Cheats,  ch.  71. 

4.  Confpiracy,  ch.  72. 

5.  Libels,  ch.  73. 

6.  Keeping  of  a  Bawdy-houfe,  ch. 
74- 

Of  Offences  of  the  latter  Sort 
there  are  two  Kinds. 

1.  Such  as  more  Immediately  af- 
fe<a  the  Publick. 

2.  Such  as  more  immediately  af- 
fed  the  Intereffs  of  particular 
Perfons. 


Of  thofe  which  more  immediately 
affecft  the  Publick,  there  arc  fouf 
Kinds. 

1.  Common  Nufances,  ch.  jc^. 

2.  Monopolies,  ch.  79. 

3.  Foreflalling,     Ingrofling,    and 
Regrating,  ch.  80. 

4.  Barratry,  ch.  81. 
The  mofl    remarkable  Kinds   of 

common  Nufances  are, 

1 .  Such  as  relate  to  Highways. 

2.  Such    as     relate     to    Publick 
Houfes,  ch.  j%. 


Thofe  which  relate  to  Highways 
come  under  a  two-fold  Confideration. 

1 .  As  they  relate  to  Highways  in 
general,  ch.  yf). 

2.  As   they   relate  to  Bridges  in 
particular,  ch.  jj. 

Of  the  Offences  above-mentioned 
more  immediately  affeding  the  Inte- 
refls  of  particular  Perfons  there  are 
three  Kinds. 

1.  Ufury,  ch.  82. 

2.  Maintenance. 

3.  Buying  or  felling  a  pretended 
Title,  ch.86. 

Maintenance  is  two-fold. 

1,  Ruralis,  ch.  t'^.  feft.  2. 

2.  Cur i alts,  ch.  83.  fed.  3. 
Of  Maintenance  Curialis  there  are 

three  Species. 

1.  General  Maintenance,  ch.  83.' 
fed.  4. 

2.  Champerty,  qh.  84. 

3.  Embracery,  ch.  85. 
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BOOK    I. 


CHAP.    I. 

Of  the  Perfons  ivho  may  he  guilty  of  criminal 
Offences. 

THE  Guilt  of  offending  againft  any  Law  whatfoever,  ne- 
ceflarily  fuppofing  a  wilful  Difobedience,  can  never  juftly 
be  imputed  to  thofe,  who  are  either  uncapable  of  underftand- 
ing  it,  or  of  conforming  themfelves  to  it :  Therefore,  before 
I  come  to  the  feveral  Kinds  of  Offences,  I  fhall  fliew  what 
Degrees  of  Difcrction  and  Freedom  are  required  in  the  CommifHon  of 
them ;  for  the  better  Underflanding  whereof,  I  fhall  confider  what  Offenders 
are  excufeable, 

1 ,  In  refpe(ft  of  their  Want  of  Reafon  ; 

2.  In  refpedl  of  their  Subjedlion  to  the  Power  of  others. 


Z^  Of  Pcrjom  who  may  he  guilty^  See.  Book  1. 

«H.P.  c.  10,  ^g^^  i_  As  to  the  firft  Point  it  is  to  be  obferved,  '  That  thofe  who 
Pul't.  ?22.b.  "re  under  a  natural  Dillibility  of  diftinguifliing  between  Good  and  Evil,  as 
Dalt.  cap  95.  Infants  under  the  Age  of  Difcretion,  Ideots  and  Lunaticks,  are  not  punifliable 
^b\^Tl     by  any  criminal  Profecution  whatfoever.     [i]  '^ 

i7o,'2i'7. '  Se^.  2.  Indeed  it  was  '  anciently  holden,  in  refped  of  that  high  *  Re- 
3  H.  7.  I.  b.  gard  which  the  Law  has  for  the  Safety  of  the  King's  Perfon,  That  a  Mad- 
HUbr^M'' c.  "^^"  might  be  puniiRed  as  a  Traitor,  for  killing  or  offering  to  kill  the  King  ; 
1 6, 1 7,  &c.     but  this  is  "  contradi(fled  by  the  later  Opinions. 

"4^0. 1 24.b.      ^^^_  2_     ^j-,(j  jt  feems  agreed  at  this  ''  Day,  That  if  one,  who  has  com- 
324°     ^^     mitted  a  capital  Offence,  become  Non  Co}?!pos  before  Convidtion,  he   fhali 
*  Lunatick     not  be  arraigned ;  and  if  after  Conviftion,  that  he  fliall  not  be  executed. 
Re^^ur'^o  ^'-'^-  4-     ■^'^"-  by  12  Annc^,  23.  which  feems  to  be  agreeable  to  the     an- 

Fitz.Cor.3;i.  cient  Common  Law,  a  dangerous  Madman  may  be  kept  in  Prifon  till  he 
«=  3  Inil  46.  recover  his  Senfes ;  and  by  the  Common  Law,  if  it  be  doubtful  whether  a 
H.  P.C.  10,  Qjj^jj^^i^  who  at  his  Trial  is  in  ^  Appearance  a  Lunatick,  be  fuch  in  Truth 
Co.  Lit.  247.  or  hot,  it  fliail  be  tried  by  an  Inqueft  of  Office,  to  be  returned  by  the  She- 
iH.H.P.  c.  riff  of  the  County  wherein  the  Court  fits  ;  and  if  it  be  found  by  them  that 
"H.  p!  C.I o.  the  Party  only  feigns  himfelfmad,  ^  and  he  ftill  refufe  to  anfwer,  he  fhali 
3  infi  4,  6.    be  dealt  with  as  one  that  ftands  mute. 

I  And.  107,  ^^^^  ^^  ^j^j  if  one  who  wants  Difcretion  commit  a  ''  Trefpafs  againft 
26  Aff  PI.  27.  the  Perfon  or  Pofftffion  of  another,  he  fliail  be  compelled  in  a  civil  Action 
^^H  h'  p^'c  *°  §^^^  Satisfadion  for  the  Damage. 

3^^  j^.'    '    ■      Se5l.  6.     And  he  who  is  guilty  of  any  Crime  whatever,  thro'  his  '  voluntary 
'26AirPl  27.  Drunkennefs,   fhali  be  puniflied  for  it  as  much  as  if  he  had  been  fober. 
Bro.  Coron.         ^^^_  ^._    ^j^^  j^^^  ^^j^^  incites  a  Madman  to  do  a  Murder  or  other  Crime, 
iH.  H.  P.  c.  is  a  '*^  principal  Offender,  and  as  much  punilhable  as  if  he  had  done  it:  himfelf. 
3  5-  Se^.  S.     And  if  it  appear   by  the  Circumftances,  that   an  Inf.ni:  under 

Sav  c"o  '°'''  •^be  Age  of  Difcretion  could  '  diftinguiOi  between  Good  and  Evil,  as  if  one 
1  H.  H.  P.  C.  of  the  Age  of  nine  or  ten  years  kill  another,  and  hide  the  Body,  or  make 
35-  Excufes,  or  hide  himfelf,  he  may  be  convifted  and  condemned,  and  forfeit, 

Sav!  56.  ^'(^-  as  rrnich  as  if  he  were  of  full  Age.  But  in  fuch  a  Cafe  the  Judges 
»>  2  R.  A.  547.  will  in  Prudence  refpite  the  Execution,  in  order  to  get  a  Pardon  :  And  it  is 
^'^^\  faid.  That  if  an  Infant  apparently  wanting  Difcretion  be  indifted  and  found 

35H.6  li.b.  guilty  of  Felony,  the  Juflices  themfelves  may  difmifs  him  without  a  Par- 

Co.Lit.247.b.  don,    &C. 

P°it.ca'°9J. '      As  to  the  fecond  Point,  'uiz.  How  far  thofe  are  to  be  excufed   who  are 

iH.  H.  P.  C.  under  the  Power  of  others  : 

'  Co' Lit  2  '^^^'  9*      ^'  "^  Feme    Covert  is  fo  much  favoured  in  refpe£l   of  that 

I  H.  H.  P.  c.  Power  and  Authority  which  her  Hufband  has  over  her,  that  flie   fliall  not 

32-  fuffer  any  Punifhment  for  committing  a  bare  "  Theft  in  Company  with,  or 

r^p[  C  «.  by  Coercion  of,  her  Hufbaixl. 

44.    "        '      Se^.  10.     Neither  fhali  fhe  be  deemed  acceffary  "  to  a  Felony  for  receiv- 

Keyl.  53.       Jngr  her  Hufband,  who  has  been  guilty  of  it,  as  her  Hufband  fliall  be  for  re- 

Dalt.  ca.  oc.       9  .        ,  o        j  ' 

1  H.  H.  PC.  ceiving  her. 

617.  Se^.  II.     But  if  fhe  commit  a  Theft  of  her  own  voluntary  '  A£t,  or 

izAffipi '^o  by  the  bare  Command  of  her  Hufband,  or  be  guilty  of  Treafon,  Murder 

3  H.  7.1.  b,"  or  Robbery, -in  Cornpany  with,   or  by  Coercion  of,  her  Hufband,  fhe  is 

•*''•  punlfhable  as  much  as  if  flie  were  Sole. 

74°  1 3 3.'^°"'        SeSf.  12.     Alfo  a  Wife  may  be  indifted  together  with  her  Hufband, 

3  H.  7.  I .  b.  and  condemned  to  the   Pillory  with   him   for  keeping  a  Bawdy-houfe  j 

c^d''A    <:  n  for  this  is  an  OffeiKe  as  to  the  Government  of  the  Houfe,  in  which  the 

H.  P.C.  35.  Wife 

35H.6.ii.b. 

Bro.  Coron.  6,  61.  i  H.  H,  P.  C.  26,  27,  434,  569,  570.  Infant  under  feven  pardoned,  Regift.309.b.  «>  KeyL 
31.     S.  P.  C.  26.C.  142.  c.      27  Aff.  40.     H.  P.C.  65.     iH.  H.  P.  C.  45.  »  3  Inll.  108.     H.  P.C.  65. 

1  H.  H.  P.  C.  44,  45.  "  H.  P.  C.  65.     Dak.  ca,  104.    27  Aff.  PI.  40.  Fitx.  Core.  199.  B.  a  Ch.zj.  S.  34. 

^een  and  Williams,  Mich.  10  Aniix.     i  Salk.  384. 
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Wife  has  a  principal  Share  ;  and  alfo  fuch  an  Offence  as  may  generally  be 
prefumed  to  be  managed  by  the  Intrigues  of  her  Sex. 

SeB.  13.     And  generally  '  a  Feme  Covert  Hiall  anfwer  as  much  as  if  llie  '  9  Co.  71. 
were  Sole,  for  any  Offence,  not  capital,  againft  the  Common  Law,  or  Sta- jg";'^°'^'2'' 
tute  J  and  (if  it  be  of  fuch  a  Nature  that  it  may  be  committed  by  her  alone,  2  Keb.  654. 
without  the  Concurrence  of  the  Hufband)  flie  may  be  puniflied  for  it  with-  VideHob.gj. 
out  the  Hufband,  by  way  of  Indi<flment,  which  being  a  Proceeding  grounded  gavfi  Ir' 
merely  on  the  Breach  of  the  Law,  the  Hulband  fliall   not  be  included  in  i  Rol.  Rep. 
it  for  an  Offence  to  which  he  is  no  way  privy.     And  ^  if  a  Woman  bring  93.94.  m* 
a  malicious  Appeal  for  the  Death  of  her  Hufband,  known  by  her  to  be  alive,  gro.  ja.  482. 
fliemay  be  imprifoned  for  the  falfe  Appeal,  till  flie  make  "=  Fine  to  the  King,  « '  Co.  61.  b. 
and  the  Hulband  fhall  go    at  large.     But  if  a  Wife  incur   the  Forfeiture  b  g'fj        p. 
of  a  penal  Statute,  *  the  Hufband  may  be  made  a  Party  to  an  Adion  or  In-  2  Fitz.  Coro.' 
formation  for  the  fame,  (as  he  may  be  generally  to  any  Suit  for  a  Caufe  of  73- 
Action  given  by  his  Wife)  and  fliall  be  liable  to  anfwer  what  fhall  be  re-  fonm.  li'oo.' 
covered  thereon.  'SeetheCita- 

SeSt.  14.     2.  Neither  ^  a  Son  nor  a  Servant  are  excufed  the  Commiffion  '^°"^"°  ^^'" 

of  any  Crime,  whether  capital  or  not  capital,  by  the  Command  or  Coercion  *  infra  Ch. 

(^of  the  Father  or  Maffer.     [2]  lo-  Sea.  3 1, 

39- 

"  3  Keb.  34. 

■  Moor  813. 

iH.'H.P.C. 


o 


C  H  A  p.     II. 

Of  Herefy. 

FFENCES  confidered  in  relation  to  the  Perfons  agalnfl  whom  they 
are  committed,  are  either. 


1 .  Such  as  are  more  immediately  againfl  God ;  or, 

2.  Such  as  are  more  immediately  againft  Man. 

Offences  more  immediately  againfl  God,  are  either  by  Common  Law  or 
by  Statute. 

Thofe  at  Common  Law  are  either  capital  or  not  capital.  The  capital 
Offences  of  this  Nature  are  of  three  Kinds ; 

1.  Herefy. 

2.  Witchcraft. 

3.  Sodomy. 

Concerning  Herefy  I  fhall  confider.  See  i  H.  ».• 

p.  c.  383  to 

1.  What  it  is;  _  ^•°- 

2.  By  whom  it  is  cognizable  ; 

3.  How  it  is  punifliable. 

^eSl.  I.  As  to  the  firft  Point,  it  feems.  That  among  Proteflants  Herefy 
is  taken  to  be  a  falfe  Opinion,  repugnant  to  fome  Point  of  Dodlrine  clearly 
revealed  in  Scripture,  and  either  abfolutely  effential  to  the  Chriflian  Faith, 
or  at  leaft  of  moft  high  Importance. 

Se5i.  2.  But  it  is  impoflible  to  fet  down  all  the  particular  Errors 
which   may  properly   be   called  Heretical,   concerning  which  there    are 

and 
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and  always  have  been  fo  many  intricate  Difputes :  However,  the  i  El.  i. 
which  eredted  the  High-Commiflion-Court,  having  retrained  the  fame  from 
adjudging  any  Points  to  be  Heretical,  which  have  not  been  determined  to  be 
fuch,  either  by  Scripture  or  by  fome  one  of  the  four  firfl:  General  Councils, 
or  by  fome  other  Council,  by  exprefs  Words  of  Scripture,  or  by  the  Par- 
liament with  the  AfTent  of  the  Convocation,  it  has  been  fince  generally 
3  Inft.  40.  holden,  that  thefe  Rules  will  be  good  Directions  to  Ecclefiaftical  Courts  in 
H.  P.  C.  3.     Relation  to  Herefy. 

SceBro  He-       Se£t.  T,.     As  to  the  fecond  Point,  -viz.  By  whom  Herefy  is  cognizable, 
••efy-  it  is  certain.  That  the  Convocation  may  declare  what  Opinions  are  Hereti- 

''zb""  ^^     ^^^  '•  ^^'-  '^^  '^^^^-^  ^'^^'^  queftioned  of  late,  whether  they  have  Power  at  this 

Day  to  convene  and  convift  the  Heretick. 
F.  N.B.  269.  6'c'^.  4.  Plowever  it  is  agreed,  that  every  Bifliop  may  convidl  Perfons 
12C0.56, 5-7.  Qf  Herefy  within  his  own  Diocefe,  and  proceed  by  Church-Cenfures 
H.  P.  C.°5.  againfl:  thofe  wlio  fliall  be  convidled  ;  but  it  is  laid.  That  no  Spiritual  Judge, 
Gibfon  40:,  who  is  not  a  Bifliop,  hath  this  Power;  and  it  has  been  queftioned,  Whe- 
'^'^A  g  thera  Convid:ion  before  the  Ordinary  were  a  fufficient  Foundation  whereon 
57.  93.  '  to  ground  the  Writ  de  Hceretico  comburendo,  as  it  is  agreed  that,  a  Convidioa 
3  Inil.  40.     before  the  Convocation  was. 

ScSi.  5.     By  24  H.  8.  9.  the  Archbifhop  of  either  Province  may  cite  any 
Perfon  before  him  for  Herefy,  if  the  immediate  Ordinary  either  confent 
thereto,  or  do  not  his  Duty  in  punifliing  the  fame. 
27H.8.i4.b.      SeSl.  6.,    But  it  is  certain,  that  a  Man  cannot  be  proceeded  againfl:  at  the 
5C0. 58.  a.    Common  Law  in  a  Temporal  Court  merely  for  Herefy  ;  yet  if  in  M.^in- 
H  b"  ^'^     tenance  of  his  Errors  he  fet  up  Conventicles  and  raife  Faftions,  which  may 
tend  to  the  Difturbaiice  of  the  public  Peace,  it  feemeth  that  he  may  in  this 
Refpedl  be  fined  and  imprifoned,  upon  an  Indicl:mcnt,  Gfc.  at  the  Common 
Law. 
H  P.  C.  4.         Sc£l.  7,     Alfo  a  Temporal  Judge  may  incidently  take  Knowledge  whe- 
1  H.  H.  P.C.  ther  a  Tenet  be  Heretical  or  not;  as  where  one  was  committed  bv  Force 
399.400-       ^£-  2  jq^    ^_  ^_  for  faying,  That  he  was  not  bound  by  the  .Law  of  God  to 
pay  Tithes  to  the  Curate ;  and  another  for  faying.  That  though  he  was  ex- 
communicate before  Meri,  yet  he  v/as  not  fo  before  God.     The  Temporal 
Courts,   on  an  Habeas  Corpus  in  the  firfl:  Cafe,  and  an  Adion  of  fulfe  Im- 
3  Inft.  42.     prifonment  in  the  other,  adjudged  neither  of  the  Points  to  be  H.refy  with- 
iRo.Re.no.  in  that  Statute  ;  for  the  King's  Courts  v/ill  examine  all  Things  which  are  or- 
*lium.3co.  aained  by  Statute. 

s  Co.  58.  ScB.  8.     Alfo  in  a  ^lare  impedit,  if  the  Bifliop  plead  that   he   rcfufed 

I  And.  191.    the  Clerk  for  Herefy,  it  feems  that  he  mufl:  fet  forth  the  particular  Point, 

3  Uy,  i?t  that  it  may  appear  to  be  Heretical,  to  the  Court  wherein  the  Adlion  is  brought, 

I  H  H.  P.  C.  which  having  Conufmce  of  the  original  Caufe,  mufl  by  Confequence  have 

407,  408.      ^  Power  as  to  all  incidental  Matters  necefl"ary  for  the  Determination  of  it ; 

and,  without  knowing  the  very  Point  ailedged  againfl  the  Clerk,  will  not 

be  able  to  give  Directions  concerning  it  to  tlie  Jury,  who  (if  the  Party  be 

dead)  are  to  try  the  Truth  of  the  Allegation. 

SeB.  9.     But  if  a  Man  be  proceeded  againfl  as  an  Heretick  in  the  Spiri- 
tual Court  pro  Salute  Aiiimcc,  and  think  himfelf  aggrieved,  his  proper  Re- 
medy feems  to  be  to  bring  his  Appeal  to  a  higher  Ecclefiaftical  Court,  and 
-  Co.  58.3.     not  to  move  for  a  Prohibition  from  a  Temporal  one,  which,  as  it  feems  to 
27.l.8.i4.b.  be  agreed,    cannot   regularly  determine    or    difcufs   what   llaall  be    called 

Herefy. 
F. N.B.  269.       SeB.   10.     As   to    the   third    Point,    viz.    How   Herefy  is   punifliable, 
3  hdi  43.     there  is  no  Doubt  but  that   at  Common  Law  one  convided  thereof,   and 
H.  P. C.5.     refyfing   tQ    aljiure   it,  or   falling   into,  it  again  after   he  had  abjured  it, 

might 
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mic^Iit  be  burnt  by  Force  of  the  Writ  de  Haretico  combiirendo^  whicli  was  Doaor  and 
grantable  out  of  Chancery  upon  a  Certilicate  of  fuch  Conviaion  ;  but   it  is  \^^T'^^^  , 
faid,  That  he  forfeited  neither  Lands  nor  Goods,    becaufe  tiie  Proceedings  i\.^'.Q,^T 
againft  him  were  oxAy  pro  Salute  yJnimr?. 

ScB.  II.  But  at  this  Day  tlie  faid  Writ  de  Haretico  cojnburcmh  is  abo- 
liflied  by  29  Car.  2.  9.  And  all  the  old  Statutes  which  give  a  Power  to  arreft 
or  imprifon  Perfons  tor  Hcrcfy,  or  introduced  any  Forfeiture  on  that  Ac-  h.  P.  C.  4.  j. 
count,  are  repealed  ;  yet  by  the  Comn-:on  Law  an  obilinatc  Heretick  being 
excommunicate,  is  flill  liable  to  be  imprifoiK;d  by  Force  of  the  Writ  de  Ex-  ,2  Co.  44. 
communicato  capiendo,  till  he  make  Satisfa(flion  to  the  Church,  And  by  9 
6f  10  Will.  3.  32.  If  any  Pcj-fofi  having  been  educated  in,  or  having  made 
Prof  (//ion  of  the  Chriftian  Religion  within  this  Realm,  pall  be  conviBed  in 
any  of  the  Courts  0/"  Weflminfler,  or  at  the  Affzes,  of  denying  any  one  of  the 
Pcifcns  in  the  Ploly  Trinity  to  be  God,  or  of  maintaining  that  there  are  more 
Gods  than  one,  or  of  denying  the  Truth  of  the  Chriftian  Religion,  or  the  Di- 
vine Authority  of  the  Holy  Scriptures,  he  fiallfor  the  firfi  Offence  be  adjudged 
uncap  able  cf  any  Office  ;  and  for  the  fecond,  pall  be  di fabled  tofue  any  ABion, 
or  to  be  a  Guardian,  Executor  or  Adminiftrator  ;  or  to  take  by  any  Legacy  or 
Deed  of  Gift,  or  to  bear  any  Office  Civil  or  Military,  or  Benefce  Ecclefaftical, 
for  ever,  and  fall  alfo  fuffer  Imprifonment  for  three  Tears,  'without  Bail  or 
Maijiprize,  from  the  Tiine  of  fuch  Co?iviciion. 


CHAP.     III. 

Of  Witchcraft. 
SeSi.  I'^'^^F  Offenders  of  this  Nature  there  are  faid  to  be  three  Kinds,      3  !„({.  ^^j 

\^^  Dalt.  ca.  107J 

1.  Conjurors,  who  by  Force  of  certain  Magick  Words  endeavour  to  raife 
the  Devil,  and  compel  him  to  execute  their  Commands. 

2.  Witches,  who  by  way  of  friendly  Conference  are  faid  to  bargain 
with  an  evil  Spirit  to  do  what  they  defire  of  him. 

3.  Sorcerers  or  Charmers,  who  by  the  Ufe  of  certain  fuperftitious  Forms 
of  Words,  or  by  Means  of  Images,  or  other  odd  Reprefentations  of  Perfons 
or  Things,  &c.  are  faid  to  produce  ftrange  Effects  above  the  ordinary  Courfe 
of  Nature. 

SeB.  2.     All  thefe  were  anciently  puniflied  in  the  fame  Manner  as  Here-  3  rnft.  44. 
ticks,  by  the  Writ  de  Haretico  comburendo  after  a  Sentence  in  the  Ecclefi-  n'l'^c'e'^' 
fiaftical  Court,  and  a  Relapfe.     And  it  is  faid  alfo.  That  they  might  be  con-  s.V.C.38!g. 
demned  to  the  Pillory,  Gfc.  upon  an  Indidlm.ent  at  Common  Law.  ^ro  EHz.;7i. 

Se£l.  3.  In  the  Time  of  King  E^^tc^n/  the  third,  one  taken  with  the  ]g^;  ^■^■*^' 
Head  and  Face  of  a  dead  Man,  and  a  Book  of  Sorcery,  was  brought   into  4;Ed  3.i7.b. 
the  King's  Bench  :  But  there  being  no  Indiftment  againll:  him,  he  was  fworn  ^'°- ''°''  '5- 
that  from  thenceforth  he  would  not  be  a  Sorcerer,  and  then  delivered  from 
Prifon,  and  the  Head  was  burnt  at  his  Charge :  But  this  Method  fecms  t0  2Keb.7i9. 
be  obfolete  at  this  Day. 

SeSl.  4.  By  I  fac.  i.  cap.  12.  the  only  Law  nov/  in  Force  againft  thefe 
Offenders,  they  are  divided  into  two  Degrees  ;  and  thofe  in  the  firll  Degree, 
and  their  Acceffaries  before,  (hall  fuffer  as  Felons  without  Clergy ;  and  of 
thefe  there  are  the  four  following  Species. 

C  1.5^,,/^ 
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H.  P.  C.  6.         j_   ^jijj  (j^  jjj^iJi  II fi;  any  Lroocaticn  or  Conjuration  cfany  evil  Spirit :  And 
3  n  .45. con.  ^-^^j^  ^^^^^^  clearly  to  be  within  the  Law,  tho'  no  Spirit  do  adually  appear. 
H.  P.  C.  6.  2.  Such  as.  cojifult,  covenant  %vith,  e72tertai?i,  cwp!o\\  feed,  or  rcwo'-d  any 

3lnft.45.       fojji  Spirit  to  any  Intent:  And  thele  are  agreed  to  be  within  the  Statute, 

though  nothing  farther  be  done  upon  fuch  Gonfultation,  &c. 
H.  P.  C.  6.  3.  Such  as  take  up  any  dead  Per/on' s  Body,  or  afiy  Part  thereof,  to  be  tifed 

3  Inft.  45.      1^  ^^y  Manner  of  JVitchcrafi  :  And  thefe  are  alfo  clearly  within  the  Statute, 

though  they  do  not  aftually  io  ufe  it. 
H.P,  c.  7.  4.  Such  as   exercife    any    Witchcraft,    Inch  ant  mc7it,'  Charm   or   Sorcery, 

3  I"ft-  45-  lohereby  any  Perfon  Jhall  be  killed,  deftrcyed,  ccnfumed,  or  lamed  in  his  or  her 
Body,  or  any  Part  thereof:  Bat  none  are  within  this  Branch  who  do  not 
adually  efFeft  fuch  Mifchief. 

SeB.  5.  Thofe  in  the  fecond  Degree  fliall  for  the  firft  Offence  flifrer  a 
a  Year's  Imprifonmcnt,  and  the  Pillory  ;  and  for  the  fecond,  as  Felons  with- 
out Clergy,  and  thefe  by  the  manifeft  Purport  of  the  Vv^ords  of  the  Aft, 
which  is  very  obfcurely  penned,  feem  to  be  divided  into  the  two  following 
Species. 

I .  Such  as  take  upon  them  by  Witchcraft,  Inchantment,  Charm  or  Sorcery  to 
tell  where  T'reafure  is  to  be  found,  or  where  Things  lojl  or  ftolen  may  be  found,  or  to 
do  any  Thi?ig  to  the  Intent  to  provoke  any  Per  Jon  to  unlawful  Love,  or  to  hurt  or 
dejlroy  any  Perfon  in  his  or  her  Body,  though  the  fame  be  ?tot  effeSled. 
H.  P.  C.  8.  2.  Such  as  pall  ufe  any  Witchcraft,  &c.  whereby  any  Cattle  or  Goods  of  any 

3  Intt.  46.  p  erfon  pall  be  deftroyed,  ivafted  or  impaired:  But  thofe,  who  take  upon  them 
to  do  this,  are  not  within  the  A61  unlefs  they  aftually  do  it.     [3]  ■ 


CHAP.     IV. 

Of  Sodomy. 

I z Co. 36. 37.  SeSl.  I.   A  LL  unnatural  Carnal  Copulations,  whether  with  Man  or  Beafl:, 
3  I"ft- 58-  £\  feem  to  come  under  the  Notion  of  Sodomy,  which  was  Felony 

by  the  antient  Common  Law,  and  punifh'd,  according  to  fome  Authors, 
with  Burning  ;  according  to  others,  with  Burying  alive  :  But  at  this  Day  by 
Force  of  25  H.  8.  6.  Gf  5  £/.  17.  is  punifhed  in  the  fame  Manner  as  other 
Felonies,  which  are  excluded  from  Clergy. 
12  Co.  36. 37.      Se6l.  2.  In  every  Lidiftment  for  this  Offence,  there  mufl  be  the  Words 
3  Inft.  58.      Rem  habuit  veneream,  &  carnaliter  cognovit;  and  confequently  fome  Kind 
and  SeT^'H.  of  Penetration,  and  alfo  of  Emiflion,  mufl  be  proved  ;  but  any  the  leaft  De- 
li. P.  C.  628.  gree  is  fufficient,  and  Emiffion  is  prima  facie  an  Evidence  of  Penetration. 

and  Ld.  Aud- 

ley's  Cafe  in 

State  Trials.     ^ 

CHAP     V. 

Of  0ffe?jces  againfl  God  not  Capital  at  Conww7i  Laiv. 

FFENCES  more  immediately  againfl  God  not  Capital,  are  either  by 
the  Common  Law  or  Statute. 


o 


Thofe  by  the  Common  Law  are. 


f  Ven.  zg?.        ScB.  I.     L  All  Blafphcmies  againft  God,  as  denying  his  Being  or  Provi- 
3  kcb.  CO-     (jgj^ce,  and  all  contumelious  Reproaches  of  Jefus  Chrifl, 

SeB.  2. 
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Seel.  2.     II.  All  profane  Scoffing  at  the  Holy  Scripture,  or  expofing  any 
Part  thereof  to  Contempt  or  Ridicule. 

Sccl.  3 .  III.  Impoflures  in  Religion,  as  filfely  pretending  to  extraordinary  See  theCafe  of 
Commiilions  from  God,  and  terrifying  or  abufing  the  People  with  falfe.  'Dc-  ^^"^f  ^^^'^* 
nunciations  of  Judgments,  ^c.  French  I'lo 

Se&.  4.  IV.  All  open  Lewdnefs  grpfly  fcandalous,  fuch  as  was  that  of  ^'''^'^'  '^';- 
thofe  Perfons,  who  expofed  themfeives  naked  to  the  People  in  a  Balcony  in  ,  Keb.  ^^ 
Covcnt-Givdcn  with  moft  abominable  Circumftances. 

Sect.  5.     Offences  of  this  Nature,  becaufe  they  tend  to  fubvert  all  Reli-  '  ^',^'^-  '•  -' 
gion  or  Morality,  which  are  the  Foundation  of  Government,  are  punifli- ^^'j*  '  ^'^' ' 
able  by  the  Temporal  Judges  with  Fine  and  Imprifonment,  and  aifo  fuch 
corporal  infamous  Punifliment  as  to  the  Court  in  Difcretion  fhall  feem  meet, 
according  to  the  Heinoufnefs  of  the  Crime. 

S>c5i.  6.     V.  Seditious  Words  in  Derogation  of  the  Eftablifhed  Religion  "  P-  ' 
are  indiiflable,  as  tending  to  a  Breach  of  the  Peace  ;  as  thefe.  Your  Religion  ,  ' 
is  a  new  Religion,  and  Preaching  is  bat  Prattling,  and  Prayer  once  a  Day  is 
more  edifying. 


C  II  A  P.     VI. 

Of  Offences  by  Statute  agahifl  Religion  in  gene?'al. 


o 


F FENCES  by  Statute  not  Capital  more  immediately  agalnfl  God, 
are  either, 

1 .  Such  as  are  againft  Religion  in  general ;  or, 

2.  Such  as  are  againft  the  Eftabliflied  Church. 

Thofe  againft  Religion  In  general  are  of  feveral  Kinds  3  as 

SeB.  I.  I.  All  Profanation  of  the  Lord's  Day;  for  by  i  Car.  r.  i. 
There  jhall  be  no  Ajfembly  of  People,  out  of  their  own  Parijhes,  on  this  Day, 
for  any  Sport  ivhatfoever ;  nor  any  Bull-baiting  or  Bear-baiting,  Interludes, 
common  Plays,  or  other  wilawful  Exercifes  and  Pajiimes,  ufed  by  any  Perfons 
in  their  oivn  Parifies,  on  Pain  that  every  Offender  Jhall forfeit  3  s.  and  4  d. 
to  the  Ufe  of  the  Poor,  Sec. 

SeSl.  2.  By  29  Car.  2.  7,.  No  Perfons  lohatfoever,  above  fourteen  years 
old,  Jhall  exercife  any  irorldly  Labour,  Buffi fs,  or  Work  of  their  ordinary 
Calli?ig  on  the  Lord's  Day,  (except  Works  of  Neafity  and  Cha}-ity,  and  the  Par.  3. 
Drefjing  and  Selling  of  Meat  in  an  Inn  and  Viciualling  Houfe,  for  thofe  who 
canfiot  other ivife  be  provided)  on  Pain  of  forfeiting  5  s.  And  ?io  Perfon 
fall  publickly  cry,  or  expofe  to  Sale,  any  Goods  whaffoever  on  this  Day,  (except 
Milk,  which  may  be  fold  before  Nine  in  the  Morning,  and  after  Four  in  the 
Afternoon)  on  Pain  of  forfeiting  the  fame. 

SeSl.  3 .  Alfo  no  Drover,  Horfe-courfer,  Waggoner,  Butcher  or  Higgler, 
Jl.mll  travel,  or  come  to  their  Lin  on  this  Day,  on  Pain  of  twenty  Shillings. 
And  no  Perfon  jl:all  ufe,  employ,  or  travel  with  any  Boat  or  Barge,  without 
the  Allowance  of  feme  Jujlice  of  Peace,  &c.  on  Pain  of  five  Shillings. 
But  by  II  and  12  Gul.  21.  Forty  Watermen  may  be  appointed  by  the  Com- 
pany 
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pany  of  Watermen  to  ply  on  the  Thames,  ^c.  And  by  9  Ann  23.  Hackney 
Coach-Men  are  permitted  to  work  ivithin  the  Bilk  of  Mortality  on  Sunday. 

ScB.  4.  II.  All  profane  Swearing  and  Curfing  ;  for  by  2 1  fac.  i.  20,  and 
6  &  7  Gul.  II.  Every  Servant,  Day-Labourer,  Seaman  or  Soldier,  conviBed 
of  profane  Curfing  or  Swearing,  forfeits  one  Shilling,  and  every  other  Per/on  twu 
Shillings,  andjloall  be  regijlred  at  Se/Jions ;  and  by  13  Car.  2.  Cap.  9.  Artie.  2. 
All  Perfons  in  the  King's  Pay  at  Sea,  for  profane  Oaths,  &c.  JImU  be  punijloed 
by  Fine  and  Imprifonment,  as  the  Court  Martial  foall  think  fit.  - 

SeSl.  5.  III.  Drunkennefs,  for  which  by  i  Jac.  i.  5.  all  Perfons  what- 
foever  forfeit  five  Shillings  to  the  Poor ;  and  for  which  Seamen  may 
by  13  Car.  2.  9.  be  punifhed  by  Fine,  Gfr.  as  the  Court  Martial  fhall 
think  fit. 

SeB.  6.  IV.  Reviling  the  Sacrament  of  the  Lord's  Supper  with  con- 
temptuous Words,  ^c.  for  which  (by  i  Ed.  6.  i.  which  was  repealed  by 
I  Mar.  2.  and  revived  by  i  El.  i.)  the  Offender  fliall  be  imprifoned,  fined, 
and  ranfomed. 

Se5i.  7.  I  fliall  not  mention  the  Offences  againft  2  ©"  3  Ed.  6.  1 9.  and 
5  El.  5.  relating  to  Fafts  and  Fifh-days,  becaufe  it  is  exprelly  declared.  That 
thofe  Statutes  are  enafted  merely  on  a  political  Account,  and  it  is  made  penal 
to  affirm  that  any  eating  of  Fi(h,  or  forbearing  of  Flefli  mentioned  therein, 
is  necelTary  to  Salvation,  or  that  it  is  the  Service  of  God. 


CHAP.     VII. 

Of  Offences  agalnfl  the  Common  Prayer, 
/^FFENCES  againft  the  Eftabliflied  Church  are, 

1.  Such  as  concern  all  Perfons  in  general ; 

2.  Such  as  more  immediately  relate  to  thofe  of  the  Popifli  Religion  ; 

3.  Such  as  more  immediately  regard  Proteftant  Diffenters. 

Thofe  which  concern  all  Perfons  in  general  are, 

1.  Againft  the  Common  Prayer. 

2.  In  accepting  or  holding  an  Office  without  due  Conformity  to  the 
Church. 

3.  In  teaching  School  without  conforming  to  the  Church. 

4.  In  not  coming  to  Church. 

SeB.  I.  And  firft  of  Offences  againft  the  Common  Prayer,  as  to  which 
it  is  to  be  obferved,  That  by  2  &2^^'  ^-  ^-  ^"^  ^  ^^-  ^'  ^-  (which  were 
repealed  by  i  Mar.  2.  and  revived  by  i  El.  2.)  the  Common  Prayer  Book 
was  firft  eftabliflied  under  fevere  Penalties,  but  the  fame  Penalties  being  re- 
peated and  enlarged  by  i  El.  2.  and  13  cs"  14  Car.  2.  4.  which  enad:s  the 
Ufe  of  the  fome  Common  Prayer  with  fome  Alterations;  thofe  Statutes  of 
Ed.  6.  feem  at  this  Day  to  be  of  little  Ufe. 

SeB.  2.  By  i  El.  2.  Par.  4,  5  6c  6,  If  any  Parfon,  Vicar,  or  other  whatftver 
Minijier,  that  ought  to  fay  the/aid  Com.  Prayer,  h,c.pall  refuje  to  ujc  it  infuch 
Church,  &c.  or  other  Place  were  hepouldufe  to  minifier  the  fame,  or  wilfully  or 

ob^ 
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cbjlinately  /landing  in  the  fame,  ufe  any  other  Form,  or  /peak  any  Thing  in  Derc-  See  for  the 
gation  of  the  Jaid  Book,  or  any  Thing  therein  contain  d,  he  forfeits  for  thefirjl  Fo'mofthe 
Offence  one  Year's  Profit  of  all  his  Spiritual  Promotions,  and  f}:all fuffer  fix  ,"Mod"78,' 
Months  Imprifonme7}t ;  and  for  thefecond  Offence  fijall  be  deprived,  &c.  79. 

In  the  Conftrudlion  of  this  Adl  it  has  been  refolved, 

SeSl.  3.  I.  That  under  the  Words,  Parfon,  Vicar,  or  other  ivhatfoever 
Minifier,  that  ought  or  Jhouldfay  thefaid  Common  Prayer,  &c.  thofe  Clergy- 
men who  have  no  Cure  are  included,  as  much  as  thole  who  have  one,  and  Dyer  2bj. 
that  they  are  punifliable  for  uling  any  other  Form,  &c.  inafmuch  as  by  their  P'-  73.  74- 
Ordination  they  are  obliged  to  officiate  in  the  Offices  of  the  Church,  &c. 
and  it  is  faid,  that  they  are  fufficiently  fhewn  to  be  in  Holy  Orders  by 
^1^  the  Word  Clericus  in  an  Indidment.     [4] 

SeSl.  4.     II.  That  this  Statute   being  not  only  in  the  Affirmative,  but 
alfo  exprefly  faving  the  Jurifdiiflion  of  Ecclefiaftical  Courts,  does  not  reftrain  5  Co.  Caw- 
them    from   proceeding  againft  thefe  Offenders  in  their  own  Methods,  as  ^^^'^  P^^^' 
Difturbers  of  the  Unity  and  Peace  of  the  Church ;  and  confequently  that  Poph.  jg! 
fuch  Perfons  may  be  deprived  by  the  faid  Court  according  to  the  Courfe  of  ^  Roll-  Abn 
the  Spiritual  Law,  for  the  firft  Offence.  "^-  5- 

Seil.  5,  Alfo  it  is  further  enadled,  by  i  El.  2,  Par.  9.  Tljat  if  any  Per^ 
fon  Jhail  in  Plays,  Songs,  or  other  open  Words,  [peak  a7iy  Thing  in  Deroga^ 
tion.  Depraving  or  Defpifing  of  the  faid  Book,  &c.  Or  by  open  FaB  compel^ 
or  otherwife  procure  or  maintain  any  Minifier  to  fay  any  Common  Prayer 
cpeiily.  Sec.  in  other  Form  :  Orfhallby  any  of  the  faid  Means  let  any  Minifier  to 
fay  the  faid  Common  Prayer,  Sec.  he  fija  II forfeit  one  hundred  Marh  for  the  firfi 
Offence,  afidfour  hundred  for  the  fecond,  &c.  (which  if  he  pay  not  within  fix 
Weeks  cftcr  ConviBion,  he  fhall  fuffer  fix  Mofiths  Imprifonment  for  the  firfi 
Offence,  and  twelve  for  the  fecotid)  and  for  the  third  Offence  fi:all forfeit  all 
his  Goods  and  Chattels,  and  fhall  fuffer  hnprifonment  for  Life. 

Seel.  6.     It  has  been  made  a  Queftion  in  the  Conftrudion  of  this' Claufe, 
Whether  if  the  Party  die  within  fix  Weeks,  the  faid  Forfeiture  be  not  dif-  Dyerzos.;^. 
charged,  fince  by  the  Ad  of  God  the  Eledlion  of  paying  it,  or  fuffering  ^5''^' 
Impriibnment  in  lieu  of  it,  is  taken  away. 


CHAP.     VIIL 

Of  Offences   in   accepting  or  holding   an  Offce  without  due 
Conformity  to  the  Church.    - 

OFFENCES  in  accepting  or  holding  an  Office,  without  due  Con- 
formity to  the  Church,  are  of  two  Kinds, 

1.  In  not  receiving  the  Sacrament  both  before  and  after  the  Acceptance 
of  an  Office. 

2.  In  going  to  any   other   Place   for  Religious  Worfhip,  than   the 
Church,  during  the  Continuance  in  an  Office; 

Se6l.  r.  As  to  the  firft  of  thefe  Offences,  it  is  enaded  by  13  Car.  2, 
Stat.  2.  Cap.  I.  Par.  10,  12.  That  no  Perfon  fhall  be  placed,  eleSled  or  chofen, 
to  any  Office  or  Place  of  Mayor,  Alderman,  Recorder,  Bailiff,  Tow7i-Clerk,  Com- 
mon-Council-Man,  or  other  Office  of  Magiftracy,  Place  or  Trufi,  or  other  Itnploy- 

D  nient 
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7}ient  relating  to   the  Gc-oerfiment  of  any  Cit\\  Corporation,  Borough,  Cinquc- 
Fort,   cr  other  Port  Town,  ivho  Jl:all  not  have  received  the  Sacrament,  ac- 
5  Mod.  431.   cording  to  the  Rites  of  the  Church  0/"  England j  within  07ie  Tear  next  before 
fuch  Election  ;  and  that  every  Perfon,  fo  placed  or  eleBed,  fiall  take  the  Oaths 
of  Allegiance  aud  Supremacy,  at  the  fame  Time  when  the  Oath  for  the  due 
Execution  of  the  faid  Office,  hue.  fall  he  adminiftred  -^  and  that  the  faid  Oaths 
Jhall  be  adminiftred  and  tendered  by  thofe  who  adtninifer  the  Oath  of  Ofjice,  and 
in  Default  of  fuch,   by  two  Jujlices  of  Peace  of  the  Corporation,  &c.  (which 
"5  '^Jo^-  3 '7'  makes  '  it  neceffary  in  a  Return  to  a  Mandamus,  fetting  forth  that  the  Party 
Saik  428,      ^^^  110^  ^"^'^^  ^^'^  Oaths  before  the  Mayor,  Gfc.  to  add,  that  he  did  not  take 
429.  them  before  two  J uftices  of  Peace,  &c.  and  it  is  further  tn\€i.tA.,  That ,  on 

^\f^°^-V^'  Default  hereof  every  fuch  Election,  Placing  a7id  Choice  fiall  be  void.    And  "^  it 
I'lo'i^  iz'-     ^'^^^  been  adjudged  to  be  no  Excufe,  that  the  Oaths  were  not  tendered. 
Saik.  428,  SeSf.  2.     Alfo  it  is  enadted  by  25  Car,  2.  That  all  Officers  Civil  a?id  Mi- 

^*9'  litary,   (except    thofe    of  Inheritance,  appointing  fufficient  Deputies)  and  all 

who  have  a?iy  Fee,  &c.  by  Patetit  from  the  Kiftg,   (except  fuch  as  Jhall  be 
granted  for  valuable  Confderation  for  Life  or  Tears,  and  not  relate  to  any  Of- 
fice cr  Place  of  Truft)  and  alfo   all  who  have  any  Place  of  Truft,  or  any 
E)7iployment  in  the  Ki7ig's  Hotfhold^  fall  take  the  Oaths  of  Allegia7ice  a7id  Su- 
pre7nacy,  and  Tefl,  the  7iext  Term,  (in  the  Ki7Jg's  Bench  or  ChaJicery,   or 
Sluarter-Sefio7is)  a7id  receive   the  Sacra777e77t  within  three  Mo7iths,  a7id  give 
in  a  Certificate  thereof,  proved  by  two  Wit77efes,  to   the  Court  wherein  they 
take  the  faid  Oaths.     A/id  in  cafe  of  Negle5l,fall  be  di fabled  to  hold  the  faid 
Offxes,  &c.  and  forfeit  five  hundred  Foimds,  except  Fe7nes  Covert,  &c.     But 
«  Lutw.  910.  'it  hath  been  adjudged,  that  the  Perfons  fo  difabled  lofe  only  their  Right  to 
the  Profits  of  their  Offices  from  the  Time  of  fuch  Difability  j  but  that  they 
*  z  Mod.  299.  lofe  nothing  vefted  in  them  before.     Alfo  ''  it  hath  been  adjudged  to  be  no 
« 2  \  ent.  24S.  Excufe,   for  a  Perfon  bound  by  Law  to  accept   a  Corporation  Office,  that 
l^-'fig  an        j^g  ■    (jjj-^i^iejj  (.Q  receive  the  Sacrament,  by  having  been  excommunicated  ; 
Sal.  167,168.  and     Slucere,  if  it  be  any  Excufe,  that  his  Confcience  will  not  fufFer  him 
2  Vent.  248.  to  t^j^e  i(-^  being  a  Proteftant  DifTenter,  Gff, 

Sk1n.574.to  ^^^^  ^^  Notwithftanding  the  Words  of  the  firft  of  thefe  Ads  are  fo 
Carth.  306,  very  flrong  as  to  make  fuch  Election,  £?<:.  void,  and  thofe  of  the  fecond 
3°7-  to  make  fuch  Perfons  difabled  in  Law  to  all  Intents  and  Purpofes  Avhatfo- 

f  Vde  Keb  ^^^^"  ^°  li^v^j  occupy^  or  enjoy  the  faid  Offices ;  *"  yet  it  hath  been  ftrongly 
606,66;,  "holden,  that  the  Adls  of  one  under  fuch  a  Difability,  being  inflated  in 
682,721.  fuch  an  Office,  and  executing  the  fame  without  any  Objeftion  to  his  Au- 
^^Lev^'i'g'^^''' thority,  may  be  valid  as  to  Strangers ;  for  otherwife  not  only  thofe  who 
242.  '  no  Way  infringe  this  Law,  but  even  thofe  whofe  Benefit  is  intended  to  be 
2  Mod.  193,  advanced  by  it,  might  be  Sufferers  for  another's  Fault,  to  which  they  are 
'^*'  no  Way  privy }  and  one  Chafm  in  a  Corporation  happening  thro'  the  De- 

fault of  one  Head  Officer  would  perpetually  vacate  the  A<Ss  of  all  others, 
whofe  Authority,  in  refpeft  of  their  Admiffion  into  their  Offices,  or  other- 
wife,  may  depend  on  his. 

Se5l.  4.     By  25  Car.  2.  Parag.  17.  it  is  exprefly  provided,  That  the  faid 
ASl  fall  7Wt  extend  to  Conftables  cr  Church-war  de7is ,  or  fuch  like  inferior 
5  Mod.  431,  Civil  Officers,  or  to  a  Bailiff  of  a  Manor  or  Lands,  or  fuch  like  private  Officers. 
■♦^**  But  it  hath  been  queftioned,  whether  it  extends  to  tlie  Cenfor  of  the  Col- 

lege of  Phyficians. 

SeB.  5.  As  to  the  fecond  Offence  of  this  Kind,  viz.  that  of  going  to 
any  other  Place  for  Religious  Worfhip  than  the  Church,  during  the  Con- 
tinuance of  an  Office,  it  was  enadcdby  10  A/m.  2.  That  if  any  P erf  n,  hav- 
i7ig  any  Office,  Civil  or  Military,  cr  receiving  a7ty  Pay,  Salary,  Fee  or  Wages, 
by  reafon  of  a7iy  Gra7it  fr07n  the  Crow7i,  or  having  a7iy  Command  or  Place  of 

T7Ujl 
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Tnift  from  the  Crown,  or  admitted  into  any  Service  or  Employment  in  the 
Ki7ig's  Houjhold  or  Family,  or  bearing  any  Office  of  Magiftracy,  or  Place  of 
Triijl,  or  other  Emp'.jymcnt  relating  to  the  Government  of  atiy  City,  Corporation^ 
Borough,  or  Cinque-Port,  and  obligcdhy  13  Car.  2.  Stat.  2.  Cap.  i.  or  25  Car. 
2,  21.  to  receive  the  Sacratne?7f,  accordi^ig  to  the  Ufage  cf  the  Church  of  Ex\g- 
land,  fiould  at  a?iy  Time  after  AdmiJJion  into  any  fuch  Office,  6cc.  and  during 
the  Continuance  in  the  fame,  knowingly  or  laillingly  be  prefcnt  at  any  Afjembly 
?«■  England,  Wales,  or  Berwick  011  Tweed,  for  the  Exercifc  cf  Religion,  in 
other  Matmer  than  according  to  the  Church  of  England,  at  which  Affimbly 
there  JJmII  be  ten  Petfons  b  fides  thofe  of  the  Family,  or  at  any  fuch  Meeting 
where  fuch  Liturgy  is  ufed,  and  the  King,  and  fuch  others  as  fall  be  law- 
fully appointed  to  be  prayed  for,  pould  ?iot  be  prayed  for  in  exprcfs  Words, 
&c.  he  fiould  fo} fit  forty  Pounds ;  and  be  dfabled  to  hold  any  Of jcc  or  Em- 
ployment whatfoever  in  England,  &c.  But  this  Statute,  lb  far  as  it  relates  to 
^  this  Matter,  is  repealed  by  5  Geo.  i.  c.  4-     [5-] 


CHAP.     IX. 

Of  Offences    in    tcaclmig  School   without  conforming    to    the 
Chitrch. 

SeB,  9.  A  S  to  the  Offence  of  teaching  School  without  conforming  to  the 
£\  Church,  fofaras  it  concerns  all  Perfons  in  general,  it  is  enact- 
ed by  23  El.  I.  Par.  6  Gf  7.  That  if  any  Peffon  or  Perfons,  Body  Politick 
or  Corporate,  fall  keep  or  maintain  any  School-mafcr,  who  fall  not  repair 
to  Church  according  to  the  Form  of  the  f aid  Statute,  or  be  allowed  by  the  ,Bi- 
fhop  or  Ordinary  of  the  Diocefe,  (who  fall  ?70t  take  any  thing  for  the  faid 
Allowance)  they  fall  forfeit  for  every  Month  ten  Pounds ;  and  fuch  School- 
tnafer  pre  fuming  to  teach  contrary  to  the  faid  A^,  and  being  thereof  corivi5l, 
fall  be  difabled  to  be  a  Teacher  cf  Touth,  and  fall fuffer  hnprifonment ,  without 
Bailor  Mainprize,  for  one  Year. 

SeB.  2.  And  it  is  furtlier  enaded  by  1  fac.  i.  4.  Par.  9.  That  120  Perfon  Q^^^^^  ^g^^ 
fall  keep  any  School,  or  be  a  School-mafer,  out  of.  the  Univerfities  or  Col-  465. 
leges  of  this  Realm,  except  it  be  in  fotne  public  k  or  free  Grajnmar-School,  or  in 
fome  fuch  Noblemari's  or  Noblewoman's,  or  Gentleman' s  cr  Gentlewoman' s  Houf^ 
as  are  not  Recufmts,  or  where  the  fame  Schoolmofer  fall  be  fpecially  liccrifed 
thereunto  by  the  Archbifop,  ■  Bifop,  or  Guardian  of  the  Spiritualities  t)f  that 
Diccefe,  upon  Pain,  that  as  well  the  School-mafer,  as  alfo  the  Party  that  fflll 
retain  or  fnaintain  any  fuch  Schcol-jnafer,  cojitrary  to  the  Meaning  cf  the  faid  Sta- 
tute, fall  forfeit  each  of  them, for  every  Day  fo  wittingly  offending,  forty  Shillings, 
SeB.  3.  But  it  having  been  doubted  whether  fuch  Perfons  as  are  within 
the  Benefit  of  i  Gid.  &  Mar.  18.  commonly  called  The  Toleration  AB,  are 
not  exempted  from  the  Penalties  of  the  above  mentioned  Statutes,  it  was  far- 
ther enacted  by  1 2  Ann.  7.  That  whoever  fall  keep  any  publick  or  private 
School  or  Seminary,  or  teach  any  Touth  as  Titor  or  School-mafer,,  (unlefs  Ix* 
ijifruB  them  only  in  Reading,  or  Writing,  Arithmetick,  or  fuch  fnathc?natical 
Learning  as  relates  to  Navigation,  or  fotne  mechanical  Art ,  and  that  in  the  Eng- 
lifh  Tongue,  or  unlefs  he  fall  be  a  Foreigner  of  a  foreign  reformed  Church,  and 
teach  the  Children  of  fuch  Foreigners  only)  without  having  firf  fubfribed  that 
Part  of  the  Declaration  in  i^h,  \\  Car.  2.  which  relates  to  Conformity  tot-he_ 
Liturgy  of  the  Church  cf  England,  and  alfo  having  obtained  a  Licence  from  the 
Bifop,  ^c.  and  Jhall  be  thereof  cofiviBed  in  any  of  the  Courts  at  Weftminiler, 

or 
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or  at  the  AJtzes,  or  before  Jujiices  of  Oyer  and  "Terminer^  Jhall  be  committed 
to  the  Comvion  Gaol  for  three  Months^  &c.  But  this  Statute,  fo  far  as  it  re- 
lates to  this  Matter,  is  repealed  by  5  Geo.  i  f.  4. 

As  to  Popifli  School -mafters  In  particular,  fee  Chap.  15.  SeSi.  3. 


CHAP.     X. 

Of  Offences  m  not   coining  to  Church, 

FOR  the  better  Underftanding  of  the  Offences  of  not  coming  to  Church, 
fo  far  as  the  fame  relate  to  all  Perfons  in  general,  except  fuch  as  are 
within  the  Indulgence  of  i  Will.  &  Mar.  18.  which  is  commonly  called 
The  Toleration  AB^  I  fhall  confider  : 

I .  How  far  Perfons  are  punifliable  for  their  own  Abfence  from  the 
Church. 

How  far  they  are  punifliable  for  fuffering  fuch  Abfence  in  others. 

And  firft.  In  Order  to  fliew  how  far  Perfons  are  punifliable  for  their  own 
Abfence,  I  fliall  confider  the  following  Particulars : 

1.  What  Forfeitures  of  Money,  Lands  or  Goods,  fuch  Offenders  incur. 

2.  In  what  Manner   they  are  to  be  proceeded  againfl  for  thofe  For- 
feitures. 

3.  What  other  Inconveniencies  they  are  fubjedl  unto. 

4.  By  what  Means  they  may  be  difcharged. 

As  to  the  firfl:  Point,  I  fhall  confider, 

1.  What  Forfeitures  of  Money;  and, 

2.  What  Forfeitures  of  Lands  and  Goods  fuch  Offenders  are  liable  unto. 

And  firfl.  The  Forfeitures  of  Money,  to   which  they  are    liable,  are 
threefold ; 

1.  That    of  twelve  Pence  for  the  Abfence  of  one  Sunday y  or  other 
Holy  Day. 

2.  That  of  twenty  Pounds  for  the  Abfence  of  every  Month  contained -in 
a  Convidlion. 

3.  That  of  twenty  Pounds  for  the  Abfence  of  every  Month  after  a 
Conviftion. 

Se5t.  I  And  firfl:,  the  Forfeiture  of  twelve  Pence  for  the  Abfence 
of  one  Sunday,  or  other  Holy  Day,  depends  upon  i  El.  2.  by  which  it 
is  enafted.  That  all  Perfons  inhabiting  within  this  Realm,  or  any  other  the 
King's  Dominions,  fiall  diligently  and  faithfully,  having  no  lawful  or  rea- 
fmable  Excufe  to  be  abfent,  endeavour  to  refort  to  their  Parip  Church  or  Cha- 
pel 
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pel  accujiomed,  or  upon  reafonable  Let  thereof,  to  fome  tifual  Place,  lobere  Com-' 
won  Prayer  ajid  jnch  Service  of  God  Jhall  he  ifed,  in  fiich  'time  of  Let,  upon 
every  Sunday,  and  other  Days  ordained  and  iifcd  to  be  kfpt  us  Holy  Days,  and  • 
then  and  there  to  abide  orderly  and  foberly,  during  the  Time  oj  the  Common 
Prayer,  Preaching,  or  other  Service  of  God,  there  to  be  nf:d  and  7ninijla-ed-^ 
upon  Pain  of  Piinifmient  by  the  Cenfures  of  the  Church,  and  alfo  upon  Pain  that 
every  Perfonfo  of  ending  Jhall  forfeit  for  every  fuch  O fence  twelve  Pence. 

In   the   Expoiition  of  this   Statute,   the  following  Opinions  have   been 
holden. 

Sect.  2.     I.  That  the  Indiftment  needs  not  fhew  that  the  Party  had   no  2  Leon  ; 
reafonable  Excufe  for  his  Abfence,  or  that  he  is   an  Inhabitant  wi-thin  this  g'^^,  °/^i''^_' 
Realm,  Cfr.  But  that  the  Defendant,  if  he  have  any  Matter  of  this  Kind  Par.  5. 
in  his  Favour,  ought  to  fhew  it. 

SeSl.  3.     II.  That  if  the  Spiritual  Court,  proceeding  upon   this  Statute,  2  Rol.  Rep. 
refufe  to  allow  a  reafonable  Excufe,  they   may  be  prohibited;  but  that  if 438. 45S- 
they  proceed  wholly  on  their  own  Canons,  they  fliall  not  be  at  all  comp- 
troUed  by  the  Common  Law,   (unlefs   they  adl  in  Derogation   from   it) 
as  by  queftioning  a  Matter  not  triable   by  them,  as  the  Bounds  of  a  Pa-  1  Buift.  159. 
rifh,  Gfc.  for  they  lliall  be  prefumed  to  be  the  beft  Judges  of  their  own  ^^^^''^^  ^s^- 
Laws, 

Se5l.  4.     III.  That  he  who  milbehaves  himfelf  in  the  Church,  or  mifles  iRni.RepQ^: 
either  Morning  or  Evening  Prayer,  or  goes  away  before  the  whole  Service  is  ^odboit  14S. 
over,  is  as  much  within  the  Statute  as  he  who  is  wholly  abfent ;  and  that  he  iX  '\ob^^' 
who  is  abfent  from  his  own  Parilli  Church,  fliall  be  put  to  prove  where  he  1  Sjd.  230. 
went  to  Church. 

SeB.  5.     IV.  That  the  Offence  in  not  coming  to  Church  confifting  wholly  1  And.  1 39. 
in  a  Non-feafance,  and  not  fuppofing  any  Fadl  done,  but  barely  the  Omiffion  ^^^-  ?^5  '• 
of  what  ought  to  be  done,  needs  not  be  alledged  in  any  certain  Place  ;  for,  ,67. 
properly  fpeaking,  it  is  not  committed  any  where. 

Se5l.  6.  Secondly,  The  Forfeiture  of  twenty  Pounds  for  the  Abfence  of 
a  whole  Month  contained  in  a  Conviction,  depends  upon  23  El.  \.  Par.  5. 
by  which  it  is  enad:ed,  That  every  Perfon,  above  the  Age  of  ftxteen  Years, 
who  flmll  not  repair  to  fome  Church,  Chapel,  or  ufual  Place  of  Common 
Prayer,  but  forbear  the  fame,  contrary  to  the  Tenor  of  the  f aid  Statute  of  i  El.  2. 
and  being  thereof  lawfully  conviSled,  fall  forfeit  to  the  King,  for  every  Mottth  Precedent  of 
which  he  or  Jlje  Jl?all  fo  forbear,  twenty  Pounds.  Lut*.  201 ' 

208. 
In  the  Expofition  hereof  it  hath  been  refolved, 

SeSl.  7.     I.  That  this  Statute,  by  inflifting  twenty  Pounds  for  a  Month's  , ,  .(^g  g^  (,. 
Abfence,  difpenfes  not  with  the  Forfeiture  of  twelve  Pence,  given  by  i  EL  2.  tRoI  Rep.g4. 
for  the  Abfence  of  one  Sunday,  for  both  may  well  ftand  together,  and  the 
twelve  Pence  is  immediately  forfeited  upon   the  Abfence  of  each  particular 
Day. 

Se5l.  8.     II.  That  thefe  Words,  being  thereof  laifully  convicted,  are  no  Luiw.  162, 
more  than  the  Law  would  have  implied,  if  they  had  not  been  expreiled,  '^3- 
and  therefore  operate  nothing  ;  from  whence  it  follows.  That  they  neither  ! '  ^'  ^'^.' 
caufe  the  Party  to  Forfeit  any  Thing  by  a  Conviftion,  unlefs  Judgment  be  iRoi  Rep.89. 
given  thereon,  nor  reftrain  the  Forfeiture  to  fuch  Offences  only,  as  are  com-  9°-  ^33. 234- 
mitted  after  a  previous  Convi(flion,  inafmuch  as  they  mean  no  more  than  pi.  '^o. 
what  the  Law  provides  of  Common  Right  in  every  Cafe,  viz.  That   the  3  ^^'i*- 87. 
Party  fhall  forfeit  nothing  till  he  be  convidled. 

E  Seel, 
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1 1  Co.  5  8.  a  b.  Si'^.  g.  III.  That  he  who  is  condemned  on  Demurrer,  ov  Nihil  {iidf, 
i°Rol  Rep.  '^^  fufficiently  convidlad  within  the  Adl ;  for  v.'hoever  is  adjudged,  is  convift, 
89,90.  though  it  follow  not  that  every  one,  who  is  convidt,  is  adjudged,  &c. 

Cro.  Jac.  529.      Sc'^.  10.     IV.  That  one,  who  wf-s  fick  for  Part  of  the  Time  contained 

in  an  Information  upon  this  Statute,  fhall  not  be   at  all  excufed  by  rea- 

fon  of  fuch  Sicknefs,  if  it  be  proved  that  he  was  a  Recufant,  botji  before 

and  after  j  for   it    fhall  be  intended  that  he  obftinatcly  forbore  during  that 

Time. 

Yel.  100.  Sec?.  II..    V.  That  the  Time  of  a  Month,  intended  by  the  Statute,  fliall 

2  Rol   Abr.^  be  computed  not  by  the  Kalendar,  but   by  the  Number  of  Days,  allowing 

521.  c  28  Days  to  each,  according  to  the  common  Rule  of  expounding  Statutes, 

Cawly6..      which  fpeak  c-eneraliy  of  a  Month. 

•  3  Lev.  333.  Se^.  12.  Thirdly,  The  Forfeiture  of  twenty  Pounds  for  the  Abfence  of 
Lut.  203,  every  Month  after  a  Convidlion,  depends  upon  28  (commonly  called  "  29) 
aViod.  240,  ^^-  6-  Par.  4.  and  3  Jac.  i.  4.  Par.  8.  3.  by  which  it  is  enadled,  'fhat 
2  4.f.  every  Offender  being  conviSied  of  not  caning  to  Churchy  contrary  to  the  Pur- 

1  And.  294,  p^j.^  ^j  fjj^  Statutes  above  mentioned,  pall  pay  tii^mty  Founds  for  every  Month 
after  fuch  Convi5lion,  until  he  fall  corform  timfelf  and  come  to  Church. 

Sedl.  13.  As  to  the  fecond  Branch  of  this  Head,  viz.  What  Forfeiture  of 
Lands  and  Goods  fiich  Offenders  are  liable  to,  the  fame  depends  alfo  upon 
29  El.  6.  Par.  4.  and  3  Jac.  i.  4.  Par.  8,  9.  by  which  it  is  ena-dted,  'that 
if  the  Offender  fall  make  Default  of  Payment  cf  the  twenty  Pounds,  both 
for  every  Month  contained  in  the  ConviBion,  andaljofor  every  Month fubfequent, 
during  nz-hich  he  fall  not  conform  himfclf  to  the  Church,  the  King  fi  all  take, 
fi-ze  and  ettjoy  all  his  Goods,  and  two  Parts  cf  his  Hereditaments,  Leafes  and 
Farms,  leaving  the  third  Part  only  of  the  fame  Hereditaments,  Leafes  and 
See  29  El.  6.  Farms,  to  and  for  the  Mainteiiance  a-nd  Relief  of  the  fame  Offender,  his  Wif\ 
Par.  I,  8.  Children,  and  Family,  mt'wlthfanding  any  prior  Conveyance  thereof  made  by  fuch 
Offender,  with  P'ower  of  Revocation,  or  to  the  life  of  himfelf  or  his  Family. 
Alfo  by  the  faid  Statute  of  'X,  Jac.  i.  4.  Par.  11.  the  King  may  refufe  the  Pe- 
nalty of  twenty  Pounds  a  Month,  though  it  be  tendered  according  to  Law,  and 
thereupon  feize  two  Parts  of  all  the  Hercditameizts,  Leafes  and  Farms,  which  at 
the  Time  of  fuch  Seizure  fl.^all  be,  or  afterwards  f.^all  come  to  any  fuch  Offender, 
or  to  any  other  to  his  Ufe,  or  in  Truf  for  him,  or  at  his  Difpoftion,  or  whereby 
or  in  Co7f I  deration  whereof  he  or  his  Family  jhall  be  relieved,  maintained  or 
kept,  leaving  unto  him  his  chif  Manfwn-Houfe,  as  Part  of  his  third  Part. 

In  the  Conftrudtion  of  thefe  Statutes  the  following  Points  have  been  re- 
folved. 
I  Jones  24,  SeSl.  14.     I.  That  the   King  by  making  his  Elecflion  given  him  by  3 

2J-  y^r.  I.  to  feize  the  Offender's  Hereditaments,  &c.  waves  the  Benefit  of  the 

vTz/^  '^''   twenty  Pounds  a  Month,  t;nd  the  Power  of  feizing  the  Offender's  Goods. 

1 2  Co.  1,2.  •S't'<^.  15.  II..  That  a  Recognizance  or  Bond  taken  by  fuch  Offenders, 
I  Leon.  98.  either  in  their  own  Names  or  in  the  Names  of  others  to  their  Ufe,  are 
iRoLRep.7.  ^|t}^j^  thg  Statute   29  FA.  for  the  Words  thereof  to  this  Purpofe  are,  That 

the  King  P:all  take,  feize,  <ind  enjoy  all  the  Goods,  &c.  which  in  an  Ad:  of 
Parliament  will  include  the  whole  perfonal  Eftate  ;  and  though  a  Cliofe  in 
Adlion  cannot  properly  be  faid  to  be  taken  or  feized,  yet  may  it  properly 
enough  be  faid  to  be  enjoyed. 
Owen  37,  ScB.  16.     Ill,  That  no  Copyhold  Lands  are   within  29  El.  (and  by 

I'aivleyio^'a  *^^^  ^^'"^  Reafon  it  feemeth  that  they  are  not  within  3  Jac.  i.)  in  refpeil; 
of  the  Prejudice,  which  would  accrue  to  the  Lord  by  the  Lofs  of  his  Ser- 
vices, ©"f. 

I  -  Se£l. 
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Sc5l.  17.     IV.  That  the  Profits  of  the  Land   feized   by  the  King   ^J  q.o.yx.?,^,^. 
Force  of  29  El.  for  the  Non-payment  of  the  twenty   Pounds  a  Montli,  2R0l.Rep.25*. 
ou2;ht   not  to  he  applied   to   the   Satisfadion   thereof,  but  that  the  Lands ''«lm  4'- ' 
ou|ht  to  remain  in  the"  King's  Hands   by  Way  of  Pledge,  till   tJie  whole  ^'^'_^- J*^"'" 
Forfeiture   be  paid  fome   other  Way  ;  but  this   Conflrudion   of  the  Sta- 
tute feeming  over  fevere,  it  was  provided  by  3  "Jac.  i.  4.  Par  5.  That  the 
Profits  of  the  faid  Lands  Jlmild  go   towards   the  SatisfaBmi  of  ike  tisenty 
Pounds. 

ScB.  1 3.     It  hath  been  queftioned,  Whether  an  Eftate  conveyed  by  an- 
other in  Tru  ft  for  a  Recufunt,   be  liable  to  be  feized   by  Force  of  the  faid 
Statute  of  29  El.  becaufe  it  exprcfly  avoids  fuch  Conveyances  only  as  are  Lane  loj, 
made  by  the  Rccufant  himfclf  to  his  ouon  Ufe,  &c.     And  perhaps   if  it  fliali  '=6. 
plaiidy  appear,  That  an  Eftate  is  fettled  bona  fide  in  Truft  for  a  Recufant,  seTizCo.i^z. 
by  fome  Friend  of  his,  upon  fome  other  View,  and  not  meerly  with  an  In- 
tent to  evade  the  Statute,  it  may  be  reafonable  to  exempt  fuch  a  Convey- 
ance out  of  the  Meaning  of  it;  however  it  is  clear  from  the  exprefs  Words 
of  3  Jac.  I.  4.  Par.  11.  That  the  King,  upon  his  'wa'-cing  the  Forfeiture  cf 
the  twenty  Pounds  a  Month,   tnay  feize  two  Parts  of  all  the  Hereditaments, 
&c.  which  fall  come  to  any  fuch  Offenders,  or  to  others  to  their  Ufc,  or  in  Lane  39. 
Trufi  for  them :  Alfo  it  is  faid,  that  the  King  may  feize  an  Eftate,  which 
is  granted  to  a  Rccufant  in  Trufl  for  another  ;  and  it  is  certain  that  the  Sta- 
tute has  made  no  exprefs  Provifion  for  the  Ccfiui  que  Trufl. 

As  to  the  fecond  general  Head  of  this  Chapter,  I'iz..  In  what  Manner 
Offenders  of  this  Nature  are  to  be  proceeded  againft  for  the  Forflntures  above 
mentioned,  I  fhall  confider, 

1.  Hovv^  they  are  to  be  proceeded  againfl  for  the  faid  Forfeitures  of 
Money,  and 

2.  In  what  Manner  for  the  faid  Forfeitures  of  Lands  and  Goods. 

As  to  the  Profecution  for  the  fiid  Forfeitures  of  Money,   I  fliall  fliew, 

1.  How  they  arc  to  be  proceeded  againft  for  the  faid  Forfeiture  of 
twelve  Pence  for  the  Abfence  of  every  Sunday,  &c.  and 

2.  In  what  Manner  for  tlie  faid  forfeiture  of  twenty  Pounds  for  tlie 
Abfence  of  every  Month  contained  in  a  Conviftion,  and 

3.  In  what  Manner  for  the  faid  Forfeiture  of  twenty  Pounds  for  the 
Abfence  of  every  Month  after  a  Convidlion. 

St^.  19.  And  firft,  as  to  the  Recovery  of  the  faid  Forfeiture  of  twelve 
Pence  for  the  Abfence  of  every  Sunday,  it  was  enadled  by  i  El.  2.  That  the 
famefould  be  levied  by  the  Church-wardens  of  the  Parifij  where  fuch  Offence 
fi:ould  be  done,  to  the  JJfe  of  the  Poor  of  the  fame  Par  iff,  cf  the  Goods,  Lands, 
mid  Tenements  of  fuch  Offenders,  by  Way  cf  Diftrefs  :  But  this  being  defedive  in 
not  (hewing  by  whom.,  or  in  what  Manner  fuch  Ofrenders  fliould  he  convi(fled, 
or  by  whom  the  V/arrant  for  levying  the  faid  Forfeiture  ftiould  be  granted  ; 
it  was  farther  enadled  by  3  Jac.  i.  4.  Par.  27.  That  it  fi.-'all  be  lawful  for 
any  one  fufrice  cf  the  Peace  of  the  Limit,  Divifon  or  Liberty,  wherein  the 
faid  Party  ffall  dwell,  upon  the  Conffjion  of  the  Party,  or  the  Oath  of  one 
Witnefs,  to  call  the  faid  Party  before  him,  and  if  he  ffall  fiot  make  a  fiifficient 
Excufe,  and  due  Proof  thereof  to  the  Satisfaclion  cf  the  faid  fuf  ice  of  Peace , 
that  it  ffall  be  lawful  for  the  faid  Jufiice  of  Peace  to  make  a  Warrant  to 
the  Church-warden  of  the  faid  Pariff,  where  the  faid  Party  ffall  dwell,  to  levy 
12  Pence  for  every  fuch  JDeJaiilt,  by  Difirefs  and  Sale  of  the  Offender's  Goods, 
rendering  the  Overplus  to  the  faid  O  fender  ;  and  that  in  Default  of  fuch  Di' 
ftrefs,  it  ffall  be  I  awful  for  the  faid  fuflice  cf  Peace  to  commit  every  fuch  Offen- 
der  to  Prifon,  uutil  the  faid  Forfeiture  fi:all  be  paid,  which  ffall  be  employed  to 

the. 
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the   Vfe  of  the  Poor  of  the  PariJ].\  ivhc7-cin  the  Offejider  JJjali  be  rejident  or 
obiding  at  the  'Time  of  the  Offence. 

Se£^t.  20.  As  to  the  fecond  Point,  nnx.  In  what  Manner  the  faid  Offenders 
are  to  be  proceeded  agalnft  for  the  laid  Forfeiture  of  twenty  Pounds  for  the 
Abfence  of  every  Month  contained  in  aConviftion,  I  fhall  confider, 

1.  In  what  Manner  the  lame  may  be  recovered  at  the  Suit  of  the 
King,  and 

2.  In  what  Manner  at  the  Suit  of  an   Informer. 

.And  firft,  as  to  the  Recovery  hereof  at  the  King's  Suit,  I  fliall  confider, 

1 .  In  what  Manner  it  may  be  recovered  at  the  King's  Suit  by  Way  of 
Indidment. 

2.  In  what  Manner  by  Way  of  Adlion  or  Information. 

See  I  Rol.  Se^.  21.     And  firft,  as  to  the  Recovery -hereof  at  the  Suit  of  the  King 

R^P;9+.        by  Way  of  Indictment,  it  was  enaded  by  23  El.  1.  Par.  9.  That  the  Jiijlices 

Cawly  66^,'     ?/  OytT,  Jffize,  Gaol-Delivery,  and  garter  SeJJiotis  of  the  Peace,  might  etiqiiire 

67,  82,  83.     of  and  determine  thefe  Offences,  icithin  one  Tear  and  a  Day  :  But  by  29  EI.  6. 

Par.  2.  //  was  ordained.  That  allfuch  ConviSlions  jloculd  be  in  the  King's  Bench,, 

or  at  the  Affixes,  or  General  Gaol-Delivery,  and  not  elfeivhere  :  However  by 

3  Jac.  I.  4.  Par.  7.  the  Jurifdidtion  of  the  SclTions  is  revived. 

SeSi.  22.    Ahb  it  is  farther  enadled  by  29  El.  6.  Par.  5.  and  3  Jac.  i.  4. 

Precedent       Par.  J.  Thai  Upon  an  Indi&mcnt  at  the  Affizes,  Gaol-Delivery,  or  Ge?ieral  Sef- 

Lut.  203,      j:^^.^  ^y  ^^^  Peace,  Proclamation  Jloall  be  made  that  the  Offender  refider  hi /;f elf  to 

the  Sheriff  brfore  the  next  Affizes,  Gaol-Delivery  or  Seffons ;  and  that  if  he  pall 

net  then  appear  of  Record,  upon  juch  Default  recorded,  the  fame  fmll  be  a  Cofi- 

viSlion  in  Laic,  as  if  a  Trial  by  Verdi  Si  on  the  IndiBment  had  been  recorded. 

Sal.  14;.        And  by  Par.  9.  Every  fuchConviBion pall  be  certifedinto  the  Exchequer,  &;c. 

SeSl.  23.     In   the  Conftruftion  hereof  it  hath  been  refolved.     I.  That 

1  Vent.  355-  fuch  a  Convidion  fliall  not  be  look'd  on  as  a  Judgment;  for  the  Words 
Ra>m  434.    2j.g^  j^  p^ii  i^^  ^  ConviBion  in  Law,  as  if  a  Trial,  &c.  had  been  recorded : 

And  confequently  that  it  cannot  be  reverfed  by  Writ  of  Error,  which  can- 
not he  brought  on  any  Record,  which  is  not  a  Judgment,  and  therefore 
that  the  Party  has   no  other  Remedy  againft  an  infufficient  Convidtion,  but 
VideSal.i4s.  to  remove  it  into  the  Exchequer,  and  qualh  it  there.     Alfo  upon  the  fame 
pi.  5-  Ground  it  has  been  holden.  That  a  Forfeiture  due  to  the  King,  by  Force 

|/.j^°Yfa^-^*  of  fuch  a  Convidtion,  Ihall  not  be  taken  to  be  within  the  Exception  of  a 
Se'a.  42.        general  Pardon,  which  excepts  all  Forfeitures,  &c.  converted  to  a  Debt  by 

Judgment. 
Palm.  40,  41.      SeB.  24.     II.  That  if  the  Proclamation  do  not  purfue  the  Statute,  as  if 
Bridg.  123.     it  appoint  that  the  Body  fliall  be  rendered  at  next  Seffions,  &c.  whereas  by 
Im\\\V'    tl^^  Statute  it  ought  to  order  a  Render  to  the  Sheriff,  and  that  before  the 

next  Seffions,  the  Convidion  is  infufficient. 
Cawley  164        ^^'^-  ^5-     ^^^-  That   an   adlual   perfonal  Appearance  of  the  Defendant 
Poph.  29.    "  at  the  next  Seffions,  &c.  will  no  Way  avail  him,  unlefs  the  fame  be  entered 
KciKv..3o.a.  of  Record. 

SeB.  26.  It  hath  been  holden.  That  a  Man  cannot  be  convidled  by  Force 
Hob.  205.      of  this  Statute  upon  a  Default  on  a  Proclamation,  &c.  in  the  King's  Bench, 
becaufe  this  Court  is  not  mentioned  in  the  Statute :  But  perhaps  this  Opi- 
nion may  juftly  be  queftioned,  becaufe  the  Court  of  King's  Bench  being 
the  fuprerne  Court  of  Affize,  and  Gaol-Delivery,  &c.  in  the  County  where  it 
H.P.  C.  156.  j^jg^  jj  feems  that  a  Statute,  by  giving  any  Power  to  the  Courts  of  Affize  or 

2  Lev.^rg,'' Gaol-Dellvcry,  does  impliedly  give  the  fame  to  the  Court  of  King's  Bench, 
2  Mod.  128,   unlefs  it  have  fome  reftridllve  Words  to  the  contrarv. 
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SeB.  27.  If  the  Defendant  do  appear,  there  is  no  Doubt  but  that  the 
Proceedings  ought  to  be  according  to  tiie  common  Conrfe  of  Law  upon 
other  Indidlments  in  all  Rcfpefts,  except  thofe  whicli  are  within  the  Rc- 
flraint  of  3  'Jac.  i.  4.  Par,  16,  17.  by  which  it  is  ena(5led,  That  710  fuch 
Indicl merit,  nor  ar.y  Pfoclamatio?!,  Outhnvry  or  other  Proceeding  thereupon, 
JJjall  at  any  Time  hereafter  be  avoided,  dij'chargcd  or  reverfed,  by  reafon  cf 
any  Defaidt  in  Form  or  Lack  of  Form,  or  other  Defedl  ivhatfoever,  (other 
than  by  direB  Traverfe  to  the  Point  of  not  coming  to  Church,  &c.^  but  the  Cto.  Ca.  504. 
fame  IndiBment  JImII  ftand  in  Force  and  be  proceeded  upon  ;  any  fuch  Default 
of  Form,  or  other  DefeB  tvhatfoever  Jiotimthfanding,  unlefs  the  Party  fo  in-  Raym.  434. 
diBedJixill  conform,  &c. 

SeB.  28.     However  it  hath  been  refolved, 

I.  That  the  Party  is  only  retrained  from  taking  Advantage  of  Defedls  1 1  Co.  ^9.  b. 
in  the  Record  itfelf,  and  that  he  may  plead  any  collateral  Matter,  as   a  ^5-  »•  J*- 

T-»      1  j<  r  ■  -r-t      o  iRolRepgr. 

Pardon,  ov  Autrejoits  coJiviB,  ccc.  Cro.jac.  480, 

SeB.  29.     II.  That  he  may  even  reverfe  a  Judgment  after  Verdid:  for  482- 
any  fuch  Defed:  in  the  Record  itfelf,  as  tends  to  the  King's  Prejudice,  as  the  Cro.  Ca.  504, 
OmiiTion  of  a  Capiatur,  &c.  And  that  he  may  reverfe  an  Outlawry  for  any  ^°^'" 
common  Defeft,  upon  putting  in  Bail,  and  traverfing  the  Indictment  as  to  Show.  309. 
the  Point  of  not  coming  to  Church,  which  is  very  agreeable  to  the  Pur-  '  ^^b   '"^l 
port  of  the  whole  Claufe,  the  latter  Part  whereof  feems  manifeflly  to  qua- 
lify the  Generality  of  the  former. 

SeB.  30.  Secondly,  As  to  the  Recovery  of  the  faid  Forfeiture  by  way 
of  Adlion  or  Information  at  the  King's  Suit,  it  was  enafted  by  35  £/.  i.  Par, 
10.  That  all  and  every  the  faid  Pains,  Duties,  Forfeitures,  and  PaymentSy 

jhall  and  may  be  recovered  and  levied  to  her  Majejlfs  Ufe,  by  ABion  of  Debt, 
Bill,  Plaint,  Information  or  otherivife,  in  any  of  the  Courts  commonly  called 
the  King's  Bench,  Common  Pleas,  or  Exchequer,  in  fuch  Sort  and  in  all  Re- 

fpeBs,  as  by  the  ordinary  Courfe  of  the  common  Laias  of  this  Realm,  any 
other  Debt  due  by  any  fuch  Perfon  in  tiny  other  Cafe  fmdd  or  tnay  be  recovered 
or  levied,  ivherein  no  EJfoin,  ProteBion  or  Wager  of  Law  jhall  he  admitted 
or  alkived. 

SeB.  31.     It  is  faid.  That  the  principal  End  of  making  this  Claufe,  was  to  1 1  Co  61 .  b. 
enable  the  Queen  to  proceed  againft  the  Husband  for  the  Recufancy  of  his  62-  a. 
Wife,  which  (lie  could  not  do  by  Virtue  of  any  of  the  former  Statutes,  ^^'j^g^g^^ 
by  which  flie  had  no   other  Way  of  proceeding  but  by  Indivflment,  and 
confequently  could  not  charge  the  Husband  for  the  Forfeiture  of  the  Wife, 
becaufe  fhe  could  not  make  him  a  Party  to  the  Suit,  as  (lie  may  by  Force 
of  this   Statute;  However,  it  is  faid,  That  on  a  Conviftion  of  the  Wife  Cro.  Jac.  482. 
upon  an  Indidlment,  the  Lands  and  Leafes,  which  the  Hufband  has  in  her  ^em^^on't^^' 
Right,  may  be  feized  by  the  Exchequer-Procefs. 

SeB.  32,  As  to  the  fecond  Particular,  viz.  In  what  Manner  an  Informer 
may  proceed  for  the  Forfeitures  aforefaid,  it  is  enafted  by  23  £/.  i.  Par,  11. 
That  all  Forfeitures  of  any  Sums  of  Money  limited  by  that  AB,  JImH  be  di- 
vided into  three  equal  Parts,  whereof  one  Third  Jhall  be  to  the  ^leen,  to 
her  own  Ufe,  07ie  other  Third  to  the  ^een,  for  the  Relief  of  the  Poor  in  //6f  2  Leon.  167. 
Pai'ip  where  the  Offence  fall  be  committed,  to  be  delivered  by  the  Warrant  of^  ^9  E''^^-  6. 
the  principal  Officers  in  the  Receipt  of  the  Exchequer,  ivithout  furtloer  Wa?-rant   ^^'  ^' 

from  her  Mafefty  ;  and  the  other  Third  to  fuch  Perfon  as  will  fue  for  the  fame, 
in  any  Couf-t  of  Record,  by  ABion  of  Debt,  Bill,  Plaint,  or  Information,  in 
which  Suit  no  Effoin,  &c.  fall  be  allowed :  And  that  every  Petfon  which  fall 

forfeit  a?iy  Sums  of  Money  by  Virtue  of  that  AB,  and  Jl:  all  not  be  able,  or  fall 

fail  to  pay  the  fame  within  three  Months  after  Judgment  thereof  given,  fall  be 

F  com- 
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comf/iiftx'd  to  Tj-i'fj?!,  there  to  remain  until  he  have  paid  the  fame  Sans,  cr  con- 
form  hinfdfto  go  to  Church,  and  there  do  as  is  aforefaid. 

SeB.  33.     It  has  been  objedled,   that  this  Claule  lliall  not  extend  to  the 

faid  Forfeiture  of  twenty  Pounds  a  Month  for  not  coniing  to  Church,  be- 

caufe  the  fame  is  by  the  former  Part  of  this  Statute  given  exprefly  to  the 

Queen,  whereas  the  Forfeitures  for  faying   or  hearing  Mafs,  and  keeping 

II  Co.  58.  a.  an  unlicenfed  School-mafter,  are  inflidled  by  the  fame  Statute  indefinitely, 

iRol  Ktl.ig.  and  not  expreOy  given  to  any  one ;  from  which  it  is  argued,    That  this 

latter  Claufe  of  Diftribution  ought  only  to  be  applied  to  the  faid  indefinite 

Claufes,  and  not   to  take  from  the  Queen  any  Part  of  that,  which  was 

exprefly  given  her  before ;  yet  it  has  been  anfwered  and  refolved.  That  it 

fhall  equally  extend  to  all;  for  the  Limitation  of  the  Forfeiture  to  the  Queen 

11  Co.  58.0.  jg  j-[^£^e  Surplus,  and  no  more  than  the  Law  would  have  implied,  G?  ex- 

prefjio  eorum,  qiice  tacite  infunt,  nihil  operatur. 

And.  139,        ^;,^_   2^_     Alfo  it  has  been  refolved.    That  an  Informer  may  fue,  not 

_  "^  (-;,,_  26.  o"ty  f°''  the  third  Part  which  belongs  to  hiin,  but  for  the  whole  Penalty 

Sea,  76.'       in  the  Behalf  of  himfelf  and  the  King,  and  tliat  the  Judgment  fhall  be 

that  they  fhall  recover,  &c. 

Se5f.  35.     Alfo    it   has   been   adjudged,    that   neither  the  above  men- 
tioned Claufe   of  29    EL   6.    which   orders,  -  That  all  Conviftions    upon 
Supra  Seft.      23   EL  (hall  bc  certified  into  the  Exchequer,  and  alfo  that  the  Offender 
'^"  fliall  pay  to  the  Queen  twenty  Pounds  for  every  Month  contained  in  the 

Supra  Sea.  Indiftment,  &c.  nor  the  faid  Claufe  in  the  35  EL  i.  by  which  it  is 
2 3"  enadled,    That  all  the  faid  Pains,   &c.  fliall  be  recovered  to  the  Queen's 

Ufe,  do  take  away  the  Suit  of  the  Informer,  againfl  one  not  proceeded 
againfl  by  the  King,  or  the  third  Part  of  the  Penalty  given  him  by  23 
iS  Re'^^'  -E^^^'  For  the  plain  Purport  of  both  thefe  Afts  is  to  further  the  Punifla- 
92,93.  ment  of  Recufants,  and  therefore,  inafmuch  as  they  are  in  the  Affirmative, 
and  confiflent  with  23  El.  they  fhall  not  be  conflrued  to  abrogate  any 
Part  of  it. 

Se£f.  26,  Moreover  it  is  manifefl,  that  29  EL  6.  extends  only  to  the 
King's  Suit  by  Indiftment,  for  the  Word  Indidiment  is  mentioned  almoft 
in  every  Claufe. 

Se^.  37.     And  it  alfo  follows  from  hence.  That  the  fecond  Paragraph 
Hob.  zo;.      of  the  faid  Statute   of  29  EL  which  enafts.     That  Convidions  for   this 
Con.  1 1  Co.    Offence  fhuU  be  only  at  Aflizes,  Gaol-Delivery,  or  the  King's  Bench,  re- 
''^'  flrains  only  Convidlions  upon  Indictments,  and  confequently  does  not  any 

Way  impeach  the  Jurifdiftion  of  the  Common  Pleas  or  Exchequer,  as  to 
Informations,   &c. 
11  Co.  59.  b.      SeB.  38.     It  feems  the  better  Opinion  (upon  comp.iring  all  the  Books 
^5-  =*•  together,  which  differ  much  from  one  another  both  in  flating  the  Cafes, 

2"  Sea.  63.  and  giving  the  Reafons  of  the  Judgments  relating  to  this  Matter,)  that  a 
Lutw  208.  Conviclion  at  the  King's  Suit,  whether  flriftly  regular  or  erroneous,  ;nay  be 
1R0l.Rep.93.  pigaded  to  a  Suit  by  an  Informer,  becaufe,  while  it  flands  in  Force,  it  makes 
482  "^  '  the  Party  liable  to  the  Forfeiture  of  twenty  Pounds  a  Month,  and  no  one 
Noy  117.  ought  to  be  puniflied  twice  for  the  fame  Offence  :  But  it  hath  been  refolved. 
Palm  ^%Q  40  that  an  erroneous,  and  ftrongly  holden  that  a  regular,  Convidion  by  PrO' 
41.  '  '  clamation  cannot  be  pleaded  to  a  new  Suit  by  the  King,  becaufe  fuch  a 
2R0l.Re.108.  Convidlion  is  of  no  greater  Effeft  than  a  Convidlion  by  Verdidl,  and  con- 
Bndg.  122,    ^^q^jgj^^jy  ^j^g  j^jpg  j^ay  ^^ye  it  aj.|(j  begin  anew. 

Cro.  Jac.481,      SeB.  39.  But  it  feems  very  doubtful,  whether  the  Convi(5lion  of  a  Feme 

^^'^:  Covert  upon  an  Indiftment  can  be  pleaded  to  an  Information  againfl  her 

iz'ifi;^.  '    and  her  Husband,  becaufe  the  Husband  is  not  liable  to  pay  the  Forfeiture 

aR'i.Re.ioS.  recovered  upon  an  Indiftment. 

^"^^'^P"'  2  Se£!. 

cap.  I. Sea  1,3. 
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Se5l.  40.  It  leems  that  the  ordinary  Method  of  recovering  the  fiiid  For- 
feiture of  twenty  Pounds  for  every  Month  contained  in  a  Convidion,  eitlier 
at  the  Suit  of  the  King,  or  of  an  Informer,  may  furiicicntly  appear  froni 
what  has  been  already  faid;  but  there  is  an  extraordinary  Remedy  pro- 
vided by  the  fame  Statute  of  29  El.  6.  to  enforce  the  Party  to  tai:e  Care 
of  the  Payment  of  the  Forfeiture  of  the  twenty  Pounds  for  every  Month 
contained  in  an  Indidment,  whereon  he  fliall  be  convifted,  by  makino-  his 
Lands  and  Goods  liable  to  be  feized  by  the  King  for  tlie  Non-payinci-st 
thereof  into  the  Exchequer,  upon  fuch  of  the  Terrns  of  Eajler  or  Michael- 
mas, asfliall  be  next  after  his  Convidtion;  but  this  extends  not  to  a  Con- 
vidlion  by  Way  of  Adtion,  or  Information,  as  more  fully  appears  from 
the  two  next  Seftions, 

SeB.  41.  As  to  the  third  Point,  viz.  In  what  Manner  the  Forfeiture 
of  twenty  Pounds  for  the  Abfence  of  every  Month  after  a  Convidlion  is  to 
be  recovered,  it  feems  needlefs  to  enquire  how  far  it  may  be  recovered  by 
an  Adlion  or  Information  for  it  at  the  King's  Suit,  inafmuch  as  the  f.id 
Statutes  of  29  El.  6.  6f  3  Jac.  i.  have  made  a  moft  effedlual  Provifion  for 
the  Payment  of  it,  by  exprefly  enabling,  That  every  fuch  Offender,  being 
once  cofiviBed,  pall  for  every  Month  after  fuch  CotrviSlion,  without  any  other 
IndiSl^nent  or  ConviElion,  pay  i?ito  the  Exchequer  twice  in  the  Tear,  viz.  in 
every  Eafter  and  Michaelmas  Te?-m,  as  much  as  (l:all  then  r-emain  unpaid, 
after  the  Rate  of  twenty  Pounds  for  every  Month  after  a  ConviBion,  and 
that  for  a  Default  herein  the  Kiiig  may  feize  all  the  Goods,  and  two  Parts 
of  the  Hereditaments  of  fuch  an  Offender,  &c. 

Scci.  42.     But  it  feemeth  that  thefe  Claufes  extend  not  to  any  Convic-  Cawiey  102, 
tion  upon  an  Information,  or  Adtion,  &c.  but  only  to  a  Convidtion  upon  an  '°3-  _ 
Indidlment,  for  there  is  no  other  Suit  referred  to  befides  that  of  Indidtment; 
alfo  it  is  faid,  that  the  faid  Claufes  extend  to  no  Convidlions  by  Verdidt 
or  otherwife,  unlefs  Judgment  be  given  thereon  ;  becaufe,  till  then  nothino-  Vide  fupra, 
is  forfeited.     And  from  the  fame  Ground  it  feems  to  follow,  That  they  ''^'^'  ^' 
would  not  have  extended  to  a  Convidlion  by  Default  upon  Proclamation, 
if  there  had  been  no  other  Words  in  the  Statute  to  this  Purpofe,  than  thofe 
by  which  it  is  enadled.  That  fuch  a  Default  recorded  floall  be  as  fufficient  '^'"^^  '"fra, 
a  ConviBion   in  Law  of  the  faid  OffeJice,  whereof  the  Party  ftandeth  in-  ^^^'  '^^' 
didled,    as  if  upon  the  fame  IndtSlment  a  Trial  by  VerdiB  thereupon  had 
proceeded  and  been  recorded,  which  Words  of  themfelves  can  by  no  Means 
make  fuch  a  Convidtion  amount  to  a  Judgment  after  Verdi:},    without 
which  there  can  be  no  Forfeiture  upon  any  other  Convidlion ;  and  therefore 
it  feemeth  that  the  Forfeiture  caufed  by  fuch  a  Convidlion   muft  depend  see  29  El.  6. 
upon  the  other  Claufes  of  the  f  lid  Statutes,  and  the  conftant  Tenor  of  our  P^r  6. 
Law  Books,  which  feem  to  fuppofe  that  a  Perfon  fo  convidted   fliall  be  \l^'^  'g '"' 
liable  to  the  faid  Forfeitures,  as  much  as  one,  againft  whom  a  Judgment  is  Cawiey  10^3, 
exprefly  given,  104. 

SeSl.  43.  As  to  the  fecond  general  Branch  of  this  Head,  viz.  In  what 
Manner  Offenders  of  this  Nature  are  to  be  profecuted  for  the  Forfeiture  of 
Lands  or  Goods,  it  appeareth  from  the  13th,  14th,  15th,  17th,  i8th,  40th 
and  41ft  Sedlions  of  this  Chapter,  that  the  King  hath  his  Eledlion  either  to 
feize  all  the  Goods  and  two  Parts  of  the  Hereditaments  and  Leafes  of  the 
Offender,  upon  his  making  Default  in  the  Payment  of  twenty  Pounds,  both 
for  every  Month  contained  in  an  Indidlment,  whereon  he  fliall  be  convidted, 
and  alfo  for  every  Month  fubfequent,  or  elfe  to  refufe  the  faid  Penaltv  of 
twenty  Pounds  a  Month,  and  thereupon  to  feize  two  Parts  of  the  Heredi- 
taments and  Leafes  of  the  Offender. 

SeSi, 
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SicB.  44.  It  alfo  appeareth  from  what  hath  been  faid  in  the  forty-fe- 
cond  Seftion  of  this  Chapter,  that  the  King  hath  this  Advanatge  of  feizing 
the  Lands  and  Goods  of  the  Offender  upon  no  other  Convidlion,  but  fuch 
as  followeth  an  Indiclment,  nor  even  upon  fuch  a  Convi<5tion  without  a 
Judgment,  unlefs  it  be  caufed  by  a  Default  upon  a  Proclamation ;  there- 
fore I  fhall  add  no  more  to  this  Ilead,  except  thefe  two  following  Obfer- 
vations : 

SeB.  45.  I.  That  the  King  cannot  feize  the  Lands,  till  it  appears  by 
the  Return  of  an  Inquifition  to  that  Purpofe  to  be  awarded,  of  what  Lands, 
G?r.  the  Offender  was  feized,  becaufe  the  King's  Title  to  Lands  ought  al- 
ways to  appear  of  Record. 

Se£l.  46.  n.  That  the  King,  according  to  the  better  Opinion,  may  feize 
the  Goods,  but  not  grant  them  over,  without  fuch  an  Inquifition. 

Sc5i.  47.  As  to  the  third  general  Head  of  this  Chapter,  •viz.  What  Dif- 
abllities,  and  other  Inconveniences,  Offenders  of  this  Kind  are  liable  unto, 
it  is  enaded  by  3  'Jac.  i.  5.  Par.  8.  That  710  Recufant  convict  fiall  praSlice 
either  the  Common  or  Civil  Law,  or  Phyfick,  or  nfe  the  Trade  of  an  Apo- 
thecary, or  be  judge  or  Minijler  of  any  Court,  or  bear  any  Office  in  Camp, 
Troop,  or  Company  of  Soldiers,  or  in  any  Ship,  or  Fortrefs,  but  fliall  be  utterly 
difabledfor  the  fame,  arid  forfeit  for  every  fuch  Offence  one  hundred  Pounds. 

SeSl.  48.  Alfo  it  is  farther  enaded  by  the  faid  Statute  of3y^f.  1.5. 
Par.  22.  That  fuch  Recifants,  as  ffoall  be  coftviSled  at  the  Time  of  the 
Death  of  a?jy  T eft  at  or,  or  at  the  Time  of  the  Granting  of  afiy  Adminiftration, 
fmll  be  di fabled  to  be  Executors  or  Adtniniftrators ;  and  that  no  fuch  Per- 
fonsffjall  be  Guardians  to  any  Child,  &c. 

Se5l.  49.  And  it  is  enafted  by  21  El.  i.  That  every  Perfon  forbearing 
the  Church  ticelve  Mo7iths,  ffall  on  Certificate  thereof  into  the  King's  Be?ich 
by  the  Ordinary,  a  Juftice  of  Affze  and  Gaol-Delivery,  cr  a  Juftice  of  Peace 
of  the  County  where  fuch  Offender  flmll  dwell  or  be,  be  bound  with  two  fuf- 
ficient  Sureties  in  the  Sum  of  two  hundred  Pounds  at  the  leaf  to  the  Good  Be- 
haviour, andfo  continue  bound  imtil  fuch  Offender  ffmll  cofiform  himfelf  &c. 

Se£i.  50.  As  to  the  fourth  general  Head  of  this  Chapter,  viz.  By  what 
Means  Offenders  of  this  Nature  may  be  difcharged  from  the  faid  Forfei- 
tures, &c.  itisenadted  by  23  El.  i.  Par.  10.  That  every  P a f on  guilty  of  the 
abovc-?ne?itioJied  Off'ences,  who  ff.'all,  before  he  be  thereof  indited,  or  at  his 
Ai-raignment  or  Tial  before  Judgment,  fubmit  and  conform  himfelf  before 
the  Bijhop  of  the  Diocefe  where  he  ffMll  be  refident,  or  before  the  Juftices 
where  he  ff:>all  be  indiSied,  arraigned,  or  tried,  {havi?ig  not  before  made  like 
Submijion  at  any  his  Trial,  being  indiSled  for  his  fit  ft  like  Offence^  ffmll 
upon  his  Recognition  of  fuch  Submiffon  in  open  Affizes,  or  Seffions  of  the  Coun- 
ty where  fuch  Perfon  ffoall  be  refident,  be  difcharged  of  all  atid  every  the  faid 
Offences  agaitifi  the  faid  Statute,  Sec. 

ScB.  5 1 .  Alfo  it  is  enaded  by  29  El.  6.  Par.  6.  That  whenfoever  any  fuch 
Offender  ff:all  make  Submiffion,  and  becotne  conformable,  according  to  the  Form 
limited  by  the  above  mentioned  Statute  of  2T,  El.  1.  or  ffoall  fortwte  to  die, 
that  then  no  Forfeiture  cftwe?7ty  Pounds  for  any  Month,  or  Seizure  of  the  Lands 
of  the  fame  Offhider,  from  and  after  fuch  Submiffion  and  Conformity,  or 
Death,  and  full  SatisfaBion  of  all  the  Arrearages  of  twenty  Pounds  Month- 
ly, before  fuch  Seizure  due  or  payable,  ff:all  enfue,  or  be  continued  agaitifi 
fuch  Offhider,  fo  long  as  the  fame  Perjon  ff^ll  continue  in  coming  to  Divine 
Service,  according  to  the  Intent  of  the  faid  Statute. 

Seoi.  52.  But  this  Statute  being  thought  not  to  give  fufficient  En- 
couragement to  fuch  Perfons  to  conform  to  the  Church,  becaufe,  by  the 
mofl   favourable   Conflrudion  that  could  be  made,  it.ftill  obliged  them 


Chap.  10.        Of  Offe77ces  in  not  coming  to  Church.  -2« 

to  pay  fuch  Debts  as   were  due  to  tlie  King  by  Force  of  a  Judgment,   it  iRol.R^  $^., 
was  enafted  by  i  Jac.  1.4.  Par.  2.  That  a  Recti faut,  ccnforming  himfaf  ac- 
cording to  the  Meaning  of  the  above  mentioned  Statutes^  h,c.JI:>all,  during  fuch 
Conformity^  be  dif charged  of  all  Pe7iatties,  ijuhicb  he  might  ot her  wife  fujlain  by 
rcafon  of  his  Reciifancy. 

SeSl.  55.     And  it  hath  been  refolved,  that  fuch  Conformity  may,  by  Force  Raym.  jgr', 
of  this  Statute,  be   pleaded,   as  well  to  the  Suit  of  an  Informer  as  to  that  of  4^5- 
the  King;   and  that  after  Judgment  it  will  be  a  good  Ground  for  an  Audita  \  Mod  \Jl. 
^erela  againft  an  Informer  j  and  ahb  may  be  pleaded  againil  the  King  iRol.Rcpgj. 
before  Execution  awarded.  ^    "   ■  2^"^'" 

SeB.  54.     However,  there  leems  to  be  no  Remedy  for  fuch  a  Perfon  to  savii.  130. 
get  a  Reftiturion  of  fuch  of  the  Profits  of  his  Lands,  as  have  been  adually 
taken  by  the  King. 

ScSl.  ^^,     Itfeemed  very  doubtful,  before  i  yac.  1.  4,  how  far  the  Lands  Lane 92,  93', 
of  an  Heir  were  chargeable  with  the  Forfeitures  incurred  by  his  Anceftor  in  Cawieyio*. 
refpedl  of  his  Recufancy  ;  but  this  feems  to  be  for  the  mofl:  part  cleared  by  no. 
the   3d,  4th  and    s^h  Paragraphs   of  that  Statute,  by  which  it  is  enafted, 
^hat  the  Heir,  if  he  be  no  Recujant,  or  were  fuch,  and  conform,  fall  be 
freed  from  all  Penalties  happening  upon  him  by  rcafon  cf  his  Ancejlor's  Recu- 
fancy, iinlefs  the  tivo  Parts  of  the  Lands  were  feized  by  the  King  in  the  An- 
cejior's  Life,  in  which  Cafe  theyjljall  contimte  in  the  King's  Ha?ids  till  the 
ivhole  Debt  jhall  he  levied.     But  it   is  farther  enaEled,  thai  the  King  JImU 
not  extend  the  other  third  Part  of  the  Lands  for  thefdid  Penalty. 

SeB.  56.     It   feems  by  the   manifeft  Purport  of  this   Statute,   that  tlie 
Heir  of  a  Recufant,   being  alfo  a  Recufant  himfelf,   has   no   Remedy,  but 
by  conforming,  to  free  his  Fee-Simple  Lands  from  any  of  the  Forfeitures 
incurred  by  the  Conviftion  of  his  Anceftor,  whether  the  Lands  were  feized 
in  the  Ancellor's  Life  or  not:  Plowever,  it  is  faid,  that  the  Land  in  Fee- Moore  523. 
Tail,   which  he   claims   from  fuch  Anceftor,   rs  no  Way   chargeable  after  '  Rol.Rep.9^': 
the    Death    of   the    Anceftor,    with    any  Forfeitures    upon   a    Conviftion  clwley  100  * 
by  Proclamation,  (which  has  no   greater  Effedl   than   a  Verdift   recorded)  110,150. 
but  only  with  fuch,  as  are  due  upon  a  Judgment ;  which,  as   it   is   agreed, '5'' 'S^- 
charge  an  Heir  in  Tail  by  Fores  of  33  H.  8.  39.  Par.  29.  which  makes  an 
Heir  chargeable  v/itli  the  Debts  of  his  Anceftor  by  Judgment,  Recognizance, 
Obligation,  or  other  Specialty  5  but  perhaps  the  Authority  of  thofe  Opinions 
may  juftly   be  queftioned  :  Fdr  tho'  a  Convitlion  by  Proclamation  amount 
not  to  a  Judgment,  yet  furely  it  cannot  be  inferior  to  an  Obligation  :  And 
therefore  perhaps  the  Books  cited  in  the  Margin  are  mifrepo'rted  in  this  Par-  vide  SupA 
ticular,  and  the  more  proper  Diftindlion  may  be  this:  That  an  Heir  in  Tail  Seft,  3^. 
is  chargeable  only  with  the  Forfeitures  for  thofe  Montlis^   which  are  con- 
tained in  the  Indidment  itfelf,  on  which  a  Judgment  is  afterwards  given, 
or  a  Convidion  by  Proclamation  recorded,  and  not  for  the  Months  lubfe- 
quent  to  fuch  Convidion,  or  Proclamation,  inafmuch  as  the  firft  feem  to 
be   Debts  appearing  of  Record,  the  latter  not ;  and   the  fame  Diftindion 
feems  applicable  to  fuch  Lands  in  Tail  of  an  Heir  who  conforms,  as  were 
feized  in  the  Anccftor's  Life ;   but  it   is  clear,  that   fuch  only  of  his  Lands 
ns  were  fo  feized  are   in  any  Cafe  liable,  whether  he  claim  them  in  Fee- 
Simple  or  Tail-. 
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CHAP.     XL 

Of  the  Offences   of  fuffermg  others   to  be  ahfent  fro?n  Church. 

HAVING  (hewn  how  far  all  Perfons  in  general  are  punifliable  for  their 
own  Abfence  from  the  Church,  I  am  now  to  fliew  how  far  they 
may  be  puniflied  for  the  Abfence  of  others  ;  as  to  which  it  is  enafted  by 
3  Jac.  I.  4.  Par.  32,  33,  34.  That  uiujotver fiall  retain  or  keep  in  his  Ser- 
•vice.  Fee,  or  Livery,  or  j}:all  willingly  maintain,  retain,  relieve,  keep,  or 
harbour,  in  his  Hotife,  a)iy  Servant,  Sojourner,  or  Stranger,  (except  a  Father, 
cr  Mother  ivantjng,  ivithout  Fraud  or  Covin,  other  Habitation,  or  fvfficient 
Mainte?iance,  ajid  alfo  except  a  Ward,  or  Pet'fon  committed  to  the  Cujlody  of 
another  by  Authority)  who  JJmH  not  go  to  fome  Church  or  Chapel,  or  ufual 
Place  of  Common  Prayer,  to  hear  Divine  Service,  but  Jhall  forbear  the  fame 
for  the  Space  of  one  Month,  Sec,  'f mil  for  every  Month,  that  he  Jl:all  kecpfucb 
Servant,  ^z.  forfeit  ten  Pounds. 


CHAP.     XII. 

Of  Popife  Recufancy. 

AN  D  now  we  are   come  to  Offences  againfl  the  Eftabliflied  Church, 
more  immediately  relating  to   thofe  of  the  Popifh  Religion,  for  the 
better  underflanding  whereof  I  fhall  confider  : 

1 .  The  above  mentioned  Offence  of  not  coming  to  Church,  fo  far  as 
it  particularly  concerns  thofe  of  this  Perfuafion. 

2.  The  Offence  of  faying  or  hearing  Mafs,  or  other  Popifli  Service. 

3 .  The  Offence  of  not  making  a  Declaration  againft  Popery. 

4.  The  Offence  of  promoting  or  encouraging  the  Popifli  Religion. 

And  firfl  as  to  the  faid  Offence  of  not  coming  to  Church,  fo  far  as  it 
particularly  concerns  thofe  of  the  Popifli  Religion,  who  in  refped  hereof  are 
commonly  called  Popilh  Recufants,  I  fhall  confider ; 

1.  How  far  fuch  Recufants  are  punifhable  in  their  own  Perfons. 

2.  How  far  they  make  others  liable  to  be  puniflied. 

As  to  the  firfl  of  thefe  Points,  viz.  How  far  fuch  Recufants  are  pu* 
nifhable  in  their  own  Perfons,  it  is  to  be  obferved,  that  they  a:re  not 
only  liable  to  all  the  Forfeitures  and  Difabilities,  and  other  Inconveni- 
ences mentioned  in  Chap.  10.  but  alfo  to  many  particular  Difabilities,  Re- 
ftraints  and  Forfeitures,  and  other  Inconveniences  to  which  no  others  are 
liable. 

And  firft  they  are  put  under  the  following  Difabilities, 

I.  That  of  hinging  an  Adion. 

2.  That 
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2.  T]iat  of  prefentlng  to  a  Church. 

3.  That  of  bearing  any  public  Office,  or  Charge. 

4.  That  of  claiming  any  Part  of  a  Hufband's  perfonal  Eftate. 

5.  That  of  claiming  an  Ellate  by  Courtefy,  or  by  Way  of  Dower,  after 
a  Marriage  againft  Law. 

Secondly  they  are  put  under  the  following  Reflraints, 

1 .  From  going  above  five  Miles  from  Home. 

2.  From  coming  to  Court, 

3.  From  keeping  Arms. 

4.  From  coming  within  ten  Miles  of  ioWw/. 
Thirdly,  They  are  liable  to  the  following  Forfeitures-, 

1.  That  of  two  Farts  of  a  Jointure  or  Dower, 

2.  That  of  twenty  Pounds  for  not  receiving  tlie  Sacrament  yearly  after 
Conformity. 

3.  That  of  one  Hundred  Pounds  for  an  unlawful  Marriage. 

4.  That  of  one  hundred  Pounds  for  an  Omiffion  of  lawfial  Baptifm, 

5.  That  of  twenty  Pounds  for  an  unlawful  Burial. 
Laftly,  They  are  fubje<ft  to  the  following  Inconveniences, 

1.  That  their  Houfes  may  be  fearched  for  Rcliques,  whether  they  ht 
Men  or  Women. 

2.  If  they  be  Women  and  married,  that  they  may  be  committed,  &c. 

SeSf:  I.  As  to  the  firil  of  the  faid  Difabilities,  viz.  That  of  bringing  art 
Adtion,  it  is  enafted  by  3  Jac.  i,  5.  Par.  ri,  12.  TJMt  every  Popijh  Rtxic- 
Jhnt  ccnviB  Jliall  Jiand  to  all  Intents  and  Purpofes  difabled,  as  a  P erf m  law- 
fully excommunicated^  and  as  if  fuch  Perfon  had  been  fo  denounced  and  excom- 
municafed  according  to  the  Laivs  of  this  Realm  until  he  or  fie  fiall  conform^ 
&c.  And  that  every  Perfon^  fued  by  fuch  Perfon  fo  difabled,  may  plead  the 
fa?ne  in  difabling  cf  ft/ch  Plaintiff,  as  if  he  or  fjc  ivere  excommunicated  by 
Sentence  in  the  Ecclfaflical  Court.  Except  the  ASlion  of  fuch  Recifant  do 
corner)!  fome  Hcreditatnent  or  Leaf,  'which  is  not  to  bef'ized  i?ito  the  King'i 
Hands  by  Force  of  fome  Latv  concernitig  Recufincy. 

In  the  Expofition  hereof  it  hath  been  refolved, 

SeB.  2.     I.  That  the  Plea  of  fuch  a  Convidlion,  like  all  other  Pleas  in  Noy  8^; 
Dilability,  ought  to  be  pleaded  before  Imparlance,  and  alfo  to  conculde  with  ^^^'^'^  ^l^» 
a  Demand  if  the  Plaintiff  fliall  be  anfwered.  [/g^j_  ,8_ 

Se6t.  3.     II.  That  fuch  Plea  ought  alfo  to  fhew  before  what  Juflices  the  N^y  gg. 
Conviction  was,  that  the  Court  may  know  where  to  fend  for  a  Certificate  Latch  176. 
thereof,  if  it  he  denied  ;  and  alfo  that  the  Record  itfelf,  or  at  1-afi:  a  Certificate  3  Lev.  m^, 
thereof,  ought  to  be  iinmediately  produced,  according  to  the  general  Rule  334- 
of  the  Law,  as  to  all  dilatory  Pleas  grounded  upon  Records. 

SeSl.  4.     III.  That  if  after  fuch  a  Plea  it  be  certified  that  the  Plaintifi:* 
hath  conformed,  and  thereupon  the  Defendant  be  ordered  to  plead  in  chief,  pjgjj  ,-5^ 
and  then   the  Plaintiff  relapfe  and  be  conviiS  again,  the  Defendant  cannot 
plead  the  fume  in  Difability  a  fecond  Time. 

S>e5l.  5.     IV.  That  it  muff  appear  either  from  the  Conviftion  itfelf>  or 
by  proper  Averments,  that  the  Plaintiff  is  convicffed  of  Popifli  Recuflincyj 
becaufe   no   Recufants,  except  Popiih   ones,  are   within   the  faid  Claufe ;  3  Lev.  333, 
however   that  this    is  fufiiciently  fet  forth,  by  alledging  that  the  Plaintiff  3  34}  "' '2- 
being  Papalis  Recufance,  was  indi<lled  and  convifted  fccundiim  formam  Sta-  *  z  B"'-  '5;» 

Seel.  6.  And  fome  have  gone  {o  far  as  to  hold.  That  all  Popilli  Recu-  ieems  ad- 
fmts  convidl  may  be  taken  up  by  the  Writ  *  T>e  Excommunicato  capiendo,  '"".^^'''  ?"'^ 
■and  that  they   arc   not   to   be  admitted   as  competent  Wittneffcs  in    any  foi"^25g_°'' '' 
I  Caufej  Vol.  3.  f.  42 J, 
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Caufe  ;  but  this  feeins  to  be  a  Conftrudtion  over  fevere  :  For  inafmuch  as 
Cawley2i6.  this,  Hke  all  Other  Pena!  Statutes,  ought  to  be  conflrued  flridly,  and  the 
Words  thereof  are  no  more  than,  That  fuch  Pcrfons  fhall  ftand  difabled, 
&c.  as  Perfons  lawfully  excommunicate,  (Sc.  and  the  Purport  thereof  may 
be  fully  fatisfied  by  the  Difability  to  bring  any  Adlion,  it  feems  to  be  too 
rigorous  to  carry  them  farther. 

SeB.  y.  As  to  the  fecond  of  the  fa'id  Difabilities,  'viz.  That  of  prefenting 
to  a  Church,  the  fame  being  at  this  Day  extended  by  !2  Ami.  2.  to  all 
Perfons  making  Profeffion  of  the  Popifh  Religion,  I  fl^.all  refer  the  Reader, 
lur  the  Matters  relating  to  this  Head,  to  Chap.  15,  wherein  is  fliewn  how 
penal  it  is,  barely  to  profefs  the  f\id  Religion  ;  and  I  fhall  only  take  Notice 
in  this  Place,  that  by  i  Gid.  &  Mar.  26.  Par.  4.  If  the  Triijlee,  Mortgagee, 
or  Grantee  of  any  of  any  Avoidance,  njchereof  the  Trujl  JJ?all  he  for  any  PopiJIi 
Recufant  conviB^  Jh all  pre f nit  ivithout  giving  Notice  in  Writing  of  the  Avoid- 
ance, to  the  Univ''rfty,  Sec.  mthin  three  Months  after  the  Avoidance,  he  for- 
feits five  hundred  Pounds. 

ScB.^.  As  to  the  third  of  the  faid  Difabilities,  viz.  That  of  bearing  any 
public  Office  or  Charge,  it  is  enaded  by  3  fac.  1.5.  Par.  9.  T^hat  no  Popijlj 
Recufant  conviB  JJmH  exercifc  any  publick  Office  or  Charge  in  the  Common- 
•wealth,  but  Jhall  be  utterly  difabled  to  extrcife  the  Janie,  by  himfelf  or  his 
Deputy. 

Si'B.  9.  It  is  obfervable,  that  this  Ciaufe  is  more  ftrongly  penned  than 
that,  v/hich  immediately  precedes  it,  relating  to  all  Recufants  in  general,  as  to 
the  following  Particulars : 

1,  That  this  extends  to  all  public  Ofilces  and  Charges  in  general,  whereas 
the  fonner  extends  only  to  thofe  which  are  particularly  enumerated. 

2.  That  this  exprefly  diiables  a  Popiib  Recufant  to  exercife  fuch  an 
Office  by  himfelf  or  his  Deputy,  but  the  other  fays  nothing  at  all  of  the 
Exercife  of  an  Office  by  a  Deputy. 

ScSf:  10.  As  to  the  Fourth  of  the  faid  Difabilities,  viz.  That  of  claim- 
ing any  Part  of  a  Hufband's  perfonal  Eftate,  it  is  ena6bed  by  3  fac.  i.  5. 
Par.  I  o.  "That  every  Woman,  being  a  Popifij  Recufant  conviB  (her  Hiifiand  not 

fianding  conviSled  oj  Popifij  Recufancy)  ivhich  Jhall  not  confiorm  herfelf  and 
remain  conform' d,  but  fiail  ftrbear  to  repair  tofome  Church  or  ufual  Place  of 
Common  Prayer,  and  there  hear  Divine  Service  and  Sermon,  if  any  then  be, 
and  receive  the  Sacrament  of  the  Lord's  Supper,  according  to  the  Laws  of 
this  Realm,  by  the  Space  of  one  whole  I'ear  next  before  the  Death  of  her  faid 
Plufiand,  fi:all  net  only  be  difabled  to  be  Executrix  or  Adminiftratix  cf  her 

faid  Hufand,  but  alfo  to  have  or  demand  any  Part  of  her  faid  Hufimnd' s  Goods 
or  Chattels,  by  any  Law,  Cuflom  or  Ufage  whatfocver ;  and  by  3  Jac.  1.5.  Par. 
1 3 .  Every  Woman  is  put  imder  the  like  Difability,  being  a  Popifh  Recufant, 
whofiMll  be  nmrried  otherwife  than  according  to  the  Church  ofi  En^hnd. 

SeSl.  I  iv  As  to  the  fifth  of  the  faid  Difabilities,  viz.  That  of  claiming 
an  Eftate  by  the  Courtefy,  or  by  Way  of  Dower,  &c.  it  is  enadled  by  3  Jac. 
1.5.  Par.  13.  That  every  Mannvho,  being  a  Popifio  Recifant  convidl,  fioall 
he  married  otherwife  than  in  fome  open  Church  or  Chapel,  and  otherwife  than 
according  to  the  Orders  of  the  Church  o/"  England,  by  a  Minifier  lawfully  au- 
thorized, fi:all  be  difabled  to  have  any  Efiate,  as  Tenant  by  the  Courtefy ;  and 
that  every  Woman-,  being  a  Popijh  Recufant  conviB,  whofioall  be  married  in 
other  Form  than  as  aforefaid,  fimll  be  difabled  to  claim  her  Dower  or  Join- 
ture,  or  Widow's  Efiate,  &c. 

ScB.  12.  As  to  the  firft  of  the  above  mentioned  Reftraints,  viz.  That 
from  going  above  five  Miles  from  Home,  &c.  it  is  enacted  by  35  El.  2. 
and  3  Jac,  1.5.  Par.  6,  7.  That  every  Popfij  Recufant  conviB  fioall  repair  to 

his 
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bis  Place  of  Dwelling,  Sec.  and  not  remove  {ibove  jive  Miles  from  thence,  iinlefs 
he  be  urged  by  Frocefs,  &c.  or  have  a  Licence  from  the  Privy  Council,  &c.  or 
under  the  Hands  and  Seals  of  four  fujlices  of  Peace,  with  the  yifent  in  Wri- 
ting of  tlje  Lieutc7tant  of  the  County,  or  oj  the  Bijhop,  5cc.   (every  Licence  of 
which  Kind  by  Juliices  oj  Peace  miijl  exprefs  both  the  particular  Caife  and  the 
T^ime  for  which  it  is  given,  and  ought  7jot  to  be  granted  without  a  previous 
Oath  of  fme  rcafnable  Caufe,)  under  Pain  of jorjeiting  all  his  Goods  a7id  He-  '^^^Q^^y^i^ 
reditanients,   (whether  Freehold  or  Copyhold,)  for  his  Life,  or  of  abjuring  the  "28, 129,5.-0. 
Realm,   ij  be  be  not  worth  twenty  Marks  a  Tear,  or  forty  Pcunds  in  Goods,  ^°'''  ^'^^' 
unlej's  he  recant  bcj^ore  ConviSiion,  and  alfo  continue  conj'ormable. 

SeSf.  13,  Note,  That  the  Privy  Council  may  grant  fiich  Licence  with- 
'out  any  Special  Caufe  or  Oath,,  &c.  but  that  the  Juftices  of  Peace  caiinot ; 
And  it  hath  been  refolved,  That  in  Pleading  a  Licence  of  Juftices  of  Peace, 
^ou  muil  exprefly  flicw,  that  it  was  made  under  their  Hands  and  Seals,  Cm.  jacjji:, 
and  alfo  fet  forth  the  Caufe  in  particular  for  which  it  was  granted,  and  the  ^1^°'^  g^^"^' 
Time  for  which  it  was  limited,  and  that  the  Party  was  fworn  to  the  Truth 
'of  fuch  Caufe,  &c. 

Seel.  'I4.     It  is    fiid,  That   if  the   fame  Perfon   be  both  a  Juftice  of  Cro  Ja.  35?. 
Peace  and  a  Lieutenantv,  he   cannot  both  join  in  a  Licence  as  Jufhice  of  j^j^°'^  ^ A°  ' 
Peace,  and  alfo  give  his  Aflent  as  Lieutenant,  but  can  only  atft  in  one  Ca- 
pacity. 

SeB.   15.     It  feems  that  the  Miles  fliali  be  computed  according  to  the 
Englijh  Manner,  allowing    5280  Foot,  or  1760  Yards  to  each  Mile,  and  Cawley  13d, 
that  the  lame  fliall  be  reckoned  not  by  ftrait  Lines,   as  a  Bird 
may  fly,  but  accuirding  to  the  neareft  and  moil  ufual  Way. 

SeSl.  16.  As  to  the  fecond  of  the  above  mentioned  lleflraints,  viz.  That 
which  relates  to  the  coming  to  Court,  it  is  en.i<fted  by  3  Jac.  i.  5.  Par.  2. 
That  no  Popifi  Recufant  convicl  jloall  come  into  the  Court  or  Houfe  where  the 
King  or  his  Heir  apparent  Jhall  be,  unlefshebe  commanded  fo  to  do  by  the  King, 
upon  Pain  of  one  hundred  Pounds,  &c.  And  it  is  farteer  eniicfled  by  30  Cur.  2. 
St.  2.  Par.  5,  6,  That  evei-y  Popijh  Recufant  conviSi,  who  fall  come  advifdly 
into,  or  remain  in  the  -Pre  fence  oj'  the  King  and  Slue  en,  or  fall  come  into  the 
Court  or  Houfe  where  they  or  any  of  them  re  fide,  fall  be  difabled  to  hold  or  ex- 
ecute any  Cfice  or  Place  oj'  Truji  Civil  or  Military-,  or  to  j'ne  in  Lata  or 
■Equity,  or  to  be  an  Executor,  &c.  or  capable  of  any  Legacy  or  Deed  of  Gifty 
and  jhall  forfeit  for  every  wiij'ul  Offence  fve  hundred  Pounds,  imlefs  fuch  Per- 
fon do  within  the  Term  next  after  fuch  his  coming  or  remaining,  take  the  Oaths 
of  Jlllegiance  and  Supremacy^  and  make  the  Declaration  againjl  Tranfubfan- 
iiation  and  the  Invocation  of  Saints,  &zc.  in  the  Court  of  Chancery. 

Si5i.  17-.  As  to  the  Tliird  of  the  above  mentioned  Rcftraints,  viz. 
That  which  relates  to  the  keeping  of  Arms,  it  is  enafted  by  3  Jac.  1.  5.  Par, 
27,  2(1,  29.  That  all  fuch  Armour,  Gun-powder,  and  Munition,  qfwhatfoever 
Kinds-,  as  any  Popif  Recufant  conviB  Jhall  have  in  Ins  own  Houfe  or  elf ewhere-^ 
or  in  the  Pofj/ion  of  any  other  at  his  Dijpofition,  pall  be  taken  from  him  by 
Warra7it  of  jour  Jujlices  of  Peace  at  their  Gejieral  or  ^arter-Sejfions,  {except 
.fuch  necejj'ary  Weapons  as  jl:all  be  allowed  him  by  the  faid  jour  Jujlices,  for  the 
Defefice  of  his  Perfon  or  Houje)  a77d  that  the  faid  Annour,  &c.  jo  taken,  fall 
be  kept  at  the  Ccft  oj'  fuch  R'ciijant,  in  j'uch  Place  as  the  jaid  four  Juftices  at 
their  faid  Seffions  Jhall  appoi7it :  A7id  that  if  a7iy  fuch  Recufant  having  fuch 
Armour,  &c.  or  ij  any  other  Perfon  who  jhall  have  any  juch  Armour,  &c.  to, 
the  Vje  of  fuch  Recufant,  fall  refufe  to  df cover  to  the  Jaid  Jujlices,  or  ajiy  of 
them,  what  Armour  he  hath,  or  jhall  let  or  Imider  the  Delivery  thereof  to  any  of 
the  faid  Juftices,  or  to  a7iy  other  Fe7Jon  authorized  by  their  Warra7it  to  take  tlje, 
fame,  that  then  every  Perj'onfo  oJ'e7idi7ig  fall  forfeit  hisj'aid  A/mour,  dec.  ajid 
•^       '  H  alf 


26  Of  PopiPj    Recufancy.  Book  I. 

alfo  he  imprijonedjor  three  Months  ivithout  Bail,  by  Wnrf  ant  from  any  Juftices 
of  Peace  of  fuch  Counly.  And  it  is  forther  enaded,  That  mtivithftanding  the 
taking  anvay  fuch  Armour;  &c.  yet  fitch  Rcciifant  fall  he  charged  icith  the  main- 
taining of  ^ the  fame,  and  ninth'  the  providing  of  a  Horfe,  Sec.  in  fitch  Sort  as 
others'^ of  his  'Maje/lfs  SithJeBs.  Alfo  it  is  farther  enafted  by  i.  IVill.  _& 
Mar.  15.  That  no  reputed  Papift  refiifng  to  make  the  faid  Declaration  agaitf 
Popery,  mentioned  in  30  Car.  fall  keep  Arms ;  as  it  is  fet  forth  more  at  large 
Chap^  i^.ScB.  /[. 

SeB.  18.  As  to  the  fourth  of  the  above  mentioned  Reftraints,  viz.  That 
which  relates  to  the  coming  within  ten  Miles  ol  London,  it  is  enaded  by 
•3  'Jac.  I.  5.  Par.  4,  5.  T^hat  no  Popijlj  Recufant,  &c.  fall  remain  ivithin 
the  Compafs  of  ten  Miles  of  London  under  Pain  of  one  hundred  Pounds,  ex- 
cept fuch  Perfons  as,  at  \he  'Time  of  the  faid  AB,  did  t/fefome  Trade,  My- 
fery,  or  manual  Occupation  in  London,  &c.  and  fuch  as  fall  have  their  only 
Dwellifig  in  London,  &c.  Alfo  reputed  Papifts,  refufing  to  make  the  De- 
claration mentioned  in  the  precedent  Sedions,  are  to  be  removed  from  Lon- 
don, 6cc.  by  Force  of  i  JVill.  &  Mar.  9.  which  is  fet  forth  more  at  large 

in  Chap.  J  4-  S'^^-  3- 

SeB.  19.  As  to  the  firft  of  the  above  mentioned  Forfeitures,  viz.  That 
of  two  Parts  of  a  Jointure  or  Dower,  it  is  enadled  by  3  Jac.  i.  5.  Par.  10, 
That  every  married  Woman,  heing  a  Popif  Recufant  conviB,  [her  Husband 
7',Dt  fanding  convicled  of  Popif  Recufancy)  isoho  fall  not  conform^  herfelf  and 
remain  confrmed,  hut  fall  forbear  to  repair  tofome  Church  or  ufital  Place  of 
Common  Prayer,  and  there  to  hear  Divine  Service  and  Sermon,  tf  any  then  be, 
■  and  receive  the  Sacrament  Lf  the  Lord's  Supper,  according  to  the  Laws  of  this 
Realm,  within  one  I'ear  next  before  the  Death  cf  her  faid  Husband,  fall  for- 
feit to  the  King  the  Profits  of  two  Parts  cf  her  Jointure  and  Dower  of  any 
^Hereditaments  cf  her  faid  Husband,  b.c. 

SeSl.  20.  As  to  the  fecond  of  the  above  mentioned  Forfeitures,  viz. 
That  of  twenty  Pounds,  &c.  for  not  receiving  the  Sacrament  yearly  after 
Conformity,  it  is  enaa:ed  by  3  fac.  i.  4.  Par.  2,  3.  That  ij  any  Popif  Re- 
cufant coJzviB,  who  hath  conformed  himjelf  to  the  Church,  &cc.  fall  not  re- 
■ceive  the  Sacrament  in  his  own  Par  if  Church,  &c.  within  one  Tear  after  his 
Conformity,  he  fall  forfeit  twenty  Pounds,  and  for  the  fecond  Tear  forty  Pounds, 
and  for  every  Tear  after  fxty  Pounds,  6cc. 

SeB.  21.  As  to  the  third  of  the  above  mentioned  Forfeitures,  viz. 
That  of  one  hundred  Pounds  for  an  unlawful  Marriage,  it  is  enafted  by 
3  yac.  1.5.  Par.  13.  That  every  Popif  Recufant  conviB,  who  fall  be  mar- 
ried to  a  Woman  who  is  no  Inheritrix,  otherwife  than  according  to  the  Church 
vf  England,  fall  forfeit  one  hundred  Pounds. 

SeSi.  22.  As  to  the  fourth  of  the  above  mentioned  Forfeitures,  viz. 
That  of  one  hundred  Pounds  for  the  Omiffion  of  a  lawful  Baptifm,  it  is 
enadted  by  3  Jac.  i.  5.  Par.  14.  That  every  Popif  Recufant,  who  fall  not 
caufe  his  or  her  Child  to  be  baptized,  within  one  Month  cftcr  its  Birtb,  by  a 
lawful  Mijiifer,  &c.  fall  forfeit  one  hundred  Pounds,  &c. 

SeB.  22-  As  to  the  fifth  of  the  above  mentioned  Forfeitures,  viz.  That 
of  twenty  Pounds  for  an  unlawful  Burial,  it  is  enafted  by  3  Jac.  i.  5, 
Par.  15.  That  iJ'  any  Popif  P^.c  enfant,  not  being  excom77mnicate ,  fall  be  buried 
in  any  other  Place  than  in  the  Church  or  Church-yard,  or  not  according  to  the 
Ecclefafical  Laws  of  this  Realm,  the  Executors,  &c.  of  fuch  Recufant,  know- 
ing the  fame,  or  the  Party  that  caufeth  him  to  be  fo  buried,  fall  forfeit  twenty 
Pounds,  &c. 

SeB.  24.  As  to  the  Inconvenience  to  which  all  fuch  Offenders  are 
liable,    viz.    That  of  having   their  Houfes  fearched  for   Reliques,    &c. 

it 
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it  is  enabled  by  3  'Jac.  i.  5.  Par.  2&.  Ithat  any  tvjo  "^ujliccs  of  Peace,  and  all 
Mayors,  Bailiffs,  and  chief  Officers  of  Cities  and  T'on.ons  Corporate,  in  their 
refpeSlire  JurtfdiBioJis,  may  fearch  the  Hoife  and  Lodgi?igs  of  every  Popijh 
Recufant  conviSi  for  Popifi  Books  and  Reliqiies  \  and  that  if  any  Altar,  Fix, 
Beads,  Pictures,  or  fiicb  like  Popijh  Relique,  or  any  Popip  Book,  be  found 
in  the  Cuftody  offiich  Perfon,  as,  in  the  Opinion  of  the /aid  Jufiices,  &c.  f:all 
be  ujjnieet  for  hi  in  or  her  to  have  or  ufe,  it  (liall  be  defaced  and  burnt,  if  it 
be  meet  to  be  burnt ;  and  if  it  be  a  Crucifix,  or  other  Relique  of  any  Price, 
the  fame  fall  be  defaced  at  the  General  ^arter-Scffions  in  the  County  ichere 
it  fall  be  found,  and  then  refcred  to  the  Oiamer. 

SeB.  25.  As  to  the  Inconvenience  to  which  fuch  Offenders  being  Femes- 
Covert  are  Hable,  viz.  that  of  being  commiLcd,  it  is  enaded  by  7  Jac.  i . 
6.  Par.  28.  That  if  any  married  Woman,  being  a  Popifl:)  Recufant  conviB, 
fall  not,  iiithin  three  Months  after  her  ConviBion,  conform  herfelf,  and  repair 
to  Church  and  receive  the  Sacrament,  &c.  _/6i?  7nay  be  committed  to  Prifon  by 
07ie  of  the  Privy  Council,  or  by  the  Bifop,  if  Jhe  be  a  Baronefs  ;  or  if  under 
that  Degree  by  t-vso  Juftices  of  Peace,  whereof  one  to  be  of  the  Quorum,  there 
to  remain  tillfe  perform,  6cc.  unlefs  the  Husband  ivill  pay  to  the  King  ten 
Pounds  a  Month  for  her  Offence,  or  elfe  the  third  Part  of  all  his  Lands,  Sec, 
at  the  Choice  of  the  Husband,  &c. 

SeB.  26.  And  now  I  am  to  confider  in  tlie  fecond  Place,  hov/  far  fuch 
Recufants  make  others  hable  to  be  puniHied  j  as  to  which  it  is  to  be  ob- 
ferved.  That  the  Husband  of  a  Popifli  Recufant  convid  is  not  only  liable  to 
the  Forfeiture  often  Pounds  a  Month  for  the  Abfence  of  any  of  his  Servants 
from  Church,  by  Force  of  i  fac.  i.  which  is  fet  forth  more  at  large  in  the 
foregoing  Chapter,  but  is  alfo  utterly  difabled,  by  the  ninth  Paragraph  of 
the  f aid  Statute,  to  exercife  any  Pub  lick  Office  or  Charge  in  the  Common-nvealth 
by  hi?}7felf  or  by  his  Deputy  ;  (except  fuch  Husband  himfelf  and  his  Children, 
which  fkall  be  above  the  Age  of  nine  Tears  abidifig  ninth  him,  and  his  Ser- 
vants in  the  HouJl:old,  fiall  once  every  Month  at  leaf,  not  having  any  reafo?iable 
Excufe  to  the  contrary,  repair  to  Jome  Church  or  Chapel  vfual  fir  Divine 
Service,  and  there  hear  Divine  Service;  and  the  faid  Husband,  and  fuch  his 
Children  aJid  Servants,  as  are  cf  meet  Age,  receive  the  Sacrament  of  the 
Lord's  Supper,  at  fuch  Times  as  are  limited  by  the  Lams  of  this  Realm,  and 
do  bring  up  his  faid  Children  in  the  true  Religion.) 

SeB.  27.  Alfo  it  is  farther  enadled  by  the  faid  Statute  of  3  Jac.  i.  5. 
Par.  26.  That  the  Houfe  of  one  ivlxfe  Wife  is  a  Popifb  Recufant  conviB,  may 
be  fe arched  by  any  two  fiflices  of  Peace,  &c.  for  Popifl:)  Books,  ficc. 


C  FI  A  P.     XIII. 

Of   Offences    i?t    y^nvV;^    (?r    hearijjg    Mafs     or    ether     PopiJJj 
S.  ?'v:ce. 

SeB.  I.  A  S  to  the  Offence  in  faying  or  hearing  Mafs,  it  is  enaded  by 
/  \  23  £/.  I.  Piir.  4.  That  every  Perfon,  who Jl:all fay  orfng  Majs, 
being,  therefore  lawfully  conviB,  fall  fo? fit  two  hundred  Marks,  and  be  com- 
mitted to  Prifon  in  the  next  Gaol,  there  to  remain  by  the  Space  of  one  Tear, 
ami  from  thenceforth  till  he  have  paid  the  faid  Sum  of  two  hundred  Marks  ; 

and 
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and  that  every  Perfon,  who  fliall  willingly  hear  Mafs^  JJmU  forfeit  the  Sum  of 
one  hundred  Marks,  andfuffer  a  Tear's  Imprifonment. 

Se5l.  2.  And  it  is  enadled  by  1 1  G"  12  Will.  3.  4.  Par.  2,  3,  4,  $.  That 
every  Perfon,  who  fiall  apprehejid  any  Popijlo  Bijlxp,  Prieji,  or  Jefuit,  and 
profecute  him  to  CofiviBion  for  faying  Mafs,  or  exercifmg  any  other  Part  of 
the  FunBion  of  a  Popijh  Bifoop  or  P-rieJi,  jloall  recei'ue  one  hundred  Pounds  of 
the  Sheriff,  and  that  every  fuch  Popip  Bijhop,  &c.  [except,  being  a  Foreigner^ 
he  be  entered  in  the  Secretary's  Office,  and  officiate  only  in  the  Houfe  of  & 
Foreign  Minifter,)  JImU  be  adjudged  to  perpetual  IwpriJ'omue?it. 


CHAP.     XIV. 

Of  the   Offence    of  mi   making  a  Declaration   agaitifi 
Pope?y. 

TH  E  Offence  of  refufing  to  make  a  Declaration  againfl  fome  of  the 
principal  Dodlrines  of  the  PopiOi  Religion  puts  all  Perfons  under  tht 
following  Reftraints : 

1.  From  fitting  in  Parliament. 

2.  From  holding  a  Place  at  Court. 

3.  From  living  within  ten  Miles  oi  London. 

4.  From  keeping  Arms. 

Alfo  it  puts  them  under  a  Difability  of  prefenting  to  a  Church. 

Se6l.  I.  As  to  the  firft  of  the  above  mentioned  Reftraints,  viz.  Thai 
"which  relates  to  the  fitting  in  Parliament,  it  is  enabled  by  30  Car.  2.  Stat.  2-. 
Chap.  I.  That  7io  Peer  fall  vote  or  make  his  Proxy  in  the  Houfe  of  Peers,  or 
fit  there  during  any  Debate ;  and  that  no  Mejnber  of  the  Houfe  of  Commons 
P:all  vote  or  ft  there  during  any  Debate  after  the  Speaker  is  chofen,  until  fuch 
Peer  or  Member  fall  take  the  Oaths  of  Allegiance  and  Supremacy,  and  make  a 
Declaration  of  his  Belief  that  there  is  720  'Tratfubfiatitiation  in  the  Sacrament 
of  the  Lord's  Supper ;  and  that  the  hivocation  or  Adoration  of  the  Virgin 
Mary,  or  atiy  other  Saint,  and  the  Sacrifice  of  the  Mafs,  as  they  are  now  ufed 
in  the  Church  of  Rome,  are  Superftitious  a?id  Idolatrous,  6cc.  on  Pain  that 
every  fuch  Offender  fall  be  adjudged  a  Popifi  Kecufant  conviSl,  and  difabled 
to  hold  or  execute  any  Offce,  &c.  or  from  thenceforth  to  ft  or  vote  in  either 
Houfe  of  Parliament,  to  fue  in  Law  or  Equity,  or  to  be  Guardian,  Executor 
or  Adminif  rotor,  or  capable  of  any  Legacy  or  Deed  of  Gift,  and  ffall  for^ 
Jeit  for  every  wilful  Off ence  five  hundred  Pounds. 

SeB.  2.  As  to  the  fecond  of  the  above  mentioned  Reftraints,  viz-. 
That  which  relates  to  the  holding  a  Place  at  Court,  it  is  enacted  by  the 
faid  Statute  of  30  Car.  2.  Stat.  2.  Par.  9,  12,  13.  That  every  Perfon  who 
fhall  be  a  fworn  Servant  to  the  King,  fioall  take  the  faid  Oaths,  and  make  and 
fubfcribe  the  faid  Declaration  in  Chancery,  the  next  Term  after  he  fijall  be  fo 
fworn  a  Servant,  &c.  And  that  if  atiy  fuch  Perfon,  negleBittg  fo  to  do,  fi:>all  ad-^ 
vif'dly  come  into  or  remain  in  the  Prefence  of  the  King  or  ^een,  or  Jhall  come 
into  the  Court  or  Hoife  where  they  are  or  any  of  them  refide,  he  fhall  fuffer  all  the 
Penalties  expreffed  in  the  forgoing  Section,  unlefs  fuch  Perfon  fo  coming  into 
I  '  the 
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the  King's  Prefence,  &c.  Jhal/ frji  have  Licence  fo  to  do,  by  Warrant  under 
the  Hattds  and  Seals  of  fix  Privy  Counfellors,  by  Order  of  the  Privy  Council^ 
uponfome  urgent  Occafion  therein  to  be  exprejjed,  nvhich  Ltce7ice  f^all  not  ex- 
ceed ten  Days,  and  pall  be  firjl  fled,  &c.  in  the  Petty -Bag  Office,  for  any 
Body  to  view  without  Fee,  6cc.  a?id  no  Perfon  be  lice?ifcd  for  above  thirty  Days 
in  one  7"ear. 

SeB.  3.  As  to  the  third  of  the  above  mentioned  Reftraints,  viz.  That 
which  relates  to  the  Hving  within  ten  Miles  of  London,  it  is  enacfled  by 
I  PFill.  &  Mar.  9.  "That  every  Jujlice  of  Peace  in  London  aiid  Weftminfter, 
and  witJnn  ten  Miles  thereof  fhall  caufe  to  be  arrefted  and  brought  before  him 
all  reputed  Papifts  (except  Foreigners,  being  Merchants,  or  tnciiial  Servants  to 
form  Ambajfador  or  publick  Agent,  and  except  all  fiich  as  ufed  finie  Trade,  See  Cha^.  1*; 
Myftery,  or  fome  irianual  Occupation  at  the  time  of  the  [aid  Adi,  /«  London,  S.  18. 
&c.  and  alfo  except  allfuch  Perfons  as  had  their  Dwelling  in  London,  &c. 
ivithinfix  Months  before  the  thirteenth  c/' February  1688,  and  no  Dwelling 
elf  where,  and  certified  their  Najnes  to  the  Sejjions  before  the  firjl  cf  Augufl 
1609)  and  that  every  fuch  fufiice  fall  tender  the  faid  Declaration  to  every  fuch 
Perfon,  and  that  every  fuch  Perfon  refifng  the  fame,  and  afterwards  remain- 
ing in  London,  &c.  or  within  ten  Miles  thereof,  or  being  certifed  to  the 
King's  Bench  or  ^jjarter-Sefions,  at  the  ?iext  Term  or  Seffions,  as  having 
refufed  to  iuake  the  faid  Declaration,  and  negleBing  to  vuike  the  fame  in  fuch 
Court,  fallfufer  as  a  Popifo  Recufant  convict,  &c. 

Se^r.  4.  As  to  the  fourth  of  the  above  mentioned  Reftraints,  viz.  That 
which  relates  to  the  keeping  Arms,  it  is  enadled  by  i  Will.  Q?  Mar.  1 5,  That 
am  two  juftices  of  the  Peace  may  and  ought  to  tender  the  faid  Declaration  to  atiy 
Ptrfon  whofu  they  fall  know  or  fufpeSl,  or  have  Information  of,  as  being  a 
Papifi,  or  fufpecled  to  be  fuch  ;  arid  that  no  fuch  Perfon  fo  required,  and  /70/seeChap.  it\ 
making  and  fubjcribing  the  faid  Declaration,  or  not  appearing  before  the  faid^-  '7- 
yufticei  upon  Notice  to  him  given,  or  left  at  his  ufual  Abode,  by  one  authorized 
by  Warrant  under  the  Ihinds  and  Seals  of  the  faid  Jujlices,  pall  keep  any  Arms 
or  Ammunition,  or  Horfe  above  the  Value  of  five  Pounds,  in  his  own  Poffif- 
fion,  or  in  the  Poffjion  of  any  other  Perfon  to  his  life  (other  than  fuch  ne- 
ceffary  Weapons,  as  fall  be  allowed  him  by  the  ^arter-Sefiiojis  for  the  Defence 
of  his  Hoife  or  Perfon)  and  that  any  two  Ju/lices  of  Peace,  by  Warrant  under 
their  Hands  and  Seals,  may  authorize  any  Perfon  in  the  Day  Time,  with  the 
Afiiftance  of  the  Conftablc  or  his  D< ptity  or  the  Tithing-man,  to  fear ch  for  all 
fuch  Arms,  &c.  and  Horfs,  and  fize  them  to  the  King's  Ufe  ;  and  that  the. 
faid  Jufices  fall  deliver  the  faid  Arms  and  Ammiition  at  the  next  ^arter- 
SeJJions  in  open  Court;  and  that  whoever  fall  conceal,  &c.  or  fall  be  aiding  to 
the  concealing  any  fuch  Arms  or  Horfes,  fall  be  committed  to  the  common 
Gaol,  by  Warrant  under  the  Hands  and  Seals  of  any  two  Jufiices  of  Peace,  and 
alfo  forfeit  treble  the  Value ;  and  that  thofe  who  d fever  any  fich  Arms  or  Am-^ 
munition,  fo  as  the  fame  may  be  feizcd,  fall  have  the  fidl  Value  thereof ,  to  be 
awarded  to  them  by  the  Seflojis,  Sec.  and  that  fuch  Refufcrs  of  the  faid  De^ 
claraticn,  bcc.  fall  be  difcharged  whenever  they  fall  make  the  fame. 

Seff.  5.  As  to  the  above  mentioned  Difibihty  of  prefenting  to  a  Cliurch, 
it  is  enadled  by  i  Will.  &  Mar.  26,  That  whoever  fliali  refufe  to  make  the 
faid  Declaration  upon  fuch  a  Tender  thereof  as  is  prefcribed  by  the  faid  Adt, 
fhall  be  difabled  to  prefent  to  any  Benehce,  &c.  But  it  feems  needlefs  to  fet 
forth  the  Claufe  of  the  faid  Statute  relating  to  this  Matter  at  large  in  this 
Place,  inafmuch,  as  by  12  A,jna  14.  All  Perfons  whatfoever  making 
Profeflion  of  the  Popifli  Religion  are  under  the  like  Difability,  as  will  appear 
from  Ch.  15.  Secf.  6,  7,  &c. 

1  CHAP. 
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CHAP.     XV. 

Of    Offe?2ces    m    p?^omoting     or    e^icouraging    the    Popijh 
Religion. 


OZ'. 


FFENCES  in  promoting  or  encouraging  the  Popifli  Religion  feem  to 
educible  to  the  following  Heads  ; 


1.  Giving  or  receiving  Popifli  Education. 

2.  Profeffing  the  Popifli  Religion. 

3.  Buying  or  Selling  Popifli  Books. 

Se5t.  I .  The  firfl:  Offence  of  this  Kind,  "viz.  That  of  giving  or  receiv- 
ing Popifli  Education  depends  upon  feveral  Statutes ;  and  firfl:  it  is  enadled 
by  I  Jac.  I.  4.  Par.  6.  7.  That  if  any  Terfon  or  Perfo?is  under  the  King's 
Obedience  JImU  go  or  fetid,  or  caiife  to  be  fait,  any  Child  or  any  other  Perfon 
under  their  or  any  of  their  Gcvenvnent,  beyond  the  Seas,  out  of  the  Ki?ig's  Obe- 
dietice,  to  the  Intent  to  enter  into,  or  refide  in,  or  repair  to  any  College,  Sec.  of 
iiny  Popifi  Order,  Prof ef  ion  or  Calling,  to  be  inJlruBed,  pcrjiiaded,  orflrength- 
ned  in  the  Popip  Religion,  or  in  atiyfort  to  profefs  the  fame,  ei^ery  fuch  Perfon 
fo  fending  fuch  Child,  bzc.  pall  forfeit  100/.  ^ And  every  fuch  Perfon,  fo  pafing 
or  being  fent,  Sec.  Jhall  in  refpeB  of  him  or  herfelf  only,  amd  not  in  refpeSl  of 
miy  of  his  Heirs  or  Poferity,  be  difabled  to  inherit,  purchafe,  take,  have  or 
eiijoy,  any  Profits,  Hereditametits,  Chattels,  Debts,  Legacies  or  Sums  of  Mo?jey, 
tec.  ivhatfoever :  And  that  all  Efiates,  Terins,  and  other  Inter  efts  lohatfoever  to 
he  made,  fuffered  or  done,  to  the  Ufe  or  Behoof  of  any  fuch  Perfon,  or  upon  any 
Truft  or  Confidence,  ?nediately  or  immediately  to  or  for  the  Benefit  or  Relief  of 
any  fuch  Perfon,  ft: all  be  utterly  void. 

Se5l.  2.  And  it  is  £irther  enafted  by  3  fac.  i.  5.  Par.  16.  That  if  the 
Children  of  any  SubjeB  within  the  Reahn  (the  find  Children  not  being  Soldiers^ 
Mariners,  Merchants,  or  their  Apprentices  or  FaSiors)  fi.^all  be  fent  or  go  be- 
yond Sea,  to  prevent  their  good  Education  in  England,  or  for  any  other  Caife, 
without  the  Licence  of  the  K^'ng  or  fix  of  his  Privy  Council  (%vherecf  the  Prin- 
cipal Secretary  to  be  one)  under  their  Hands  and  Seals,  that  then  every  fuch 
Child  fi:all  take  no  Benefit  by  any  Gift,  Conviyancc,  Defient,  Devife  or  other- 
wife  of  or  to  any  Hereditament  or  Chattel,  till  fuch  Child  beitjg  of  the  Age  of 
eighteen  Tears  or  above,  take  the  Oath  of  Obedience  before  form  juftice  of  Peace 
of  the  County,  Liberty,  or  Limit,  where  the  Parent  of  fuch  Child  did  and fi:  all 
itihabit :  And  that  in  the  mean  Time  the  next  of  Kin  to  fuch  Child,  who  fi:all 
be  no  Popifij  Recufant,  fijall  have  the  faid  Hcreditametits,  kc.fo  given,  &c.  un-' 
til  fuch  Child  fibail  conform,  &c.  and  take  the  f aid  Oath  and  receive  the  Sac?-a-  ' 
ment ;  and  that  after  fuch  Coiformity,  &c.  he  who  hath  received  the  Profits  of 
the  faid  Hereditaments,  6cc.fi:all  account  for  the  fame,  and  in  reajonable  Tifne 
7nake  Payment  thereof,  ajid  refiore  the  Value  of  the  faid  Goods,  &c.  And  that 
whoever  fi.^all  fend  fuch  Child  over  Seas,fi:all forfeit  one  Hundred  Pounds,  whicli 
by  II  ©  12' Will.  3.  4.  Par.  6.  fi:all  be  to  the  file  Ufe  and  Benefit  cf  the 
Perfon  whofi:all  difcover  the  Offence. 

SeB.  3.     Alfo  it  is  enaded  by  3  Car.  i.  2.  That  if  any  Perfon  under  the 
Obedience  of  the  Ki)igfi:allgo,  or  fi.^o.ll  convey  orfind,^  or  caufi  to  be  fent  or  con- 
vexed. 
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veyed,  any  Pcrfo7i  out  of  the  King's  Dominions,  info  a?7y  Parts  bcyorid  the 
Seas,  out  of  tioe  King's  Obciiicnce,  to  the  Intent  to  enter  into,  or  be  re/ident  or 
trained  up  in,  any  Priory,  Abbey,  Nunnery,  Popijh  Univetfty,  College  or  School, 
orHoife  oj  fefitits,  Priejls,  or  in  a  private  Popijl:)  Family,  and  Jljall  be  there 
by  any  Popijh  Perfon  itifiriiSled-,  perfwaded  or  frengthened  in  th'e  Popijlo  Religion 
in  any  Sort  to  profefs  the  fame,  or  Jhall  convey  or  fend,  or  caufe  to  be  convexed 
orfent,  any  Thing  toivards  the  Maintenance  of  any  Perfon  fo  going  or  fent,  and 
trained  and  injirtt&ed,  as  is  aforefiid,  or  under  the  Colour  of  any  Charity  to- 
ivards the  Relief  rf  anv  Priory,  Sec.  or  religious  Tloufe  ivhatfoever;  every  Perfon 
fo  fending,  &c.  any  fuch  Perfon  or  Thing,  and  eveiy  Perfon  pajing' or  fnt^ 
being  thereof  conviSfed,  Sec.  fall  be  difabledto  profecute  aiiy  Suit  in  Laiv  or 
Equity,  or  to  be  Executor  or  Adminiflrator  to  any  Perfofi,  be  capable  of  any 
Legacy  or  Deed  of  Gift,  or  to  bear  any  Office  ivitl.nn  the  Realm.  And  fall 
forfeit  all  his  Goods  -and  Chattels-,  and  f all  f 07 fit  all  his  Heredita77ic7ils,  Of- 
fices and  Eftates  of  Freehold,  during  his  Life. 

The  fecond  Offence  of  this  Kind,  viz.  That  ofprofefling  the  Popish 
ReHgion,  is  punllhed  with  the  following  Difabllitics, 

1.  Of  taking  an  Eftate  in  Lands. 

2.  Of  prefenting  to  a  Church. 

AUb  it  is  puniflied  with  the  following  ReftraintR, 
I.  From  keeping  School. 

2-.  From  with-holding   a  competent  Maintenaiice  from  a  Proteilant 
Child. 

Seel.  4.  As  to  the  firfl  of  the  ahovementioned  Difabilities-,  viz.  That 
of  taking  an  Eftate  in  Lands,  k  is  enaded  by  1 1  Gr  1 2  /F.  3,  c.  4.  That  eve7'y 
Perfc77  educated  in  or  p7-ofefi}7g  the  Popijlo  Religion,  whofhall  not,  nvithinfx 
Mo7iths  after  the  Age  of  eighteen  Tears,  take  the  Oaths  of  Allegia77ce  and  Su- 
premacy, and  fuhfcrihe  the  Declaralio7i  again  ft  Popery  me7itio7jed  in  30  Car.  2. 
Stat.  2:  Chap,  i .  in  the  Chancery  or  King's  Be/ich,  or  ^a!'ter-Stfio7ts  of  the 
County  where  fiich  Perfon  fall  refide,fall  in  refpeSf  of  hitnfelf  cr  herfelf  07tly, 
and  not  in  refpcci  of  any  cf  his  cr  her  Heirs  cr  Pofte7-ity,  be  di fabled  to  i7ihe- 
rit  or  take  by  Defce7it,  Devife  or  Limitation,  in  Poffeflon,  Reve7fon  or  Re7nain- 
der,  any  La7ids,  Tene7nents  or  Heredita/7ie7its,  in  England  or  Wales,  &c.  ■A77d 
dwing  the  Life  ffuch  Pe7fon,  a77d  imtil  he  take  thefaid  Oaths,  &;c.  his  next 
of  Kin  bei/ig  a  P7-oteftant,  fall  e>7Joy  the  fame,  ivithout  being  accountable  fot' 
the  P7-ofits^  but  fall  not  do  ivilful  Wafte  ui-der  Pain  of forfeiti7ig  treble  Da7/7dges  . 
to  the  Pa7'ty  fo  difablcd :  A/id  all  Papifs,  or  Pcrfons  making  Prcffion  of  the 
Popif  Religion,  are  di  fabled  to  purcha.fe  in  their  o'lvn  Na7nes,  or  the  Na77ies  of 
others,  to  their  VJe  cr  in  T7-u[i  for  the/n  :  And  all  Eftates,  Ter77is  a7id  other  Li- 
ter ef  and  Prof  ts  iL-hatfocver,  out  of  Lands  made  to  their  JJfe,  or  on  a77y  Truf, 
K^  7/icdiately  or  i77777iediatel)\  for  their  Be77tfit,  are  void.      [6] 

SeB.  5.  Li  the  Conftruclion  hereof  it  v/as  refolved  by  the  tloufe  of 
Lords  in  Roper's  Cafe,  That  the  Devife  of  the  Refidue  of  Money  arifing 
from  the  S.de  of  an  Eftate  appointed  to  be  fold  for  Payment  of  Debts,  Qfr, 
is  within  the  Statute. 

Sici.  6.     As  to  the  fecond    of  the  above  mentioned  Dif\bilities,  viz.  Precedent  of 
That  of  prefenting  to  a  Church,   which  by  3  Jac.  J.  5.  Par.  18,  19,  20,  ii.^'^f''^^^^^ 
and   I  Will.  &  Mar.   26,  did  extend  only    to  Popifti  Recufants  conviftj  statutes, 
and  Perfons  refdfmg  to  make  the  Declaration  againil  Popery,  mentioned  in  Luc.  noi. 
30  Car.  2.  Stat.  2.  it  is  enacSed  by  12  Ann.  St.  2.  c.  14.  That  every  Papif,  cr 
Perfon  7nakinr  Prof ef  ion  cf  the  Popif  Religion,  &c,  and  eVe7y  Mortgagee, 
Trujlee,  or  Petfon  OJiy  ways  int7-ufted  ly  or  for  fuch  Papif,  &c.  %vith  or  without 
Jfritijig,  fall  be  difibleJ  to  prefnt  to  any  Benefice,  iichool,  or  Hofpital,  &c. 
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See  1 1  Geo.  £.  cr  to  graiit  any  Avoidance  of  atiy  Benefice^  Prebend  or  Ecclefiajlical  Living  ; 

*•  '7-  and  that  in  all  Cafes  the  Vniverfities  Jhall  prefent. 

SeSt.  7-  Alfo  by  Force  of  the  faid  Statute,  The  Ordinary  may  tender  the 
Declaration  againjl  Tranfubftantiation  to  any  reputed  Papiji  7naking  a  Prefen- 
tation,  and  upon  a  Refufal  to  take  the  fame,  the  Prefentation  foall  be  void:  Alfo 
the  Ordinary  tJiay  examine  every  Prefentee  upon  Oath,  nsohether  the  Perfon  who 
prefifited  him  be  the  true  Patron,  or  only  a  Trujiee  ?  And  the  Court  wherein 
a  Quare  Impedit  fiall  be  brought,  riiay  in  like  Man7ier  examine  the  Parties, 
and  a  Bill  may  be  brought  in  any  Court  of  Equity  to  difcoverfuch  fecret  Trujis, 
&CC.  and  the  Anfiver  offuch  Perfofis  upon  aJiy  fuch  Examination  or  Bill  pall  be 
good  Evidence  againfl  fuch  Patron,  in  refpeSi  of  fuch  a  Prefentation,  but  not 
as  to  any  other  Purpofe. 

SeSl.  8.  I  do  not  know  that  any  Refolution  hath  been  given  on  either 
of  the  above  mentioned  Statutes  of  I  Will.  &  Mar.  or  1 2  Ann.  Hov\^ever 
the  Expofitions  wliich  were  made  on  3  Jac.  i.  feeming  to  be  for  the  moll 
part  applicable  to  thefe  latter  Statutes  alfo,  I  fliall  take  Notice  of  the  prin- 
cipal of  them  ;  as, 

Se^.  9.  I.  That  where  a  Prefentment  is  pro  hac  vice  vefted  in  the  Uni- 
verfity  by  reafon  of  the  Patron's  being  a  Popifli  Recufant  at  the  Time  when 
the  Church  became  void,  it  fl:iall  not  be  diverted  again  by  his  conforming 
himfelf  to  the  Church, 

Se5l.  10.     II.  That  fuch  a  Patron  is  only  difabled  to  prefent,  and  that  he 

Cawley  230.    continues  Patron  as  to  all  other  Purpofes,  and  therefore  that  he  fhall  confirm 
the  Leafes  of  the  Incumbent,  &c. 

SeB.  II.  III.  That  fuch  a  Perfon  by  being  difabled  to  grant  an  Avoid- 
ance, is  no  way  hindered  from  granting  the  Advowfon  itfelf  in  Fee,  or  for 

J  Jon.  19, 20.  Life  or  Years,  bona  Fide,  and  for  good  Confideration. 

I  Jon.  20. 21.      SeB.  12.     IV.  That  if  an  Advowfon  or   Avoidance  belonging  to  fuch 

&c.  a  Perfon   come   into    the  King's   Hands,    by    reafon  of  an  Outlawry,  or 

Hob.  126,      Convidlion   of  Recufancy,  &c.  the   King,   and  not    the  Univerfity,   fhall 

Mo.  872.       prefent. 

SeB.  13.  As  to  the  firft  of  the  above  mentioned  Reftraints,  viz.  that 
which  relates  to  the  keeping  School,  it  is  enadted  by  the  faid  Statute  of 
II  &  12  Will.  3.  4.  Par.  3.  That  if  any  Papift,  or  Pe7-Jon  iuaking  Profefjion 
of  the  Popifi  Religion,  fall  be  conviB  of  keeping  School,  or  taking  upon  them- 
felves  the  Education  or  Government,  or  Boarding  of  Touth  in  any  Place  with- 
in this  Realm,  or  the  Dotninions  thereunto  belo?iging,  they  fall  be  adjudged  to 
perpetual  Imprifonnient . 

SeB.  14.  As  to  the  fecond  of  the  above  mentioned  Reftraints,  viz.  that 
which  relates  to  the  Power  of  a  Popifli  Parent  over  his  Proteftant  Child, 
it  is  ena<fted  by  the  fliid  Statute  of  1 1  if?  12  Will.  3.  4.  That  if  any  Popif 
Parent,  in  order  to  compel  a  Protefant  Child  to  a  Chafige  of  Religion,  fall 
refufe  to  allow  fuch  Child  a  fiifficient  Maintenance,  fuit able  to  the  Degree  and 
Ability  of  fuch  Parent,  and  to  the  Age  and  Education  of  fuch  Child,  the 
Lord  Chancellor  upon  Complaint  may  make  fuch  Order  therein,  as  fall  be  agree- 
able to  the  Intent  of  the  fiid  AB. 

SeB.  15.  The  third  Oifence  of  this  Kind,  viz.  that  of  felling  or  buy- 
ing Popifli  Books,  depends  upon  3  "^ac.  i.  5.  Par  25.  by  which  it  is  enafted. 
That  710  Perfon  Jhall  bring  fro7n  beyo7id  the  Seas,  nor  f:>all  p7-int,  buy,  or  fell 
any  Popif  Pri77ier,  Ladies  Pfalters,  Manuals,  Rofaries,  Pcpif  Catechifms, 
Miffals,  Breviaries,  Portals,  Legends  a7td  Lives  of  Saitits,  co7itaini77g  fi- 
perfitious  Matter,  p7'i7ited  or  written  in  a77y  Language  whatfocver,  nor  any 
other  fuperfitious  Books,  printed  or  written  in  the  Englifli  To/igue  ;  on  pain  of 
forfeiting  forty  Shillings  for  every  Bock,  &c.  and  the  Books  to  be  bu7'7it. 

I  CHAP. 


233,  234- 
Par.  17. 
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CHAP.     XVI. 

Of  Offences    agahifl    the     Eflablifded    Church     by    Protejlmit 
Diffe?2ters> 

Se£l.  I.  T3Y  31  EL  i.  Objitnate  Nonconfo?-mifts  'were  C07npeUable  to  ahjwe 
XJ  the  Realm,  a?id  ivere  alfofubjeSl  to  all  the  Penalties  niejit toned  in 
the  tetith  and  ek'-oenth  Chapters  of  this  Book;  and  Dijjhiters  ivere  farther  re- 
flrained  by  ly  Car.  2.  2.  G?  22  Car.  2.  i.  but  at  this  Day  by  i  Will.  &  Mar.  Vfde  2  Jones 
18.  Par.  2.  y4ll  Perfons  dij/enting  from  the  Church,  (except  Papifts,  a?td  thofe  ^^5- 
miho  JImU  in  Preaching  or  Writing  deny  the  DoBrine  of  the  Trinity,)  are  ex- 
empted from  all  Penal  Laws  relating  to  Religion,  except  25  Car.  2,  Chap.  2. 
{^by  nvhich  all  Officers  of  Trujl  are  bound  to  receive  the  Sacrament  according  to 
the  Ufage  of  the  Church  0/ England,  and  alfo  to  take  the  Oaths  of  Allegiance  v-At  {o^tz, 
end  Supremacy,  and  the  Tefi ;)  and  alfo  except  30  Car.  2.  Stat.  2.  Chap.  i.  {by  ^^-  ^■ 
ijohich  the  Members  of  both  Houfes  cf  Parliament,  and  all  the  King's  Sworn 
Servants  are  bound  to  make  a  Declaration  againji  Trafifubjlantiation  and  the 
Invocation  of  Saints,  and  the  Sacrifice  of  the  Mafs,)  provided  fuch  Difcnters  ~  ., 
take  the  Oath  of  Allegia?ice  and  Supremacy,  and  7nake  the  faid  Declaration 
cgainft  TraJifubjlantiation,  &c.  and  come  to  fome  Congregation  for  religious 
Worfip,  in  fome  Place  regifired  either  in  the  Bijl^op's  Court  or  at  Seffions,  Par-  «6,  17, 
the  Doors  whereof  fiall  be  neither  locked,  barred,  nor  bolted.  '5- 

SeSl.  2.  Alio  by  Par.  8,  9,  10,  11,  12.  Diffenting  Teachers  are  tolerated^ 
if  they  take  the  faid  Oaths,  dec.  at  the  General  or  ^larter-SeJions  to  be  held 
for  the  Place  where  fuch  Perfo?is  live,  and  fubfcribe  the  thirty-niiie  Articles  of 
the  Church  o/"  England,  except  thofe  few  fcrupled  ones  concerning  Church-Go- 
•vernment  a7id  Infant-Baptifm  :  And  by  10  Ann.  2,  Par.  7,  8,  9.  They  »z^_y  Vide  Salk. 
qualify  thetnfelves,  as  well  during  a  Prof  cut  ion  upon  any  Penal  Statute,  as  be-'^'^^' 
fore,  and  being  qualified  in  one  County  may  officiate  in  another^  upon  produci?ig 
a  Certificate,  and  taking  the  faid  Oaths,  &c.  if  required. 

SeSi.  3.  Alfo  by  the  faid  Statute  of  i  Will.  &  Mar.  Par.  13,  14,  15-. 
Thofe  who  fcruple  the  taking  of  any  Oath,  are  within  the  like  Indulgence,  pro- 
vided they  fubfribe  the  aforefaid  Declaration,  and  alfo  a  Declaration  of  Fide- 
lity to  the  Kitig,  and  againft  the  depofmg  DoSlrine  afid Papal  Supremacy ;  and  alfo 
profefs  their  Faith  in  God  the  Father,  and  fefus  Chrifl  his  eternal  Son,  the  true 
God,  and  the  Holy  Spirit,  one  God  for  evermore ;  and  acknowledge  the  Holy 
Scriptures  of  the  Olda?id  New  Tefiament  to  be  given  by  Divine  Infpiration. 

Se£i.  4.     Since  this  Statute  a  Prohibition  lies  to  the  Spiritual  Court  pro-  3  Levins 
ceeding  againft  Perfons  for  Incontinency,  who  have  been  married  ia  a  li-  376- 
cenfed  Conventicle. 


CHAP.     XVII. 

Of  High  Treafon. 

OF  Offences  more  immediately  againft  Man,  fome  are  more  imme- 
diately againft  the  King,  others  more  immediately  againft  the  Sub- 
let. 

K  Offences 


34  Of  High  Treafon.  Book  I. 

Offences  more  immediately  againfl  the  King  are  either  Capital  or  not 
Capital. 

The  Capital  Offences  of  this  Nature  are  either  High  Treafon  or  Fe- 
lonies. 

SeEl.  I.  .  And  firft  of  High  Treafon,  concerning  which,  before  25  Ed.  3.  2. 
there  was  great  Diverfity  of  Opinions,  and  many  Offences  were  taken  to  be 
included  in  it,  befides  thofe  expreffed  in  the  faid  Statute ;  as  the  killing  of 
'  2l'Air^49.  ^^^  King's  '  Father  or  Brother,  or  even  of  his  ''  Meffenger ;  producing  the  = 
«}oA(r.  19.  Pope's  Bull  of  Excommunication,  and  pleading  it  in  Difability  j  refufing  to 
Bro.Trea.  14.  accufe  a  Man  in  the  King's  Courts,  and '' fummoning  him  to  appear,  and 
sV.c.rb.  defend  himfelf  before  a  foreign  Prince,  and  other  fuch  like  A(5ts  tending  to 
See  I  H.  H.   diminifh  the  Royal  Dignity  of  the  Crown. 

P.C. 761087.  ^^^^  2.  But  all  Treafons  were  fettled  by  the  faid  Statute  of  25  Ed.  3.  i. 
which  by  i  Mar.  Sef.  i  Chap,  i .  was  reinforced,  and  again  made  the  only 
Standard  of  Treafon  j  and  all  Statutes  between  the  faid  Statutes  of  35  Ed.  3. 
and  I  Mar.  which  made  any  Offences  High  or  Petit  Treafon,  or  Mifpri- 
fion  of  Treafon,  are  abrogated,  fo  that  no  Offence  is  at  this  Day  to  be 
efteemed  High  Treafon,  unlefs  it  be  either  declared  to  be  fuch  by  the  faid 
Statute  of  25  Ed.  3.  or  made  fuch  by  fome  Statute  fmce  i  Mar.  and  there- 
fore I  fhall  confider, 

I.  Such  Offences  as  are  High  Treafon  within  the  faid  Statute  of  25  £^.  3. 
or  other  Statutes  grounded  thereon,  and  explaining  the  fame. 
See  I  H.  H.        2.  Such  as  are  made  High  Treafon  by  fubfequent  Statutes. 
R  C.  87,  88,      ^^^  £j.^^  ^^  ji^g  £^j^  Statute  of  25  Ed'.  3.  there  are  four  Kinds  of  High 
Treafon. 

1.  That  which  immediately  concerns  the  King,  his  Wife,  or  Children. 

2.  That  which  concerns  his  Office  in  the  Adminiftration  of  Juftice. 

3.  That  which  concerns  his  Seal. 

H.  P.  C.  7.  4.  That  which  concerns  his  Coin  :  And  thefe  three  lafl  are  called  Inter- 
pretative Treafons. 

SeSl.  3.  That  of  the  firft  Kind  is  thus  declared  by  the  following  Words 
of  the  faid  Statute  of  2  5  Ed.  3 .  Whereas  divers  Opinions  have  been  before 
this  Time,  in  what  Cafe  Treafon  f:all  be  faid,  and  in  what  not,  the  King  at 
the  Requeji  of  the  Lords  and  of  the  Commons,  hath  made  a  Declaration  in  the 
Manner  as  hereafter  followeth ;  that  is  to  fay  :  When  a  Man  doth  compafs  or 
imagine  the  Death  of  our  Lord  the  Kitig,  or  of  my  Lady  his  ^een,  or  of 
their  eldejl  Son  and  Heir;  or  if  a  Man  do  violate  the  Ki?2g's  Companion,  or 
the  King's  eldeft  Daughter  unmarried,  or  the  Wife  of  the  Ki?2g's  eldefl  Son  and 
Heir ;  or  if  a  Man  do  levy  War  againjl  our  Lord  the  King  in  his  Realm,  or 
be  adherent  to  the  King's  Enemies  in  his  Realm,  giving  them  Aid  and  Comfort 
in  the  Realm  or  elfewhere,  and  thereof  he  provably  attainted  of  open  Deed  by 
the  People  of  their  Condition. 

For  the  Explication  of  which  I  fhall  confider, 

1 .  The  Branch  relating  to  the  King  and  his  Relations. 

2.  That  concerning  the  levying  of  War,  and  adhering  to  the  King's 
Enemies,  ^c. 

3.  That  concerning  an  Overt  Adl. 

As  to  the  Branch  relating  to  the  King  and  his  Relations,  I  fhall  con- 
fider the  following  Particulars : 

1 .  Who  may  be  guilty  ? 

2.  What  is  the  Import  of  the  Words,  Compafs  or  imagine  the  Ki?ig's  Death? 

3.  Who 
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3.  Who  is  a  King  within  the  Adt  ? 

4.  What  is  the  Extent  of  the  Claiife  concerning  the  King's  Relations  ? 
SeB.  4.     As  to  the  firft  Point,  luz.  Who  may  be  guilty, 

I.  I  fhall  take  it  for  granted  at  this  Day,  Tliat  all  Subjedls  of  the  Age  of  Ilf^'^'^eL'* 
Difcretion,  and  of   Sane  Memory,  whether  tliey  be  '  Ecclefiaftical  or  Tern-  .g,^  ,82,&'c. 
poral,  Men  or  Women,  are  included  within  thofe  general  Words  pyhcfi  a  3  I"'^-  4- 
Mmi  doth  compafs,  6cc.  ^;'^'"''  ^^^^ 

Seff.  5.     II.  Alfo  it  fcems  clear.  That  the  Subjeds  of  a  foreign  Prince  uy.  145.  pi. 
coming  into  England  and  living  under  the  Protection  of  our  King,  may,  in  ^^• 
refpedl  of  that  local  Liegeance  which  they  owe  to  him,  be  guilty  of  High  ,[°j^  T^cVc 
Treafon,  and  indidled  that  they,  contra  Domhium  Regem,   (the  Words  natu-  H.P.c.'io,'i5,' 
ralem  Dominum  fuum  being  omitted)  did  compafs,  &c.  contra  higcatitice^^'^-^-^- 
fiice  Dcbitum.    And  it  is  faid,  That  even  an  AmbafTador  committing  a  Trea-  ,  ,7.  '°°' 
fon  againft  the  King's  Life,  may  be  condemned  and  executed  here,  and  that  Hob.  271. 
for  other  Treafons  he  fhall  be  fent  home.     And  it  hath  been  holden.  That  ^^'^30,631, 
there  is  no  Need  of  the  Words  contra  Ligeanttce  Juc^  Dcbitwn  in  an  Indidl-  iRo'.Re.  185; 
ment  for  a  Treafon,  which  is  made  fuch  by  Statute,  and  is  not  a  Treafon  in  <-'afthew  319. 
its  own  Nature.     And  that  there  is  no  Necellity  for  the  Words  centra  ligeiim  skin.\°3  8,^'' 
fupremuvi  Dominum  fuum  in  any  Indidlment  of  Treafon.  360,425,442. 

BcEl.  6.     '  But  it  feemeth  that  Aliens,  who  in  an  hoftile  Manner  invade  '  ^'■°-  ^'*^'- 
the  Kingdom,    whether  their  King  were  at  War  or  Peace  with  ours,    and  H.p'c.10,15; 
whether  they  come  by  themfelves  or  in  Company  with  EngHjJj  Traitors,  can-  Ca'vm's  Caie 
jj^  not  be  puniflied  as  Traitors,  but  fhall  be  dealt  with  by  Martial  Law.   [7]         ^'^^'^ 

Si'Sl.  7.     -'It  hath  been  refolved.  That  one  born  a  natural  Subje6t  is  bound  Con.  baii'r. 
to  fuch  an  infeparable  Allegiance  to  our  King,  that  howfoever  he  may  en-  J^- 
deavour  to  renounce  it,  and  transfer  his  Subje<ftion  from  his  natural  to  a  foreign  ,§  ^'  ^°°'    ' 
Prince,  yet  if  he  pradlife  what  in  any  other  Subjed:  would  amount  to  High  Co.Lit.i2g.a. 
Treafon  he  fhall  fuffer  as  a  Traitor.  °    '  ^-  «•  ^-  ^'■ 

Se£i.  8.     As  to  the  fecond  Point,  viz.  the  Import  of  the  Words  Compafs  Keiynge  8. 
or  imagine  the  King's  Death,  fince  the  faid  Statute  thefe  Words  have  been  ^"  '^'^  Cafe  of 
fo  ftriftly  followed,  that  where  a  King  has  been  aftually  murdered,  yet  not  gte  f  h"^h '* 
the  Killing  him,  but  the  CompafTing  his  Death  has  in  the  Indidlment  been  PC.  107.  ' 
laid  as  the  Treafon,  and  the  Killing  as  an  Overt  Ad:  thereof.  '°^- 

Sc5l.  9.     And  fuch  CompafTing  the  King's  Death  may  be  manifefled  not  p^^c.  ,og  j, 
only  by  Overt  Ads  of  a  dired  Confpiracy  to  take  away  his  Life,  but  alfo  by  m  ;  119 
fuch  as  fhew  fuch  a  Defign,  as  cannot  be  executed  without  the  apparent  Peril  "jj  ^^"  g  p, , 
thereof;  as  by  '  writing  Letters  to  a  foreign  Prince,  inciting  him  to  invade  29.^  ^^ 
the  Realm  ;  or  affembling  Men   together  in  order  to  '  imprifon  or  ^^  depofe  H- P.  C 


the  King,  or  to  '^  compel  him  by  Force  to  yield  to  certain  Demands,  or  to  ]  ^  j. 


11. 

14. 

levy  War  again]}  '  his  Perfon.  120,  122.' 

Se£f.  10.  But  it  is  poiTible  that  it  may  not  be  proved  by  an  ^  Ad,  which  '3  ^n't-  6,  iz; 
diredly  caufes  the  King's  Death  ;  as  the  Glancing  of  an  Arrow  did  that  of  h.'p.  c.  n. 
William  Rufus,  proving  fatal  merely  through  an  unfortunate  Accident,  and '^Kdy. 20,12. 
beins;  accompanied  with  no  unlawful  Circumflance.  Jf-  ^S"  "' 

n    r-»  A  1  1  •     1    i->    •  Tin        •         TJT-  .  i  .        •■  .  '6t  this  was 

Sea.   II.     As  to  the  third  Point,  viz.  Who  is  a  King  within  this  Ad,  made  a  Query 
It  feems  agreed,  That  '  every  King  for  the  Time  being,  in  adual  PofTeflion  '"2'^°-  'f""^"*"- 
of  the  Crown,  is  a  King  within  the  Meaning  of  this  Statute  :  For  there  is  hKelyneezi. 
a  NecefTity  that  the  Realm  fhould  have  a  King,  by  whom  and  in  whofe  Moor  621. 
Name  the  Laws  fliall  be  adminifl:ered  ;  and  the  King  in  PofTefTion  being  the  '  ^^'/"g^  '4. 
only  Perfon,  who  either  doth  or  can  adminifter  thofe  Laws,  muft  be  the  k^j  in'ft^e.^'' 
only  Perfon  who  has  a  Right  to  that  Obedience,  which  is  due  to  him  who  •  H.  H.P.  c. 
adminiflers  thofe  Laws ;  and  fince  by  Virtue  thereof  he  fecures  to  Us  the  '^^'p  q  , 
Safety  of  our  Lives,  Liberties,  and  Properties,  and  all  other  Advantages  ofGo-  3  inft  7. 
vernment,  he  mayjuftly  claim  Returns  of  Duty,  Allegiance,  and  Siibjedion.    9  Ed  4.  i.  b. 
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&^.  12.  And  this  plainly  appears  even  by  the  prevailing  Opinions 
in  the  Time  of  King  Edward  the  Fourth,  in  whofe  Reign  the  Diftinftion 
t  H.  H.  P.C.  betw^een  a  King  de  Jure  and  de  FaBo  feems  firft  to  have  begun  ;  and  yet  it 
60,  6 1, 102,  ^as  thej^  laid  down  as  a  Principle,  and  taken  for  granted  in  the  Argu^ 
9°Ed  4-  I-  b.  »ne»ts  o§  Bagot's  Cafe,  That  a  Treafon  againft  He?iry  the  Sixth,  while  he 
Bro.  Treaf.  was  King,  in  compafTing  his  Death,  was  punifliable  after  Edward  the 
"I'  3  2-  Fourth  came  to  the  Crown,  from  which  it  follows,  that  Allegiance  was 
H.  P.  c.  12.  allowed  to  have  been  due  to  Henry  the  Sixth  while  he  was  King,  becaufe 
Dal.  ca.  89.    every  Indidment  of  Treafon  muft  lay  the  Offence,  confra  Ligcaiitice  D^- 

9 Ed.  4. 1,  b.  SeB.  13.  It  was  alfo  fettled.  That  all  judicial  Ads  done  by  Henry  the 
'■  *•  Sixth  while  he  was  King,  and  alfo  all  Pardons  of  Felony  and  Charters  of 

Ch°arSf'^^'  Denization  granted  by  him,  were  valid  ;  but  that  a  Pardon  made  by  Edwaj'd 
Pardon  22.  the  Fourth,  before  he  was  adlually  King,  was  void,  even  after  he  came  to 
Patents  2r.     4]^^  Crown, 

Exe"mp".  4.         ^^B-   14-     And  by  the  wH.j.  Chap.  I.  it  is  declared,  lHoat  all SuhjeBs 

Judgment  42.  are  bound  by  their  Allegiance  to  Jerve  their  Prince  and  Sovereign  Lord  for  the 

fize^^  ^^    "^^^^  ^^i"Sy  "^  ^^^  Wars,  for  the  Defence  of  him  afid  his  Land.,  againjl  every 

Denfan  i.     Rebellion,  Power,  and  Might  reared  againft  him,  6cc.  and  that  it  is  agaitift  all 

9  Ed.  4. 1,  2, /,^^j^  Rcafon,  and  good  Confcieiue,  that  they  Jlmild  lofe  or  forfeit  any  "Thing 

oEd  4  2  a  for  fo  doing:  And  it  is  enabled,  I'hat  frotn  tlmict forth  no  Perfonsthat  attend 

on  the  King  for  the  T^inie  being,  and  do  him  true  and  faithful  Allegiance  in 

his  Wars,  within  the  Realm  or  without,  fhall  for  the  f aid  Deed  and  true  Duty 

cf  Allegiance  be  conviSl  of  any  Offence. 

SeB.  15.     From  hence  it  clearly  follows  : 

I,  That  every  King  for  the  Time  being  has  a  Right  to  the  People's  Alle- 
giance, becaufe  they  are  bound  thereby  to  defend  him  in  his  Wars  againft 
every  Power  whatfoever. 

Sc5l.  16.     II.  That  one  out  of  Poffeffion  is  fo  far  from  having  any  Right 

to  our  Allegiance  by  Virtue  of  any  other  Title,  which  he  may  fet  up  againft 

the  King  in  Being,  that  we  are  bound  by  the  Duty  of  our  Allegiance  to  re-* 

fift  him. 

.  SeSl.   17.     It  Is  true  indeed,  that  after  the  Reftoration  of  King  Charles 

* "  ''^'        the  Second,  it  was  refolved.  That  all  thofe  who  adted  againft,  and  kept 

him  out  of  PoffelTion,  in  Obedience  to  the  Powers  then  in  Being,  were 

Traitors, 

Kel.  14,  IS-       SeB.  18.     But  it  ought  to  be  confidered,  that  it  was  firft  refolved  by  the 

I  Keb.  315.   ^^^^  Judges,  That  King  Charles  the  Second  was  King  de  FaBo  as  well  as 

J  Keb.  454.    de  Jure,  from  his  Father's  Death  j  and  it  is  apparent,  that  no  other  Perfon 

was  in  PoffefTion  of  any  Sovereign  Power  known  to  our  Laws, 
jinft.  7.  SeB.   19.     However,  it  is  a  general  uncontefted  Rule,  That  upon  the 

H.  P.  C.I  2.  Death  of  a  King  in  adtual  Poffeflion  of  the  Crown,  his  Heir  is  a  King 
1Q2.'  '  within  the  Aft  before  his  Coronation  ;  for  without  a  King  to  execute  the 
Laws,  Juftice  muft  fail ;  and  therefore  it  is  a  Maxim,  That  the  King  never 
dies. 
tH.H.p.C.  SeB.  20.  A  titular  King,  as  the  Hufband  of  a  Queen  Regnant,  feems 
'°M  *s^ff  *°  ^^  within  the  Words,  yet  it  is  clearly  not  within  the  Meaning  of  thia 
Ch.  *i".  ^  "  ^  Law ;  and  e  converfo,  a  Queen  Regnant  is  not  within  the  ftridl  Words,  and 
H.  P.  C.  1 2.  yet  fhe  is  undoubtedly  within  the  Meaning ;  for  by  the  Words,  Our  Lord 
3  In«-  8-       fij^  King,  is  meant  any  Perfon  invefted  with  the  Regal  Power. 

SeB.  21.     By  I  Will.  &  Mar.  SefT.  2,  Chap.  2.  Par.  9.  Every  Per/on 

thatfiall  be  reconciled  to,  or  hold  Co7nmimion  with,  the  Church  o/'Rome,  or  pro- 

fefs  the  PopiJJj  Religion,  or  marry  a  Papiji^  pall  k  excluded,  and  be  for  ever 

3  ^^■''' 
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KHcapahk  fo  inherit,  pojfefs,  or  enjoy  the  Croivji  of  this  Reahn,  Ecc.  And  in  ever) 
Jicch  Cafe  the  People  of  this  Realm  are  abfohed  from  their  Allegiance,  &c. 

SeB.  22.  As  to  the  fourth  Point,  viz.  The  Extent  of  the  Claufc  con- 
cerning the  King's  Relations,  it  is  to  be  obferved,  1  H.H.1».'C 

1 .  That  no  Queen  or  Princefs  Dowager  is  any  Wdv  within  the  Purview  '  H- 

fet'Oflt.      [8]  H.P.C.,?. 

2.  Tlvat  if  the  Companion   (by  which  Word  is  meant  the  Wife)  of  the  iH.H.P.  G. 
King  or  Prince,  confcnt  to  an  Adulterer,  (he  is  no  lefs  guilty  of  Pligh  Treafo?^,  '^,^-    „ 
than  he.  h.  P.  c.  it. 

3.  That  under  tlie  Words  T'heir  cldejl  Son  and  Heir,  the  Son  of  a  Queen  3  l"^.  8,9. 
Regnant  is  included,  and  alfo  the  fccond  Son  after  the  Death  of  the  firft,  ^'^'^ ^^q 
and  perhaps  ahb  a  collateral  Heir  apparent,  efpecially  if  he  be  declared  fuch  125. 

^^  by  Parliament.     [9] 

And  now  we  are  come  to  the  fecond  general  Branch  of  this  Kind  of  High 
Treafon.  vix.  That  concerning  the  levying  of  War,  G?c.  and  adhering  to 
the  King's  Enemies,  &'c.  in   treating  whereof  I  fl:iall  confider, 

1.  What  Ads  liiall  be  faid  to  amount  to  a  levying  of  War  againft  the  See  1  H.  If, 

King.  f'f&r' 

2.  What  iliall  be  faid  to  be  an  Adherence  to  the  King's  Enemies.  '^'' 

EeB.  23.  As  to  the  firft  Point,  It  is  to  be  obferved.  That  not  only  thofe 
who  direcSly  rebel  againft  the  King,  and  take  up  Arms  in  order  to  dethrone 
him,  but  alfo  in  many  otlier  Cafes,  thofe  who  in  a  violent  and  forcible  Man- 
ner withftand  bis  lawful  Authority,  or  endeavour  to  reform  his  Government, 
are  faid  to  levy  War  againft  him  ;  and  therefore, 

Sect.  24.     Thofe  that  hold  a  Fort  or  Caftle  againft  the  King's  Forces,  fj^"''' '°- 
or  keep  together  armed  Numbers  of  Men  againft  the  King's  exprefs  Com-  Bro.Treaflzi. 
itiand,  have  been  adjudged  to  levy  War  againft  him.     But  thofe  who  join  Dait.  Ch.  g^. 
themfelves  to  Rebels,  &c.  for  Fear  of  Death,  and  retire  as  foon  as  they  dare,  ^°j/^rt'  p  q 
feem  to  be  no  way  guilty  of  this  Offence.  139. 

Seel.  25.      II.  Thofe  alfo  who  make  an  Infurredlion   in 'order  to  redrefs  ^'oo'•62I. 
a  publick  Grievance,  whether  it  be  a  real  or  pretended  one,  and  of  their     '^^^    '  |*; 
own  Authority  attempt  with  Force  to  redrefs  it,  are  faid  to  levy  War  againft  2  And.  5. 
the  King,  altho'  they  have  no  dired:  Defign  againft  his  Perfon,  inafmuch  as  ^e'y"ge  7S- 
they  infclently  invade  his  Prerogative,  by  attempting  to  do  that  by  private  ,  h.  h.  p.  C. 
Authority,  which  he  by  publick  Juftice   ought  to   do,  which   manifeftly  131,  135, 
tends  to  a  downrisiht  Rebellion  ;  as  where  great  Numbers  by  Force  attempt  \Y'  'S3- 
to  remove  certam  Perlons  rrom  the  King  ;  or  to  lay  vio  ent  Hands  on  a  Privy  Cro.  Ca.  jgj. 
Counfellor;  or  to  revenge  themfelves  againft  a  Magiftrate  for  executing  his  P°ph-  12?, 
Office  ;,  or  to  bring  down  the  Price  of  Viduals  ;  or  to  reform  the  Law  or  ^^\'^^ 
Religion  ;  or  to  pull  down  all  Bawdy-houfes  ;  or  to  remove  all  Inclofurcs  in  3  inft.  9. 
general,  ZSc.  But  where  a  Number  of  Men  rife  to  remove  a  Grievance  to  \  ^^"-  ^S°> 
their  private  Intereft,  as  to  pull  down  a  particular  Inclofure  intrenching  upon  fj.  p.  c.  14. 
/^  their  Common,  ©r.  they  are  only  Rioters.     [10]  Kdyngeye; 

SeSi.  26.     In  a  fpecial  Verdid,  not  only  thofe  who  are  cxprefly  found  to  |  ^-  ^■^-  ^■• 
have  been  aiding  and  afTifting  a  rebellious  Infurredtion,  but    perhaps   alfo  ,  sid.  358. 
thofe  who   are  only  found  to  have  adted  in  the  Execution  of  the  intend-  ^  ^'^^-  66. 
ed  Violence,  or  to  have    attended  the  principal  Offender  from  the  begin-   "jP^j^'^" 
ning,  though  they  be  not  found  to  have  known  the  Defign  of  the  Rifing,  h.  P.  c.  14. 
fliall  be  adfudged  guilty  of  High  Treafon  ;  but  thofe  who  are  found  only  to  ^^^ 
have  fuddenly  joined  with  them  in  the  Streets,  and  to  have  flung  up  their  i  h. H.P.C. 
Hats  and  hallowed  with  them,  are  cTuil;y  of  no  greater  Offence  than  a  Riot  'JS. 
at  moft.  622. 

J,  Sea. 
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I  H.  H.  P.  C.  ^^,^^  27.  However  it  is  certain,  That  a  bare  Confpiracy  to  levy  fuch  a 
jVyii', ',5 '  ■  War  cannot  amount  to  Treafon,  unlefs  it  be  adlually  levied ;  yet  it  hath 
S  .Tr.  Vo'1.,4.  been  refolved,  that  a  Confpiracy  to  levy  War  againfl  the  King's  Perfon  may 
'^•^■5'^97-  bealledged  as  an  Overt  A'dl  of  compaffing  his  Death,  and  that  in  all  Cafes, 
Dy.98.Pr56.' it' the  Treafon  be  adlually  compleated,  the  Confpirators,  &c.  are  Traitors  as 
Keiyrge  19,  much  as  the  Aftors :  And'  that  there  may  be  a  Levying  of  War,  where 
iTfra  Sea.  3 , .  t^iere  is  no  adtual  Fighting.     [  1 1  ]     [  1 2]  _  '^^ 

Heti.  65.  Sccl.z^.     As  to  the  fecond  Point,  (viz.)  What  fliall  be  faid  to  bean 

3  i"ft'  9-  Adherence  to  the  King's  Enemies,  &c.  this  is  explained  by  the  Words  fub- 
3  Inft  U'.  fcqueiit,  Giving  Aid  and  Cotnfort  to  them ;  from  which  it  appears,  that  any 
iH.H.  P.  C.  Afiiftance  given  to  Aliens  in  open  Hoftility  againft  the  King,  as  by  furren- 
'^lnft°i'o^  dering  a  Caftle  of  the  King's  to  the^n  for  Reward,  or  felling  them  Arms,- 
II.  P.  c.  14.  ZiiC.  or  affifting  ''  the  King's  Enemies  againfl  his  Allies,  or  cruifing  in  a  Ship 
DaliT.89,224.  vvith  Enemies  to  the  Intent  to  deflroy  the  King's  Subjedts,  is  clearly  within 
Vide '^vVn!  tliis  Branch  j  but  there  is  no  Neceffity,  exprefly  to  alledge,  tliat  fuch  Ad- 
315, 316.  herence  '  was  againft  the  King,  for  it  is  apparent;  yet  the  fpecial  Manner 
^Salk.  634.,  Qf:  Adherence  muft  be  fet  fortla :  And  it  is  laid,  that  the  fuccouring  a  Rebel 
sJe^Vaughan's  Acd  into  another  Realm  is  not  within  the  Statute,  becaufe  a  Rebel  is  not  pro- 
Trial  in  the    perly  an  Enemy,  and  the  Statute  is  taken  ftridly. 

St.Tr.  Vol^4.  ^^^^  29.  As  to  the  Branch  relating  to  an  Overt  Aft,  I  fliall  take  it  for 
^  H7. 34  .  gj-^^j^jgj^  t]-,^j  £Qj^g  Overt  A61  mufh  be  alledged  in  every  Indidlment  of 
'St.Tr. Vol. 4.  High  Treafon,  in  compaffing  the  Death  of  the  King,  &c.  or  levying  War,- 
3hiV'i-'^i5  °^  adhering  to  the  King's  Enemies ;  but  there  hath  been  fome  Qneftion 
Sal.  6;  5"'  concerning  what  fliall  be  faid  to  be  fuch  an  Overt  MX,  as  to  which  I  fliall 
iH.H.P.  C. 


con 


fider. 


H.  P.  c.  13.  J-  What  Fads  amount  to  fuch  an  Overt  Act. 

3lnft.  13, 14.  2.  Whether  any  Words  be  fufficient. 

Bm.  Treafon  ^,^_  ^^^       ^^    ^^    ^|^g    ^^.^    p^j^^^   j^    ^^^^^    ^l^^^jy    ^g^^^^     ^y    ^j]^    Tl^^j. 

iH.H.P.  C  confpiring  the  King's  Death,  and  providing  Weapons  to  effedl  it,  or  fend- 
108,109,110.  Jng  Letters  to  incite  others  to  procure  it,  or  actually  alTembling  People 
^Kel)'ngei4,  .^  ordcr  to  take  the  King  into  their  Power,  and  all  other  fuch  like  no- 
« kelynge  20,  torious  Fadts,  done  in  Purfuance  of  a  treafonable  Purpofe  againft  the 
^':^  ,  King's  Perfon,  may  be  alledged  as  Overt  A6ts  to  prove  the  compaffing 
f.',49,'to°i'5  8.  his  Death. 

2-8.Vci  4.  f.  ^cSl.  31,  It  has  alfo  been  adjudged.  That  the  ^  levying  WV  againft 
--^'2^'8"282  ^^^  King's  Perfon  ;  or  the  bare  "  confulting  to  levy  fuch  War;  or  meeting 
Vo'i.'3.f.'i79!  together  and  *' confulting  the  Means  to  deftroy  the  King  and  his  Govern- 
Rufhw.  Straf.  ii^ent ;  Or  ^  aflembling  with  others,  and  procuring  them  to  attempt  the 
l\^_  na  j^j^.,g's  Death  ;  or  lifting  ^  Men  in  order  to  depofe  the  King  ;  or  '  printing 
f  Kelynge  15.  treafonable  Politions,  as  that  the  King  is  accountable  to  the  People,  and 
^'•^'■•g'°'- 3- that  they  ought  to  take  the  Government  into  their  own  Hands,  Qsc.  or 
8 1  And!  106.  publifliing  a  Book  to  prove  that  ^  the  King's  Government  is  Antichriftian- 
ha  Vent.  3 1 6.  and  Heretical,  &c,  maybe  alledged  as  Overt  Adls  to  prove  the  compaf- 
St^Tr. Toi'k  ^i"g  tlie  King's  Death. 

fol.  977.  Sf^??.  32.     As  to  the  fecond  Point,  "ciz.  Whether  any  Words  are  fuffi- 

V0I.3.  f_228.  j-jent  Overt  Adls,  it  has  been  holden.  That  '  written  Words  in  a  Sermon  or 
"TroL  Rep.'  other  Writing  may  amount  to  Overt  Adts  of  compaffing  the  King's  Death, 
S9.  go.  tho'  the  fame  neither  adlually  were,  nor  ever  were  intended  to  be,  preached 

lo'**'^^^  ^^'  or  publiflied  :  but  this  Opinion  feems  ""  to  be  over  fevere  :  for  though  it  be 
2  Ro.  Re.  89.  true,  thzt  JcrwiTc  ejt  agere,  yet  furely  at  cannot  with  any  propriety  be  laid, 
SeetheRever-  j-^at  to  Write  in  fuch  a  private  Manner  eft  aperte  agere,  and  it  feems  rigorous 
[aindeloVAl-  ^o  make  that  amount  to  a  malicious  Deiign  againft  the  King,  which  periiaps 
gernoon  Sid-   was  Only  donc  by  Way  of  Amufement  or  Diverfion, 


r.ey.  i  W.  & 
M.  St.  c.  7, 
private 


Afls.  ^i:^' 
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Se£t.  T^T,.     But  the  great  Queftion   is,  Whether  Words  only  fpoken  can  ^:  ^  C  2. 
amount  to  an  Overt  Aft  of  compafling  the  King's  Death?  Which  i"»'iving  ^^Yniu  4,140. 
been  queflioned  by  fome  great  Men,  and  denied  by  others,  I  dare  not  be  H.  P.  c!  13. 
peremptory  concerning  it. 

ScB.  34.     However  it  feems  agreed,  That  Words  fpoken  only  in  Con- 
tempt and  Difgrace  of  the  King,  and  not  directly  fhewing  any  Purpofe  to 
rebel,  or  any  Way  to  hurt  his  Perfon,  or  difturb  his  Government,  as  thofe  Cro.  Ca.  izj. 
tvhich  charge  with  him  a  perfonal  Vice,   as  Drunkenncfs,  &c.  or  a  perfonal  ^"™-  ^^- ' '  7- 
Defedl,  as  Want  of  Wifdom  or  Steadinefs,  &c.  fliall  not  be  fo  far  drained  '^^" 
as  to  be  made  Overt  Adls  of  compafling  his  Death,  &c. 

SeB.  3  5.  Indeed  it  has  been  holden.  That  to  affirm  that  another  has  a  Velv.  jo;. 
better  Title  than  the  King  is  High  Treafon,  becaufe  it  tends  to  <^raw  p^f  °' ^^^-g^*- 
People  from  their  Allegiance,  and  to  create  a  Mutiny,  &c.  but  perhaps  tins 
may  he  queflioned,  becaufe  it  cannot  certainly  appear  from  fuch  Words, 
whether  the  Speaker  had  a  Defign  againft  the  King's  Perfon  or  no  ?  How- 
ever there  can  be  no  Doubt,  but  that  fuch  Difcourfes  are  highly  punifliable, 
as  great  Mifdemcanors,  and  tending  to  raife  Doubts,  and  difturb  the  Go- 
vernment, 

ScB.  36.  AH  the  following  Words  have  been  adjudged  Hi2;h  Treafon,  iRoRe.iSj. 
If  King  Henry  the  Eighth  will  not  take  back  his  Wife,  he  fhall  r.ot  be.'+^jj^^'^'.^^- 
King,  but  fliall  die;—— — —If  the  King  will  arreft  me  for  High  Treafon  I  2  Ven.  315. 

will  ftab  him; If  I  knew  that  ^Perkin  Warbeck  was  the  Son  of  ^<i-^l^'-^''\^- 

•ward  the  Fourth,  I  would  take  his  Part  againft  Henry  the  Seventh.  9/,  ^172^'' 

Sc5l.  37.     But  however  the  Laws  may  ftand  in  Relation  to  fuch  condi-  iH.  H.  P.  C. 
tional  W^ords,  or  to  loofe  '  Words  fpoken  without  Relation  to  any  A61,  yet  V^'r,^^\ 
it  feems  clear  that  Words  joined  to  an  Adl  may  explain.it,  and   that  Words  185.^ 
of  Perfijafion  to  kill  the  King,  or  manifcfting  an  Agreement,  or  Confuita-  Cro.  Ca.  117. 
tion,  or  Diredions  to  that  Purpofe,  are  fufficient  Overt  Adts  of  compafting  ''^'  ^l^\ 
his  Death  ;  and  it  hath  been  ftrongly  holden,  that  any  ^  dehberate  Words,  :  Lev.  57. 
which  ft-iew  a  diredl  Purpofe  againft  the  King's  Life,  as  thefe.  If  I  meet  the  ^^l^f\j\l\ 
King  I  will  kill  him,  being  fpoken  maturely  and  advifedly,  are  fufficient  Overt  {.\-J^', ,  35. ' 
Ads  of  compaffing  or  imagining  his  Death.  -  Vol.  3.  fol. 

Seel.  -38.     '  And  iince  the  compaffing  or  imagining  of  the  King's  Death  ^^gb^°'' 

is  the  Treafon,  and  Words  be   the  moft  natural  Means  of  expreffing  the  34,  i79,2'3i. 

Imagination  of  the  Heart,  why  fhould  they  not  be  good  Evidences  of  it  ?  Dak.  Ch.  89. 


Befides,  it  has  been  often  adjudged.  That  falfely  to  charge  a  Man  with  fpeak-    j^^^j 


223,  224, 

ing  Treafon  is  adlionable,  which  could  not  be,  if  no  Words  could  amount  See  the  Pre- 
to  Treafon,  as  in  the  Arguments  of  thofe  Cafes  it  is  clearly  holden  that  they  cedent  cued 

'  -  ,      °  J         „      ^.  •'  ^  Cro.  Ca.  118. 

may,  and  not  fo  much  as  njade  a  Queltion. 

heel.  39.     Beftdes  it  is  certain.  That  before  the  25  Ed.  3.  Words  might  c  velv.  107, 
amount  to  Treafon;  and  it  is  a  general  Rule,  that  in  doubtful  Cafes  the '97- 
Reafon  of  the  Common  Law  ought  to  govern  the  Conftrudlion  of  a  Sta-   pg^^^'^/ 
tute.     Alfo  ^  there  can  be  no  Doubt  but  that  he,  who  by  Command  or  Hutt.  75. 
Perfuafion  induces   another  to  commit  Treafon,  is  himfelf  a  Traitor ;  {'^^^^'^'%^W 
without  Queftion  by  fuch  Means  he  would  be  acceflary  to  a  Felony  ;  and  3  Bulf.  225.' 
it  is  an  uncontro verted  Rule,  That  "  whatever  will  make  a  Man  an  Acceftary  1R0.Re.444. 
in  Felony,  will  make  him  a  Principal  in  Treafon)  and  yet  he  docs  no  A(5t  as.  p.c.  2  b. 
but  by  Words. 

Seil.  4.0.     As  to  Sir  Ert'imrJ  CoZv's  Argument  from   '^H.j.  14.  which  =H.P.C.2i5. 
makes  the  *  compaffing  the  King's  Death,   or  that  of  any  of  his  Council,  &c. '  3  inft.  38. 
by  the  King's  Servants,  Felony;  from  whence  he  infers,  that  in  the  Judg- 
ment of  this  Parliament,  the  compaffing  the  King's  Death,  by  bare  Words 
could  not   be  Treafon  before  ;  it   may  be  anfwered,  that  this  Argument 
extends  as  well  to  the  King's  Servants  compaffing  liis  Death  by  any  other 

Ad 
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Adl  whatever,  as  to  their  doing  it  by  bare  Words ;  for  all  are  equally  within 

the  3  H.  7.  and  yet  none  will  contend,  but  that  the  former  hath  always  been 

Treafon. 

^h'h'p  c       ^''^^'  ^^'     ^^  ^'^  ^^'^^  Argument,  that  compafTiiig  the  King's  Death   by 

III   112.       bare  Words  cannot  amount  to  Treafon,  .within  25  £</.  3,   becaufe   many 

late  temporary  Acts  of  Parliameni:  have  made  it  Treafon,  which  would  be 

needlefs  if  it  were  fo  before  ;  it  may  be  anfwered,  That  the  principal  End 

of  thofe  Statutes  was  to  make  it  Treafon  to  charge  the  King  with  Herefy 

or  Schifm,  of  Ufurpation,  or  to  affirm  that  it  was  lawful  to  take  up  Arms 

againft  him,  which  the  Romauifts  were  apt  to  be  guilty  of  at  the  Beginning 

of  the  Reformation,  and  it  may  be  queftioned  whether  thefe  be  Overt  Ads 

Rep!  89, 9c   of  High  Treafon  within  25  £.  3. 

Se£l.  42.  Indeed  it  is  recited  in  the  Preamble  of  i  Mar.  Self,  i.  Chap.  i. 
That  the  State  of  every  Khig  co?iJiJls  more  affuredly  hi  the  Love  of  the  SubjeSls 
towards  their  Prince,  than  in  the  Dread  of  Laws  made  with  rigorous  Pains  ; 
and  that  Laws  made  for  the  Prcfervation  of  the  Commonwealth  without  great 
Penalties  are  more  often  obeyed  and  kept,  than  Laws  jnade  with  extrefne  Pu- 
nijhments.  And  infpccial  fiich  Laws  fo  made,  whereby  7iot  the  Ignoraiit  but  alfo 
the  Learned,  mindifig  Ho?iefty,  are  off  en  trapped,  yea  many  'Times  for  Words 
only,  without  other  Fa£l  or  Deed  do7ie  or  perpetrated ;  and  thereupon  the  ^ecn 
calls  to  Re7nembrancc,  that  many,  as  well  honourable  Perfons,  as  others  of  good 
Reputation,  had  then  of  late,  (for  Words  only,  without  other  Opinion,  Fadl,or 
Deed)  Jnffered  j}:>ameful  Death,  and  exprefes  her  Pleafure,  that  the  Severity  of 
fuch  like  extreme  dangerous  and  painful  Laws  jJ^all  be  abolifxd.  And  then  fol- 
lows the  enadting  Claufe,  That  from  thenceforth  none  AB  or  Offhice,  beiitg 
by  A£l  of  Parliament  or  Statute  tnade  Treafon,  Petit  Treafon,  or  Mifprifion  of 
Treafon,  by  Words,  Writing,  Cyphering,  Deeds,  or  otherwife  whaifoever,Jloall  be 
taken,  had,  deemed,  or  adjudged  to  be  High  Treafon,  Petit  Treafon,  or  Mifpri- 
fion of  T.reajon,  but  only  fuch  as  be  declared  and  exprcfed  to  be  Treafon,  Petit 
Treafon,  or  Mifprifion  of  Treafon,  by  25  Ed.  3.  Nor  that  any  Pains  of  Death, 
Penalty,  or  Forfeiture,  in  any  Ways  etifue  to  any  Offender  for  the  doing  any 
Treafon,  6cc.  other  than  fuch  as  by  the  faid  Statute  of  2  ^"EA.  3.  be  ordained ; 
any  Statute  fine  e  the  f aid  twenty  fifth  7'ear  o/'Ed.  3.  or  other  Declaration  to 
the  contrary  in  any  wife  notwithjlanding. 

SeB.\i.  And  it  muft  be  confeffed,  That  this  Statute,  prima  Facie, 
feems  very  much  to  favour  the  Opinion,  That  no  Words  whatfoever  can 
of  themfelves  amount  to  Overt  Ad:s  of  High  Treafon,  inafmuch  as  one 
of  the  principal  Mifchiefs  intended  to  be  redreffed  by  it- feems  to  be,  that 
Men  had  often  fuffered  as  Traitors  for  Words  ^only  ;  yet  the  Force  of  this 
Objedion  will  be  very  much  leffened,  if  we  confider,  that  the  principal 
Purport  of  the  faid  Statute  of  i  Mar.  feems  to  be,  to  make  the  25  Ed.  3. 
according  to  the  Intention  of  the  Makers  of  it,  the  only  Standard  of  Trea- 
fon, and  to  abolifh  all  fubfequent  Statutes,  which  had  made  any  Oifences 
Treafon,  which  were  not  contained  in  the  faid  Statute  of  25  Ed.  3.  but  no 
Way  to  extenuate  the  Crimes  mentioned  in  25  Ed.  3.  or  to  take  away 
the  Force  of  any  natural  Expofition  thereof ;  for  the  firll:  Part  of  the  Pre- 
amble complains  of  fuch  Laws  as  not  only  inflifted  Punishments  over 
fevere  for  the  Crimes  intended  to  be  reftrained  by  them,  but  vv'ere  alio 
penned  in  fuch  a  Manner,  as  to  be  often  apt  to  entrap  the  wifeft  by  bare 
Words;  but  furely  this  can  no  Way  be  applicable  to  25  £^.3.  inafmuch 
as  no  Punifliments  can  be  thought  extreme  for  the  Crimes  therein  re- 
ftrained, and  there  can  be  no  Danger  from  that  Statute  of  any  Man's  be- 
ing punifhed  for  unwary  or  innocent  Words,  inafmuch  as  there  is  no  Co- 
lour to   fay,  that  any  Words,  as  fuch,  are  puniHied  within  that  Statute, 

but 
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but  only  the  mofi:  wicked  Imagination  of  the  Heart,  which  may  be  fomc-" 
times  proved  by  the  Evidence  of  Words :  And  it  farther  appears  from  the 
next  Part  of  the  Preamble  of  the  faid  Statute  of  i  Mar.  that  it  has  an  Eye' 
only  to  fuch  Statutes  as  are  above  mentioned,  inafmuch  as  it  compLiins  of 
Perfons  having  fuffercd  fliameful  Deaths  for  Words  only,  without  otlier 
Opinion,  Fadl,  or  Deed,  which  is  very  applicable  to  thofe  many  Statutes  in 
the  Time  ofiY.  8.  as  26  H.  8.  13.  and  35  //.  8.  3.  and  fome  others,  which 
made  bare  Words  High  Treafon,  many  of  which  were  fo  far  from  pur- 
porting a  Defign  againft  the  King's  Life,  that  they  were  fcarcc  otherwife 
criminal  than  as  they  were  prohibited  by  thofe  Statutes ;  but  furely  this  can 
have  no  Relation  to  25  Ed.  3.  either  in  punifb.ing  a  Man  for  fuch  Imagina- 
tions of  the  Heart  as  are  mofl:  perverfely  wicked,  or  in  fuffering  thofe  Ima- 
ginations to  be  proved  upon  him  from  his  own  Mouth.  Alio  it  is  far- 
ther remarkable,  That  the  enabling  Claufe  reflrains  only  fuch  Offences,  as 
are  made  High  Treafon  by  by  Statutes  fubfequent  to  25  Ed  3.  from  being 
adjudged  Pligh  Treafon  by  Words,  Writing,  Cyphering,  cifc.  and  feems  to 
leave  the  Offences  contained  in  the  faid  Statute  to  the  fame  Conffruftion 
which  they  had  before.  , 

8eB.  44.  As  to  the  Authority  of  Sir£(^.  Coke  in  his  third  In  ftitute,  it  is  of  the  311111.14,140. 
lefs  Weight,  becaufe  he  is  faid  to  have  been  fome  Time  of  the  contrary  Opinion.  iRol.Re,  106. 

SeSl.  45.  Neither  does  it  appear  to  me,  That  my  Lord  Chief  Juftice 
Hale  was  at  all  of  this  Opinion ;  for  though  in  the  latter  Edition  of  his 
I'reafife  of  the  Pleas  of  the  Croivfi,  it  be  faid,  That  compaffmg  by  bare 
Words  is  not  an  Overt-A6l,  &c.  yet  in  the  firfl:  Edition  publiibed  in  the 
Year  1678,  it  is  twice  faid.  That  it  hath  been  adjudged  that  Words  are  Old  Edition 
■  anOvert-Adt.     [13]  '  I^HPC 

Se^.  46.     The  fecond  Kind  of  High  Treafon,  concerning  the  King's  ,,,  to  no,  ' 
Office  in  the  Adminiftration  of  Juftice,  is  expreffed  in  the  Words  following  ;  3'z>  322, 
If  a  Man  flay  the  Chancellor^  T^reajurer^    or  the  King's  fujiices  of  the  one  ^^^' 
Bench  or  the  other,  Ju/lices  in  Eyre,  orjie/lices  of  Afjixe,  and  all  other  Jujlices 
afjtgjied  to  hear  a?id  determine,  being  in  their  places  during  their  Ofices. 

Se£t.  47.     It  hath  been  holden.  That  this  Part  of  the  Statute  fliall  not  h.  P.  c.  17. 
be  extended  by  Equity,  to  any  other  High  Officers  of  State  befides  thefe  ex-  3  Infl- 18. 3?. 
prefly  named,  nor  even  to  thefe  when  they  are  not  in  aftual  Execution  of  ^fg  jo'/'^f" 
their  Offices,  nor   to  any  Attempt  to   kill   them,  nor  even  to  the   adtual 
Wounding  of  them,  unlefs  Death  enfue.     See  the  iiext  Chapter. 

SeSl.  48.     The  third  Kind  of  High  Treafon,  relating  to  the  King's  Seal,  3  inft.  tj, 
is  faid  to  have  been  High  Treafon  at  the  Common  Law,  and  is  expreffed  in  ^'^-  ''•  "^^  ^'  ?■ 
the  following  Words,  Andifa  Man  counterfeit  the  King's  Great  or  Privy  Seal.  ,'sY'to".  84.*"' 

Se£l.  49.     It  hath  been  holden.  That  thefe  Words  extend  to  the  Aiders  h  p  c    s 
and  Confenters  to  fuch  Counterfeiting,  as  well  as  to  the  Acftors.  S.  P.  c.  3.  a. 

Se5l.  50.     But  not  to  an   Intent  or   Compaffing  to  do  it,  if  it  be  not  3  inft.  1 5. 
adlually  done.  H.P.  ciis. 

Se^.  51.  ^  Nor  to  the  fixing  of  the  Great  Seal  to  a  Patent,  without  a  Ig^'^'^'  ^' 
Warrant  for  fo  doing.  >  3  inft.  jj. 

SeSl.  52.  '^  Nor  to  the  razing  of  the  Name  of  one  Manor  out  of  a  Pa-  ^-  ^'^\^^' 
tent,  and  putting  in  that  of  another,  nor  to  any  artificial  removing  of  the  c.Tg.  f.^zj. 
true  Writing,  and  adding  Matter  altogether  new  :  Nor,  by  the  better  OpI-  See  i  H.H  v. 
nion,  to  the  taking  off  the  Wax  imprcffed  with  the  Great  Seal  from  a  true  ?jl^]''j,^^so 
Patent,  and  fixing  it  to  a  Writing  purporting  a  Grant  from  the  King.  3  injt.  1*5. 

Se^.  53.     "  Nor  to  the   Counterfeiting  of  the  Sign  Manual,  or  Privy '^^°-  '5' 
Signet,  but  this  is  made  High  Treafon  by  i  Mar.  6.  3inft''ic,i6. 

Se(^.  54.     The  fourth  Kind  of  High  Treafon  concerning  the  Coin  Is  ex-  2  Keb.  74. 
preffed  in  thefe  Words,  If' a  Man  counterfeits  the  King's  Alomy,  and  if  a  ^l°- '^'^^^-  '^ ' 

M  Man\l'^ff:^,. 

2H.4. 25. 
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Man  bring  falfe  Money  into  this  Realm,  coiinterUit  to  the  Money  of  England, 
as  the  Money  called  Lufliburgh,   or   other  liiie  to  the  f aid  Money  of  England, 
knowing  the  Money  to  be  falfe,  to  Merchandize  or  make  Pay}Hent,  in  Deceit 
cf  our  f aid  Lord  the  King  and  his  People. 
In  treating  hereof  I  ihall  confider, 

1.  The  Branch  relating  to  the  counterfeiting  of  the  King's  Money. 

2.  That  concerning  the  bringing  of  falfe  Money  into  the  Realm,  G?r. 
In  treating  of  the  firft  Branch  I  fhall  fhew, 

1.  What  Degree  of  counterfeiting  Money  will  amount  to  High  Treafon. 

2.  What  fliall  be  faid  to  be  the  King's  Money  within  this  Adl. 

fH.  H.P.  C.  5'('6?.  55.  As  to  the  Point  of  counterfeiting,  it  is  faid,  That  thofe,  who 
215,214,  coin  Money  without  the  King's  Authority,  are  guilty  of  High  Treafon 
Br?  Treaf.  within  this  Acft,  v/hether  they  utter  it  or  not ;  and  that  thofe,  who  have  the 
27.  King's  Authority  to  coin  Money,  are  guilty  of  High  Treafcn,  if  they  make 

^r  ^a  ^'/°'  it  of  bafer  Alloy  than  they  ought ;  and  that  thofe  alfo  are  guilty  of  the  fame 
Lon;ra6H.7.  Crime,  who  receive  and  comfort  one  who  is  known  by  them  to  be  guilty 
13-  thereof;  but  that  Clippers,  &c.  are  not  v/ithin  this  Statute. 

3  ^^^J.-  '°-,_  SeSl.  56.  '  But  it  feems.  That  thofe,  who  barely  utter  falfe  Money 
3  Inft  17.  made  within  the  Realm,  knowing  it  to  be  falfe,  are  neither  guilty  of  High 
H.  P  C.  127.  Treafon,  nor  of  a  Mifprifion  thereof,  but  only  of  a  High  Mifprifion  :  Yet 
Comw  Dyer  by  8  iS?  9  Will.  3.  26.  they  are  in  fome  Cafes  made  guilty  of  Felony,  for 
296.  and       which  fee  the  next  Chapter. 

I  H.  H.P  C.  ^^^_  ^^_  b  ^g  jQ  tj^e  fecond  Point,  viz.  What  fliall  be  faid  to  be  the 
H.'P.  c.  19.  King's  Money  ?  It  feems.  That  fuch  only  as  is  coined  by  the  King's  Autho- 
>3H.7.io.b.  rity  either  in  Gold  or  Silver  within  the  Realm,  and  confequently  not  brafs 
^_- '^;jFg^'(-^^' Farthings,  &c.  fliall  come  under  this  Denomination.     [14]  c^ 

,g.'         '  SeSl.  58.     But  the  Mifchiefs  intended  to  be  remedied    by  this  Statute, 

I  H.  H.  P.  C.  having  been  found  by  Experience  not  to  have  been  fufficiently  redreffed 
214-373.  by  it,  as  thus  reflrained,  the  fame  have  been  farther  provided  for  by  fubfe- 
!>  3  Ind.  577.  quent  Statutes. 

3  f."''-  '7-  SeSf.  59.     For  by  \  M.  SefT.  2  Ca.  6.  Thofe  ivho  forge  any  Foreign  Coin 

Dalt^ca^gg.    of  Gold   or  Silver,  ivhich  pall  be  cu7-re?it  by  Confent  of  thr  King,  JImU  be 
,  H.  H.P.  C.  guilty  of  High  Trerfon. 
21010213.         SeB.  60.     And  by    14  El.  3.  Thofe  ivho  forge  Money  not  current,  &c. 

their  Aiders  and  Abetters^  are  guilty  of  Mifprifion  ^f  Treafon. 
I  H.  H.  P.  C.  St'B.  61.  By  5  £/.  1 1 .  Whoever  pall  avap,  clip,  round,  or  fie.  And  by 
327,  328.  18  £/.  I.  Whoever  fjall i?77pair,  diminifi,  falffy,fcale,  or  lighten,  for  Lucre 
or  Gain,  the  proper  Money  of  this  Realm,  or  that  .of  other  R.ealms  made  cur- 
rent by  Proclamation,  fall  be  deemed  as  an  Offetzder  in  Treafon,  and  forfeit 
all  his  Chattels  abfolutely,  and  his  Hereditaments  for  Life,  but  without  Cor- 
ruption of  Blood  or  Lofs  of  Dower. 

SeSf.  62.  By8&?9^.  3.26.  made  perpetual  by  7  Anne^  25.  Whoever 
fall  hiowingly  make  or  mend,  or  begin  to  make  or  mend,  buy,  fell,  or  have  in 
his  Poffeffon,  any  Moidd  or  Prcfs  for  Coining,  or  .  convey  fuch  Infruments 
out  of  the  King's  Mint,  or  mark  on  the  Edges  any  Coin  current,  or  counter- 
feit or  colour  or  gild  any  Coin  rejembling  the  current  Coin  of  this  Kingdom, 
or  any  round  Blanks  of  bafe  Metal,  Sec.  Jhall  be  guilty  of  High  Treafon,  but 
without  Corruption  of  Bhod  or  Lofs  of  Dower ;  And  by  7  Anna  25.  The 
Pro fecut  ion  for  fuch  making.  Sec.  may  be  at  any  Time  within  fx  Months. 

SeB.  63.  And  by  Par.  5.  Such  Infruments  may  be  feized  by  any  Perfon, 
and  brought  before  a  fufice  of  Peace,  in  order  to  be  produced  in  Evidence 
at  the  Trial  of  fuch  Offenders  ;  aiid  after  they  fall  be  fo  produced,  they  fall 
be  defaced  and  deflroyed ;  and  all  falfe  Money,  which  fall  be  fo  produced, 
fhall  be  cut  in  Pieces. 
>  SeB. 
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ScSl.b\.  By  6(3  jlFill.  1,.  17.  lll:oeverj]:aU  apprehend  a  Coiner  or  Clipper,'^'  2  Ch.  12. 
h.Q.  and  pre feciite  him  to  CorL-viSlion^  fl.mll  receive  0}  the  Sheriff  ^o\.  &c.  And^^^' '^i- 
he  icho,  being  guilty  hinij'elf,  Ihall  difcover  tivo  or  three  more,  JJ:all  have  a 
ir^  Pardon,    [i/] 

As  to  the  fecoiul  Branch,  concerning   the  bringing  Eilfc  Money  into  the  ^e  r  H.  \l. 
Reahn,  the  following  Particulars  are  oblervable,  ^''  *-  ^^i- 

ScB.  65.     I.  That  tlie  Money  fo  bi-ought  muil  be  counterfeited  accord- 1  h.  h.  p.  c, 
ing  to  the  Similitude  of  Englijh  Money  :  But  by  i  &  2  Pfjil.  &  Mar.  11.  It  is  "5>  "8, 
tnade  High  Trrafon  to  bring  into  the  Realm  Money  c  cunt erfeited  according  to  the  li^'p^c\j 
Similitude  of  foreign  Coin  current  here,  to  the  Intent  to  merchandize  therewith.    S.  P.  C.  3. 

Se5i.  66.     II.  That  it  muft  be  brought  by  one,  who  knows  it  to  be  falfe.      _\ 

Se£l.  67.     III.  That  it  mufl:  be  brought  from  a  foreign  Nation,  and  not  i  H  H.  P.  C. 
from  Ireland,  or  other  Place  fubjedl  to  the   Crown  of  England ;  for   tho'  ^-''  ^^^* 
to  fome  Purpofes  they  be  diftinft  from  the  Realm  oi  England,  and  cohfe-  3  u.  n.  ,0. 
quently  Money  brought  from   thence  may  within  the  Letter   of  the  Statute  ^-  P-C  3. 
be  faid  to  be  brought  into  the  Realm,  yet  inafmuch  as  the  counterfeiting  is  ^  pc^i2 
punifliable  there  by  the  Laws  of  our  King   as  much  as   m  England,   the  Bm  Treaf  19. 
bringing  Money  fromfuch  Places  has  been  conftrued  to  be  no  more  within  D'^'Sg  '"^^i- 
the  Aft  than  if  they  were  adlually  in  England.  ^ 

Se£l.  68.     IV.  That  the  bare  uttering  of  fuch  Money  here  by  one  who 
brought  it  not  over,  is  not  within  this  Branch  ;  but  by  Force  of  an  antient  ,  y^^  ,  g 
Statute,  if  falfe  Money  be  found  in  the  Hands  of  a  fufpicious  Perfon,    he  H.  P.  c.  21. 
may  be  arrefled  till  he  have  found  his  Warrant. 

SeSt.  69.  V.  That  it  is  not  neceffary  that  fuch  falfe  Money  be  ad:ually 
paid  away  or  merchandized  withal,  for  the  Words  are  to  merchandize  or 
make  Payment,  &c.  which  only  import  an  Intention  to  do  fo,  and  are 
fully  fitisficd  whether  the  A&.  intended  be  performed  or  not :  But  ^cc?re, 
becaufe  both  Coke  and  Hale  feem  to  hold  otherwife ;  however  it  is  clear,  ^^^^^  ,g 
that  bringing  over  Money  counterfeited  according  to  the  Similitude  of  foreign  H.  P.  c.  21. 
^  Coin  is  Treafon  within  i  &  2  Phil  &  Mar.  1 1 .     [16] 

Se^.  70.  Alfo  in  the  faid  Statute  of  25  Ed.  3.  there  is  this  Claufe, 
And  bccauje  that  ?na}ty  ether  like  Cafes  of  T'reafon  may  happen  in  Time  to 
come,  nvlnch  a  Man  cannot  think  nor  declare  at  this  prefetit  Time,  it  is  ac- 
corded. That  if  any  other  Cafe,  fuppofed  Treafon,  "which  is  not  above  fpecificd, 
doth  happen  'bejore  any  fuftices,  the  fuftices  fall  tarry  without  any  gcif^g  to 
fudgment  of  the  Treafon,  till  the  Caife  be  Jl:iewed  and  declared  before  the  King 
and  his  Parliament,  whether  it  ought  to  be  judged  Treafon  or  other  Felony. 

Seel.  71.     By  Virtue  of  this  Claufe,  many  Offences,  which  are  not  High 
Treafon  within  this  Statute,  as  the  Murder  of  an  Ambaffidor,  Gfc.  were  de-  i  H.  H.  P.  c. 
clared  by  the  Parliament  to  be  High  Treafon  ;  but  thefe  and  all  other  fuch  3°^- 
like  Declarations  are  made  void  by  i  Mar.  i.  And  it  feems  that  the  Parlia-  12  Co.  16. 
ment  have  no  fuch  Power  at  this  Day  by  Virtue  of  the  faid  Claufe,  inaf- 
much as  the  faid  Statute  of  i  Mar.  exprefly  enafts,  That  no  Offence Jhall  be 
deemed  High  Treafon,  but  only  fuch  as  is  declared  and  expreJJ'ed  to  be  f  by 
■25  Ed.  3.  and  takes  no  Notice  of  the  faid  Claufe  relating  to  the  Parliament. 

And  now  we  are  com.e  to  Offences,  whichhave  been  made  High  Treafon 
lince  the  faid  Statute  of  i  Mar.  and  in  treating  of  thefe,  we  fliall  confider, 

1.  Offences  in  upholding  or  favouring  the  Power  of  the  Pope. 

2.  Offences  againlt  the  Proteftant  Succeflion. 

3.  Offence  of  lifting  Men  without  the  King's  Licence. 

And  firft.  Offences  in  upholding  or  favouring  the  Power  of  the  Pope 
feem  reducible  to  the  following  Heads  : 

1.  Extolling  the  Pope's  Power. 

2.  Putting  in  Ure  Popilh  Bulls. 

3.  Perverting  others,  or  being  perverted  to  Poperv. 

4,  Re- 
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4.  Receiving  Popifli  Orders  or  Education  in  Popifli  Seminaries,  and  not 
fubmitting,  z§c. 

5.  Refuling  a  fecond  Tender  of  the  Oaths, 

SeB.  72.  And  firft,  The  Offence  of  extolling  the  Pope's  Power  is  made 
High  Treafon  by  5  £/.  i.  Par.  2,  &  10.  by  which  it  is  enadled,  Tbcd  if 
any  Fer Jon  within  the  Rent's  Dotninions  JJ:;all,  by  Writings  Cyphering^  Preach- 

See  I  H.  H.   ing  or  T'e  aching.  Deed  or  Act,  advifedly  and  wittingly  hold  or  ft  and  with,  ex- 

V.C.2,i\,i%?.  tot  or  Jet  forth,  ^naintain  or  defend,  the  furiJdiSiion  of  the  BiJJ:>op  of  Rome» 
heretofore  claimed  in  this  Realm,  or  by  any  Speech,  open  Deed  cr  ASt,  willingly 
or  ad-vifedly  attribute  any  Jiich  Authority  to  the  See  cj^  Kome,  he /l:all  be  guilty 
of  a  Prasniunire  by  the  firji  Offence,  of  High  Treajon  by  the  Jecondy  but  with- 
out Corruption  cf  Blood  or  Lcjs  of  Dower. 

Dyer  282.  ^eci.  73.     It  has  been  holden^  That  he,  who  knowing  the  Effed  of  a 

Book  v/ritten  beyond  Sea,  b-ings  it  over  and  fecretly  fells  it,  and  alfo,  That 
he,  who  by  Report  hearing  the  Contents  thereof  commends  it,  and  alfo. 
That  he,  who  knowing  its  Contents  fecretly  conveys  it  to  a  Friend  with  aa 
Intent  to  pervert  him,  is  in  Danger  of  the  Statute  ;  and  it  has  been  re- 
folved,  That  he,  who  having  read  the  Book  does  afterwards  in  difcourflng 
of  it,  allow  it  to  be  good ;  and  alfo.  That  whoever  writes  or  prints  fuch 
a  Book,  and  after  publiflies  it,  is  clearly  guilty  :  But  it  is  faid.  That  he,  wha 
having  heard  of  the  Contents  barely  buys  and  reads  the  Book,  is  not  within 
the  Statute. 

&V.46.PI.99.  Se5l.'j\.  It  has  alfo  been  holden,  That  if  one  who  is  convidled  and 
condemned  for  an  Offence  of  this  Nature,  being  afterwards  demanded  by 
the  Judges,  whether  he  be  ftill  of  the  lame  Opinion  ?  anfwer.  That  he 
is,  he  is  guilty  of  High  Treafon,  as  having  advifedly  maintained  the  Pope's 
Power  a  fecond  Time. 

SeSl.  j^.  The  fecond  Offence  of  this  Kind,  viz.  That  of  putting  in 
Ure  a  Popifli  Bull,  is  made  High  Treafon  by  13  El.  1.  Par.  2  &  3.  By 
which  it  is  enafted,  T^hat  if  any  within  the  ^een's.  Dominiom  fall  put  in 
Ure  any  Bidl  or  Infirument  of  Abjolution  or  Reconciliation  obtaitied  fro?n  the 
See  of  Komc,  or  fhall  take  upon  him  by  Colour  thereof  to  abfohe  or  recon- 
cile any  Perfon^  or  to  grant  or  promife  any  Abjolution  or  Reconciliation,  or 
Jloall  willingly  receive  any  Juch  Abjolution  or  Reconciliation,  or  fall  obtain 
from  the  See  of  Rome  any  Bull  or  Writing  whatjoever,  or  publif,  or  any- 
Ways  put  the  fame  in  Ure,  he  is  guilty  of  High  Treafon.  And  by  Par.  4. 
Accejjdries  after  the  Offence  incur  a  Praemunire.  And  by  Par.  5,  6.  'Thofe 
who  within  fix  Weeks  dijcloje  not  an  Offer  of  fuch  Bulls,  &c.  to  Jome  Privy 
Counjellor,  &c.  are  guilty  of  a  Mijpr  if  on  of  "Treafon. 
iH.H.  P.  C.      Secl.yb.     The  third  Offence  of  this  Kind,  viz.     That  of  perverting 

337.  338-  others,  or  being  perverted  to  Popery,  is  made  High  Treafon  by  23  El.  i. 
Par.  2.  &  3  fac.  i.  4.  Par.  22,  23.  by  which  it  is  enafted,  That  ij' a?iy  one 
ffall  pretend  to  have  Power,  or  fall  put  in  PraElice  to  withdraw  a  SubjeB 
from  his  natural  Obedience  to  the  King,  or  to  withdraw  them  for  that  Intent 
to  the  Romifli  Religion,  or  to  move  to  promije  any  Obedieiice  to  any  Foreign 
Power,  cr  to  do  any  Overt- ASi  to  that  Intent,  or  to  reconcile  one  to  the  See  of 
Rome,  and  if  any  Perjon  Jlmll  by  any  Meajis  be  willingly  withdrawn,  or 
promije  Obedience,  as  aforefaid,  he  is  guilty  of  High  Treajon. 

SeeCavvIey         ^^^-  77'     -^"^  ^7  3  J'^^'   ^'  4*     If  any  P  erf  On,  who  is  reconciled  to  the 

187.  i'cd'o/'Rome  beyond  the  Seas,  return  into  the  Reahn  and  fubjnit  himfelf  &c. 

and  take  the  Oaths  within  fix  Days  after  his  Return,  he  is  excifed. 

SeB.  7 'J.  It  feemeth  that  the  bare  pretending  to  fuch  a  Power,  without 
any  farther  A61  in  endeavouring  to  perfuade  Perfons  from  their  Allegiance, 

Savilj.  PI.  9,  or  the  bare  endeavouring  fo  to  perfuade  them,  without  any  Pretence  of 
fuch  a  Power,  is  High  Treafon  within  thefe  A(5ls. 

3  ' SeB.  79. 
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SeSl.  yg.  The  fourth  Offence  of  this  Kind,  'viz.  That  of  receiving  Po-  '  H.H.P.  c. 
pifli  Orders  or  Education,  &c.  is  m;uie  High  Treafon  by  27  El.  2,  Par.  3.  ^^^''  ^^"" 
by  which  it  is  enaded,  l^kat  if  any  Ecclcfuifiick^  born  in  the  ^een' s  Domi- 
niojiSy  and  ordained  or  prof-jjed  by  Fopijii  Authority ^  JJjall  remain  in  the 
^een's  Dominions,  or  come  from  beyond  Sea,  and  not  fubmit  to  fome  Bip.op 
or  fufice  of  Peace  within  three  Days,  a?id  take  the  Oaths,  &c.  he /ball  he 
guilty  of  High  Treafm. 

Seff.  80.  And  by  Par.  5.  If  any  SuhjeB,  not  being  an  Ecclefiajfick,  pall 
not  return  from  a  Pcpijh  Seminaty  within  fix  Months  after  a  Proclamation 
to  that  Piirpofe  /;?  London,  and  fubmit,  &c.  within  two  Days,  he  fall  be 
guilty  of  High  'Treafon,  whem'ver  he  JImU  otherwife  return. 

Se6i.  81.  And  by  Par.  13.  //'  any  Subjefl  fhall  know  that  any  fuch  Frieji 
is  within  the  Realm,  and  not  difccvcr  him  to  fome  fujlice  of  Peace,  &c. 
within  twdve  Days,  he  fall  be  fined  and  imprifoned  at  the  ^een's  Will; 
and  if  any  fufiice  of  Peace,  &c.  to  whom  fuch  Matter  foal  I  be  difcovered, 
fall  not  give  Information  to  feme  of  the  Privy  Council,  &c.  within  twenty- 
eight  Days,  he  jhall forfeit  two  hundred  Marks. 

In  the  Conflrudlion  of  this  Statute  it  hath  been  refolvcd, 

SeB.  82.  I.  That  in  an  Indldlment  grounded  on  this  Statute  againfi:  r-'rh  94. 
a  Prieil:  remaining  here  beyond  the  Time  limited  by  the  Statute,  it  mufl 
be  alledged.  That  he  was  born  in  the  Reahn,  ^c.  and  alfo  that  he  was  or- 
dained, ^c.  by  Authority  challenged  or  pretended  from  the  See  of  Rome ; 
but  that  tliere  is  no  nefcd  to  fhew  in  what  Place  in  particular  he  was  born, 
or  whether  he  were  ordained  within  the  Realm,  or  beyond  Sea. 

Secf.  83.  II.  That  one  in  PopKlii  Orders,  being  in  a  Siiip  in  order  "to 
go  to  Ireland,  and  driven  by  a  Storm  into  England,  and  immediately  appre- 
hended, is  not  guilty  of  High  Treafon  within  this  Ad: ;  for  his  Defign  of 
going  to  Ireland  was  prevented,  G?  ?iil  cfficit  conatus,  nif  fequatur  ef'eSlus,  Raym  377, 
and  he  was  forced  into  England  by  the  Adl  of  God,  and  againft  his  Will ; 
neither  can  he  be  faid  to  remain  here  within  the  Intent  of  the  Statute,  be- 
caufe  he  was  compelled  to  it  by  Reafon  of  the  Profecution. 

SeB.  84.  The  fifth  Offence  of  this  Nature,  vix.  That  of  refufing  a  fe- 
cond  Tender  of  the  Oaths,  is  made  High  Treafon  by  5  El.  i.  Par.  1  i,  12 
&  zo.  by  which  it  is  enabled,  That  ij  any  Pcrfon,  who  fall  have  a  Charge, 
Cure,  or  Office  in  the  Chinch,  or  an  Office  or  Miniftry  in  an  Ecclefiaflical 
Court,  or  if  any  Perfon  who  fall  wilfully  refife  to  obfrve  the  Rites  of  the 
Church  of  England,  after  having  been  admonifed  ly  the  Ordinary,  &c.  or 
that  fall  fay  or  hear  private  Mafs,  bcc.  Jhall  refufe  a  fcond  Tender  of  the 
Oaths,  he  fall  be  guilty  of  High  Treafon,  but  without  Corruptian  of  Blood. 
Vide  infra  Ch.  19. 

SeB.  85.  Secondly,  Offences  againfi  the  Proteftant  Succeffion  made  Pligh 
Treafon  are  twofold : 

i;  Denying  the  Power  of  the  Parliament  to  limit  the  SuccefTion  of  the 
Crown,  which  is  made  High  Treafon,  by  4  Anna  8.  Par.  r,  2.  and  6  Araue 
7.  Par.  I,  2.  whereby  it  is  enaded,  That  whoever  fall  malicioufy,  ad- 
vijedly,  and  dircBly,  by  Writing  or  Printing,  declare,  maintain  and  affirm. 
That  the  pretended  Prince  of  Wales,  or  any  other,  bath  any  Right  or  Title  to 
the  Crown,  otherwife  than  according  to  i  W.  ^  M.  ch.  2.  or  12  W,  3.  ch.  2. 
or  that  the  Kings  of  this  Realm,  by  Authority  of  Parliament,  are  not  able 
to  make  Laws  to  limit  and  bind  the  Crown  and  the  Defcent  and  Government 
thereof,  fall  he  guilty  of  High  Treafon,  and  that  thofe  that  malicicvfy  and 
direblly  affirm  the  fame  by  Preaching,  Teaching,  or  advifed  Speaking,  /hall  he 
guilty  of  a  Praemunire, 

.N  2.  En- 
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2.  Endeavouring  malicioufly,  advifedly,  and  diredtly  to  hinder  any  Perfon, 
who  fluU  be  next  in  SuccefTion,  according  to  i  W.  &  M.  and  12  W.  3. 
which  is  made  Higli  Treafon  by  i  Aima;  17. 

SeB.  86.  3.  The  Offence  of  Hfting  Men  without  the  King's  Licence  is 
made  High  Treafon  by  1 2  Ji?m,z  1 1 .  by  which  it  is  enafted,  lljat  every  Sub- 
jeB  JJmU  be  guilty  of  High  Treafon,  tvho  Jljall,  in  the  Kingdom  of  Great 
Britain  or  Ireland',  Itjl  or  enter  himfelf  in  the  Service  of  any  foreign  Prince 
or  Perfon  as  a  Soldier,  or  procure  another  to  be  fo  lifted,  or  to  go  beyond 
Sea  with  fuch  Intent,  without  the  King's  Licence,  or  in  the  Vvtnch.  King's  Ser- 
vice even  with  our  King's  Licence,  until  the  faid  French  King  f^U  have 
difbanded  all  his  Enghlh  Regiments,  &c.  But  this  A<51  is  to  continue  but  for 
three  Years,     {^ly^  =|:ij 


CHAP.     XVIII. 

Of  Felonies   moi'e  immediately  agcmifl  the  King, 

Tr7Elonies  more  immediately  againft  the  King  are  of  five  Kinds : 

1.  Offences  relating  to  the  Coin  or  Bullion. 

2.  Offences  againfl:  the  King's  Council. 

3.  The  Offence  of  paffing  beyond  Sea  to  ferve  a 'foreign  Prince. 

4.  Imbezilling  the  King's  Armour. 

5.  The  Offence  of  relieving  a  Popifh  Prieft. 

Felonies  relating  to  the  Coin  or  Bullion  are  of  three  Kinds  : 

1.  The  Offence  of  debafing  it. 

2.  The  Offence  of  unlawfully  diminidiing  it. 

3.  The  Offence  of  endeavouring   by    extraordinary   Means    to    in- 
creafe  it. 

Se£i.  I.  And  firft,  The  Offence  of  debafing  the  Coin  or  Bullion  was 
provided  againft  by  many  ancient  Statutes,  which  feem  to  be  obfolete  at 
this  Day  ;  for  the  Importation  of  ill  Money  was  made  Felony  by  17  Ed,  3. 

g  Inft  92,  93.  N.  15.  (which  was  never  printed,)  and  fo  was  the  Payments  of  Blanks, 
(which  were  made  of  a  bafe  Alloy,)  by  £  H.  6.  9.  and  the  coining  or 
bringing  in  Galley  Half-pence,  Sefkins  or  Doydekins,  by  3  ii/".  5.  i.  How- 
ever it  is  made  High  Treafon  to  bring  in  falfe  Money,  &c.  by  25  Ed.  3. 

Su  raCh  17.  ^"'^  ^  ^  ^  ^^-  ^  ^^^-  ^  ^-  ^"^  by  8  £if  9  Will.  3.25.  Par.  6.  It  is  -r.ade 
Felony  to  Blanch  Copper  for  Sale,  or  to  mix  blanched  Copp:r  with  Silver,  or 
k?iowingly  to  buy  or  fell,  or  offer  to  Sale  blanched  Copper  alone,  or  inixt 
with  Silver,  or  knowingly  and  frauduhmtly  to  buy,  6cc.  any  Mixture  which 
fljall  be  heavier  than  Silver,  and  look,  and  touch,  and  wear  like  Standard 
Gold,  but  be  manifeftly  worfe,  or  to  receive  or  pay  any  Counterfeit  milled 
Money,  &c.  at  a  lower  Rate  than  the  fame  by  its  Denomination  doth  import, 
or  was  coined  or  counterfeited  for.     [iH]  c^ 

Seel. 
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EeB.  2.  Secondly,  The  Offence  of  diminillung  the  Coin  or  Bullion  of  fop**  M9- 
the  Kingdom   has  been  always  thought  to  be  of  very  ill  Confequencc,   as    °  '  ^''^' 
tending  to  iir.pov>.rifh  the  Nation,  and  to  eiiibarrafs  Trade,  and  with  an  Eye 
to  thofe  Inconveniences  it  was  madt  Felony  by  17  E.d.  3.  N.  15.   (which  3 1  nil  92,93. 
was  never  printed)  to  tranfport  Silver,  except  Plate  carried  over  by  Great 
Men  to  ferve  their  Houfes  ;  alfo  the  Tranfportation  thereof  was  prolii- 
bited  by  many  other  Statutes,  as  27  Ed.  3.  14.  5  Rich.  2,  2.  2  H.  4.  16. 
2  H.  6.  6.  and  3  i!/.  8.  i.     But  this  general  Rcftraint  being  found  by  E.:- 
perience  to  be  inconvenient  to  Trade ;  which  by  exporting  Money  to  one 
Market  may  bring  back  fuch  Goods,  as  will  more  than  make  lip  the  Lofc, 
from  another,  it  was  enadled  by  15  Car.  2.  7.  Par.  12.  T'hat  any  Pcrfo?i 
might  export  any  foreign  Coin  or  Bullion  moithout  Duty,  frji  making  an  En~ 
try  thereof  in  the  Cujlom-Houf. 

SeB.  3.  But  this  Licence  having  been  often  abufed  by  the  Tranfportation 
of  fuch  Silver,  v.'hich  having  been  coined  into  Englijb  Money  or  wrought 
into  Plate,  was  afterwards  melted  down  into  the  Forni  of  foreign  Coin  or 
Bullion,  it  was,  in  order  to  prevent  this  Mifchief,  enafted  by  6  Gf  7  Will.  3 . 
17.  Par.  3.  That  none  (J^all  cafl  or  make  Ingots  or  Bars  of  Silver  in  Imitation 
c/'Spanifli,  U7ider  Pain  of  five  hundred  Pounds.  And  it  is  fartlier  enadted  by 
the  faid  Statute,  Par.  5.  That  no  Pcrfen  fall  tranfport,  or  caife  to  be  tranf- 
ported,  afiy  molteji  Silver,  but  only  fuch  as  fall  be  marked  or  fiamped  at 
Goldfmith's  Hall,  6cc.  nor  even  that  without  a  Certificate  under  the  Hands 
of  one  of  the  Wardens  of  the  Goldfrnith's  Company,  that  Oath  hath  been  -made 
by  the  Oivner  or  Owners  thereof,  and  likewife  by  one  credible  Witnefs,  that  the 
fame  is  lawful  Silver ;  and  that  no  Part  thereof  was  (before  the  fame  was 
molten)  the  current  Coin  of  this  Realm,  nor  Clippings  thereof,  nor  Plate  wrought 
within  this  Kingdom,  6cc. 

SeSl.  4.  Alfo  it  is  farther  enadted.  Par.  6.  That  ajiy  Officer  of  the  Cuftom- 
Houfe  may  fixe  any  molten  Silver,  which  fall  be  put  on  Board  any  Veffel,  with- 
out having  fuch  Mark  or  Stamp,  and  alfo  fuch  Certificate,  as  is  above  mentiofied. 
SeSi.  5.  And  it  is  farther  enafted.  Par.  7.  That  if  any  Broker,  not  be- 
ing a  trading  Goldfmith,  or  Refiner  of  Silver,  fall  buy  or  fell  any  Bullion 
or  molten  Silver,  he  fall  fufi'er  Iniprifonrnent  for  fix  Months  without  Bail. 

SeB.  6.  Alfo  it  is  farther  enadted.  Par.  13,  14.  That  if  a  Doubt  fall 
arife  upon  Bullion  f-ipped  to  be  exported,  whether  the  fame  be  Englifli  or  Fo- 
reign, the  Proof  fall  lie  upon  the  Owner,  &c.  And  that  if  am  Perfonfall 
enter  or  f.np  any  Bullion,  by  the  faid  Aoi  allowed  to  be  exported,  other  than 
in  the  Name  cf  the  true  Owner,  Proprietor  or  Importer,  the  Exporter  fall 
forfeit  the  fame,  or  the  full  Value  thereof 

Seel.  7.  Thirdly,  The  Endeavours  of  feme  Perfons  in  making  Ufe  of 
extraordinary  Methods  for  the  producing  of  Gold  and  Silver,  were  found 
by  Experience  to  be  fo  prejudicial  to  the  Publick,  both  from  tlie  lavifh  Wafle 
of  many  valuable  Materials,  and  alfo  from  the  Ruin  of  many  Familiesj 
which  had  been  occafioncd  by  fuch  ufelefs  Expences,  that  it  was  thought  ne- 
ceiliry  to  put  a  Check  to  fuch  Pradlices  by  fome  fevere  Law,  and  for  that 
Purpofe  it  v/as  made  Felony,  by  5  H.  4.' 4.  to  multiply  Gold  or  Silver,  or  to  Dyer  83. 
tfe  the  Art  or  Craft  of  Multiplication.  And  it  was  holden.  That  the  prac-  ^''-  '°> 
tiling  to  find  out  the  Philofophers  Stone,  by  .which  it  is  imagined  that  all 
Metals  may  be  made  Gold,  was  Felony  within  this  Statute  :  But  tliis  Re- 
ftraint  having  been  found  to  have  no  other  Effed;,  upon  the  unaccountable 
Vanity  of  thofe,  who  fancied  fuch  Attempts  to  be  practicable,  but  only  to 
fend  them  beyond  Sea,  to  try  their  Experiments  v/itli  Lnpunity  in  other 
Countries,  the  Statute  of  5  H.  4.  was  at  laft  wholly  repealed  by  i  Will.  Gf 
Mar.  30. 

Sea.  8. 
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Se5l.  8,  As  to  the  fecond  Kind  of  Felonies  more  immediately  againft  the 
Supra  Ch.  i;.  King,  viz,.  thofe  which  are  againfl  his  Council,  it  is  enadied  by  3  H.  7. 
Sedi.  40.  i^_  ''I'bat  if  any  jhcorn  Servant  in  the  Chequer-Roll  cj  the  King's  HouJJiold, 
under  the  State  cf  a  Lord,  make  any  Conjcderacy,  CompaJJing,  Confpiracy  or 
Imagination  ixiih  any  Perfon,  to  dtjlroy  or  murder  the  King,  or  any  Lord  of 
this  Realm,  or  any  other  R  erf  on  fworn  to  the  King's  Council,  he  ffjall  be 
guilty  cf  Fckny. 

Se5i.  9.  And  it  is  £irther  enafted  by  9  Amice,  Chap.  16.  T^hat  if  any 
Perfon  fall  attetnpt  to  kill,  af'aiilt,  frike  or  ivound  any  Privy  Ccunfellor 
in  Execution  of  his  Office,  he  fall  fiiffer  as  a  Felon  without  Clergy. 

-Se£l.   10.     As  to  the  third  Offence  of  this  Kind  {viz.)  That  of  pafilng     - 
3lnft.  Fo.      beyond  Sea  to  ferve  a  foreign   Prince,  it  is  enadted  by  3  Jac.  i.  4.  Par. 
crwle''',8°''"  ^^'   I9>  20,  21,  That  every  SuhjcEl,  who  fall  go  out  of  the^Realm  to  ferve 
any  foreign  Prince  or  State,  or  fall  pafs  ever  the  Seas,  and  there  volunta- 
rily ferve  any  fuch  joreign  Prince  or  State,  not  having  befre  his  going  taken 
the  Oath  of  Obedience,  fall  fiff'er  as  a  Felon  ;  and  that  if  any  Gentleman, 
or  Perfon  of  higher  Degree,  or  afiy  Perfon   who  hath  born  any  Ofice  or 
Charge  in  Camp  or  Army,  fall  go  out  of  the  Realm  to  ferve  fuch  foreign 
Prince,  fee.  without  being  boimd  with  two  Sureties  in  a  Bond,  conditioned 
that  he  fall  not  be  reconciled  to  the  See  of  Rome,  nor  enter  into  any  Con- 
fpiracy againfl  the  King,  he  fall  be  a  Felon.     [19]  ''1^ 
See  the  next        Sccl.   II.     Note,  That  by  I  Will.  &  Mar.  SefT.  i.  Chap.  8.  this  Oath  of 
Chapter.        Obedience  is  taken  away,  and  the  new  Oaths  of  Allegiance  and  Supremacy 
enjoined  in  the  Room  thereof. 

Se^.   12.     As  to  the  fourth  Offence  of  this  Kind,  viz.  That  of  imbe- 
zilUng  the  King's  Armour,  it  is  enadled  by  31  El.  4.  That  if  any  Perfon, 
having  the  Charge  or  Cufody  of  the  King's  Armour,  Ordnance,  or  Munition, 
&c.  or  of  any  ViBuals  provided  for  the  viElualling  of  any  Soldiers  or  Mari- 
ners, &c.  fall  for  Lucre  and  Gain,  or  wittingly,  advifedly,  and  cf  Purpofe 
to  hinder  or  impeach  the  King's  Service,  imbezil,  purloin,  or  convey  away  a?ty 
of  the  fame  Armour,  &:c.  to  the  Value  cf  twenty  Shillings,  he  fall  be  judged 
guilty  of  Felony. 
sFnft.  78,79.      Sc5l.   13.     But  fuch  Offender  mif  be  profecuted  within  the  Year  next  ajtcr 
Cawley  90,    the  Offence  done  ;  neither  fall  he  for  fit  his  Hereditaments  any  longer  than 
5'"  during  his  Life  ;  fior  fall  his  Blood  be  corrupted,  or  his  Wife  I'cfe  her  Dower. 

Seol.  14.  As  to  the  fifch  Offence  of  this  Kind,  viz.  That  of  relieving 
a  Popifh  Prieff,  it  is  enacted  by  27  El.  2.  Par.  4.  That  whoever  fall  wit- 
tingly and  willingly  receive,  relieve,  comfort,  aid  or  maintain  a?7y  Jefuif, 
Seminary  or  other  Popif  Prief,  &c.  being  at  Liberty  or  cut  of  Hold,  know- 
ing him  to  be  fuch  a  Jefuit,  &cc.  fall  for  fuch  Offence  be  adjudged  a  Felon 
without  Benefit  of  Clergy. 


C  II  A  P.     XIX. 

Of  PnTmunire. 

OFfences  more  immediately  againft  the  King,  not  capital,  come  gene- 
rally under   the  Titles  of  Pra?nunire,   Mifprifion,  and  Contempts. 
In  treating  of  Prcemzmire  I  fliall  coniider, 

1.  What  Offences  come  under  this  Notion. 

2.  How  they  are  puniflied. 

2  And 
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And  firfl:,  Offences  coming  under  the  Notion  of  Framimlre^  feem  to  be 
reducible  to  the  following  general  Heads  j 

1.  Offences  againft  the  Prerogative  of  the  Crown. 

2.  Offences  againft  the  Authority  of  the  King  and  Parliament. 

Thofe  of  the  firft  Kind  feem  to  come  under  the  following  Particulars  -, 

1.  Making  Ufe  of  Papal  Bulls. 

2.  Derogating  from  the  King's  Common  Law  Courts. 

3.  Appealing  to  Rome  from  any  of  the  King's  Courts. 

4.  Exercifing  the  Jurifdidlioii   of  a  Suffragan   without  the  Appointment 

of  the  Biiliop  of  the  Diocefe. 

5.  Refufing  to  eled:  or  confecrate  the  Perfon  nominated  by  the  King  to 

a  Bilhoprick. 

6.  Maintaining  the  Pope's  Power. 

7.  Bringing  in  Agnus  Dei. 

8.  Contributing  to  the  Maintenance  of  a  Popifli  Seminary. 

9.  Refufing  the  Oaths. 

SeB.  I.  But  inafmuch  as  thefe  Offences  depend  chiefly  upon  Statutes 
made  for  the  Prefervation  of  the  Sovereignty  of  the  Crown  from  the  In- 
croachments  of  the  See  of  Rome,  I  fliall,  in  order  to  fliew  the  Reafonable- 
nefs  of  thefe  Laws,  take  a  fliort  View  of  thofe  "Hiiirpations,  which  made 
them  neceffiry. 

SeB.  2.     It  is  the  general  Opinion,  That  Chriftianity  was  firft  planted  Davis 8 8. con: 
in  this  Ifland  by  fome  of  the  Eaftern  Church,  which  is  very  probable,  from  S^Wen's  janus 
the  ancient  Britons  obferving  Eajier  always  on  the  fourteenth  Day  oi  the 
Month,  according  to  the  Cuftom  of  the  Eaft.  ,  p^^jj^^.^  ^j, 

SeB.  3.     But  the  Saxons  being  converted  about  the  Year  600.  by  Perfons  6.  Par.  12, 20, 
fent  from  Rome,  and  wholly  devoted  to  the  Intereft  thereof,  it  cannot  be  2'>  22,  24, 
expeded  that  fuch   an  Opportunity  of  enlarging  the  Jurlfdidion  of  that  See  H'^  Banow 
ihould  wholly  be  negledled.  from  Page 

SeB.  4.  '  And  yet  Parfo?is,  m  his  Attempt  to  anfwer  Sir  Edward  Coke\  ^5^  '°  ^^^-^ 
fifth  Report  concerning  the  King's  Ecclefiaftical  Authority,  is  fcarce  able  ,]„){.  ,j^_  a! 
to  produce  any  Liftances  of  the  Papal  Power  in  this  Kingdom  before  the  344-  a- 
A^!?r;;;<7;/ Conqueft.  Indeed  he  tells  us.  That  four  or  five  Perfons  were '^'"^"^^'j"  ^  ^^""* 
made  Bifhops  by  the  Pope  at  the  firft  Converfion,  but  offers  not  any  Example  65.^ 
thereof  between  the  Year  669  and  the  Conqueft;  and  it  is  certain,  That  ^  ^'^'■'•""'^  ch. 
all  Bilhopricks  were  then  conferred  by  the  King's  Delivery  of  a  Ring  and  3,,  "^.^^'o^"' 
a  Paftoral  Staff.  S'!  52. 53'. 

SeB.  5.     ''  Neither  is  he  able  to  produce  any  Inftance,  that  looks  like  an  l^'''^'  5^" 
Appeal  to  Rome  before   the  Conqueft,  except  in  the  Cafe  of  two  Biftiops,  frcm  Page 
and  he  is  forced  to  own,  That  even  one  of  the  Bifliops  was  depofed  by  two  -^y-  to  25S. 
Kings,  and  could  get  no  Relief  againft  either  of  them,  notwithftanding  the  ^^*^'i^,^i.^j|j^!"'"^ 
Pope's  utmoft  Application  in  his  Favour.  67, 68. 

SeB.  6.  Nor  can  he  fhew  more  than  four  or  five  Inftances  of  Exemp-  Parfon's  ch.  6. 
tions  from  ordinary  Jurifdidion,  granted  or  confirmed  by  Popes  to  Religious  from  Par.  37 
Houfes  in  thofe  Days,  which  plainly  lliews  that  this  Concurrence  wa's  not'^^  '  ^ 
thought  neceflary ;  and  it  appears.  That  our  ancient  Kings,  of  their  own  21  Ed.  3.  60. 
Authority,  exempted  fome  Abbeys  from  Epifcopal  Jurifdidtion  ;  and  it  hath  ^-  ''• 
always  been  a  received  Rule,  even  in  the  Times  of  Popery,  That  the  Chan-  F.N.B'tl.a! 
cellor  ftiall  vifit  a  Church  of  the  King's  Foundation,  notwithftanding  it  be  27Ed  j.&s.a. 
not  fpecially  exempted.  \  Ror'Ab'r.'' 

O  ocB,  y,  2J0, 231. 
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Davis  £9.  ^^^_  ^_     gut  ti-ie  Pope,  having  favoured  and  fupported  William  the  firft 

in  his  Invalion  of  the  Kingdom,  took  that  Opportunity  of  enlarging  his 
Incroachments,  and  in  this  King's  Reign  began  to  fend  his  Legates  hither ; 
Davis  90, 93.  and  prevailed  at  firft  with  Hemy\}i\Q.  firft,  and  afterwards  with  King  'John, 
p^^^^^''°|' to  give  up  the  Donation  of  Bifliopricks  ;  and  in  the  Time  of  King  &t'///V;7, 
Selden's  Janus  gained  the  Prerogative  of  Appeals ;  and,  in  the  Time  of  Hc7iry  the  fecond, 
Angiorum  67.  exempted  all  Clerks  from  the  Secular  Power. 

Selden's  Epi-        ^^^ -  8.     Indeed   this  King  did  at  firft   ftrenuoufly  withftand  thefe  In- 
nomis.cap.  8.  novations,    and  abolifhed  moft  of  them  by  the   Conftitutions  of  Chirauion  : 
ep-9>-Bm-  upon   the  Death  o^  Becket,    who,   for  having   violently   oppofed  the 
King,  was   flain    by   fome  of  his  Servants,  the  Pope  got  fuch  an  Advan- 
tage over  the  Kng,  that  he  was  never  after  able  effedtually  to  execute  thofe 
Laws. 

SeB.  9.  And  not  long  after  this,  by  a  general  Excommunication  of  the 
King  and  People,  for  feveral  Years,  becaufe  they  would  not  fuffer  an  Arch- 
biftiop  to  be  impofed  upon  them,  King  yohn  was  reduced  to  fuch  Straits, 
that  he  was  obliged  to  furrender  his  Kingdoms  to  the  Pope,  and  to  receive 
them  again,  to  hold  of  him  for  the  Rent  of  a  Thoufand  Marks. 

SeSl.  10.     And  in  the  following  Reign  of  Henry  the  third,  partly  from 

2lnft.  584.     the  Profits  of  our  beft  Church  Benefices,  which  were  generally   given  to 

Italians,  and  others  refiding  at  the  Court  of  Rome,  and   partly  from   the 

Dav.  95.       Taxes  impofed  by  the  Pope,  there  went  yearly  out  of  the  Kingdom  Seventy 

thoufand  Pounds  Sterling. 

SeB.  1 1 ,  The  Nation  being  under  this  Neceffity  was  obliged  to  provide 
for  the  Prerogative  of  the  Prince  and  the  Liberties  of  the  People,  by  many 
ftridl  Laws.  And  in  the  Reign  of  Edward  the  fii-ft,  Religious  Houfes  were 
2lnft.  580.  prohibited  under  high  Penalties,  to  fend  any  thing  to  their  Superiors  be- 
yond Seas  J  and  it  was  declared  by  Parliament,  That  the  Pope's  taking  upon 
him  to  difpofe  of  Englifi  Benefices  to  Aliens  was  an  Incroachment  not  to 
be  endured ;  and  foon  after  thefe  Grievances  produced  thofe  more  fevere 
Laws  againll  the  above  mentioned  Offences  of  this  Nature,  the  Particulars 
whereof  are  before  fet  forth. 

SeB.  12.     And  firft  the  Offence  of  making  Ufe  of  Papal  Bulls  is  made 
a  Trcemunire  by  many  ancient  as  well  as  later  Statutes  ;  for  it  is  enadted  by 
25  Ed.  3.  called  the  Statute  of  Provifors,  T^hat  whoever  Jhall,  ly  a  Papal  Pro- 
See  Regifter  vijion,  dtjlurb  any  Patron  to  prefetit  to  a  Benefice,  6cc.  JJoall  be  fined  and  im- 
^\  ft  prifoned  till  be  make  fidl  Remind ation,  6cc.     And  it  is  further  enacfted   by 

25  Ed.  3.  Stat.  5.  Chap.  22.  '^hat  ij  any  one  piirchafe  a  Provifiwn  of  an  Abbey 
or  Priory,  he  fimll  be  out  of  the  Ki?ig's  ProteSlion.  And  by  38  Ed.  3.  S* 
12  R.2.  \^.  &  IT,  R.2.  Stat  2.  Chap.  2.  That  whoever fioall accept  a  Be- 
7iefice  contrary  to  25  Ed.  3.  fi:)all  be  banifioed.  And  by  13  i?.  2.  Stat.  2. 
Chap.  3.  "That  whoever  Jloall  bring  a  Sentence  of  Excommunication  again/1  any 
Perfon  for  executing  the  f aid  Statute  of  2^  Ed.  t^.JImU  fnffer  Pain  of  Life  and 
Member.  And  by  16  i?.  2.  5.  'That  whoever  J}:all purchafe  or purfiie,  or  caufe 
to  be  purchafed  or  purfued,  in  the  Court  o/'Rome  or  elfewhere,  aiiy  Trav/lations, 
Procejfes,  Sentences  of  Excommimicaticn,  Bulls,  Infinwients,  or  other  Thifigs, 
contrary  to  the  Tenor  of  that  Statute,  which  touch  the  KitJg,  againfi  him,  his 
Crown,  his  Regality,  or  his  Realm,  or  bring  them  within  this  Reahn,  or  receive 
them,  &c.  Jhall  be  out  of  the  Ki?ig's  ProteBioJi  and  their  Lands  andTenemetits, 
Goods  and  Chattels  forfeited  to  the  King ;  a?id  they  fijall  be  attached  by  their 
Bodies,  6cc.  And  by  2  iiZ.  4.  3.  That  whoever  Jhall  purchafe  fro?n  Rome  a 
Provifion  of  Exemption  from  Ordinai-y  Obedience ;  and  by  2  H.  4.  4.  That 
whoever  Jhall  put  in  Execution  Bidls  purchafed  by  thofe  of  the  Order  of  Cifteaux 
to  be  difcharged  of  Tithes,  Jhall  incur  the  like    Penalty,     Alfo  Offenders 

of 
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of  this  Nature  are  farther  reftralned  by  6  H".  4.  r.  7.  H.  4.  8.  9  H.  4.  8.  & 
3  H.  5.  4.  fi\'  u'/'A/'  //'('  Statutes  above  mentioned  are  enforced  and  explained. 
And  it  is  farther  enaded  by  23  i/.  8.  21.  Scdl.  22.  TZ'/7/  -xrhnjer  (Imll  fue 
for  or  execute  any  Licence,  Difpenfatioii,  cr  Faculty,  from  the  See  of  Rome  ; 
and  bv  28  H.  8.  16.  (by  which  all  Bulls,  Briefs,  &c.  heretofore  obtained 
from  Rome,  are  made  void)  That  whoever  fiall  ufe,  alledge,  or  plead  the 
fame  in  any  Court,  unlefs  they  were  confirmed  by  that  Statute,  or  afterwards 
by  the  King,  JImU  incur  the  like  Penalty.  Yet  it  hath  been  holden,  That 
die  alledging  of  an  ancient  Bull  in  order  to  induce  another  principal  Matter,  2  Lev.  251. 
whereon  to  ground  a  Title  without  claiming  any  thing  from  the  Bull  itfelf, 
is  not  within  this  Statute. 

Se5l.  13,     By  13  ^/.  2.  thofe  who  purchafe  any  Bull,  ZSc.  irom  Rome,  iH.  H.P.  c. 
are  guilty  of  High  Treafon.     But  thofe  ancient  Statutes  ftill  continue  in  ^J-V  r 
Force;  and  it  is  in   the  Eledlion  of  the  Crown  to   proceed   either  upon  chap.  17. ' 
them,  or  13  El.  Alfo  by  the  faid  Statute  of  13  El.  The  Aiders,  Comforters,  Davii84. 
and  Maintainers  of  fuch  Offenders  after  the  Offence,  to  the  Intent  to   uphold 
the  faid  ufurped  Power,  incur  a  Prsmunire. 

Seel.  14.     The  fecond  Offence  of  this  Nature,  viz.  That  of  derogating  2  Rol  Abr: 
from  the  King's  Common  Law  Courts,  is  faid  to  have  been  a  High  Offence  ' '^  <^-3i77-' 
at  Common  Luw,  and  is  made  a  Pramunire  by  many  ancient  Statutes  ;  for    ' ''  ^' 
by  27  Ed.  3.  I.  &  38  Ed.  3.  of  Provifors,  If  any  SuhjeB  draw  any  out  of 
the  Realm  in  Plea,  whereof  the  Cognizance  pertains  to  the  King's  Court,  or 
of  Things  whereof  Judgments  be  given  in  the  King's  Court,   or  fue  in  any  Raflal's  Entr. 
other  Court,  to  defeat  or  impeach  the  fudgments  given  in  the  Kijig's  Court,  466  b.467.b. 
he  fall  be  war?ied  to  appear,  &cc.  in  proper  Perfon,  at  a  Day  containing  the  3  inii.Vz-.^* 
fpace  of  two  Months ;  at  which,  if  he  appear  not,  he  and  his  ProSlors,  &cc.  Bxo.  Prsmu- 
Jhall  be  put  out  of  the  King's  Protection,  his  Lands  and  Chattels  forfeited,  his''"^  ^■ 
Body  imprifoned  and  ranfmed  at  the  King's  IVill,  &c. 

Seci.  15.  And  by  16  Rich.  2.  5.  Both  thofe  who  fiall  purfue  or  caufe  to 
b.  purfued  in  the  Court  of  Rome  or  elfewhere  any  Procffes  or  Infruments, 
or  other  Things  whatfoever  which  touch  the  King,  againji  him,  his  Crown,  and 
Regality  or  his  Realm,  and  alfo  thofe  who  fjall  bring,  receive,  notfy,  or  execute 
them,  and  their  Abettors,  &c.  Jhall  be  put  out  of  the  King's  Protection,  &c. 

SeB.  16.     In  the  Conftruftion  of  thefe  Statutes  it  was  holden.  That  cer-  2  Bulft.  299. 
tain  CommifTioners  of  Sewers  for  fummoning  one  before  them  who  had  got  ^.  ^"'*;  '^5" , 
a  Judgment  at  Law,  and  imprifoning  him  tiil  he  would  releafe  it,  wereguiky 
of  .1  Prt^tnunire. 

SeB.  ly.     Alfo  there  have  been  formerly  many  flrong  Opinions,  Th.it  ^ '  3  Inft.  123, 
Suits  in  Equity  to  relieve  againft  a  Judgment  at  Law  are  within  thefe   Sta- '^j^'    „ 
tutes;  efpecialiy  if  the  End  thereof  be  to  controvert  the  very  Point  deter-  ch.  23. 
mined  at  Law,  or  to  feek  Relief  after  Judgment  in  a  Cafe  wherein  the  Law  2  Chan.  Cafes 
may  reheve,  as  againft  Exceflivenefs  of  Damages,  CSc.     But  it  feems  to  be  |j'''  ^^^  p, 
generally  agreed  at  this  Day,  That  no  fuch  Suit  is  within  the  Intention  of64,3oi.a. ' 
the  faid  Statutes.  «  ^^^v.  241. 

SeB.  iS.     It  hath  been  fiid,  That  ''  Suits  in  the  Admiralty  or  Ecclefiafti-  Ha'd.  ,25. 
cal  Courts  within  the  Re.:lm  r.re  within  16    R.  2.  5.   (by  Force   of  thofe  1  Danv.  Abr. 
Words,  or  elfewhere)  if  they  concern  Matters,  the  Cognizance  whereof  be- "^e'^, ''',^' 
longs  to  the  Common  Lawj  as   where  a  Bilhop  deprives  an  Incumbent  of  1  Mod.  ,-9'. 
a  Donative,  or  excommunicates  a  Man  for  hunting  in  his  Parks,  &c.  or  3  ^eb.  221. 
where  '  Commiffioners  of  Sewers  imprifon  a  Man  for  not  releafing  a  Judg- 
ment at  Law.  ''  2  Buif.  299. 

SeB.  19.     But  it  feemeth.  That   a  Suit   in  thofe   Courts  for  a  Matter  c  jin^Vzo? 
which  appears  not   by  the  Libel  itfelf,  but  only  by  the  Defendant's  Plea,  12'.  122. 

_,_  Bio.  Prsmun. 
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or  other  Matter  fubfequent,  to  be  of  temporal  Cognizance,  (as  where  a 
Plaintiff  libels  for  Tithes,  and  the  Defendant  pleads  that  they  were  fevered 
from  the  nint  Parts,  by  which  they  became  a  Lay-Fee)  is  not  within  the 
Statute,  becaufe  it  appears  not  that  either  the  Plaintiff  or  the  Judge  knew 
that  they  were  fevered. 

Se£l.  20.  The  third  Offence  of  this  Nature,  {viz.)  That  of  appealing. to 
Rome  from  any  of  the  King's  Courts,  is  made  a  Pramimire  by  24  H.  8.  12.. 
and  25  iif.  8,  1 9.  by  which  it  is  enafted,  T'hat  alljuch  Appeals^  as  formerly  ipcre 
made  to  Rome,  Jhall  from  henceforth  be  ?nade  to  the  High  Court  of  Chancery.  ■ 

SeSl.2\.  The  fourth  Offence  of  this  Nature,  {viz.)  That  of  exerciiing 
the  Jurifdiftion  of  a  Suffragan,  without  the  Appointment  of  the  Bifhop  of 
the  Diocefe,  is  made  a  Prcemiinire  by  26  H.  8.  14.  which  fets  forth  at 
large  for  what  Towns  fuch  Suffragans  may  be  nominated  by  the  King,  and 
alfo  how  they  may  be  nominated,  confecrated,  and  commifiioned. 

SeSf.  22.  The  fifth  Offence  of  this  Nature,  {viz.)  That  of  refiifing 
to  elecfl  or  confecrate  the  Perfon  nominated  by  the  King  to  a  Bifhoprick,  is 
made  a  Prcemunire  by  25  H.  8.  20.  Par.  7.  by  v/hich  it  isenadred,  Ihat  if 
any  Dean  and  Chapter  refufc  to  ele£i  the  Perfon  named  in  the  King's  Letter 
for  a  Bifioprick,  and  tofignify  fuch  EkSfion  to  the  King  within  t-wenty  Days 
after  the  Licence  Jhall  come  to  their  Hands,  or  if  any  Archbif:>op  or  Bifcp 
after  fuch  EleBion  (or  No^nination  by  the  King  in  Default  therccf  llgmfied 
unto  them  by  the  King)  Jl^all  refiife  avithin  twenty  Days  to  confirm  and  confecrate 
the  Perfon  fo  fgnificd  to  them.,  they  incur  a  Pr;Emunire. 
See  Chap.  17.  ^e^-  23.  The  fixth  Offence  of  this  Nature,  (ws;.)  That  of  maintaining 
the  Pope's  Power,  is  made  a  Praemunire  upon  the  firft  Convidion,  and 
High  Treafon  upon  the  fecond. 

Se£i.  24.     The  feventh  Offence  of  this  Nature,  {viz.)  That  of  bringing 

in  Agnus  Dei,  is  made  a  Praemunire  by  13  £/.  2.  Par.  7,  8.  by  which  it  is 

enaded,  '^hat  if  any  one  fall  bring  into  the  Realm,  ccc.  any  Agnus  Dei,  Croffcs, 

Caw'ey  52,     PiSiures,  Beads,  or  fuch  like  fuperftitious  Things,  pretetided  to  be  hallowed  by  the. 

53.  '     Bifoop  of  KomQ,  &c.  and  f jail  deliver  or  offer  the  fame  to  any  SubjeB  to  be  worn 

or  ufed  in  any  wife  ;  or  if  any  one  fall  receive  thefaine  tojuch  Intent,  and  7iot 

Cawley54.     dear  himfelf  by  difcoveringthe  Offender,  &c.  be  JImU  incur  a  Praemunire. 

Scdl.  25.  And  fo  fall  a  Jufice  of  Peace  in  the  fame  County,  who  having 
any  Offence  in  that  A£i  declared  unto  hi?n,Jkall  not  declare  it  to  a  Privy  Coun- 
fellor,  within  fxteen  Days. 

SeSt.  26.  The  eighth  Offence  of  this  Nature,  {viz.)  That  of  contri- 
buting to  the  Maintenance  of  a  Popifli  Seminary,  is  made  a  Prcennmirc  by 
27  El.  2  Par.  6. 

Se5i.  27.  The  ninth  Offence  of  this  Nature,  {ylz^  That  of  refufing 
the  Oaths,  is  made  a  Pmmimire  by  feveral  Statutes,  for  by  \  El.  i.  Par.  19.  it 
is  enafted.  That  all  Ecclefafical  Perfons,  and  all  Ecclefiaflical  and  Temporal 
Officers,  a7id  all  Perfons  having  the  King's  Fees  or  Wages ;  and  by  Par.  26.  That 
all  Perfons  taking  Orders,  or  any  Degree  in  any  Univerfty  within  the  Realm, 
fall  take  the  Oath  of  Supremacy,  under  Pain  oflofing  their  Benefices  and  Offices. 
And  it  is  farther  enadled  by  5  £/.  i.  Par.  5.  That  all  the  Perfons  above  men- 
tioned, who  are  required  by  the  faid  Statute  c/"i  El.  i.  to  take  the  faid  Oath, 
and  all  School-mafiers,  pullick  and  private,  Barrifters,  Benchers,  Readers  An- 
cients in  aiiy  Hoi  fe  of  Court,  h.c.  Attornies,  Sheriffs,  and  Officers  belonging  to 
the  Common  or  any  other  Law,  or  to  the  Croivn,  or  to  any  Court  whatfoever,  fi:all 
take  the  faid  Oath  in  open  Court,  before  they  fijall  be  admitted  to  any  fuch  Voca- 
tion or  Ofiice,  &c.  And  if  they  belong  not  to  any  Court,  That  then  they  fi. all 
take  the  fame  before  fuch  Perfon  as  fall  admit  thefn  to  fuch  Vocation,  &c.  or 
before  Commiffioners  appointed  under  the  Great  Seal,  &c.     And  it  is  farther 

ena<fled. 
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enad:ed  Par.  6.  I'bat  any  Blpop  may  tender  the  JmdOiith  to  atiy  fpl ritual  Per- 
Jm  iiithin  his  Diocefe^  as  ivell  in  Places  exempt  as  ethers  ;  and  by  Par.  7,  'That 
Co?}i?inJJioners  })iay  be  appointed  by  the  Lord  Chancellor  to  terulcr  the  fame  tofuch 
Per  foils  as  by  their  Comnuflion  they  Jhall  he  aiithori-zed  to  tender  it  unto ;  and 
by  Par.  8.  That  if  any  Perfon,  cowpeliable  by  cither  of  the  faid  ABs^  or  cp-^ 
pointed  by  fuch  Commijjioners  to  take  the  fa  id  Oath,  fall  refufe  to  take  it  on  a 
Tender  thereof ,  he  fhall  incur  a  Praemunire.  And  by  Par.  9.  That  fuch  Re- 
fifalfiall  be  certified  within  forty  Days  before  the  King  in  bis  Court  of  King's 
Bench,  by  thcfe  la-ho  have  Authority  to  tender  the  f aid  Oath,  under  the  Penalty 
of  one  hundred  Pounds  ;  and  thai  the  Sheriff  cf  the  County,  li'herein  the  faid 
Court  fjollfit,  may  impanel  a  Jury,  ivho  fall  ifiquire  cf  fuch  Rcfifal,  in  fuch 
Manner  as  if  it  had  happened  in  the  fame  County. 

In  the  Conflriidion  of  thefe  Statutes  it  hath  been  refolved  : 

SeSl.  28.  I.  That  the  Obligation  to  take  the  faid  Oath  continued  after  Raym.  zn. 
the  Death  of  Queen  Elizabeth,  the'  the  Statutes  fay  nothing  of  her  Succef-  '  Y*^"'  '7'' 
fors;  and  tlie  hke  Refolution  aUb  has  been  made  in  Relation  to  the  Oaths  "  ^'^  '  ^^'* 
appointed  by  fubfequent  Statutes, 

SeB.   29.    II.  That  in  a  Commiflion  authorizing  Perfons  to  tender  the  faid  Rayra.  44  j. 
Oath,  a  general  Defcription  of  the  Perfons  to  whom  it  fliall  be  tendered  is 
fufiicient,  without  naming  them  particularly  by  their  Names. 

SeB.  30.     III.  That  if  the  Perfon  who  tendered  the  Oath  as  Bifliop,  was  Dy.  234.  PC. 
not  a  Bifhop  at  that  Time,  the  Defendant  may  give  it  in  Evidence  upon  'J- 
the  general  Iffue. 

SeB.  31.     IV.  That  the  faid  Oath  mufl  in  Subftance  be  taken  in  the  i  Buift.  197, 
very  Words  expreiTed  in  the  AGts,  and  cannot  be  qualified  with  any  Referve  '9^- 
•whatever  :  Yet  it  hath  been  refolved.  That  to  ufe  the  Words  [In  Confcience]  ,  Vent.  i-jt, 
inftead  of  [in  my  Confcience]  or  [Sea  of  Rome]  ijiftead  of  [See  oi  Rome}  i-j. 
makes  no  material  Variance. 

SeB.  3  2.     V.  That  a  Certificate  of  a  Refufai  of  the  laid  Oath  made  to  Raym.  4^5. 
the  Judges  of  the  faid  Court  of  the  King's  Bench  by  Name,  and  not  to  the 
King  in  his  faid  Court,  is  fufiicient  within  the  Meaning  of  the  Statute. 

Seel.   33.     VI.  That  an  Ecclefiaftical  Perfon  is  well  defcribed  in  fuch  Dy.  2-54.  P?. 
a  Certificate  by  the  Addition  of  Legum  DoBor,  &  Sacris  Ordinibus  confci-  'S- 
iutus,  without  adding  Cdericus,  &c. 

SeB,   34.     VII.  That  fuch  a   Certificate  being  entered  of  Record,  as  Dr-  254.  Pi. 
brought  into  Court  fuch  a  Day  and  Year/'cr  A.  B.  Canceller,  of  fuch  a  Bifliop  'S- 
is  good,  without  entering  that  it  was  fo  brought  per  Mandatum  Epifcopi. 

Se£l.   3  5.     VIIL  That  the  Trial  muft  be  by  a  Jury  of  the  County,  where-  "^V-  234-  P2. 
in  the  Oatlis  were  refufed  ;   for  the  Statute  only  authorizes  an  Indi^tmaitby  '5" 
a  Juiy  of  the  County,   wherein  the  Court  fits. 

SeB.  36.     IX.  That  any  Mifrecital  of  the  very  Words  of  tloe  Oath,  in  See  the  Book* 
an  Indidtment  for  not  taking  it,  is  erroneous.  above  cited. 

SeB.  37.  By  3  Jac.  i.  4.  Par.  13,  14.  Any  Bipop,  or  two  Juftices  of 
Peace ^  whereof  one  is  to  be  of  the  Quorum,  tnight  tender  the  Oath  of  Obedience 
therein  pr^fcribed^  to  any  Perfon  above  the  Age  of  eighteen  Tears,  being  under  the 
Degree  of  Nobility,  aiid  conviBed  or  i?idiBed  of  Recufancy,  or  not  having  re- 
ceived the  Sacrameiit  twice  in  the  Tear  pa/i,  and alfo  to  any  fufpeBed  Stranz^er 
■whofydlmt  purge  hi mf elf  upon  Oath  -,  and f jail. certify  the  Names  f  fuch  as  take 
the  faid  Oath  to  the  next  Suarter-Seffions,  and  comtnit  thofe  ^joho  refufe  it  till  the 
next  Affixes  or  Sefjions-,  where  the  fame  fxill  he  again  tendered;  and  if  the  faid 
Perfons,  or  any  other  Perfom  whatfoever  of  the  Age  cf  eighteen  Tears,  other 
than  Neblemen  or  Noblewomen,  fall  there  refufe  io  take  it,  they  incur  a  Pra?.-  gj^i^  j, 
jXionire^    luilefs  they  k  FitnesCGvei-t,  who  flinll  be  .comniitted  tiU  they  take  it, 

P  '  Se£i, 
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i  EeB.  38.  By  Par.  41.  T^he  Lords  of  the  Council  in  like  Manner  may  tender 
the /aid  Oath  to  any  Nohkiiian  or  Woman,  of  the  Age  of  eighteen  Tears,  who  re- 
fujing  the  fains  incur  a  Praemunire,  Femes  Covert  excepted. 

SeEi.  39.  By  jfac.  1.6.  Par.  2,  26,  27.  All  Perfons  %vhatfoever,  asioell 
Ecclefiaftical  as  Temporal,  of  nvhat  EJlate,  Dignity,  F re-eminence.  Sex,  Quali- 
ty or  Degree  foever  he  or  Jhe  fiall  be,  above  the  Age  of  eighteen  Tears,  being  in 
that  A£l  mentioned  and  inte7ided,  fiall  take  the  faid  Oath ;  and  ajiy  Frivy 
Cowfdlor  or  Bijl^op,  within  his  Diocefc,  may  require  any  Baron  or  Baronefs, 
f  the  Age  of  eighteen  Tears,  and  atiy  two  Jiijiices  of  the  Feace,  whereof  one  to 
See  Cawley  be  cf  the  Quorum,  7nay  require  any  other  Ferfon  of  that  Age  to  take  it.  And 
246,  &c.  if  any  Ferfon  of  or  above  the  faid  Age  and  Degree  Jhall  beprefented,  &c.  for  not 
coming  to' Church,  &c.  then  three  of'  the  Frivy  Council,  whereof  the  Lord  Chan- 
cellor, &c.  to  be  one,  fl.'all  require  fuch  Ferfon  to  take  the  faid  Oath.  And  if 
any  Ferfon  whatfocver,  of  the  faid  Age  and  under  the  faid  Degree,  fhall  be  pre- 
fented,  &c.  for  not  coming  to  Church,  &c.  or  if  the  Mini/ler,  b:c.  pall  complain 
to  any  Jtflice  of  Feace,  &c.  and  the  Juflice  flmll  find  Caufe  of  Sufpicion, 
then  any  one  Jifiice  of  Feace  fl:all  require  fuch  Ferfon  to  take  the  faid  Oath, 
&c.  And  all  fuch  Ferfons  refufmg  a  Teiider  cf  the  faid  Oath,  fl?all  be  bound 
over  to  the  Affizes  or  Sefjions,  where,  if  they  refufe  again,  they  incur  a  Vr^z- 
munire  :  And  Par.  27.  All  fuch  Refufers  are  difabled  to  execute  any  publick 
Flace  of  Judicature,  or  bear  any  other  Office,  (being  710  Office  of  Liheritance 
or  }m?2ifk7-ial  FunBion)  or  to  fraBife  the  Co77imm  or  Civil  Law,  Fhyfick  or 
Su7-gery,  or  the  Art  of  an  Apothecary. 

SeB.  40.     In  the  Conftruftion  of  thefe  Statutes  it  hath  been  refolved,  That 
i'3i.°''^°'    the  Jufti'ces  of  Peace,  Gf 6-.  may  fend  their  Warrant  to  bring  fuch  Perfons 
before  them,  but  that  they  cannot  authorize  the  Conftable  to  break  open  the 
Doors  to  take  them. 

SeB.  4 1 .  But  by  I  Will.  &  Mar.  the  Oaths  of  Supre7nacy  and  Obedience 
prefcribed  by  thefe  ABs  were  abrogated,  a7id  the  followi7jg  Oath  and  Declara- 
tion fubfiituted  in  their  Roo7n. 

IA.  B.  do  fmceiely  promife  a7id  fwear,  That  I  will  be  faithful  and  bear  true 
Allegiance  to  his  Majefty  Ki72g  George. 

I  A.  B.  dofwcar.  That  I  dofro7n  77iy  Heart  abhor,  deteft  a7id  abjure,  as  im- 
pious a7id  heretical,  that  damnable  DoB7'ine  a7id  Fofition,  that  Fri72ces  ex- 
co77777iimicated  or  deprived  by  the  Fope,  or  any  Autho7'ity  of  the  See  o/Rome, 
may  be  depofed  or  murdered  by  their  SubjeBs,  or  a7iy  other  whatfocver  : 

And  I  do  declare.  That  no  foreign  Fri77ce,  Ferfon,  F relate.  State,  or 
Fote7itate,  hath  or  ought  to  have  a7iy  JurifdiBion,  Fower,  Superio7-ity, 
F7-e-e77iine72ce  or  Authority  Ecclefiafiical  or  QiiUl,  iinthin  this  Realm. 

SeB.  42.  And  by  Par.  3,  4,  5.  All  Ferfo7is  who  are  required  to  take,  or 
authorized  to  te77der  the  faid  abrogated  Oaths,  or  either  of  tlmn,  are  in  like 
7na7iner  required  a7id  authorized  to  take  a7idte77der  the  faid  Oath  a72d  Declara^ 
tion,  under  the  fame  Fenalties,  &c.  See  Chap.  24. 

SeB.  43.  By  7  Will.  3.  24.  Setjeants  at  Law,  Cou7ifellors,  Atto7'7iies,  So- 
licitors, FroBors,  Clerks  or  Notaries,  praBifi77g  as  fuch  in  a7iy  Court  whatfo- 
cver, without  taki7ig  the  faid  Oaths  and  fubfcribi7ig  the  faid  Declaration,  incur 
a  Praemunire. 

SeB.  44.  And  now  I  am  in  the  fecond  Place  to  confider  thofe  Offen- 
ces againft  the  Authority  of  King  and  Parhament,  which  come  under  the 
Notion  ol  Framimire,  as  to  which  it  is  enadled  by  6  Ann.  7.  That  if  any 
Ferfon  fliall  malicioufiy  and  direBly,  by  Fr caching,  Teachi/ig,  or  advifed  Speak- 
ing, declare,  jnaintain  ar^d  affirm,  that  the  pretended  P7-ince  of  Y^d\c$,  hath 

any 
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any  Right  or  Title  to  the  Craivn  of  thefe  Reahns^  or  that  any  other  Pcrfm  or  Per- 
fo/!s  hath  or  ha'ue  any  Right  or  Title  to  the  fame,  other-wife  than  according  to 
1  Will.  &  Mar.  7..  and  I2  Will.  2.  and  the  ASfs  then  lately  made  in  England 
and  Scotland,  mutually  for  the  Union  of  the  two  Kingdoms ;  or  that  the  Kings 
or  ^eeus  of  this  Realm,  with  the  Authority  of  Parliament,  are  jiot  able  to  make 
Laics  to  limit  the  Crown  and  the  Defcent,  6cc.  thereof,  Jhall  incur  a  Prsmunire. 
SeB.  45.  As  to  the  fecond  general  Point  of  this  Chapter,  viz.  In  what 
m.inner  Offences  of  this  Nature  are  punifhed,  it  is  to  be  obferved,  That  moft 
of  the  Statutes  o'i  Pramunire  refer  the  FuniHiment  to  16  Rich.  2.  5.  which 
enads.  That  thofe  who  offend  againft  the  Purport  thereof  yZw//  be  put  out  of 
the  King's  ProteSlion,  and  their  Lands  and  Tejiements,  Goods  and  Chattels 
forfeited  to  our  Lord  the  King  :  And  that  they  be  attached  by  their  Bodies,  if 
they  may  he  found,  and  brought  before  the  Ki?ig  and  his  Council,  there  to  an- 
fwer  to  the  Cafes  aforejaid,  or  that  Prccefs  be  made  againjl  them  by  Praemunire 
facias,  /;/  Manner  as  is  ordained  in  other  Statutes  of  Prcvifors. 

Sect.  46.     Inafmuch  as  this  Statute  exprefly  faith,  that  fuch  Offenders 
fliall  be  put  out  of  the  King's  Proteftion,  and  alfo  the  Statute  of  25  Ed.  3 
Stat.  5.  Chap.  22.  had  farther  added.  That  a7iy  07ie  might  do  with  a  Pur  chafer 
of  the  Provijions,  therein  prohibited  as  with  the  King's  Enemy,  a7idthat  he  who 
Jl.mdd  offend  againft  fuch  an  one  in  Body,  Lands,  or  Goods,  Jhould  be  excifed, 
it  was  formerly  holden.   That  a  Perfon  attainted  in  a  Prcemimire  might  1  Inft.  150. 
lawfully  be  llain  by  any  one,  as  being  the  King's  Enemy,  and  out  of  the  '  ^  ^°-  ^^• 
Proteftion  of  the  Lawsj  but  the  latter  Opinions  feem  to  have  difapproved  B/o^cor.^foT. 
of  this  Severity;  however,  it  is  exprefly  enaded  by  5  El.   i  Par.  21,  22, 
That  it  J]?all  not  be  lawful  to  kill  any  Perfon  attainted  in  Prsmunire  fainng 
fuch  Pains  of  Death  or  other  Hurt  or  Punifvneiit,  as  heretofore  tnight,  with- 
out Danger  of  Law,  be  done  upon  any  Perfon  that  fall  fend  or  bring  into  the 
Reahn,   or  within  the  fame  fall  execute,   aity  Procefs,  6cc.  from  the  See  of 
Rome. 

SeSl.  47.     But  how/bever  the  Law  may  ffand  in  Relation  to  fuch  Perfons  i  Infl  130, 
as  are  within  the  Exception  of  this  Adt,  it  is  certain  that  no  Perfon  whatfo-^^^  '  ^1-  «•! 
ever  attainted  of  any  Prannmire  can  bring  an  Adion  for  any  Injury  what-   ^^'^'^'  "'-^ 
foever ;  and  that  no  one  knowing  him  to  be  guilty  can  with  Safety  give 
him  Aid,  Comfort,  or  Relief. 

SeB.  48.  But  it  hath  been  refolved.  That  thofe  general  Words  in  the  '  ^"''*-  '^o- 
Statute  16  Rich.  2.  5.  That  all  the  Lands  and  Tenements  fliall  be  forfeited,  \  [ev!  \t^. 
extend  not  to  Land  entailed,  after  the  Death  of  the  Offender.  B.  z.  ch.  49. 

SeB.  49.     Alfo  it  hath  been  refolved.  That  a  Statute,  by  appointing  that  ^"^-  ^^• 
an  Offender  fliall  incur  the  Penalty  and  Danger  mentioned  in  the  16  Rich.  1  Vent.  173. 
2,  5.  does  not  confine  the  Profecution  for  the  Offence  to  the  particular  Pro-  ''°'  '^^  •'"'^S- 
cefs  thereby  given.  ^^^^^ 

z.ch  48.Sea. 
9- 


CHAP.     XX. 

Of   IVLifprifo?!   of  Treafon. 

SeB.  I.   "  I  'HE  Word  Mifprifion  has  not  any  certain  Signification,  but  2 R.  3. 10. b. 
1       is  generally  applied  to  all  fuch  high  Offences  as  are  under  the  S-  P-  c  3;.  b. 
Degree  of  Capital,  and  nearly  bordering  thereupon;  and  it  is  iaid  that  ay^earTc'j!' 
Mifprifion  is  contained  in  every  ■  Treafon  or  Felony  whatfoever,  and  that 

one 
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1  H.  H.  p.  C.  one  who  is  guilty  of  Felony  or  Treafon  may  be  proceeded  againfl  for  a 
374.652,708.  j^jjpj^g^j^  ^,^jy^  ^tj^g  Ki,^g  pig3fe_ 

Oifences  of  this  Kind  are  generally  laid  to  be  twofold : 

r.  Negative,  which  confift  in  the  Omiflion  of  fomething  which  ought 
to  be  done. 

2.  Pofitive,  which  confift  in  fome  Mifdemeanour  adhially  com- 
mitted. 

Se5l.  2.  The  negative  Mifprifion  more  immediately  againft  the  King  is 
commonly  called  Mifprifion  of  Treafon,  which  is  an  Offence  confining  in 
tlie  bare  Knowledge  and  Concealment  of  High  Treafon,  (whether  it  be  fuch 
I  H.  H.'P.C.  by  25  Ed.  3.  or  fubfequent  Statutes)  without  any  Degree  of  Alfent  thereto; 
37'.  372-  and  this  is  declared  to  be  a  Mifprifion  only  by  2  <S;^  3  Mar.  10.  But  at 
H.  P.  C.  i27.j^^^  any  Delay  in  difcovering  High  Treafon,  whatever  Excufes  the  Party 
Braa.  n  8  b.  might  have  for  it,  was  deemed  an  Aflent  to  it,  and  confequendy  High 
3  L^jo^' ''Treafon.     [20]  ^ 

SeB.  3.  And  at  this  Day,  if  the  Concealment  of  High  Treafon  be  ac- 
companied with  any  Circumftances  which  fhew  an  Approbation  thereof, 
H.  P.  C.I  27.  it  amounts  to  High  Treafon;  as  if  one,  having  Notice  before-hand  that 
Kdy.  17,  zi.perfons  defigned  to  meet  in  order  to  confpire  againft  the  Government,  go 
into  their  Company  and  hear  their  treafonabie  Confultation  and  conceal  it ; 
or  if  one,  who  has  been  once  accidentally  in  fuch  Company,  and  heard 
fuch  Difcourfe,  meet  the  fame  Company  a  fecond  Time,  and  hear  fuch  Uke 
Difcourfe,  and  conceal  it. 

SeB.  4.  Alfo  whoever  receives  and  comforts  a  Traitor,  knowing  him 
-H.  7  10.  to  be  fuch,  whether  by  counterfeiting  of  Coin',  or  otherwife,  is  himfelf 
H.  P.  C.I  27.  a  principal  Traitor  ;  for  fuch  a  Receipt  of  a  Felon  snakes  the  Receiver  an 
jinft.  i}8.  Acceffary  to  the  Felon}'-,  and  wliatever  makes  an  Acceifary  in  Felony, 
Con.  hy.'zqS.  makes  a  Principal  in  Treafon. 

PI.  z  I.  Infra  Se£l.  5.  ''Neither  can  a  Perfon,  who  has  Knowledge  of  a  Treafon,  fe- 
^QuJre  and  ^^^'^  himfcIf  by  difcovefing  that  there  will  be  a  Riling  in  general,  \\'ith- 
feei^.  H.  out  difclofing  the  very  Peribns  intending  to  rife ;  nor  even  by  difco\'ering 
P.  C.  233.     of  thefe  to  a  private  Perfon,  who  is  no  Magiftrate. 

234.  237,  ^^^^  ^      cgyj.  jj.  feenis  that  one  who  is  only  told  in  general  that  there 

►KeJy.  22.     will  be  a  Rifing,  w^ithout  knowing  any  of  the  Perfons,  or  Particulars  of 
^PC    '  b^"  ^^  Defign,  is  not  bound  to  make  any  Difcovery  at  all. 
« Kely.  22.         SeB.  7.     There  is  one  pofitive  Mifprifion  which  is  made  Mifprifion  of 
„  „  p      Treafon  by  14  EI.  3.  by  which  it  is  ena<fted,  That  thofe  who  forge  foreign 
\j6,s77.    '  Coin,  not  current  here,  are  guilty  of  Mifprifion  of  Treafon,  &c. 


CHAP.     XXL 

Of  Contempts  againfi   the   Kings  Coiirts. 


o 


THER  pofitirc  Miiprliions  vasxs,  immediately  againft  the  King  feem 
reducible  to  the  following  Heads ; 

1,  Contempts  agaiiift  his  Pabce  or  CcMirt§  of  Juflice. 

2.  Contonpts  againft  his  Prarogative. 

^,  Con- 


Chap.  2  1.         Of  Contempts  againft  the  Kingi  CuurtSi 

3.  Contempts  againft  his  Perfon  or  Governmtnt. 

4.  Contempts  againfl  his  Title. 


n 


Seci.  I.     And   firfl:,    Contempts   againft    the    King's  Palace,  fc'c.  have 
Iilways  been  looked  upon  as  very  high  Mifprifions,  and  by  the  ancient  Law 
before  the  Conqueft,  Fighting  in  the  King's  Palace  was  a  capital  Offi.nce  j 
and  by  33  iJ.  8.  1 2.  Par.  j.Ma  licious  Striking  in  the  King's  Palace,  whereby  3  rr.ft.  140. 
any  Blood  fliall  be  fhed,  is  punifhable    with  the  Lofs  of  Hand,  peipctual  ^op''- 2°6. 
Imprifonment,  and  Fine  at  the  King's  Pleafure. 

SeB.  2.     It  feems  queftionable  from  the  Conftrudlion  of  this  whole  Ad;,  Seethe  firft 
and  the  general  Tenor  of  the  Law-Books,    whether  Striking  in   a   Palace,  thTia 
wherein  the  King  is  not  at  the  Time  actually  refident,  be  within  the  Statute  ;  s  p.  c.  38.  a.- 
and  it  is  faid  that  the  Inftance  which  is  given  in  the  third  Inftitute,  of  a  ^"^^  ^'''"  '^• 
Perfon's  Hand  being  cut  off  for  Striking  in  the  Tower,  is  not  warranted  by  6Mo"75^7°6, 
the  Record,  3  if^-  H®- 

SeB.  3.     However  it  is  certain,  That  by  the  Common  Law  v/hich  con- 
tinues to  this  Day,  Striking   in  Weftnmijier  Hall^  where  the  King  is  only 
prefent,    as  reprefented  by  his  Judges,  and  by  their  AJminiflration   diftri-  2  Inft.  549. 
buting  Juftice  to  his  People,   is  more  penal  than  any  Striking  in   another  3  in**-  ho- 
Place  in  his  acftual  Prefence  ;  for   the  latter  is   not  punifhed  with  tlie  Lofs  of  i^j^i  '^.j^'  ^'^^ 
Hand,  unlefs   fome  Blood  be    drawn,    nor   even   then   with  the  Lofs  of  Cro.  Ei.  405. 
Lands  or  Goods:  But  if  a  Perfon  draw  his  Sword  on  any  Judge,  in  the  4,  Aff.  25. 
Prefence  of  the  Court  of  King's  Bench,  Chancery,  Common  Pleas,  or  Ex- 22  E.  3, 18  a. 
chequer,  or  before  the  Juftices  of  Affize,  or  Oyer  and  Terminer,  whether  ,^^' '^^"  ^'" 
he  ftrike  or  not,  or  ftrike  a  Juror,  or  any  other  Perfon,  witli  or  without  a  See  B.  2.  Ch. 
Weapon,  he  fliall  lofe  his  Hand  and  his  Goods,  and  the  Profits  of  his  Lands  '^\^^-  "• 
during  Life,  and  fuffer  perpetual  Imprifonment,     if  the  Indidtment  lay  the  zRoi^lbi-fi. 
Offence  as  done  ccrcm  Domino  Rege.  Pi.  2.  3. 

ScB.  ^.  ''  Neither  can  one  who  is  guilty  of  fuch  Offence  excufe  the  ^' ^- ^'' '3'' 
fame,  by  fliewing  that  the  Perfon  fo  ftruck  by  him  gave  the  iirff  ,  xeb.  751. 
Affault.  1 2  Co.  7 1 . 

St'B.  5.     "^  Alfo  he  who  refcues  a  Prifoner  from  aay  o   the  Courts  above  c,oEhz  ^°' 
mentioned,  without  ftriking    a  Blow,  lliall  forfeit  his  Gooas  and  the  Pro-  '>  i  Lev  106.' 
fits  of  his  Lands,  and  fuffer  Imprifonment  during  Lile,  out  not  lofe  his  ^■'^'od.  172. 
Hand,  becaufe  he  did  not  ftrike.  era  ja^^e-. 

SecL  6.    ''  And  he  who  m..,kcs  an  Affray  in  the  Palace- Yard  near  the  faid  '22E.3.i3!'a. 
Courts,  but  out  of  their  View,  fliall  be  imprifoned  during  the  King's  Plea-  iJ^^^b  '^'a 
fare,  and  feverely  fined,  but  not  lofe  his  Hand.  13,. 

SeB.y.     And    not  only  thofc  who  are  guilty  of  fuch  an  adtual  Vio- "Cro  El.40,-. 
lence,  but  alfo  thofe  who  diflurb   fuch  Courts  by  threatening  or  reproach-  c-™v>^\^ ^^" 
ful  Words  to  any  Judge  fitting  in  them,  are  guilty  of  a  High  Mifprilion ;  345. 
and  in  the  Time  oi  Edward  the  Firft,  ov^t  Willi a7?i  de  Bruce,  who,  upon '^*'^''  '2°- 
hearing  Judgment  given  againft  him  in  the  Exchequer,  faid   to  the  Chief  ^^^"/gl^^' 
Baron,  Roger,  Rcgcr,  Thou  haft  had  thy  Will  of  me,  'which  of  a  long  Time 
thou  haft  fought,  ami  I  uhU  remember  it,  was  for  thefe  Words  imprifoned 
during  the  King's  Pleafure,  and  ordered  to  walk  from  the  King's  Bench  to 
the  Exchequer,  bareheaded  and  ungirt,  and  to  afk  Forgivenefs,  ^c.  And  in 
the  I'ime  of  Charles  the  Firft,  one  Harrifon,   for    rufhing  into  the  Court 
of  Common  Pleas,  and  faying  to  Juftice  Hutton  fitting  there,  I  do  accufe  Cro.  Ca.  503, 
Mr.  "Juftice  Flutton  of  High  Trcafon,  was   fined  five  thoufand  Pounds,  and  ?°4- 
imprifoned  during  the  King's  Pleafure,  and  ordered  to  go  to  all  the  Courts  p^pij'  'j^, 
oi  Weftminfter-Hall  with  a  Paper  on   his   Head,   fliewing  his  Offence,  and 
to  make  his  Submiffion,  z^c.  And  thefe  Cafes  are  the  more   remarkable, 
becaufe  in  the  firft,  the  Offender  was  of  a  very  honounxble  Family  ;  and  in 

Q_  '  the 
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the  fecond,  a  Bachelor  of  Divinity,   and  yet  condemned  to  fuch  corporal 
Punifliment,   the  loweft  of  which  is  in  Judgment  of  Law  higher  than  the 
greatefi;  Fine  whatever. 
Hob.  220.  Sect.  8.     Alfo  all  who  refledl  on  the  Juftice  or  Honour  of  thofe  High 

Moore  563.     Courts  feem  to  be  indictable  and  highly  finable  ;  as  if  one  charge  an  Exem- 
°P  ■  '^''     plification  under  the  great  Seal  to  be  contrary  to  the  Original. 
I  Lev.  107.         SeB.  9.     Alfo  he  who  gives  anotlier  the  Lie  in  Weflminjier-Ho.ll,  fitting 
1  Keb.  558.    tj^e  Courts,  fliall  be  bound  to  his  Good  Behaviour. 

3inft.  141.        S^B.  10.     And,  he,  who  makes  an  Affray  in  the  Prefence  of  any  of  the 
12  Co.  71.     King's  inferior  Courts  of  Juflice,  is  highly  finable,  but  not  punilliable  with 
Lofs  of  Hand,  ^c. 

Se5i.  1 1 .  And  he  who  fpeaks  contemptuous  and  reproachful  Words 
'  Cro.  E.  78.  to  the  Judge  of  fuch  a  Court  in  Execution  of  his  Office  is  °  immediately 
2^R.  A^.  78.  f^,^f^ble  by  fuch  Judge,  or,  as  fome  fay,  may  be  ''  indidled,  &c.  as  '  if  one 
•>  i  Sid. 144.  give  the  Lie  to  a  Judge  of  a  Court-Leet  in  the  Face  of  the  Court,  or  being  ^ 
con.  2R0I.  admoni{l:ied  by  him  to  pull  of  his  Hat,  fay,  I  do  not  Value  ivhat  you  can 
c  Owen  1 1  /  ^°->  °''  ^^^^  ^^"^  ^"  ^^^  Face  of  the  Court  that  he  is  '^  forfworn,  or  call 
Moore  470.  ^  him  Fool,  ^c.  or  ^  fay.  If  I  can  tiot  have  Jujlice  here,  I  will  have  it 
'^'°- ^^- 5^'- elfeivhere. 

I  Keb"'45i,  'S'f^-  12.  And  it  was  formerly  ^  holden  that  a  Man  might  be  indifted 
465.  for  a   Slander   of  the   Juflice   of  the  Nation,  by  reflefting  on  a  Sentence 

°8P1  given  in  any  Court  Ecclefiaftical  or  Temporal,  whether  diredly,  as  where 

f  Cro.B<k78.  one  faid  that  fuch  a  Sentence  given  by  the  High  Commiffion  Court,  was 
Moore 247.  againfi  Law;  or  obliquely,  as  where  one  faid  that  fuch  a  Sentence  was 
I  Keb  coV  J*^^'  ^'"-^^  '^-^■'^^  *^^^^  Teflimonies  on  which  it  was  founded  were  falfe,  or  the 
»"  2  Rol.  Ab.  Affida'-oits  equivocating. 

iRofke^z  ^'''^'  ^^'     "^^^  ^'^  feems  the  better  Opinion  at  this  Pay,  That  a  Man 

'  cannot  be  indidled  for  any  fcandalous  or  contemptuous  Words  fpoken  of  or 

Hob.  202.     to  fuch  Officers,  not  being  in  the  acflual  Execution  of  their  Office ;  for  fuch 

'9-    jj,-j  Offence  feems  rather  to  proceed  from  ill  Breeding  than  a  Contempt  of 

the  Government ;  and  tho'   it  may  be  a  Caufe  to  bind  a  Man  to  his  Good 

I  Ven.  10.     Behaviour,  yet  it  does  not  feem  to  be  of  fuch  Confequence  as  to  be  a  fiifH- 

cient  Ground  for  a  publick   Profecution,   as   for  an  Offence    againfi    the 

common  Peace,  &c.     And  agreeably  hereto  it  hath  been  refolved.  That  a 

'  I  Mod.  35.  Man   fliall  not  be  indidled  for  f^^ying,  '  T^hat  ivhenever  a  Biirgcfs  cf  Juch 

^^m'P^'    ^  ^oivn  puts  on  his  Gown,  Satan  enters  info  him;  or,  ^  That  the  Mayor 

\l}^^\^[  j^^^,  and  Aldermen  of  fuch  a  Town  are   as  great  Villains  as  any  that  7-ob  on  the 

5  Mod.  204.  Highway;  or  '   That  the  Juft  ices  of  Peace   underfland  no  more  cf  the  Sta- 

^  Queen^and  ^^^^"  °f  ^^^^fi  than  this  Jiig,  7ior  one  of  twenty  of  the  Parliament- Men  who 

Wrightfon.     Jnade  them;  or  ""  That  fuch  a  Jii/l  ice  of  Peace  is  a  Fool,  and  Afs,  and  a  Cox- 

Sal:  696.       comb,  for  making  fuch  a  Warrant,  and  iinderflands  no  ?nore  Law  than  a  Slick- 

S.^y^Sa!."'^    /'/// ;  or,  "  That  he  is  ?2ot  fit  to  be  a  Juflice  of  Peace  ;  for  that  he  will  do  right 

697.  or  wrong,  according  as  his  AfeSlions  lead  him  ;  or  "  That  fuch  an  Order  is  a 

Le^n!"  ^"'^  Numfcid  Order,  and  that  the  Jujlice  deferves  to  be  hanged  who  made  it ;  or 

p  Q^een  and   "^  That  fuch  a  Jufice  of  Peace  is  a  forfworn  Wretch,  and  that  he  will fiing 

Bio.\ham.       his  Purfe  at  him ;  or  for  1  faying  to  a  Mayor  of  a  Town,  Tcu,  Mr.  Mayor, 

\i\k°eQ-^^^'  -^  ^°  ""^  ^^■''^  ^  Fart  for  you;  Ton,  Mr.  Mayor,  are  a  Rogiw  and  a  Rafcal ;  or 

.  ,  ven.'io.    ^^"^  '  frying.  That  the  Jufiices  of  Peace  have  nothing  to  do  with  the  Excife. 

ScB.  14.     And  not  only  thofe  who  diflurb  the  adminiflration  of  Juflice 

by   diredl  Contempts   offered   to  the  King's  Courts,  but  alfo  all   fuch  as 

are  guilty   of  any  injurious  Treatment   of   thofe  Pcrfons  who  are  under 

1  Tnft  142     the  more   immediate  Proted'tion  of  thofe  Courts,  are  highly  punifliable  by 

i^.  p.  C.I  31.  Fine  and  Im.prifonment  j  as  if  a  Man  affault  or  threaten  his  Adverfary  for 

L?.tch  220.     fuing  him,  or  a  Counfellor  or  Attorney  for  being  imployed  againfi  him, 
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or  a  Jui^or  for  giving  ;i  Verdidl  agaiiift  him,  or  a  Gaoler  for  keeping  a  Pii-  2  Ro'-Ab.jS. 
foner  in  fafe  Cuftody.  ^  ^• 

SeB.  15.     Alio  air  who  endeavour  to  flifle  the  Truth,  and  prevent  tlie 
due  Execution  of  Juftice,  are   highly  punifhable,  as  thole  who  being  exa- Hob.  271 . 
mined  before  the  Privy  Council  concerning  their  Knowledge  of  a  Crime, 
whereof  a  third  Perfon  is  accufed,  dilclofe  what  palfed  in   fuch  Examina- Raym.  3-6. 
tion,    in  order  to  fupprels  a  firther  Difcovery  ;   and  alfo  all  thole  wlio  dif-  Trial  pe/rais 
fuade,  or  but  endeavour  to  difuade  a  Witnefs  from  giving  Evidence  againft  [[""^  ^^ 
a  Perfon  indided,'  ZSc.  or  who  advife  a  Prifoner  to  lland  Mute  on  his  Ar-  2R0I  Ab';;! 
raigment,  ^c.  And  it   was  anciently  holden,  that  if  one  of  the  Grand  In-  ^-  ^-  , 
quell-  difcover  to  any  Perlbns  indicated  the  Evidence  againft  them,  he  is  an  \  -6^b'.'" 
AccelTary  to  the  Offence,  whether  Trealbn  or  Felony ;  and  at  tliis  Duy  it  is  27  A(r.  63. 
agreed,   that   he  is    guilty  of  a  high  Mifprifion,  punifliable  by  Fine  and  ^°p^°'-"3- 
Imprifonment.  jinft.'za.Ioe! 

Sec  3  Leon. 

. —   207. 

CHAP.     XXII. 

Of  Contetnpts  agabifl  the  King's  Pre?-ogati-ve. 

SeSl.  I.  /'^Oatempts  againft   the  King's  Prerogative  are  of  fo  various  a 
V_-/  Nature,  that    they  cannot  well    be   reduced   to   any  certain 
Heads ;  however,  the  Principal  of  them  feem  to  come  under  the  follow- 
ing Particulars : 

1.  Refuling  to  afTift  the  King  for  the  Good  of  the  Publick,  » Moore 7-?, 

2.  Preferring  the  Interefts  of  a  foreign  Prince  to  tliat  of  our  own.  PI-  1080. 
J.  Difobeying  the  King's  lawful  Commands  or  Prohibitions,  J\°^o '°^- 

Fiiz.  Coro. 

^e6i.  2.  -  Firft  therefore.   It  is  a  high  Offence  for  any  Subjedl  to  deny  'Mi- 
llie King  that  Affiftance  for  the  Good  of  the  Publick,  either  in  his  Coun- 2^,^^'"f^' 
oils  or  Wars,  which  by  the  Law  he  is  bound  to  give  him  ;  as  for  a  Peer  ■'  2  Roi.  k. 
not  to  ""  come  to  the  Parliament  at  the  Day  of  Summons,  or  to  ''  depart  '^'S-X.  166. 
from   thence  without  the  King's  Licence;  or  for  a  '  Privy  Counfellor  to^,/.,,,"" 
refufe  to  give  his  Advice  on   an  x'\ffair  of  State  ;  or  for  any  ^  private  Sub-  See  1  Ed.  3. 
je<3:  to  refufe  to  ferve  the  King  in  Perfon,  if  he  be  able,  or  to   find  ano-'^'ip^' 
ther,   if  he  be  notable,  in  the  Defence  of  the  Realm,  againft  Rebels  and  25Ed3.'ch!8! 
foreign    Invaders;  or,  as  fome  fay,    to  refufe  to  ferve  the  King  for  Pay  in  4^.4- ch. 13. 
his  Wars  abroad.  ^^  ^fsl  18 

SeS}.  3.     Secondly,  It  is  fo  high  an  Offence  to   prefer  the  Intereft  of  a  cvo.  Ca.  I'l. 
foreign  Prince  to  that  of  our  own,   that  it  is  criminal   to  do  any  Thing  ^ronip.  ju- 
which  may  but  incline  a  Man  fo  to   do ;   as  to  receive  a  Penfion  from  a '^'       '^'  '  ^' 
foreign  Prince  without  the  Leave  of  our  King.  3  Jn^  '44- 

Seci.^.'    Thirdly,  It    is  alfo  a  high  Crime  to  difobey  the  King's  law- Cro,  Ca.  155. 
ful  Commands  or  Prohibitions ;   as  by  obftinately  refuling  Obedience   to  Cro.  Ca.  257. 
his  Writs;  or  contemning   a  Summons  from  his  Council   to  appear  before  1^,,^, 
them;  or   not  anfwering  fuch  Queftions  in  Relation   to  a  Matter  wljerein  12  Co  94. 
the  Intereft  of  the  State  is  concerned,  as   fliall  be  proppfed  by  the  Privy ''^•■''■^^^•''j,^' 
Council;  or  refufing    to    give  Evidence  to   a   Grand    Jury   concerning   a  30,31.^28! 
Crime  (for   which  "^  the  Court  may  impofe  an  immediate  Fine) ;   or  not  f'-  61,  75.  b. 
returning  from  beyond  Sea  upon  the  King's  Letters  to  that  Purpofe  ;  for  |^J^°°^^ '°9• 
which  the,Offender's  Lands   fhall  be   feized  till   he  return,  and  when  he  Lane  43. 

2  does  3  inii- 1  79- 
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2  Roi.  Ab.  idoes  return  he  fliall  be  fined)  or  aflembling  at  a  Turnament  againft  the 
208.  O.  (Kmg's  exprefs  Prohibition  ;  or  going  beyond  Sea  againft  the  King's  Will 
F.  N.  B.  8;.  exprefly  fignlfied,  either  by  the  Writ,  Ne  exeat  Regnwn^  (which  may  be 
I  Chan.  Cafes  directed  as  well  to  a  Layman  as  to  a  Clergyman,  and  on  the  Suggeftion  of 
3'lnft.  17S.     a  private  as  well  as  of  a  publick  Matter)   or  under  the  Great  or  Privy  Seal 

or  Signet,  or  by  Proclamation. 
Cro.  Ehz.  ^^^^  ^_     ^i^Q   gygj.y  Contempt  of  a  Statute   is   indi6table,  if  no  other 

Book  2.  c.     Punifliment  be  limited, 
26.  Sea.  2. 


CHAP.     XXIII. 

Of  Contempts  againfi  the  Kijig  s  Perfon  or  Gover?iment. 

SeB.  I.  A  LL  Contempts  againft  the  King's  Perfon  or  Government  are 
Z\  very  highly  criminal,  and  punifhable  with  Fine  and  Imprifon- 
ment,  and  fometimes  with  the  Pillory,  by  the  Difcretion  of  the  Judges, 
upon  Confideration  of  all  the  Circumftances  of  the  Cafe ;  but  inafmuch  as 
it  is  generally  obvious  to  common  Senfe,  in  what  Cafes  and  to  what  Degree 
a  Man  is  guilty  of  this  Offence,  and  it  would  be  endlefs  to  enumerate  all 
the  Particulars,  I  fliall  content  myfelf  with  glancing  at  fome  of  themoft 
general  Heads ;  as, 
Cfo.  Ca.  168.      SeB.  2,     I.  The  charging  the  Government  with  Oppreflion  or  weak  Ad- 

2  Keb  336.    niiniftration  J  as  by  faying.  That  Merchants  are  fcrewed  tip  here   in  Eng- 

land more  than  in  Turkey ;  or,  That  it  is  a  good  World  when  beggarly  Prie/ls 
are  made  Lords,  &c. 
s  Mod.  363.        ^^^-  3-     II-  The  doing  an  Adt  which  impliedly  encourages  RebelHon  ; 
as  by  abfolving  Perfons  at  the  Gallows,  who  being  condemned  for  High 
Treafon,  fhew  no  Sign  of  Repentance,  but  perfift  in  juftifying  the  Fadl ; 

3  Mod.  52.    or   by  drinking  to   the   pious  Memory  of  a  Perfon  executed   for  High 

Treafon. 
Cro.  Ja.  37.         Se^-  4-     III-  Endeavouring  to  frighten  the  King  into  a  Change  of  his 
Meore  756.    Meafures  with  Threats  of  the  Uneafinefs  of  his  Subjedls ;   as  by  fubfcribing  a 
Noy  101.       Petition  to  him,  in  which  it  is  intimated,  that  if  it  be  denied,  many  Thou- 

fands  will  be  difcontented,  &c. 
Oo.  Ja,  38.        Se5l.  ^.     IV.  Spreading  filfe  Rumours  concerning  the  King's  Intentions  J 

as  that  he  defigns  to  grant  a  Toleration  to  Papifts,  &c. 
Noy  10;.  SeSl.  6.     V.  Charging  him  with  a  Breach  of  his  Coronation  Oath. 

See  Cro.  Ca.         SeB.j.     VI.  Speaking  contemptuoufly  of  him  ;  as  by  curfing  him,  &c. 
117,  Sec.        or  giving  out  that  he  wants  Wifdom,  Valour  or  Steadinefs  ;  or  in  general, 

doing  any  Thing  which  may  leffen  him  in  the  Efteem  of  his  Subjedts,  and 

weaken  his  Government,  or  raife  Jealoufies  between  him  and  his  People, 
1  Sid.  143.  SeB.  8.     Alfo  it  is  faid  to  be  an  Offence,  for  which  a  Man  may  be   in- 

P'-  23-  dieted,  to  refufe   in  a  foreign  Port  to  pay   the  ufual  Cuftoms,    becaufe  it 

may  caufe  a  Breach  between  our  King  and  the  King  of  the  Country.  [21].    '"vl) 
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CHAP.     XXIV. 

Of  Co?itempts  agahfl  the  Kings  Title. 
A^ONTEMPTS  againft  the  King's  Title  are  of  two  Kinds, 

1.  Denying  his  Title. 

2,  Refufing  to  take  the  Oaths  required  by  Law  for  the  Support  of  his 
Government. 

Seci.  I.  The  firft  Offence  of  this  Kind,  'utz.  That  of  denying  the  Yelv.  107. 
King's  Title,  hath  by  fome  been  carried  fo  high  as  to  be  adjudged  an  p'^"'-^'^  90' 
Overt  A£l  of  compaffing  his  Death ;  however,  it  is  certainly  moft  high-  ^ '"'  ^^^' 
iy  criminal,  and  punifliable  with  Fine  and  Imprifonment,  and  alfo  fuch 
infamous  corporal  Punirtiment,  as  to  the  Difcretion  of  the  Court  fliall  feeni 
proper,  according  to  the  Heinoufnefs  of  the  Crime  and  the  Circumft-inces 
of  the  Parties ;  as  if  a  Man  in  Writing  or  Difcourfe  fhall  maintain  that 
the  King  is  an  Ufurper,  or  that  another  hath  a  better  Title  to  the 
Crown,  &c.  for  fuch  like  Infmuations  manifeftly  tend  to  raife  Tumults 
and  Diforders  in  the  State,  and  to  alienate  the  Affeftions  of  the  People 
from  the  Prince,  and  incline  them  to  fwour  the  Pretenfions  of  another; 
and  it  is  highly  prefumptuous  for  private  Perfons  to  intermeddle  with 
Matters  of  fo  high  a  Nature ;  and  it  will  be  impoffible  to  preferve  the 
Peace  of  a  Government,  unlefs  Subjedls  will  quietly  fubmit  themfclves 
to  thofe  whom  Providence  has  placed  over  them,  and  prefer  the  publick 
Good  to  their  own  private  Inclinations  and  Opinions :  For  otherwife, 
whenever  the  Title  to  the  Crown  fhall  happen  to  be  contefted,  it  will  be 
impofiible  to  end  the  Difference  without  perpetual  Civil  Broils  and  Diffen- 
fions,  and  the  Prince  who  prevails  will  be  tempted  to  eftcem  thofe  of  the 
contrary  Party  rather  as  Enemies  than  Subjefts,  if  he  finds  them  ready  and 
defirous  to  lay  hold  of  all  Opportunities  to  diflurb  his  Government,  and 
fliake  off  their  forced  Obedience.  And  fince  there  is  no  Tribunal  but  that 
of  Heaven,  to  which  Princes  can  appeal  for  the  Decifion  of  their  Titles, 
when  that  feems  fo  far  to  have  declared  in  Favour  of  one  as  to  give  him 
quiet  Poffeffion  of  the  ThrorTe,  the  publick  Peace,  which  is  the  End  of  all 
Government,  requires  a  dutiful  Submiflion  to  him  ;  and  it  is  the  higheft 
Madnefs  to  give  up  that  Eafe  and  Security  which  we  may  enjoy  from  a 
peaceful  Obedience,  in  Exchange  for  that  Diforder,  Uncertainty,  and 
Bloodflied,  which  cannot  but  be  expeded  from  an  Attempt  to  wrefl:  the 
Sceptre  out  of  the  Hands  of  our  Prince;  and  it  is  the  higheft  Ingratitude 
to  make  no  other  Return  but  Difloyalty  and  Rebellion,  for  all  the  Hap- 
pinefs  we  can  enjoy  under  a  juft  Adminiftration ;  and  it  is  the  greateft 
of  Abfurdities  to  think  that  the  Good  of  the  Community,  for  the  Sake  of 
which  all  Government  was  inftituted,  ought  not  to  be  preferred  before 
the  difputed  Title  of  a  particular  Perfon  or  Family :  All  we  can  defire 
from  Government,  is  the  fecure  Enjoyment  of  what  we  may  call  our 
own,  and  whether  this  or  that  Competitor  to  the  Crown  be  the  Inftru- 
ment  of  this  Happinefs  to  us,  feems  little  to  concern  us.  Let  the  Title 
©f  one  out  of  Poffeffion  of  the  Throne  be  never  fo  plaufible,  it  muft  have 
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Its  original  Foundation  from  fonie  pofitive  Law ;  which,  when  it  cannot 
take  Effe(5l  without  involving  a  Nation  in  Dilcord  and  Confufion,  the  avoid- 
ing whereof  is  the  very  End  of  all  Laws,  it  muft:  give  way  to  the  publick 
Neceffity  of  the  State  ;  for  there  can  be  no  human  Inftitution  whatfoever, 
but  muft  be  limited  by  this  implicit  Referve  from  the  firft  Principles  of  Rea- 
fon,  that  where-ever  the  Execution  of  it  fhall  be  abfolutely  inconliftent  with 
the  Happinefs  of  the  People  for  whofe  Sake  it  was  ordained,  it  ought  fo  far 
to  be  fufpended. 

Se^.  2.  For  this  and  many  other  fuch  like  Reafons,  the  Law  has  always 
had  a  moft  tender  Regard  for  the  Security  of  the  Prince  in  PoflefTion  of  the 
Crown,  and  as  it  has  made  it  High  Treafon  to  compafs  his  Death,  Gfr. 
as  appears  from  Chap.  }  7.  Seft.  1 1 ,  Gff.  fo  bath  it  alfo  made  it  highly  penal 
in  any  inferior  Degree  to  difturb  or  difquiet  his  Government, 

As  to  the  fecond  Kind  of  Offences  of  this  Nature,  -u/z.  That  of  refuling 
to  take  the  Oaths  required  by  Law  for  the  Support  of  the  King's  Govern- 
ment ;  I  fliall  confider, 

1.  The  Offence  of  refufing  the  Oaths  required  for  this  Purpofe  by  the 
Common  Law. 

2.  The  Offence  of  refufing  the  Oaths  required  by  Statute, 

Finch  of  Law      EeEl.  3.     As  to  the  firft  Particular,  it  feems  to  be  a  high  Contempt  at. 

^■f*.  242*  the  Common  Law  to  refufe  to  take  the  Oath  of  Allegiance  to  the  King, 
which  all  Laymen  above  the  Age  of  twelve  Years  are  bound  to  take  at 
the  Torn  or  Court-Leet,  (Sc.  and  furely  nothing  can  be  more  unreafon- 
able  than  to  deny  the  King,  whofe  Government  we  are  happy  under,  all 
proper  AfTurances  of  our  Fidelity  to  him ;  for  how  can  we  exped  to  en- 
joy the  Privileges  of  Subjeds  from  one  to  whom  we  refufe  to  acknow- 
ledge ourfelves  Subjeds,  or  hope  for  Protedtion  from  one,  whom  we  pro- 
voke to  efteem  us  as  his  Enemies,  or  blame  that  Government  for  treating 
us  as  Malecontents,  to  which  we  give  fo  juft  a  Caufe  to  fufpedl  our  Fide- 
lity ?  If  we  confult  the  Law  of  God,  that  will  tell  us,  T^hat  the  Powers  that 
be  are  ordained  of  God -y  If  we  will  hear  the  Voice  of  Reafon,  that  will  con- 
vince us,  that  not  only  the  Peace  and  Safety  of  the  Community,  but  alfo 
our  own  Prefervation,  requires  us  to  pay  a  dutiful  Obedience  to  thofe  who 
govern  us ;  and  can  we  think  it  unlawful  to  engage  ourfelves  to  do  what 
it  is  our  Duty  to  do  ?  If  we  will  confult  the  Praftice  of  all  Nations,  that 
will  fliew  us,  that  even  Conqueft,  which  is  the  weakeft  of  all  Titles,  has 
always  been  efteemed  to  give  the  Conqueror  fuch  a  Right  to  the  Obedience 
of  the  Conquered,  that  upon  his  taking  them  into  his  Protedlion,  they 
have  in  all  Ages  been  ready  to  promife  a  reciprocal  Obedience ;  and  if  we 
will  confult  our  own  Laws,  we  fhall  find  them  to  dired:  us  to  pay  our 
Allegiance  to  the  King  who  governs  us,  as  has  been  fully  proved  in  the 
Chapter  of  High  Treafon. 

As  to  the  fecond  Kind  of  Offences  of  this  Nature,  viz.  That  of  refufing 
the  Oaths  required  by  Statute  for  the  Support  of  the  Government,  I  IhalL 
confider, 

1.  The  Offence  of  refufing  the  Oaths  of  Allegiance  and  Supremacy. 

2.  The  Offence  of  refufing  the  Oath  of  Abjuration, 

SeB.  4.  As  to  the  firft  of  thefe  Offences,  viz.  That  of  refufing  the 
Oaths  of  Allegiance  and  Supremacy,  which  fince  the  Reformation  of  Re- 
ligion have  been  thought  neceffary  to'  be  required  from  all  Perfons,  efpe- 
cially  from  thofe  who  are  intrufted  with  an  Office,  in  order  to  fecure  our 
Princes  from  the  Intrigues  of  Popes,  who  have  often  taken  upon  them  to 
difpenfe  with  Oaths  of  Allegiance  made  to  fuch  Princes  whom  they  are 
pleafed  to  call  Hereticks,  and  to  perfwade  the  People  tii^t  they  may  law- 
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fully  depofe  thofe  who  have  fo  far  inciin-ed  the  Difpleafure  of  the  Eifliup  of 
-Rome^  as  to  be  excommunicated  by  him,  it  having  been  Hiiewii  already  in 
Chap.  8.  under  what  Penalties  Officers  are  bound  to  take  the  faid  Oatlis  and 
in  Chap.  19.  Seft.  27,  &r.  how  far  all  Perfons  whatfoever  are  compellable  to 
take  them  under  Pain  of  incurring  a  Frcemimire^  I  fhall  only  take  Notice  in 
this  Place,  of  the  Method  of  Proceeding  on  1  Will.  &  Mar.  8.  by  which  it  is 
enafted,  TZw/  Perfons  refufmg  the  faid  Oaths  being  tendered  to  tioeni  by  Perfojis 
lawfully  aiitiiorized  to  tender  ti.v  fanu\  fl:all  be  committed  bv  the  Perfons  ma- 
king fiich  a  I'ender  for  three  Months,  unlefs  they  fxill  pav  fuch  Sum,  not  ex- 
ceeding 40  s.  as  the  Perfons,  wIjo  f:all  make  fuch  Tender,  fjall  require  of  them, 
and  if  they  refufe  again  at  the  End  of  the  three  Months,  tf.iat  they  f:all  be  im- 
prifoned  fix  Months,  or  pay  a  Sum  not  above  ten  nor  under  five  Pounds,  and 
jxlfo  find  Sureties  for  their  good  Behaviour  and  Appearance  at  the  next  Ajjizes, 
'where  if  they  refufe  the  faid  Oaths,  they  pall  be  incapable  of  any  Office,  and 
continue  bound  to  their  good  Behaviour,  and  if  they  refufe  the  Declaration 
mentioned  in  30  Car.  2.  they  fyall  fuffer  as  PopifJ:  Recufints  convict. 

SeSf.  5.  It  feems  to  be  the  Intention  of  this  Statute,  to  give  the  Go- 
vernment an  Eleftion  to  proceed  either  on  the  mild  Method  therein  pre- 
fcribed,  or  the  more  fevere  one  appointed  by  the  former  Laws,  accordin'z;  to 
the  Circumftances  of  the  Cafe,  and  Quality  of  the  Offender,  &c. 

Secf.  6.  As  to  the  fecond  Offence  of  this  Kind,  viz.  That  of  refufino- 
the  Oath  of  Abjuration,  the  fame  depends  on  thofe  Laws,  which  th.e  Na- 
tion has  been  of  late  under  a  Neceflity  of  eftablifliing,  by  adding  a  new  Li- 
mitation to  the  Law  relating  to  the  Succeflion  of  the  Crown,  excluding  all 
Papifls  from  a  Poffibility  of  inheriting  it ;  who,  if  they  be  true  to  their 
Engagements  to  their  own  Religion,  cannot  but  be  falfe  to  thofe  they  ma^' 
make  to  ours,  and  can  never  be  expedled  to  execute  thofe  Laws,  which 
they  cannot  but  think  void,  as  being  repugnant  to  the  Laws  of  God ;  or 
to  defend  that  Faith  which  they  think  damnable  j  or  to  obferve  thofe 
Oaths,  which  feem  to  them  to  have  been  ordained  for  the  Support 
of  Irreligion.  And  from  thefe  Conliderations  they  have  been  diflibled 
from  inheriting  the  Crown,  it  feeming  of  abfolutely  Neceffity  in  our  pre- 
fent  Circumftances  for  the  Good  of  the  Community,  to  make  fuch  an 
Alteration  in  Law,  which  like  all  other  human  Laws  depending  meerly 
on  the  Policy  of  Men,  feems  to  haVe  nothing  in  it  fo  flicred  as  to  oblige 
the  People  unalterably  to  abide  by  it  to  the  Hazard  of  their  common 
Safety,  Peace  and  Happinefs,  for  the  Sake  whereof  it  was  at  firft  ordained  : 
For  furely,  there  cannot  be  fo  much  Danger  to  the  common  Good  from 
fuch  an  Alteration,  as  mufl  needs  follov/  from  the  Government  of  a 
Prince,  whofe  Confcience  is  under  the  Influence  of  thofe,  who  are  impla- 
cable Enemies  to  the  Religion  of  his  Country,  and  who  thinks  himfelf 
bound  by  his  Duty  to  God  and  his  Church  to  promote  that  Interefl,  which 
his  People  think  themfelves  under  the  like  Obligations  to  oppofe :  From 
which  unhappy  Circumftances  nothing  can  be  expedied  but  endlefs 
Fadlions  and  Difcords,  and  irreconcilable  Jealoufies  and  Diflrufts  be- 
tween Prince  and  People,  which,  if  they  break  not  into  an  open  Rupture,  will 
at  leafl  be  attended  with  fuch  Convulfions  and  UneafinelTes,  as  render  a  State 
of  Government  fcarce  one  Degree  more  fecure  than  a  State  of  Anarchy  and 
Confufion. 

SeB.  7.  For  the  remedying  of  fuch  like  Inconveniences,  it  having 
been  thought  proper  to  exclude  all  Papifts  from  the  Crown,  it  was  like- 
wife  thought  expedient  to  fecure  the  prefent  Settlement,  by  obliging  all 
OfBcers,  ^e,  to  take  the  Oath  of  Abjuration,  as  to  which  it  is  en&led 

by 
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by  13  Will.  3.  c.  6.  and  i  Geor.  i.  St.  2.  c.  13.  That  all Perfom  isoho  JJ.^all be 
ndniittcd,  &c.  into  anv  Office  CivU  or  Military,  (not  being  afi  Office  oj  Inhei'it- 
ance,  executed  hy  a  lawful  Deputy)  or  f. mil  receive  any  Pay,  Salary,  Fee  or  Wa- 
ges, by  Reafon  of  any  Patent  or  Grant  from  the  King,  or  that  have  a  Command  or 
Place  ofTruJi  under  the  King,  &c,  or  fmll  be  admitted  ijito  a)jy  Service  or  Im- 
floytnent  in  the  King's  Houjhold  or  Family,  or  rf  his  Royal  Highnefs  George 
Prince  of  Wales,  or  her  Royal  Highnefs  the  Princefs  o/'Wales,  or  their  Ifj'ue,  and 
all  Ecclefa/lical  Perfons,  Heads  or  Governors,  of  what  Denomination  foever, 
and  all  other  Members  of  Colleges  and  Halls  in  any  Uiiiverfity,  that  fall  be  of  the 
Foundation,  or  enjoy  a?iy  Exhibition,  being  of ,  or  as  foon  as  they  fall  attain  the 
Age  of  eighteen  Tears,  and  all  Pafoyis  teaching  or  reading  to  Pupils  in  any  Uni- 
verfty  or  elfewhere,  and  all  School-Mafers  and  Ufers,  and  all  Preachers  and 
Teachers  of f par  ate  Congregations,  High  or  Chief  Co?if  able  s,  and  every  Pe7-fon 
ivhoJljallaB  as  Serjeant  at  Law,  Counfellor  at  Law,  Barrafer,  Advocate,  Attor- 
?iey.  Solicitor,  ProSlor,  Clerk,  or  Notary,  by  praSlifing  in  any  Manner  as  J'uch^ 
in  any  Court  or  Courts  whatjocver  within  that  Part  o/'Great  Britain  called  Eng^ 
land,  fall,  within  three  Months  after  they  fall  be  admitted  into  or  enter  upon 
any  fuch  Prefertttent,  Benefice,  Office,  or  Place,  or  come  into  fiich  Capacity,  or 
take  upon  them  fuch  PraSfice,  Imploytnent,  or  Bufmefs,  take  and  fidfcrihe  the 
Oaths  of  Allegiance,  Supi-emacy  and  Abjuration,  at  one  of  the  Courts  at  Weft- 
minfter,  or  at  the  General  garter -Sef ions  of  the  Peace  where  they  fall  refide^ 
cr  otherwije  they  fall  be  ipfo  fadlo  adjudged  incapable,  and  difibled  in  Law, 
to  have,  occupy,  or  enjoy  the  faid  Offices,  Sec.  and  if  they  fall  by  the/njelves,  or 
Deputy  or  Trufee,  execute  any  the  faid  Offices,  6cc.  ajjd  fall  be  thereof  con- 
vict, &(\.  they  fall  be  difabled  to  profecute  any  Suit  at  Law  or  Equity,  or  to 
he  Giiaraians,  Executors,  or  Adminijlrators,  or  capable  of  any  Legacy  or  Deed 
of  Gift,  or  to  be  in  any  Office  within  this  Realm,  or  to  vote  at  any  EleSlion 

for  Members  of  Parliament,  and  fall  forfeit  five  hundred  Poimds,  See. 

SeB.  8,     And  it  is  fiirther  enacted  by  the  laid  Statute,  That  any  two  Ju- 

Jlices  of  the  Peace,  or  any  other  P erf  on  or  Perfons  who  fall  be  by  the  Ki  Jig  for 
that  Piirpofe  fpecially  appointed,  by  Order  in  the  Privy  Council  or  .by  Commijfton 
under  the  Great  Seal,  may  adminijler  and  tender  the  faid -Oaths  to  any  P  erf  on 
whatfoevery  whom,  they  fall  fujpeSl  to  be  dangerous  or  difaffeSled;  and  that  if 
miy  Perjon,  to  whom  the  faid  Oaths  fall  be  fo  tendered,  fallnegledl  or  refufe  to 
take  the  fame ;  or  if  any  Perjon,  being  fummoned  by  the  faid  Juftices,^  &c.  in 
order  to  take  the  faid  Oaths,  either  in  proper  Perfon,  or  by  Notice  left  at  his 
Place  of  Abode  with  one  of  the  Family,  fall  ?iegle5l  or  refufe  to  appear,  &c. 

fuch  Refufal  fall  be  certified  at  Sefjions^  &c.  and  from  thence  to  the  King's. 
Bench  or  Chancery,  &c.  and  every  fuch  Perfon  fo  negleSling  to  take  the  faid 
Oaths,  fall  be  adjudged  a  Popif  Recufint  conviB,  &c. 

Se5l.  9.  And  it  is  farther  enafted  by  the  faid  Statute,  That  if  any  Mem- 
ber of  either  JJniverfity  fall  7iegleB  to  take  and  fubf crib  e  the  faid  Oaths  accord- 
ing to  the  Lite?it  of  the  faid  A5l,  or  to  produce  a  Certificate  thereof,  under  the 
Hand  offome  proper  Officer  of  the  refpeilive  Court,  and  caufe  thefatjie  to  be  en- 
tered in  the  Regi/ler  of  the  proper  College  or  Hall,  within  otie  Month  after  his  ha- 
ving taken  and  julfcribed  the  faid  Oaths ;  and  if  the  Perfo?2s  in  whom  the  Right 
of  El eB  ion  of  fuch  Member  fall  be,  do  negledl  to  elect  fome  fitting  Perfon  in  his 

fie  ad  within  twelve  Months,  &c.  that  then  the  King  may,  under  the  Great  Seal 
cr  Sign  Manual,  nominate  fome  fitting  Perfon,  qualified  according  to  the  local 
Statutes  of  juch  College,  &cc.  and  if  the  Head  of  any  College,  &c.  fall  ?ieg- 
k£l  to  admit  Juch  Nominee,  by  the  Space  oj'  ten  Days  after  Juch  Admif ion  fall 
be  demanded  of  hifn,  that  then  the  local  Vijitor  fall  admit  the  faid  No?ninee  -, 
and  i J'  Juch  V if  tor  fall  JiegleSl  or  refufe  to  admit  fuch  Perfon  within  the  Space 
of  one  Month  after  the  fame  fall  be  demanded ^  thai  then  the  Court  of  King' s- 

Bencb 
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BeJich  may  ijfue  a  Writ  of  Mandamus  to  fuel  Vifitcr   to   admit  fuch  No- 
minee^ &c. 

SeSt.  lo.  And  it  is  farther  enabled  by  the  faid  Statute,  That  no  Peer 
JJ:all  rote  or  make  his  Proxy,  or  fit  in  the  Honfe  of  Peers  during  any  De- 
bate, and  that  no  Member  of  the  Houfe  of  Commons  JImII '■oote  or  fit  during 
any  Debate  in  the  faid  Houfe  after  the  Speaker  is  chofen,  until  he  fall 
have  taken  the  faid  Oaths,  6cc,  u?ider  Pain  of  the  Difabilifies  and  Forfei- 
tures above  mentioned,  Sec. 


CHAP.     XXV. 

■  Of  Fdo7iy. 


o 


Ffences  more  immediately  againft  the  Subjedl  are  either  Capital  or 
not  Capital. 


The  Capital  are  either  by  the  Common  Law  or  by  Statute. 

SeSl.  I,     Thofe  by  the  Common  Law   come  generally  under  the  Title  yj^^gj^ 
of  Felony,  which,  ex  vi  Termini,  ^igni^&s  quodlibet  crimen  fclleo  animo  pe7--G\oi{.\eib. 
petratum,  and  can  be  expreffed  by  no  Periphrafis,  or  Word  equivalent,  with-  F^'o"'a- 
out  the  Word  FelonicL  ' 

SeB.  2.  Felony  is  faid  to  be  included  in  High  Treafon,  and  confe- h.  P.  c.  u. 
quently  a  Pardon  of  Felony  difchargeS  an  Indiftment  of  High  Treafon,  3  H.  ?•  lo.  a 
if  it  want  the  Word  Proditorie.  3  Inft-  '5- 

SeEl.  3.     It  is  always  accompanied  with  an  evil  Intention,  and  there- 
fore fliall  not    be   imputed   to  a  meer  Miflake   or  Mif-animadverfion,    as 
where  Perfons  break  open  a  Door,  in  order  to  execute  a  Warrant,  which 
will  not  juflify  fuch  a  Proceeding;  Aff'eBio  enim  tua  jiomen  impo?iit  operi  -gracUh.  t. 
tuo  5  item    crimen   fton    contrahitur   nifi   nocendi    voluntas  inter cedat^     But  ca-  4- 
the  bare  Intention  to  commit  a  Felony  is  fo  very  criminal,  That  at  the  s.  p.  c.  17.  a 
Common  Law  it  was  punifhable  as  Felony,  where  it  milled  its  Effecfl  thro'  27.  b. 
fome  Accident  no  Way  lefTening  the  Guilt  of  the  Offender;  but  it  feems '  ^If"^' 


I  Sid.  230, 
3' 


agreed  at  this  Day,  That  Felony  fhall  not  be  imputed  to  a  bare  Intention 

to  commit  it,  yet  it  Is  certain  that  the  Party  may  be  very  feverely  fined  for  s  '"Wod-  zo6, 

fuch  an  Intention. 


o 


CHAP.     XXVL 

Of  cafual  Death  aiid  of  Deodands. 

F  Capital  Offences  at  Common  Law  more  immediately  againft  the 
Subje<5l,  there  are  three  principal  Kinds : 

1 .  Such  as  are  committed  againft  his  Life. 

2.  Such  as  are  againft  his  Goods. 

3.  Such  as  are  againft  his  Habitation. 

S  SeSl.  I. 


Bra^ 

^t.  Lib. 

cap. 

4- 

iH. 

H.P. 

47' 

,472. 

iH.  H 
4:19. 


5.6.  Of  cafual  Death  and  of  Deodands.  Book  I. 

ScB.  I .  There  is  another  mix'd  Kind  of  Capital  OfFences,  which  con- 
fifts  in  the  Hindrance  of  the  due  Procefs  of  publick  Jcftice,  which  I  fliall 
confider  in  the  fecond  Book,  wherein!  iha'll  treat  of  the  Means  of  bring- 
ing Offenders  to  their  due  Punifliment. 

St'£l.  2.  Offences  againft  the  Life  of  a  Man  come  under  the  general 
Name  of  Plomicide,  which  in  our  Law  lignifies  the  killing  of  a  Man  by 
a  Man. 

Seel.  3.     But  before   I  treat  hereof,  it    may  not  be   improper  to  confi-' 
der  the  killing  of  a  Man  merely  per  info7-tumum,  occafioned  by  fome  Ani- 
mal or  Thing  without  Life,  without   the  Default  or  Procurement  of  an- 
other Man,  as  where   one  is  killed   by  a  fall  from  a  Horfe  or  Cart,  &c. 
which,  though  it  be  not  properly  Homicide,  nor  punifliable  as  a  Crime,  yet 
is  taken  Notice   of  by  the  Law,  as  far  as  the  Nature  of  the  Thing  will 
bear,  in  order  to  raife  the  greater  Abhorrence  of  Murder,  and  the  unhappy 
Crom.  51  a.  Inftrument  or  Occafion  of  flich  Death  is  called  a  Deodand,  and  forfeited  to 
the  King,  in  order  to  be  difpofed  of  in  pious  Ufcs  by  the  King's  Almoner  j 
as  alfo  ai-e  all  fuch  Weapons  whereby  one  Man  kilb  another, 
s  P.  C.  21  a.      SeSf.  4.     It  feems  clearly  fettled.    That  a  Horfe,  &c.-  killing  an  Infant 
ginft.  58.      vvithin  the  Age  of  Difcretion,  are  as  much  forfeited  as  if  he  were  of  Age: 
p  if"  ^.^a"  But  formerly  it  was  holden.  That  a  Horfe  or  Cart,  by  a  Fall  from  which 
Dal."  cap.' gj!  an  Infant  was  {lain,  were  not  forfeited,  perhaps  for  this  Reafon,  bccaufe  the 

1  H.H.  P.O.  Misfortune  might  rather  feem  owing  to  the  Indifcretion  of  the  Infant  than 
'^^''  anv  Default  in  the  Horfe,  &c.     But  this  Diflinftion  has  not  been  allowed 

2  Keb.  719,    ^£'  j.^^^  _  ^^^  ^j^g  L^^  ^jQgg  j^oj  ground  the  Forfeiture  on  any  Default  in  the 

Thino-s  forfeited,  fince  it  extends  it  to  Things  without  Life,  to  which  'tis 
plain,  that  no  Manner  of  Fault  can  be  imputed. 
S.  P.C  20.  b/  ,SVJ?.  5.  Alfo  by  the  Opinion  of  our  ancient  Authors,  Things  fixed  to 
Puk.  124.  b.  ^  preehold,  as  the  Wheel  of  a  Mill,  a  Bell  hanging  in  a  Steeple,  &c.  may 
20^^  206,  ^^  Deodands,  but  by  the  latter  Refolutlons  they  cannot,  unlefs  they  were 
1  Lev.  136.    fevered  before  the  Accident  happened. 

6  M^d  ''is  ^'-^^-  ^-     However,  as  it  is  agreed  by  all,  a  Ship  in  fait  Water,  whe- 

1  Kd>.  723,  ther  in  the  open  Sea  or  within  the  Body  of  a  County,  from  which  a 
74S-  Man  falls  and  is  drowned,   is   not   forfeited,  becaufe  Pcrfons  at  Sea  are 

s.P.  C21.  continually  expofed  to  fo  many  Perils,  that  the  Law  imputes  fuch  Mis- 
Pult.  i2cr.  a.  fortunes  happening  there,  rather  to  them  than  to  the  Ship.  Alfo  it  feems 
3lnft.^8.  ^\q.^^^  That  when  a  Man  riding  on  a  Horfe  over  a  River  is  drowned 
1  H.H.  P.C.  through  the  Violence  of  the  Stream,  the  Horfe  is  not  forfeited,  becaufe  not 
4"-  that,    but  the  Waters    caufed    his  Death :    But  it   is    faid.  That   a   Ship 

Cro.  Jac.483.  by  a  fall  from  which  a  Man  is  drowned  in  the  frefh  Water  fliall  be 
2R0I.  Re.  23.  fQj.f^jj.g(3^  but  not  the  Merchandize  therein,  becaufe  they  no  way  contri- 
sST2o.^^'  bute  to  his  Death.  And  by  the  fame  Reafon  it  feems,.  that  if  a  Man 
S  P  C  20  b  i'i<^lii^g  ^^  the  Shafts  of  a  Waggon  fall  to  the  Ground  and  break  his 
21.'  '*°'  Neck,  the  Horfes  and  Waggon  only  are  forfeited,  and  not  the  Loading, 
sinfi.  58.  becaufe  it  no  way  contributed  to  his  Death  ;  for  which  Caufe,  where  a 
SeeVp'c  Thing  not  in  Motion  caufes  a  Man's  Death,  that  Part  thereof  only  which 
2ob.'&  "  is  the  immediate  Caufe  is  forfeited.  As  where  one  chmbing  upon  the 
Quasre.  Wheel  of  a  Cart  while  it  ftands  fllll,  fills  from  it  and  dies  of  the  Fall, 

Puk.  124.  .  jbg  Wheel  only  is  forfeited:  But  if  he  had  been  killed  by  a  Bruife  from 
one  of  the  Weels  being  in  Motion,  the  Loading  alfo  would  have  been 
forfeited,  becaufe  the  Weight  thereof  made  the  Hurt  the  greater ;  and 
Salk.  220.  it  is  a  general  Rule,  That  where-ever  the  Thing  which  is  the  Occauon  of  " 
a  Man's  Death  is  in  Motion  at  the  Time,  not  only  that  Part  thereof,  which 
immediately  wounds  him,  but  all  Things  which  move  together  with    it, 

and 
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and  lielp  to  make  the  Wound  more  dangerous,  are  forfeited  alfo ;  for  the 
jjd""'  Rule  is,  Omnia  quaqiie  movent  ad  Mortem^  funt  T>coda7ida.     [22.] 

ScSf.j.     In   all   thefe  Cafes,    if  the  Party   wounedd   die    not    of  hisH.  P.C.  55. 

Wound  within  a  Year  and  a  Day  after  he  received  it,  there  fliall   be  no- S- ^•^'^'■''' 

thing  forfeited  for  the  Law  does  not  look  on  fuch  a  Wound  as  tlie  Caufe 

of  a  Man's  Death,  after  which  he  lives  fo  long :  But  if  the  Party  die  with-  Dalt.  ca.  97. 

in  that  Time,  the  Forfeiture  fliall  have  Relation  to  the  Wound  given,  and  Pj-  t^om.  260. 

cannot   be   faved  by  any  Alienation  or  other  Adl  whatfoever  in  the  mean 

Time. 

Sccf.^.     However,  nothing  can  be  forfeited  as  a  Deodand,  nor  feized  as  5  Co.  no,  b. 

fiTch,  till  it  be  found   by  the  Coroner's  Inqueft  to  have  caufcd  a  Man's  Dai. cap.  97." 

Death;  but  after  fuch  Inquifition,  the  Sheriff  is  anfwerable  for  the  Value  S.  P.  c.  21.  a. 

of  it,  and  may  levy  the  fame  on  the  Town  where  it  fell,  and  therefore  the  g"J''  jjj^',*' 
^  Inqucfi;  ought  to  find  tiie  value  of  it.     [23.]  drofficio  Co- 

ronatoris. 
_^__^_^ >H.  H.P.C. 

418,419. 

CHAP.     XXVIL 

Of  Felo  de  fe. 

idc    properly  fo  called,  is  either  againfl  a  Man's  own  Life,  or 
of  another. 


r  tOmic 
11   that 


In  treating  of  Homicide  againfl  a  Man's  own  Life,  I  fliall  confider  : 

1.  In  what  Cafes  a  Man  fhall  be  faid  to  be  a  Felo  de  fe. 

2,  What  he  fliall  forfeit  for  this  Offence. 

Seel.  I.     As  to  the  firfl:  Point,  I  fliall  take  it  for  granted.  That  in  this  iH.  H.  P.  c. 
as  well  as  in  all  other  Felonies,  the  Offender  ought  to  be  of  the  Age  of  4;,"  • 'f'-- 
Difcretlon,  Andi  Compos  Mentis^  and  therefore  that  an  Infant  killing  himfelf^,.  a 
under  the  Age  of  Difcretion,  or  a  Lunatick  during  his  Lunacy,  cannot  be  H.  p.  c.  28. 
2iFelo  de  fe.  '^^tl^\^f 

SeSl.  2.     But  here  I  cannot  but  take  Notice  of  a  fl:range  Notion,  which 
has  unaccountably  prevailed  of  late.  That  every  one  who   kills    himfelf, 
mufl  be  Non  Compos  oi  Comk  ;  for  it  is  faid  to  be  impoffible.  That  a  Man  3  M^d.  ,00. 
in  his  Senfes  (hould  do  a  Thing  fo  contrary  to  Nature  and  all  Senfe  and 
Reafon. 

Sc^.  3.  If  this  Argument  be  good,  Self-Murder  can  be  no  Crime,  for 
a  Madman  can  be  guilty  of  none :  But  it  is  wonderful  that  the  Repug- 
nancy to  Nature  and  Reafon,  which  is  the  higheft  Aggravation  of  this  Of- 
fence, fliould  be  thought  to  make  it  impoffible  to  be  any  Crime  at  all, 
which  cannot  but  be  the  neceffary  Confequence  of  this  Pofition,  That  none 
but  a  Madman  can  be  guilty  of  it.  May  it  not  with  as  much  Reafon  be 
argued.  That  the  Murder  of  a  Child  or  of  a  Parent  is  againfl:  Nature  and 
Reafon,  and  confequently  that  no  Man  in  his  Senfes  can  commit  it  ?  But 
has  a  Man  therefore  no  Ufe  of  his  Reafon,  becaufe  he  afts  againfl  right 
Reafon  }  Why  may  not  the  Paffions  of  Grief  and  Difcontent  tempt  a  Man 
knowingly  to  adl  againfl:  the  Principles  of  Nature  and  Reafon  in  this  Cafe, 
as  thofe  of  Love,  Hatred  and  Revenge,  and  fuch  like,  are  too  well  known 
to  do  in  others .? 

ScL^.  4. 
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oc^.  4.     Ilov/cver  our  Laws  have   always  had  fuch  an  Abhorrence  of 

this  Crime,  that  not  only  he  who  kills  himlelf  with  a  deliberate  and  diredl 

Purpofc  of  io  doing,  but  alfo  in  fomc  Cafes  he  who  malicioufly  attempts 

to  kill  another,  and  in  Purfuance  of  fuch  Attempt  unwillingly  kills  himfelf, 

Hiall  be  adjudged  in  the  Eye  of  the  Law  a  Felo  de  fe ;  for  where-ever 

Death  is  caiifed  by  an  Adt  done  with  a  murdrous  Intent,  it  makes  the  Of- 

Dal^cap  92.  £g|^j^^.  ^  Murderer ;  and  therefore  if  A.  difcharge  a  Gun  at  B.  with  an  Li- 

\\m^.\s'^-     tent  to  kill  him,  and  the  Gun  breaks  and  kills  A.  or  if  ^.  ftrike  B.  to  the 

Bro.Cor.12.   Ground,  and  then   haftily  falling  upon   him  wound  himfelf  with  a  Knife 

i/a!:.  cap.  92.  which  k.  happens  to  have  in  his  Hand  and  die,  in   both  thefe  Cafes  A.  is 

Felo  de  fe,  for  he  is  the  only  Agent.     [24.]  _  c^ 

S  p.  C.  16.  Ecjf.  5.  But  if  B.  being  fo  aflaulted  had  been  driven  to  the  Wall,  and 
a  20  holden  up  a  Pitch-fork  or  Knife,  ftanding  in  his  Defence,  and  A.  had  hallily 

^?Il'\'^l''h'  run  upon  the  fame  and  been  llain,  B.  fhould  be  adjudged  to  kill  him  in  his 
e'rom.2  8.   '  own  Defence.     And  for  the  fame  Reafon  perhaps  in  the  Cafe  above,  if  B. 
I  H.  H.P.C.  ^£^,^j.  j^g  1^,^^  fillen  to  the  Ground,  had  holden  up  a  Knife  or  Sword  in  his 
'?^'     ,        Defence,  and  A.  had  fallen  thereon  and  been  llain,  B.  fhould  be  adjudged 
tu^the'cafe  ■  to  kill  him 7^  dcfcndendo ;  for  here  B.  exerts  his  Strength  in  his  own  De- 
there  is  not     fence,  and  by  fo  doing  occafions  the  mortal  Wound  received  by  A. 
rightly  ftated,       Se£L  6.     He,  who  kiUs  another  upon  liis  Defire  or  Command,  is  in  the 
BooksV"   '^  Judgm.ent  of  the  Law  as  much  a  Murderer,  as  if  he  had  done  it  merely 
Kellw.  136.3.  of  his  own  Head,  and  the  Perfon  killed  is  not  looked  upon  as  a  Felo  de  fe, 
in.;fmuch  as  his  AlTent  was  merely  void,  as  being  againft  the  Laws  of  God 
and  Man  :  But  where  two  Perfons  agree  to  die  together,  and  one  of  them 
at   the  Perfuafion  of  the  other  buys  Ratfbane,  and  mixes  it  in  a  Potion, 
and  both  drink  of  it,  and  he  who  bought  and  made  the  Potion,  furvives 
by  ulino-  proper  Remedies,  and   the  other  dies,   perhaps  it  is   the  better 
Moore  754.    Opiniont  That  he  who  dies  fhall  be  adjudged  a  Felo  de  fe,  becaufe  all  that 
PI.  1041.  "    happened  was  originally  owing  to  his  own  wicked  Purpofe,  and  the   other 

only  put  it  in  his  Power  to  execute  it  in  that  particular  Manner, 
•S.  P.  C.I 89.      Seot.  7.     '  As  to  the  fecond  Point,  viz.     What  fuch  an  Offender  fhall 
F  G.262,     £Qj,fgjj.^  it  feei^s  clear  that  he  fhall  forfeit  all  Chattels,  Real  or  Perfonal, 
\  H.  H.  P.  C.  which  he  hath  in  his  own  Right,  and  alfo  all  fuch  Chattels  Real  whereof 
4' 3-  he  is  poiTefled  either  jointly  with  his  Wife,  or  in  her  Right  j  and  alfo  all 

Plow.  Com.'  Bonds  and  other  Perfonal  Things  in  Adlion  belonging  folely  to  himfelf;  and 
262,263.  alfo  all  Perfonal  Things  in  Adion,  and,  as  fome  fay,  entire  Chattels  in 
s  P.c.  i88.a.p^^g^jyj^^  J.Q  ^}iich  he  was  intitled  jointly  with  another,  on  any  Account 
^Tn'ft.  \\.^'  except  that  of  Merchandize  :  But  it  is  faid,  That  he  he  fhall  forfeit  a  Moiety 
1 9H.  6. 47,  a.  only  of  fuch  joint  Chattels  as  may  be  fevered,  and  nothing  at  all  of  what 
Ra^m  ■■^'^"  ^'  he  'was  poffeffed  of  as  Executor  or  Adminiflrator. 

Pim™'com.        SeSf.  8.     ^  However  the  Blood  of  a  Felo  de  fe  is  not  corrupted,  nor  his 
243. 259.      Lands  of  Inheritance  forfeited,  nor  his  Wife  barred  of  her  Dower. 
^'i^h'h.P  C.      S^^-  9-     '  Alfo  "o  P^rt  of  the  Perfonal  Eftate  is  vefled  in  the  King,  be- 
413.  fore  the  Self-Murder  is  found  by  fome  Inquifition ;  and  confequently  the 

^"'b^T"    t^orfeiture  thereof  is  faved  by  a  Pardon  of  the  Offence  before  fuch  Finding. 
« 5Co^o.b.      Se5l.  10.     ''  But  if  there  be  no  fuch  Pardon,  the  whole  is  forfeited  im- 
slnft.  54.      mediately  after  fuch  Inquifition,  from  the  Time  fuch  mortal  Wound  was 
In^H.'p.^cgivcn,  and  all  intermediate  Alienations  are  avoided. 
414-  Setl.  II.     'And  fuch  Inquifitions  ought   to  be   by  the  Coroner  fuper 

1  Sid.  150,    .^^ifjifjj  Corporis,  if  the  Body  can  be  found  j  and  an  Inquifition  fo  taken,  as 

2  Mod.  55.    fome  fay,  cannot  be  traverfed.     [25.]  ^^ 

3  Mod.  100, 

7.41.  242.  Con  I  Lev,  8  i  Keb.  67,  68.  ■•  Plow.  Com.  260.  H.  P.  C.  29.  5  Co.  1 10.  «  H.  P.  C.  29.  3  Infl.  55. 
See  B.  2.  Ch.  9":    Sert   5 ;     i  H  H.  P.  C.  414  to  417.  Far.  16.  Salk.  377      Carth.  72.  Skin   45. 

•:  .  -     Se^.  12, 
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Be8l.   12.     But  if  the  Body  cannot  be  found,  fo  that  the  Coroner,  who3^"^  s;- 
has  Authority  only  fuper  vifum  Corporis,  cannot  proceed,  the  Inquiry  may  ^  ^ev'  ^^^' 
be  by  Juftices  of  Peace,  (who  by  their  Commiffion  have  a  general  Power  1  H.  H.  P.  c. 
to  inquire  of  all  Felonies)  or  in  the  King's  Bench,  if  the  Felony  were+H 
committed  in  the  County  wlierc  the  faid  Court  fits  j  and  fuch  Inquifitions 
are  traverfable  by  the  Executor,  &c. 

Seel.   13.     Alfo  all  Inquifitions  of  this  Offence  being  in  the  Nature  of  In-Sal.  377. 
di(£hnents,  ought  particularly  and  certainly  to  fet  forth  the  Circumflances 
of  the  Faft,  as  the  particular  Manner  of  the  Wound,  and  that  it  was  mor- 
tal, &c.  and  in  the  Conclufion  add,  That  the  Party  in  fuch  manner  mur- 
dered himfelf. 

SeB.   14.     Therefore  if  either  the  PremifTes  be  infufficient,  as  if  it  be  3  Lev.  140. 
found  that  the  Party  flung  himfelf  into  the  Water,  (3  fic  feipfum  emergit,  3  Mod.  100. 
which  is  Nonfenfe,   (becaufe  eviergo  fignifies  only  to  rife  out  of  the  Water) 
or  if  there  be  wanting  the  proper  Conclufion,  ^  Jic  feipfum  murdra'vif,  the  2  Lev.  rjz. 
Inquifition  is  not  good.  contra  Saik. 

SeSl.   15.     Yet  if  it  be  full  in  Subflance,  the  Coroner  may  be  ferved  with  I'sij  ^^^^ 
a  Rule  to  amend  a  Defedl  in  Form.  259. 

3  Mod.  loi. 

1  Keb.  907. 

'  See  I  Saund. 

Z73.  for  Pro. 

CHAP.     XXVIII.  tJZoL 

on  fuch  an  In- 

Of    "JufUjiable    Homicide.  galnliTDebt- 

or  of  a  Felo 

OMICIDE  againfl  the  Life  of  another  either  amounts  to  Felony,  or 
does  not. 

That  which  amounts  not  to  Felony,  is  either  jufliliable,  and  caufes  no 
Forfeiture  at  all,  or  excufable,  and  caufes  the  Forfeiture  of  the  Party's 
Goods. 

And  firfl  of  Juflifiable  Homicide,  concerning  which  I  fhall  premife 
thefe  general  Rules : 

Se5i.   I.     I.  It  mufl  be  owing  to  fome  unavoidable  NecefHty,  to  which  vid.Seft.  22. 
the  Perfon  who  kills  another  muft  be  reduced  without  any  Manner  of  Fault 
in  himfelf. 

SeB.  2.     II.  There  muft  be  no  Malice  coloured  under  Pretence  of  Ne- 2  Rol.  Rep. 
ceflity;    for   wherever  a  Perfon    who    kills   another,   a<fls  in  Truth  upon '^°' '*'■ 
Malice,  and  takes  Occafion,  from  the  Appearance  of  Neceflity,  to  execute  his  h.  p.  c.  38. 
own  private  Revenge,  he  is  guilty  of  Murder.  Braft.  hb.  3. 

SeSl.  3.     III.  According  to  the  Opinion  of  the  old  '  Books,    (which  in"^^^' ,  j^ 
this  refpedt  feem  to  be  contradicfted  by ''  others  more  modern)   it  feems,  Maicfaftot* 
That  one  may  fet  forth  a  Fadl,  amounting  to  juflifiable  Homicide,  in  a '"  P^''"=''- 
Special  Plea  to  an  Indidtment  or  Appeal  of  Murder;  and  that  the  fame 
being  found  true,  he  fhall  be  difmiffed,  without  being  arraigned  or  en- '22^^53-, 
forced  to  plead  Not  guilty.     And   indeed  it  feems  extremely  hard,  That  ^^^'^^'^^^ 
a  Sheriff  or  Judge  who  condemn  or  execute  a  Criminal,  QSc.  fhouldbezi  a. 
forced,  on  a  frivolous  Profecution,  to  hold  up  their  Hands  at  the  Bar  for  ^'°-  ^ppe^i. 


H 


9- 
Coro. 


it,  G?f.     But  it  is  agreed,    That  no  one   can  plead  a  Fa<ft  amounting  to  Bro'.^ 
Homicide,  7^  defendendo^  or  by  Mifedventure,  but  that  in  fuch  a  Cafe  the  57.  87,  89.  b. 
Defendant  mufl  plead  Not  gu  ley,  and  give  the  Special  Matter  in  Evi- '3^5^^6.11. b. 

T  dence  :  "bio.  Appeal. 

122. 

ainft.  316.     1  Inft.  283.     HP.  C.  38.    Bro.  Coro.  r 
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dence  :  And  it  Is  alfo  agreed,  That  where  a  Special  Fadl,  amounting  to 
H.P^e.  38.  juftifiabie  Homicide,  is  found  by  the   Jury,  the  Party  is  to  be  difmifled, 
without  being  obliged  to  purchafe  any  Pardon,  6?r. 

Juftihable  Homicide  is  either  of  a  publick  or  private  Nature. 
That  of  a  publick  Nature,  is  fuch  as  is  occafioned  by  the  due  Execution 
or  Advancement  of  publick  Juftice. 

That  of  a  private  Nature,  is  fuch  as  happens  in  the  jufl  Defence  of  a 
Man's  Perfon,  Houfe,  or  Goods. 

And  firft,  I  {hall  confider  juftifiable  Homicide  in  the  due  Execution  of  pub- 
lick Juftice,  as  to  which  the  following  Rules  muft  be  obferved  : 
Dalt  cap  g8.      '^^''^-  4-     ^-  ^^^  Judgment,  by  Virtue  whereof  any  Perfon  is  put  to 
I  H  H.  P.C.  Death,  mufl  be  given  by  one  who  has  Jurifdi<Sion  in  the  Caufe  ;  for  other- 
'*"  r     6       ^^^^^  "^oXh  Judge  and  Officer  may  be  guilty  of  Felony. 
2°E.°4.''33.a.      ^^^-  5-     And  therefore,  if  the  Court  of  Common  Pleas  give  Judgment 
H.  P.  C.  35.  on  an  Appeal  of  Death,  or  Juftices  of  Peace  on  an  Indidtment  of  Trcafon, 
and  award  Execution,  which  is  executed,  both  the  Judges  who  give,  and 
the  Officers  who  execute  the  Sentence,  are  guilty  of  Felony,  becaufe  thefe 
Courts   having   no  more   Jurifdidtion  over  thefe  Crimes  than  mere  private 
Perfons,  their  Proceedings  thereon  are  merely  void,  and  without  any  Foun- 
dation.    [26]  «^ 
Se^.  6.     But  if  the  Juftices  of  Peace,  on  an  Indidment  of  Trefpafs, 
H.  P.  C.  35.  arraign  a  Man  of  Felony,  and  condemn  him,  and  he  be  executed,  the  Ju- 
Dalt.  cap.  98.  ftices  only  are  guilty  of  Felony,  and  not  the  Officers  who  execute  their 
Sentence  ;  for  the  Juftices  had  a  Jurifdidtion  over  the  Offence,  and  their 
Proceedings  were  irregular  and  erroneous  only,  but  not  void. 
.        Sf^.  7.     II.  The  Judgment  muft  be  excuted  by  the  lawful  Officer. 
zAff.  pi.  3.         '5't'^.  8.     "Indeed  it  was  formerly  holden.  That  anyone  might  as  law- 
s. P.C.  13.3.  fully  kill  a  Perfon  attainted  of  Treafon  or  Felony,  as  a  Wolf  or  other 
i?H  4.  12  a  ^'^'^''^  Beaft;  and  anciently  a  Perfon  condemned  in  an  Appeal  of  Death, 
Plow.  Com.    was  delivered  to  the  Relations  of  the  Deceafed,  in  order  to  be  executed  by 
306  b.          them. 

*27Afl'?4i.  ^^^'  9-  ^  But  at  this  Day,  as  it  feems  agreed,  if  the  Judge,  who  gives 
I,  H.  H.  P.  C.  the  Sentence  of  Death,  and,  a  Jorfio?-i,  if  any  private  Perfon  execute  the 
5°'-         ,    fame,  or  if  the  proper  Officer  himfelf  do  it  without  a  lawful  Command, 

Bro.  Appeal.     ,         '  .,  _r_   r  » 

63.  they  are  guilty  of  r  elony. 

Coro.67,197.  SeS?.  10.  'III.  The  Execution  muft  be  purfuant  of,  and  warranted  by 
Dah  ca^g  ^^^  Judgment,  otherwife  it  is  without  Authority;  and  confequently  if  a 
H.P  C.  3j!  Sheriff  behead  a  Man  where  it  is  no  Part  of  the  Sentence  to  cut  off  the 
*3?H  6  58  b,  Head,  he  is  guilty  of  Felony. 

454,  501. 

Bro. Appeal. 5.      And  uow  wc  are  come  to  Juftifiable  Homicide  in  the  due  Advancement 

H.^p^c  '^6    "^  publick  Juftice,  which  I  ftiall  confider : 

272. 

SeeB.z.ch.si.  j.  In  Relation  to  criminal, 

2.  In  Relation  to  civil  Caufes. 

22  Aff.  ^^'^  ■^''^'  Homicide  in  the  Advancement  of  publick  Juftice  in  criminal 

Bro.  Cor.  87,  Caufes  may  be  juftified  in  feveral  Cafes  ;  as, 

89-  Seff.   ;i.     I.   If  a  Perfon,  having  adlually  committed  a  Felony,  will  not 

3lnft.  221!  buffer  himfelf  to  be  arrefted,  but  ftand  on  his  own  Defence,  or  fly,  fo 
Dalt.  cap.  98.  that  he  cannot  poffibly  be  apprehended  alive  by  thofe  who  purfue  h  m, 
Crom^o^^  whether  private  Perfons  or  publick  Officqi's,  with  or  without  a  Warnnt 
Fitz.  Core,     from  a  Magiftratc,  he  may  be  lawfully  flain  by  them. 

i9z,z;8,26r. 


iH.H.P.C. 

489. 


S,x^.  12. 
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SeSl.   12,     IJ.  If  an  Innocent  Pcniori  be  indittteJ  of  a  Felony,  where,   in  Seethe  Autho- 
Truth,  no  Felony  was  committed,  and  will  not  fuffer  himfelf  to  be  arrefted  ^|'^"  ^''"^* 
by  the  Officer  who  has  a  Warrant  for  that  Purpofc,  he  may  lawfully  be  i-iiz  Cora.. 
killed  by  him,  if  he  cannot  otherwife  be  taken  •,  for  there  is  a  Charge  ligainll  ''9.  261. 
V^  him  upon  Record,  to  which  at  his  Peril  he  is  bound  to  anfv/er.      [27] 

-  SeB.   13.     III.  If  a  Criminal,  endeavouring  to  break   the  Gaol,  affauk  1  H  H  P  C. 
his  Gaoler,  he  may  be  lawfully  killed  by  him  in  the  Affray.  4^''  496- 

SeB.   14.     IV,  If  thofe  who  are  engaged  in  a  Riot,  or  a  Forcible  Entry,  Crom  30.  b. 
or  Detainer,  fland  in  their  Defence,  and  continue  the  Force  in  Oppofition  'S^  b- 
to  the  Command  of  a  Juftice  of  Peace,  ^c.  or  refift  fuch  Juftice  endeavour-  \^^^  ^^T  ^' 
ing  to  arrefl:  them,  the  Killing  of  them  may  be  juftified  ;  and  fo  perhaps  H,  p.  c  '37. 
may  the  killing  of  dangerous  Rioters  by  any  private  Perfons,  who  cannot  ^^^  '  ^*?  •• 
otherwife  fupprefs  them,  or  defend  themfelves  from  them,  inafmuch  as  every  f,a^ch.  V".' 
private  Perfon  feems  to  be  authorized  by  the  Law  to  arm  himfelf  for  theS^'^.  56. 
Purpofes  aforefaid.  Poph.  .^t. 

SeSl.    15.     V.  If  TrefpafTers  in  a  ForefT:,  Chace,  Park,  or  Warren,  ors.  P.c.  13.  b. 
any  inclofed  Ground   wherein   Deer  are  kept,  will  not  render  themfelves  *^^°^-  3°-  b. 
to   the    Keepers,  upon   an  Hue  and  Cry  made   to   fland    to   the   King's  p,^"^^^' 
Peace,  but  fly  from,  or  defend  themfelves  againft  them,  they  may  be  flain  i  H.H.  P.  c. 
by  Force  of  the  Statute  de  MalefaStoribus  in  Paras,  and  3  and  4  IFi/L  G'49«- 
X^Lir.  10, 

SeB.   16.     VI.  If  either  of  the  Parties  fighting  in  a  Combat  allowed  by  Dale. cap.  98. 
Law,  for  the  Trial  of  fome  Special  Cafes,  be  flain,  he  who  kills  him  is  P'o^^-  Com. 
juflified,  and  the  Death   of  the  other  is  imputed  to  the  juif  Judgment  of^j'^ft  22  r 
God,  who  is  prefumed  to  give  the  Viftory  to  him  who  fights  in  Mainte- 37  H.e.zi'.a. 
nance  of  the  Truth. 

Secondly,  Homicide  in  the  Advancement  of  Juflice  in  civil  Caufes,  may 
alfo  be  juflified  in  fome  Cafes.  , ,  ^^i  j^^ 

SeB.   17.     'As  where  a  Sheriff,  &c.  attempting  to  make  a  lawful  Arrefl  '89. 
in  a  civil  Adlion,  or  to  retake  one  who  has  been  arrefled  and  made  his  "j^^^  ^-^^  7- 
Efcape,  is  refifled  by  the  Party,  and  unavoidably  kills  him  in  the  Affray.      Cro'm!  l^^'.a. 

SeB.   18.     ''  And  in  fuch  Cafe  the  Officer  is  not  bound  to  give  back,  but  J^^'f-  "p.98. 
may  fland  his  Ground  and  attack  the  Party.  "H.  P.C.  37. 

SeB.   19.     But  no  private  Perfon  of  his  own  Authority  can  arrefl  a  Man  crom.  %o  b 
for  a  civil  Matter,  as  he  may  for  Felony,  &c. 

SeB.  20.     Neither  can  the  Sheriff  himfelf  lawfully  kill  thofe  who  barely  h.  p.  c.  37. 
fly  from  the  Execution  of  any  civil  Procefs.  j  H.  H.  p.  c. 

48.. 

And  now  I  am  to  confider  juflifiable  Homicide  of  a  private  Nature,  in 
the  iufl  Defence  of  a  Man's  Perfon,  Houfe,  or  Goods  j  in  treating  whereof 
I  fhall  fliew, 

1.  In  what  Cafes  the  killing  of  a  Wrong-doer  may  be  juflified  by 
Reafon  of  fuch  Defence. 

2.  Where  the  killing  of  an  innocent  Perfon  may  be  fo  juflified.  muJ^'i' 

I  H.  H.  p.  c. 
ScB.  21.     And  firfl  the  killing  of  a  Wrong-doer,  in  the  making  of  fuch  4^^^,  487. 
Defence,    may   be  juftified  in  many  Cafes ;    as  where  a  Man  kills   one  h'^p'^c 'j*. 
who    affaults    him    in    the    Highway   to    rob   or   murder   him  3    or   the  S.  P.C  14. 
Owner   of  a  Houfe,    or  any   of  his    Servants,  or   Lodgers,  &c.  kill  one  ^'°'  ^°'°' 
Avho  attempts  to  burn  it,  or  to  commit  in  it  Murder,   Robbery,  or  other  Fitz'.  Coro. 
Felony;  or  a  Woman  kills  one  who  attempts  to  ravidi  her;  or  a  Servant '79.  '92. 
coming  fuddenly  and  finding  his  Mafter  robbed  and  flain,  falls  upon  the  ^^^'^3''^°^' 
Murderer  immediately  and  kills  him;  for  he  does  it  in  the  Height  of  his  26  Aff-23'!''" 

S,-,  Bro.cor.,00. 

Crom   26  b. 
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Surprize,  and  under  jufl  Apprehenfions  of  the  like  Attempt  upon  himfelf : 

But  in  other  Circumftances  he  could  not  have  juftified  the  killing  of  fuch 

an  one,  but  ought  to  have  apprehended  him,  &c.     [28]  "v^ 

SeB.  22.     Neither  fhall  a  Man  in  any  Cafe  juflify  the  killing  another 

Crom  27.  b.  by  a  Pretence  of  NecefTity,  unlefs  he  were  himfelf  wholly  without  Fault 

H.  P.  C.  56.  in   bringing  that  NecefTity  upon  himfelf;  for  if  a  Man,  in  Defence  of  an 

Injury  done  by  himfelf,  kill  any  Perfon  whatfoever,  he  is  guilty  of  Man- 

flaughter  at  leaft ;  as  where  divers  Rioters  wrongfully  detain  a  Houfe  by 

Force,   and   kill   jhofe   who   attack   it  from   without,  and  endeavour   to 

burn  it. 

SeB.  23.     Neither  can  a  Man  juftify  the  killing  another  in  Defence  of 

H.P.c.4o,;7.  ^'is  Houfe  or  Goods,  or  even  of  his  Perfon,  from  a  bare  private  Trefpafs; 

Cro.Car.538  and  therefore  he  that  kills  another,  who  claiming  a  Title  to  his  Houfe,  at- 

fn  H  ^p^c  ^^"^P^s  to  enter  it  by  Force,  and  fhoots  at  it,  or  that   breaks   open   his 

485^486,       Windows  in  order  to  arreft  him,  or  that  perfifls  in  breaking  his  Hedges 

4**^-  after  he  is  forbidden,  is  guilty  of  Manflaughter ;  and  he  who  in  his  own 

Defence  kills  another  that  aflaults  him  in  his  Houfe  in  the  Day-Time,  and 

plainly  appears  to  intend  to  beat  him  only,  is  guilty  of  Homicide  fe  defen- 

dendo,  for  which  he  forfeits  his  Goods,  but  is  pardoned  of  Courfe ;  yet  it 

Pult.  119  3.  feems  that  a  private  Perfon,  and  a  fortiori,  an  Officer  of  Juflice,  who  hap- 

H.  P.  C.  40.  pens  unavoidably  to  kill  another  in  endeavouring  to  defend  himfelf  from, 

^Tnft!  m8^   °^  fupprefs  dangerous  Rioters,  may  juftify  the  Fad:,  inafmuch  as  he  only 

I'cph.  121.     does  his  Duty  in  Aid  of  the  publick  Juflice. 

SeB.  24.     And  I  can  fee  no  Reafon  why  a  Perfon,  who  without  Pro- 
vocation is  aflaulted  by  another  in  any  Place  whatfoever,  in  fuch  a  Man- 
N  Bendio  47.  ner  as  plainly  fhews  an  Intent  to  murder  him,  as  by  difcharging  a  Piftol, 
!  And.  41.     Qj.  piifj^ing  at  him  with  a  drawn  Sword,  &c.  may  not  juftify  killing  fuch 
an  Afliilant,  as  much  as  if  he  had  attempted  to  rob  him  :  For  is  not  he, 
who  attempts  to  murder  me,  more  injurious  than  he  who  barely  attempts 
to  rob  me  ?  And  can  it  be  more  juftifiable  to  fight  for  my  Goods,  than 
for  my  Life  ?  And  it  is  not  only  highly  agreeable  to  Reafon,  that  a  Man 
in  fuch  Circumftances  may  lawfully  kill  another,  but  it  feems  alfo  to  be 
Crom.  27.  b.  Confirmed  by  the  general  Tenor  of  our  Law-Books,  which  fpeaking  of 
^■^-  Homicide ^2"  defendcndo,  fuppofe  it  done  in  fome  Quarrel  or  Affray;  from 

s.  P.  c.!  5  a!  whence  it  feems   reafonable  to  conclude.  That  where  the  Law  judges  a 
3  Inft.  57.      Man   guilty  of  Homicide  fe   defeiidendo,    there  muft   be   fome  precedent 
Core  'zT       Qu^n-el  in  which  both  Parties  always  are,  or  at  leaft  may  juftly  be  fup- 
286, 287.      pofed  to  have  been,  in  fome  Fault,  fo  that  the  Neceffity,  to  which  a  Man 
Bacon  33.      is    at    length    reduced    to    kill    another,   is   in   fome   Meafure   prefumed 
to  have  been  owing  to  himfelf:   For  it  cannot  be  imagined.    That  the 
Law,  which  is  founded  on  the  higheft  Reafon,  will  adjudge  a  Man  to 
forfeit   all    his  Goods,   and  put  him    to  the  Neceffity  of  purchafing  his 
Pardon,  without   fome  Appearance  of  a  Fault.     And  though  it  may  be 
faid,   That  there   is   none   in    Chance-medley,  and   yet   that  the   Party's 
Goods  are  alfo  forfeited  by  that.     I  anfwer.    That  Chance-medley  may 
be  intended  to  proceed  from  fome  Negligence,  or  at  leaft  want  of  fuffi- 
cient  Caution  in  the  Party,  who  is  fo  unfortunate  as  to  commit  it,  fo  that 
S.  P.O.  15.     he  doth  not  feem  to  be  altogether  faultlefs.     Befides,  one  of  the  Reafons 
Dalt.  cap.  98.  given  in  our  Law-Books  for  which  Homicide  fe  dcfendeyido  forfeits  Goods, 
is  becauie  thereby  u  true  Man  is  killed ;  but  it  feems  abfurd.  That  he  who 
apparently  attempts  to  murder  another,  which  is  the  moft  heinous  of  all 
Felonies,  fhould  be  efteemed  fuch,  when  thofe  who  attempt  other  Felo- 
nies, which  feem  to  be  much  lefs  criminal,  are  allowed  to  be   killed  as 
downright  Villains,  not  deftrving  the  Protedion  or  Regard  of  the  Law. 

SeB,  2  ;. 
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Se5l.  25.     However,  perhaps  in  all  thcfe  Cafes,  thefe  ought  to  be  a  Dl- N.  Bendi  4^ 
flindion  between  an  Airault  in  tlie  Highway  and  an  AfTault  in  a  Town ;  ^g"^.  ^'^ 
for  in  the  firfl  Cafe  it  is  laid,  That  the  Peribn  affauhed  may  juftify  kil-  Dal.  cap.  98. 
hng  the  other  without  giving  back  at  all:  But  that  in  the  fccond  Cafe,  he  H.P.c.42. 
ought  to  retreat  as  far  as  he  can  without  apparently  hazarding  his  Life,   in 
refpecl  of  the  Proh>ibility  of  getting  Aihfcance. 

II.  Alfo  the  killing  of  an  innocent  Perfon,  in  the  Defence  of  a  Man's  felf, 
is  faid  to  be  juftifiable  in  fome  fpecial  Cafes,  as, 

Se£i.  26.  I.  If  two  be  fliipwreck'd  together,  and  one  of  them  get  Dal.  cap.  98. 
upon  a  Plank  to  lave  himfelf,  and  the  other  alfo,  having  no  other  Me:'.ns 
to  fave  his  Life,  get  upon  the  fame  Plank,  and  finding  it  not  able  to  fup- 
port  tl?em  both,  thrufl:  the  other  from  it,  whereby  he  is  drowned,  it  feems 
that  he,  who  thus  prefervcs  his  own  Life  at  the  Expence  of  tliat  of  ano- 
ther, may  juflify  the  Fadt  by  the  inevitable  KecelTity  of  tlie  Cafe. 

Sc5l.  27.     If  a  Man  be  awakened   in  the  Night  with  an   Alarm  that  Cro.  Car. 53 2. 
Thieves  are  in  his  Houfe,  and  fearching   for  them  in  the  Dark  with  his 
Sword  drawn,  happen  to  kill  a  Perfon  lying  hid  in  a  Part  6f  the  Houfe,  .'|.''43. 
who  in  Truth  had  no  ill  Defign,  and  was  brought  thither  by  a  Servant  in 
order  to  aflift  in  cleaning  the  Houfe,  itfeemeth  that  he  may  juftify  the  Fatit, 
inafmuch  as  it  hath  not  the  Appearance  of  a  Fault. 


CHAP.     XXIX. 

Of   Excufahk    Hc?nicids. 

EXcufable  Homicide  is  either /cr  inforfimium,  OX  fe  defendcndo.  see  i  H.  Hi 

In  treating  of  which  I  fhall  firft  fiiew  you  the  Nature  of  each  of  them  ^-  '-"•  38  » 
dillincftly,  and  then  coniider  thofe  Properties  wherein  they  both  agree.         4'.  492- 493- 

SeB.   I.     And  firft  of  Homicide  per  infortunium,  or  by  Mifadventurc,  3  Inft.  56. 
which  is  where  a  Man  in  doing  a  lav/ful  Acl,  without  any  Intent  of  Hurt,  ^  j^  h  P  C 
unfortunately  chances  to  kill  another ;  as,  472! 

SeB.  2.     I.  Where  a  Labourer  being  at  Work  with  a  Hatchet,  the  Head  t^^'^'  ''•''• 
thereof  flies  off,  and  kills  one  v/ho  flands  by.  ,^°3   °^°' 59' 

SeB.  3.     II.  Where  a  third  Perfon  whips  a  Horfe  on  which  a  Man  is  HP.c.;8,;g. 
riding,  whereupon  he  fprings  out,  and  runs  over  a  Child  and  kills  him,  '^'^"^     " 
in  which  Cafe  the   Rider  is  guilty  of  Womxcido.  per  i?7fortwiiu?n ;  and  he 
who  gave  the  Blow,  of  Manflaughter. 

Se£l.  4.     III.  Where  a  Workman,  having  firft  given   loud  Warning  to  •  ^-  H  P.  C. 
all  Perfons  to  ftand  clear,  flings  down  a  Piece  of  Timber  from  a  private  Houfe  K^i'-nVe'  o 
ftanding  out  of  the  Road,  and  thereby  kills  one  who  happens  to  be  under-  Braa.lib.  3". 
neath  :   (But  if  any  Perfon  fling  down  fuch  a  Piece  of  Timber  idly  in  Play,  "P-  4- 
or  even  a  Workman  fling  it  down  in  the  Streets  of  a  Town,  where  the  h!  P.^c.^31'. 
Danger  is  apparent  in  refpeft  of  the  Number  of  People  continually  pafling  Bro.  Coro. 
by,  he  is  guilty  of  Manflaughter.)  "^2^9- 

SeSf.  5.  IV.  Where  a  Schoolmafter  in  correfting  his  Scholar,  or  aiH.  H.  P.C. 
Father  his  Son,  or  a  Mafter  his  Servant,  or  an  Officer  in  whipping  a  Cri-  ^^'^'d'^vu'^'^^' 
minal  condemned  to  fuch  Punilhment,  happens  to  occafion  his  Death  j  ca.V 
(yet  if  fuch  Perfons  in  their  Corredlion  be  fo  barbarous,  as  to  ex-H.  P.  C.  31. 
ceed  all  Bounds  of  Moderation,  and  thereby  caufe  the  Party's  Death,  onTca^^'  6 
tliey  are  guilty  of  Manflaughter  at  the  leaft ;  and  if  thev  make    ufe  ofKeiiw^nl,  ' 

U  '  an 
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sicin.  668.      .  j-j  Inftrument  improper  for  Corrc(!l!on,  and  apparently  indangering  thePar- 
Vide"s^Mod.  ^l'^  -Life,  as  an  I'ron  Bar,  or  Sword,  &c.  or  kick  him  to  the  Ground,  and 
287, 288,  &c.  then  flamp  on  his  Belly  and  kill  him,  they  are  guilty  of  Murder.) 
Kellw.  108.        <SVt7.  6.     V.  Where  one  lawfully  ufing  an  innocent  Diverfion,  as  fhoot- 
f/jS"'', ''''''  ing  at  Butts,  or  at  a  Bird,  &c.  by  the  glancing  of  an  Arrow,  or  fuch  like 

Vide  ^£1)^06    .==  ..  ,'.,,  '/too  ' 

4,.  Accident,  kill.s  another. 

Kellw.  108,  ScSl.  7.  VI.  Where  a  Perfon  happens  to  kill  another  in  playing  a 
'36.  Match  of  Fooi-bjll,  Wreflling,   or  fucli  hke  Sports  which  are  attended 

.iTh  7^^2va  ■  ^''^  "°  app.Mcnt  Danger  of  Life,  and  intended  only  for  the  Trial,"  Ex- 

ercifq  and  Improvement-,  of  the  Strength,  Courage,  and  Adlivity  of  the 

Parties. 
""H.?  23  a       Be&.   8.     '  VII.  Vy'here  one  kills  another  in  lighting  at  Barriers  or  Tilt- 
Se^""H^H     ^"S  t>y  the  King's  Command,  which  by  the  better  Opinion,  fecures  him 
P.  C.473.     from  being  guilty  of  Felony,  by  PvCalbn  of  any  fuch  unfortunate  Acci- 
Keliw.  1 08,  dent, 

H.  P.  C  5t  ^^^-  9-  ^  ^^^^  if  a  Perfon  kill  another  by  (liooting  at  a  Deer,  Q?c.  in  a 
Dait.  cap.  96.  third  Perfon's  Park,  in  the  doing  whereof  he  is  a  Trefpafler  ;  or  by  fhoot- 
Hob.  134.  jpig  off  a  Gun,  or  tlirowing  Stones  in  a  City  or  Highway,  or  other  Place 
Con"Bro^Con  where  ^len  ufually  refort;  or  '  by  throwing  Stones  at  another  wantonly  in 
22-  Phiy,  which  is  a  dangerous  Sport,  and  has  not  the.leail:  Appearance  of  any 

■ '"'  ^ ''  good  Intent ;  or  by  doing  any  other  fuch  idle  Aftion  as  cannot  but  indanger 
'H.  P.  C.  58.  the  bodily  Hurt  offome  one  or  other;  or  by  tilting  or  playing  at  Hand- 
Con.Hob.r34.fvvord  without  the  King's  Command  ;  or  by  parrying  with  naked  Swords 
Dak.  cap.  98.  covered  with  Buttons  at  the  Points,  or  with  Swords  in  the  Scabbards,  or 
Aieyn  iz.^''  ^i^ch  like  rafli  Sports,  which  cannot  be  ufed  without  the  manifeft  Hazard  of 
I  H  H.p.c.  Life,  he  is  guilty  of  Manflaughter.     [29]  .--^ 

472.473-  Scof.    10.     And  if  a  M.ui  happen  to  kill  another  in  the  Execution  of  a 

H.P.c.5z,j7.  j^,^jj^jQ^jg  and  deliher.ite  Purpofe  to  do  him  a  perfonal  Hurt,  by  wounding 
Kelynge  ,  ,7.  or  beating  him;  or  in  the  wilful  Commiffion  of  any  unlawful  Aft,  which 
I  H.  H.  P.c.  neceffarily  tends  to  raife  Tumults  and  Quarrels,  and  cohfequently  cannot 
^^"  but  be  attended  with  the  Danger  of  perfonal  Hurt  to  fome  one  or  other  ;  as 

by  committing  a  Rior,  robbing  a  Park,  &V.  he  fhall  be  adjudged  guilty  of 

Murder,     [30]  cp-a 

3  Inft.  56.  S(^^-  II-  And  a  fortiori  he  fliall  come  under  the  fame  Conflrudion,  who  "^ 

Kelynge  117.  in  the  Purfuance  of  a  deliberate  Intention  to  commit  a  Felony,  chances 
^^P'^  *-'''•  27- to  kill  a  Man,  as  by  (liooting  at  tame  Fool,  with  an  Intent  to  fteal  them, 
H.  ?^c.  52.  &c.  for  fuch  Perfons  are  by  no  Means  favoured,  and  they  muft  at  their 
I  H.  H.P.C.  Peril  take  Care  of •  the  Confequence  of  their  Adtions  ;  and  it  is  a  general 
'^^^'  Rule,  That  wherever  a  Man  intending  to  commit  one  Felony,  happens  to 

commit  another,  he  is  as  much  guilty  as  if  he  had  intended 'the  Felony 

which  he  adtually  commits. 
I  H. H.P.C.      Sc^.    12.     Neither  ihall  he  be  adjudged  guilty  of  a  lefs  Crime,  who 
476-  kills  another,  in  doing  fuch  a  wilful  Ad:,  as  fiiews  him  to  be  as  dangerous 

"'  ^'  ^'  ^^'  as  a  wild  Eeaft,  and  an  Enemy  to  Mankind  in  general ;  as  by  going  delibe- 
s'lnft.  57.'  rately-with  a  Horfe  ufed  to  ftrike,  or  difcharging  a  Gun,  among  a  Multi- 
L)akcap.93.  ^^^^  of  People,  or  throwing  a  great  Stone  or  Piece  of  Timber  from,  a 
,1  H.  7.23.3.  Houfe  into  a  Street,  through  which  he  knows  that  many  are  pafTing ;  and 
Bro.  Coro.  jj.  jg  ^^  Excufe  that  he  intended  no  Harm  to  any  one  in  particular,  or  that 
Dak.  cap.  97.  he  meant  to  do  it  only  for  Sport,  or  to  frighten  the  People,  &c. 

SeSf.  13.  And  now  I  am  to  confider  HomxcidiQ  fe.  dtfe7ide?ido,  which 
Zt^z^t^a.  feems  to  be  where  one,  who  has  no  other  polTible  Means  of  preferving  his 
23.24.  Life  from  one  who  combats  v/ith  him  on  a  fudden  Quarrel,  or  ofdefend- 

H.PC.40,41  |j^^  j^jg  Perfon   from  one  who  attempts  to  beat  him,  (efpecially  if  fuch 


S.P.C.  IS- 


Attempt 
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Attempt  be  made  upon  him  in  his  own  Houfe,)  kills  the  Perfon  by  wliom 
he  is  reduced  to  fuch  an  inevitable  Neccflity. 

Se^.   14,     And  not  only  he  who  on  an  AfTault  retreats  to  a  Wall,  or  g.,,  ^0^0. 
fome  fuch  Streight,  beyond  which  he  can  go  no  farther,  before  he  kills  12;. 
the  other,  is  judged  by  the  Law  to  aft  upon  unavoidable  Neceffity  :  But  alfo  4  3  ^^'^'-  3'- 
lie  who  being  ailiultcd  in  fuch  a  Manner,  and  fuch  a  PLxe,  that  he  can-  j  inft.  56. 
not  go  back  without  manifertly  indangering  his  Life,  kills  the  other  with- h.  P.  c.  41. 
out  retreating  at  all, 

Se^.   15.     And  notwithilanding  a  Perfon  who  retreats  from  an   Ailiult  H.  P.  C.  41. 
to  the  Wall,  give  the  other  Wounds  in  his  Retreat,  yet  if  he  give  him  no  *-'^°"';^^- 
mortal  one  till  he  get  thither,  and  then  kill  him,  he  is  guilty  of  Homicide   '   ' '"'  '^'■^' 
Je  defhideiido  only. 

SeSl.   16.     And  an  Officer  who  kills  one  that  refifls  him  in  the  E-xecution  H.  P.  c  41. 
of  his  Office,  and  even  a  private  Perfon,  that  kills  one  who  felonioufly  ^^'j'^-  5^' 
ailiults  him  in  the  Highway,    may  jullify  the   Fact   without  ever  giving  vide  fupra 
back  at  all.  Ch.  28.  Seft. 

Se6i.  17.  Accordiag  to  fome  good  Opinions,  even  he  who  gives  ano-  '^" 
ther  the  firft  Blow  on  a  fudden  Quarrel,  if  he  afterwards  do  what  he  can  crrm^U^a.^* 
to  avoid  killing  him,  is  not  guilty  of  Felony ;  yet  fuch  a  Perfon  feems  to  See  i  H.  H. 
be  too  much  favoured  by  this  Opinion,  inafmuch  as  the  Neceffity  to  which  qS'^'9-4  8o- 
he  is  at  lafl  reduced,  was  at  the  firft  fo  much  owing  to  his  own  Fault.  And  KelyngTcS. ' 
it  is  now  agreed,  That  if  a  Man  ftrike  another  upon  Malice  Prepenfe,  and  ^^-  p  ^-  42- 
then  fly  to  the  Wall,  and  there  kill  him  in  his  own  Defence,  he  is  guilty  ^^'^-  "P'  ^^' 
of  Murder. 

ScB.  18.  Thus  far  of  each  Kind  of  excufablc  Plomicide  diftindily 
confidered,  and  now  I  am  to  confider  tliofe  Properties  wherein  they  both 
agree. 

SeB.  ig.  And  firft  it  feems  clear.  That  neither  of  thefe  Homicides  3  Inft.  56. 
are  Felonies,  becaufe  they  are  not  accompanied  with  a  felonious  Intent,  ^,.^"'*  '49- 
which  is  necelfary  in  every  Felony.  ,  ^5 '    °™' 

Se^.  20.     And  from  hence  it  feems  plainly  to  follow.  That  they  were  11H.4. 93. 
never  puniffiable  with  Lofs  of  Life  :   And  the   fame   alfo  farther  appears  p';  ^-f;- 
from  the  Writ  de  Odio  &  Atia,  by  Virtue  whereof,  if  any  Perfon  com-  ,  5°.^!!°  Pi.  °'. 
mitted  for  killing  another,  were  found  guilty  of  either  of  thefe  Homicides,  ^''^^^  ""fra 
and  no  o::her  Crime,  he  might  be  bailed  ;  and  indeed  it  feems  to  be  againft^^'^"  ^^' 
natural  Juftice,  to  condemn  a  Man  to  Death,  for  what  is  owing  rather  to 
his  Misfortune  than  his  Fault. 

Seol.  21.     It  is  true  indeed,  That  fome  of  our  bcft  Authors  have  argued  2  ind.  ^6. 
from  the  Statute  0^ Marlehridge,  ch.  26.  which  enadts.  That  M«;-^r«/;z  </^S.  P.c.  16.C. 
ccetcro    non    ddjiuUcctir,\  uhi  Lifortuniiim   ta-.-.tinnmodo  adjiidicatiun   eft,  &c. 
that  before  this  Statute  Homicides  by  Mifad venture,  or  f  dtfendaido,  were 
adjudged  Murder,  and  confequently  punlfhed  by  Death. 

SeB.   22.   -But  to  this  it  may  be  anfwered.  That  Murder  in  thofe  Days,  n   ^ 
fignified  only  the  private  killing  of  a  Man  by  one,  who  was  neither  feen  KdyngV^zi'. 
nor  heard  by  any  Witnefs,  for  which  the  Offender,  if  found,  was  to  beSeeiH.H.P. 
tried  by  Ordeal,  and  if  he  could  not  be  found,  the  Town  in  which  the  ^'  ^'''^'  '^*^" 
Fadt  was  done,  was  to  be  amerced  fixty-fix  Marks,  unlefs  it  could  be  proved 
that  the  Perfon  killed  was  an  Englijhman,  for  otherwife  it  was  prefumed 
that  he  was  a  Dane  or  Nonnan,  who  in  thofe   Days  were  often  privately 
made  away  with  by  the  Rnglip.     And  it  being  a  Doubt  whether  Homicide  Bradl.  135.  a. 
by  Mifidventure,  (sc.  were  to  be  efteemed  Murder  in  this  Senfe,  it  feems 
to  have  been  the  chief  Intent  of  the  Makers  of  this  Statute  to  fettle  this 
Qacftion. 

Sea.  23, 


y6  Of  Manjlaughtcr.  Book  I. 

II. p.c  98,99.  ScB.  23.  n.  However,  it  is  certain.  That  notwithflanding  neither'of 
nll'rcfp.'gs.  <^'^^^'^  Offences  be  Felonies,  yet  a  Perfon  guilty  of  them  is  not  bailable  by 
I  H.H.P.  C.  Jaftices  of  Peace,  but  muft  be  committed  till  the  next  coming  of  the  Jufti- 
^77-  ces  of  Eyre  or  Gaol-Delivery. 

Regift.  133  b.  Se£i.  24.  Indeed  anciently  a  Perfon,  committed  for  the  Death  of  a 
2lnft.42,3i5,  ]y[a,i  miorht  fue  out  the  Writ  de  Odio  &  Atia,  which  by  Magna  Charta  26. 

4  inft  'fs-  i^  grantable  without  Fee  ;  and  if  thereon,  by  an  Inqueft  taken  by  the  Sheriff, 
Braa.  123.  he  were  found  to  have  done  the  Faft  by  Miladventure,  ox  fe  defendendo, 
KietaB.  I.  ]-,g  might  be  mainprized  by  twelve  Men,  upon  the  Writ  de  ponendo  in 
S.P.C.77.G. -B^'^/"/w-  But  fuch  Writs  and  Enquiries  were  taken  away  by  the  Statute 
2lnft.43,3i5.  of  Ghucefter,  9  and  28  Ed.  3.  9.  And  though  perhaps  they  were  again 
9 Co. 56.  revived  by  42  Ed.  3.  i.  which  m.akes  all  Statutes,  contrary  to  Magna  Char- 
Co.  Bail  and  fa,  void ;  yet  at  this  Day  they  feem  to  be  obfolete,  and  indeed  ufelefs,  in- 
Mainpnze,      ^fi-)-juc];^  og  jj^g  Party  may  probably  be  fooner  delivered  in  the  ufual  Courfe, 

by  the  coming  of  the  Juftices  of  Gaol-Delivery. 
Videfupra  ^'-'^^  ^5-     ^^^-  ^^  '^^  ^^^"^  agreed.  That  no  one  can  excufe  the  killing  an- 

Ch.28  Sea.3.  other,  by  fetting  forth  in  a  fpecial  Plea,  that  he  did  It  by  Mifadventure, 
I  H.H. P.c.  or  fe  dt^cndendo,  but  that  he  muft  plead  Not  guilty,  and  give  the  fpecial 
^^^'  Matter  in  Evidence.   And  that  wherever  a  Perfon  is  found  guilty  of  fuch 

Kellw."s3.  a.  Homicide  either  upon  a  fpecial  Indidlment  for  the  fame,  or  by  a  Verdid:  fet- 
108.  b.  ting  forth  the  Circumftances  of  the  Cafe  on  a  general  Indidlment  of  Mur- 

5  P^^c'i!  b.  der  or  Homicide,  he  (liall  he  difcharged  out  of  Prifon  upon  Bail  and  forfeit 
i6.b.  his  Goods:  But  that  upon  removing  the  Record  by  Certiorari  into  Chan- 
Fitz.  Coro.  eery,  he  fhall  have  his  Pardon  of  Courfe,  without  Haying  for  any  War- 
^Dlk.lt^%6j'^n^  from  the  King  to  that  Purpofe,  as  fhall  be  m.ore  fully  fliewn,  B.  2. 
qs.            '  Ch.   37.  Segf.  i. 

F.N.B.  246.  ^^ 

C.  H. 


CHAP.     XXX. 

Of  Manflaughter. 

Omicide  againft  the  Life  of  another,  amounting  to  Felony,  is  either 
with  or  without  Malice. 


H 


Da"f  ca''  ^^  ^^^-  ^-  '^^^^^  which  Is  without  Malice  is  called  Manllaughter,  or  fome- 
H.P.C.56,s7.  times  Chance-medly,  by  which  we  underftand  fuch  killing  as  happens  either 
I  H. H. P.C.  Qj^  g^  fudden  Quarrel,  or  in  the  Commifiion  of  an  unlawful  Adl,  without 
^    '  any  deliberate  Intention  of  doing  any  Mifchief  at  all. 

H.P.C.  217.  S^^-  2.  And  from  hence  it  follows.  That  there  can  be  no  Acceflarles 
B.'i.Ch.  29.  to  this  Offence  before  the  Fadl,  becaufe  it  muff  be  done  without  Preme- 
Sea.24.        ditation. 

Se£?.  3.  But  the  Learning  relating  to  this  Head,  being  for  the  moft  part 
co-incident  with  that  of  others,  it  will  be  fuperfluous  to  inlarge  on  it  here ; 
and  therefore  I  fhall  refer  the  Reader  to  other  Chapters  for  the  particular 
Cafe,  as  to  the  following  Chapter  of  Murder,  from  Sedion  21  to  32.  for 
thofe  concerning  Duelling;  and  to  the  faid  Chapter,  Sedions  47,  48,  49. 
and  to  Chapter  28.  Sedlions  14,  15.  for  fuch  as  happen  in  a  Riot,  &c, 
and  to  Chapter  29  from  Sedion  6  to  Sedion  13.  for  fuch  as  fall  out  in  the 
Execution  of  a  rafh,  unlawful  Adion. 

Secf.  4. 


Chap.  30.  Of   Manjlaughter.  -jy 

S^^K  4.  But  there  is  a  particular  Kind  of  Manilaughtcr  proper  to  be  coa- 
iidered  here,  from  which  tlie  Benefit  of  the  Clergy  is  taken  away  by  i  Jac.  See  Skin  666, 
I.  8.  IFhere  a?iy  Perfon  Jhall  ftab  or  thrujl  any  Perjht  ur  Perfons  that  bath  not  ^^'7.  'j^i' 
then  any  Weapon  draun^  or  that  hath  not  then  Jir'/i  Jirlcken,  the Partv  ivhich 
jhall  Jo  ft ab  or  thrift,  fo  as  the  Perfon  or  Perfons  Jo  ftihbed  or  thrift,  ft:ail 
thereof  die  ivithin  the  Space  of  ftx  Months  then  next  foUoi.inng,  although  it 
sayinot  be  pr  coed  that  the  fame  was  done  of  Malice  fore-thought. 

SeB.  5.  It  is  generally  holden,  That  this  Statute  is  but  declarative  of  1  BuIiI.  8-. 
the  Common  Law,  and  in  the  Conftrucftion  thereof,  the  following  Points '^f'>"g«  55- 
have  been  refolved. 

SeB.  6,  I.  That  wherever  a  Perfon  who  happer.s  to  kill  another,  was  ,  jon.  240. 
ftruck  by  him  in  the  Quarrel  before  he  gave  the  mortal  Wound,  lie  is  out  ^^'de  3  Lev. 
of  the  Statute,  though  he  himfelf  gave  the  firfl:  Blow.  ^''■'^■ 

ScSi.  7.     II.  That  he  only  who  aflually  gives  the  Stroke,  and  not  any  h  p  c    9 
of  thofe  v^-ho  may  be  faid  to  do  it  by  Conflrudtion  of  Law,  as  being  pre-  See  B.  z.Ch'. 
fent,  and  aiding  and  abetting  the  Fa6l,  are  within  the  Statute;  from  whence  33-  s.  98. 
it  follows.  That  if  it  cannot  be  proved  by  whom  the  Stroke  was  given,  ^^j'  ^■^^' 
none  can  be  found  guilty  within  the  Statute.  Aie>n4j. 

SeB.  8.  III.  That  the  killing  of  a  Man  with  a-  Hammer,  or  fuch  like  ,  j^^^j 
Inflrument,  which  cannot  come  properly  under  the  Words  Thruft,  or  Stab, 
js  not  a  Killing  within  the  Statute ;  but  it  feems  that  the  difcharging  a 
Piftol,  or  throwing  a  Pot,  or  other  dangerous  Weapon  at  the  Party,  is  3  Lev.  266. 
"within  the  Equity  of  the  Words,  having  a  Weapon  drawn ;  for  penal  Sta- 
tutes are  conftrued  ftriftly,  againft  the  Subjedt,  and  favourably  and  equitably 
for  him. 

SeSi.  9.     IV.  That  there  is  no  Need  to  lay  the  Concluflon  of  the  In-  h.  P.  c.  -8. 
diftment  contra  formam  Statuti,  becaufe  the  Statute  makes  no  new  Offence, 
but  only  takes  away  the  Privilege  of  the  Clergy  from  an  old  one,  and  leaves 
it  to  the  Judgment  of  the  Common  Law  ;  from  whence  it  follows,  ThatseejB.  2  Ch. 
a  Perfon  indlcfled  on  the  Statute,  may  be  found  guilty  of  Manfldughter  ge-  23.  s  117. 
nerally.     Alfo  from  the  fame  Ground  it  hath  been  refolved.  That  if  both  rr  p  r    g 
an  Indiflment  lay,  and  a  Verdidl  alfo  find,  a  Fad;  to  be  co}itrafor}?iam  Sta-  265.' 
tiai,  which  cannot  pofTibly  be  fo,  as  that  j4.  and  B.  aided  and  abetted  Aieyn  47. 
C.  contra  fonnam  Statutiy  yet  neither  fuch  Indidment  nor  Verdid  are  void, 
but  A.  and  B.  fhall  be  dealt  with  in  the  fame  Manner  as  they  fhould  have 
been,  if  thofe  Words  contra  formam  Statuti  had  been  wholly  omitted, 
becaufe  the  Subftance  of  the  Indidlment  being  found,  they  may  be  rejected 
as  Surplus  and  Senfelefs :  And,  a  fortiori,  therefore  it  is  certain,  that  they 
fhall  do  no  Hurt  to  an  Indidment  or  Verdicft  containing  a  Fad  which  may  cro.  jac.  282; 
be  within  the  Statute.  See  i  H.  H. ' 

SeB.   10.     V.  How  far  the  Words  contra  formam  Statuti,  fupply  a  De-  ^-  ^-  '^^7  ^ 
fed  in  an  Indidment,  which  does  not  fpecially  purfue  the  Statute,  See  '^^°' 
B.  2.a>.  2 J.  SeB,  116. 
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CHAP.     XXXL 

Of  Murder. 

OMICIDE  againft  the  Life  of  another,  amounting  to  Felony  with 
Malice,  is  either  Murder  or  Petit  Treafon. 


Se5l.   I.     And  firft  of  Murder,  which  antiently  fignified  only  the  pri- 
vate killing  of  a  Man,  for  which,  by  Force  of  a  Law  introduced  by  King 
ifaa  lu  b.  Caniitm  for  the  Prefervation  of  his  Danes,  the  Town  or  Hundred  where 
'  the  Fadl  was  done,  was  to  be  amerced  to  the  King,  unlefs  they  could  prove 


»3S 


Kelynge  izi,  ^.^^  j]^g  Perfou  flain  were  an  Englijlmian,  (which  Proof  was  called  Engle- 
Tvi.Vi.'^.Qjchire)  or  could  produce  the  Offender,  ^c.  And  in  thofe  Days,  the  open 
447,448.  wilful  killing  of  a  Man  through  Anger  or  Malice,  ^c.  was  not  called  Mur- 
Braft.  121.  a.  j^^.^  y^^^  voluntary  Homicide. 

S.  P.c.  18.  b.  SeSl.  2.  But  the  faid  Law  concerning  Englefchire  having  been  aboliihed 
'9a-  by  14  Ed.  3.  4.  the  killing  of  any  EngliJJmran  or  Foreigner  through  Ma- 

44^.  lice  prepenfe,    whether  committed   openly  or  fecretly,    was  by  Degrees 

called  Murder;  and  13  Rich.  2.  i.  which  reftrains  the  King's  Pardon  in 
certain  Cafes,  does  in  the  Preamble,  under  the  general  Name  of  Murder, 
include  all  fuch  Homicide  as  fliall  not  be  pardoned  without  fpecial  Words ; 
and  in  the  Body  of  the  A61  exprelTes  the  fame  by  Murder,  or  killing  by 
Await,  AfTault,  or  Malice  prepenfed.  And  doubtlefs  the  Makers  of  23  H. 
8.  r.  I.  which  excluded  all  wilful  Murder  of  Malice  prepenfe  from  the  Be- 
nefit of  the  Clergy,  intended  to  include  open,  as  well  as  private.  Homicide 
within  the  Word  Murder. 

SeB.  3.  By  Murder  therefore  at  this  Day  we  underftand  the  wilflil 
I  H.  H.  P.  C.  killing  of  any  Subjedl  whatfoever,  through  Malice  fore-thought,  whether  the 
430!    '   '    '  Perfon  flain  be  an  Ei^glijhman  or  Foreigner. 

And  for  the  better  underflanding  hereof,  I  fhall  examine  the  following 
Particulars ; 

1 .  In  what  Cafes  a  Man  may  be  faid  to  kill  anotlier. 

2.  In  what  Places  fuch  killing  is  within  the  Cognizance  of  the  Law. 

3 .  Who  are  fuch  Perfons  by  killing  of  whom  a  Man  may  commit 
Murder. 

4.  What  killing  fliall  be  adjudged  to  be  Malice  prepenfe,  or  Murder. 

ScEi.  4.     As  to  the  firfl  Point,  'c'lz.  In  what  Cafes  a  Man  may  be  faid  to 
kill  another ;  not  only  he  who  by  a  Wound  or  Blow,  or  by  Poifoning, 
3  Inft.  48.      Strangling,  or  Famifliing,  &c.  direftly  caufes  another's  Death,  but  alfo  in 
Palm      s'^    many  Cafes,  he  who  by  wilfully  and  deliberately  doing  a  Thing  which  ap- 
parently endangers  another's  Life,  thereby  occafions  his  Death,  fhall  be  ad- 
judged to  kill  him. 
Crom.  24.  b.       Sc5l.  5.     And  fuch  was  the  Cafe  of  him  who  carried  his  fick  Father, 
Puit.  i2  2.a.b.  j,g^jj^{^  his  Will,   in  a  cold  frofly  Seafon,  from  one  Town  to  another,  by 
fSH.^p'c;  Reafon  whereof  he  died.     [31]  c-^ 

43'.  432- 


^ea.  6. 


Chap.  31.  Of  Murder,  ^^ 

Se5f.  6.  Such  alio  was  the  Cafe  of  the  Harlot,  who  being  delivered  of  Crom.  24  b. 
a  Child,  left  it  in  an  Orchard  covered  only  with  Leaves,  in  which  Condi-  ^^•»'"P  93- 
tion  it  was  flruck  by  a  Kite,  and  died  thereof. 

Se3?.  7.     And  in  fotne  Cafes  a  Man  (hall  be  faid,  in   the  Judgment  of  "SPC.  36.C. 
the  Law,  to  j^ill  one  who  is  in  Truth  adually  killed   by  another,  or  by.'j^^f  J'- 
himfelf;  as  where  one  by  Durefs '  of  Imprifonment  compels  a  Man  to  ac- Sup^raCh.??" 
cufe  an  innocent  Perfon,  who  on  his  Evidence  is  condemned  and  executed  ;  S-  7- 
or  where  one  incites  a  ''  Madman  to  kill  himfelf  or  another  ;  or  where  one  '  "^'  f.^'  ^' 
lays"  Poifon  with  an  Intent  to  kill  one  Man,  which  is  afterwards  accidcn- 4i2!467! 
tally  taken  by  another,  who  dies  thereof.  '  '^'°w.  Com. 

Se^.  8.  Alfo  he  who  wilfully  negledts  to  prevent  a  Miichief,  which  he  g'co.  81. 
may,  and  ought  to  provide  againflr,  is,  as  fome  have  faid,  in  Judgment  of,  h.  h.  P.C. 
the  Law,  the  aftual  Caufe  of  the  Damage  which  enfues  ;  and  therefore  if  a  430,  431. 
Man  have  an  Ox  or  Horfe,  which  he  knows  to  be  miichievous,  by  being  '"'^  Corona 
ufed  to  gore  or  flrike  at  thofe  who  come  near  them,  and  do  not  tie  them  s.'f.'c.  i-  a 
up,  but  leave  them  to  their  Liberty,  and  they  afterwards  kill  a  Man,  ac-  Crcm.  2/.  b.' 
cording  to  fome  Opinions,  the  Owner  may  be  Indi(5led,  as  having  himfelf  pj*//"?  93- 
felonioufly  killed  him  ;  and  this  is  agreeable  to  the  Mofaical  Law.  How-  H.  P.  c'53.' 
ever,  as  it  is  agreed  by  all,  fuch  a  Perfon  is  certainly  guilty  of  a  very  grofs  k^-'O'^us  c.  21. 
$:^^  Mifdemeanour.     [32]  ''■'"^■ 

Scuf.  9.  Alfo  it  is  agreed.  That  no  Perfon  fliall  be  adjudged  by  any  Aft  h.  p.  c.  ;c. 
whatever  to  kill  another,  who  doth  not  die  thereof  within  a  Year  and  a  Day  P"'t.  123.  a. 
after ;  in  the  Computation  whereof,  the  whole  Day  on  which  the  Hurt  was  s^p'p^''  ^ j* 
done  lliall  be  reckoned  the  firfl. 

Se5l.   10.     But  if  a  Perfon  hurt  by  another,  die  thereof  within  a  Year  3  jn^  . 
and  a  Day,  it  is  no  Excufe  for  the  other  that  he  might  have  recovered,  Keiynge  26. 
if  he  had  not  neglefted  to  take  Care  of  himfelf  '  ^^^-  '  7- 

Se5l.   II.     As  to  the  fecond  Point,  viz.  In  what  Places  fuch  killing  is  ,  j„j^    g 
within  the  Conufance  of  the  Law,  it  feems,  That  the  killing  of  one  who  1  H.ILP.  c. 
is  both  wounded  and  dies  out  of  the  Realm,    or  wounded   out  of  the  '^^'^• 
Realm  and  dies  here,  cannot  be  determined  at  Common  Law,  becaufe  it  Co"Lit^' - 
cannot  be  tried  by  a  Jury  of  the  Neighbourhood   where  the   Fad:  was  s.  P.C. 65' a. 
done.     But  it  is  agreed,  That  the   Death   of  one  who  is  both  wounded  ^'°;  '^PP"'- 
and  dies  beyond  Seaj  and  it  is  faid  by  fome.  That  the  Death  of  him  who  Cro.Car.  247, 
dies  here  of  a  Wound  given  there,  may  be  heard  and  determined  before  ^- z- Ch.  23.' 
the   Conftable   and   Marfhal,    according  to   the  Civil  Law,    if  the  King  ^'  j^";    g  - 
pleafe  to  appoint  a  Conftable.     And  it  feemeth  alfo  to  be  clear.    That  Pi.  34.'' 
fuch  a  Fadl  being  examined    by  the  Privy  Council,    may   by    Force   of '"°"-  3  K^b, 
33  H.  8.  23.  be  tried  (in  Relation  to  the  principal  Offenders,  but  not  as  ^'^' '''' ^■*' 
to  the  Acceffaries)    before  Commiffioners  appointed  by  the  King  in  any  '  ^^^-  ^SS- 
County  in  England. 

Se^L   12.     A  Murder  at  Sea  was  anciently  cognizable  only  by  the  Civil 
Law,  but  now  by  Force  of  27  H.  8.  4.  and  28  i7.  8.  15.  it  may  be  tried  and 
determined  before  the  King's  Commiffioners  in  any  County  of  Eng/a/id  ac-  3  i^n.  ^g  .g. 
cording  to  the  Courfe  of  the  Common  Law ;  yet  the  killing  of  one  who 
dies   at   Land   of  a  Wound   received   at   Sea,   is   neither   determinable  at 
Common  Law,  nor  by  Force  of  either  of  thefe  Statutes  ;  but  it  feems,  that  h^^^"c^I°' 
it  may  be  tried  by  the  Conftable  and  Marflial,  or  before  Commiffioners  ap-  3  InU.  48.  ^' 
f^  pointed,  in  Purfuance  of  the  aforefaid  Statute  of  33  i/.  8.  23.     [33]  .^^    ^ 

Se:-?.   13.     It  is  faid  by  fome.  That  the  Death  of  one  who  died  in  one  i  H.  ii.p^c. 
County,  of  the   Wound   given   in  another,    was  not  indicftable  at  all  at+=^>4/7- 
Common  Law,  becaufe  the  Offence  was  not  compleat  in  either  County,  ,4°.,.7°Ma.' 
and  the  Jury  could  enquire  only  of  what  happened  in  their  own  County.  indiam.'i3. 

But  it  hath  been  holden  by  others,  That  if  the  Corps  were  carried  into"*^",,  ^ 

•'  ,  ^  1     ^-  ^-  C-90  c. 
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Finch  Law,  the  County  where  the  Stroke  was  given,  the  whole  might  be  enquired  of 
s'p'c  .32  c  by  ^  J^i^y  of  the  fome  County  :  And  it  is  agreed,  That  an  Appeal  might  be 
4;  Air  PI.  9  brought  in  either  County,  and  the  Faft  tried  by  a  Jury  returned  jointly  from; 
Bro.  Appeal,  ^.^ch :  And  at  this  Day,  by  Force  of  2  and  3  Ed.  6,  24.  the  whole  is  triable 
3,So,bj,  85,  j^y  ^  j^^^y  ^^  the  County  wherein  the  Death  fliall  happen,  on  an  Indid- 

ment  found,  or  Appeal  brought,  in  the  fame  County. 
B  2  Ch  2  .       ^*^^-   H-     Alfo  by  Force  of  26  if.  8.  6.  a  Murder  in  Wales  may  be  en- 
s.  3^9,  40/^"  quired  of  in  an  adjoining  Rnglifi  County,  but  Appeals  muft  ftill  be  brought 
Cro.Car.247.  jj;j  tj^e  proper  County. 

\  Lev.^ls'.  ^e^-  15-  As  to  the  third  Point,  wz.  Who  are  fuch  Perfons  by  klUing 
Latch  1 2, 1 1 8.  of  whom  a  Man  may  commit  Murder  j  it  is  agreed,  That  the  malicious 
3  inil.  50.  Joining  of  any  Perfon,  whatfoever  Nation  or  Religion  he  be  of,  or  of  what- 
Braa.  izi.     focver  Crime  attainted,  is  Murder. 

B^'coro''i  ^^^'  ^^'  "^"^  it  was  anciently  holden.  That  the  caafing  of  an  Abor- 
H.°P.C.°s^'."  tion  by  giving  a  Potion  to,  or  ftriking,  a  Woman  big  with  Child,  was 
Fiiz.  boro.  Murder  :  But  at  this  Day,  it  is  faid  to  be  a  great  Mifprifion  only,  and  not 
146,  183,  Murder,  unlefs  the  Child  be  born  alive,  and  die  thereof,  in  which  Cafe  it 
23  A{r.P1.94.  fcems  clearly  to  be  Murder,  notwithftanding  fome  Opinions  to  the  contrary. 
B.  2.  Ch.  29.  And  in  this  Refped:  alfo,  the  Common  Law  feems  to  be  agreeable  to  the 
3inft.  50.  Mofaical,  which  as  to  the  Purpofe  is  thus  expreffed,  If  Men  firive  and 
X  Aff.  z.  biirt  a  Woman  with  Child,  fo  that  her  Fruit  depart  from  her,  and  yet  no  Mif- 
Bro.Cor.68.  chief  follo%o,  he  paW  drfirely  piinipjed,  according  as  the  Woman's  Husband 
Exodu?c.  21!  '^i^ill  lay  upon  him,  ajul  he  Jhjll  pay  as  the  Judges  determine  j  And  if  any  ^^.^ 
V.  22. 23.      Mifchief  folloiv,  then  thou  Jhalt  give  Life  for  Life.     [34]  ^^ 

Dyer  1 86.  SeB.   1 7.     It  feems  alfo  agreed.  That  where  one  counfels  a  Woman  to 

I  H.  H.  P.  C.  j^jj  i^gj.  Child  when  it^Jiall  be  born,  who  afterwards  does  kill  it  in  Purfuance 
tVnit.  SI.      of  fuch  Advice,  he  is  an  AccefTary  to  the  Murder. 

Kelyrgeiz;.      SeS}.   1 8.     As  to  the  fourth  Point,  viz.  What  killing  fliall  be  adjudged 
of  Malice  prepenfe  or  Murder  j  it  is  to  be  obferved.  That  any  formerd  De- 
fign  of  doing  Mifchief  may  be  called  Malice ;  and  therefore  that  not  fuch 
killing  only  as  proceeds  from  premeditated  Hatred  or  Revenge  againft  the 
Perfon  killed,  but  alfo  in  many  other  Cafes,  fuch  as  is  accompanied  with 
thofe  Circumftances  that  fliew  the  Heart  to  be  perverfly  wicked,  is  adjudged 
Kelyrge  130.  to  be  of  Malice  prepenfe,  and  confequently  Murder. 
*^  to^^'      ^^^'  ^9'     ^'^^  according  to  this  Notion,  I  fliall  confider, 
4S>  0454-         ^    Such  Murder  as  is  occafioned  through  an  exprefs  Purpofe  to  do  fome 
perfonal  Injury  to  him,  who  is  (lain  in  particular,  which  feems  to  be  moft 
Kelynge  129,  properly  called  exprefs  Malice. 

'  h'  H  PC       ^-     ^^*"^  ^^  happens  in  the  Execution  of  an  unlawful  Adion,  principally 
455,  &c.       intended  for  fome  other  Purpofe,  and  not  to  do  a  perfonal  Injury  to  him 
in  particular  who  is  flain,  in  which  Cafe  the  Malice  feems  to  be  mofl  pro- 
perly faid  to  be  implied. 

SeB.  20.  As  to  Murder  in  the  firfl  Senfe,  fuch  Acts  as  fhew  a  diredt 
and  deliberate  Intent  to  kill  another,  as  Poifoning,  Stabbing,  and  fuch  like, 
are  fo  clearly  Murder,  that  I  know  not  any  Queftions  relating  thereto  worth 
explaining :  But  the  Cafes,  which  have  born  Difpute,  have  generally  hap- 
pened in  the  following  Inflances  : 

1.  In  Duelling. 

2 .  In  killing  another  without  any  Provocation,  or  but  upon  a  flight  one. 

3.  In  killing  one  whom  the  Perfon  killing  intended  to  hurt  in  a  lefs 

Degree. 
Se5l.  21.     As  to  the  firft  Inftance  of  this  Kind,  it  feems  agreed,  That 
'   '''  wherever  two  Perfons  in  cool  Blood  meet  and  fight  oii  a  precedent  Quar- 

3  rel. 
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rel,  and  one  of  them  is  killed,  the  other  is  guilty  of  Murder,  and  cannot 
help  himfelf  by  alledging  that  he  was  Mirfh  Aruck  by  the  Deceafed ;  •  2  Bulft.  147; 
or  that  he  had  often  ^  declined  to  meet  him,  and  was  prevailed  upon  to  p®"?  "•  ^• 
do  it  by  his  Importunity ;  or  that  it  was  his  only  Intent  to  vindicate  his  jgo.  ° '  ^^' 
Reputation  J  or  that  he  meant  not  to  kill,  but  only  to  difarm,  his  Ad- 3  Bulft.  171- 
verfary  :  For  fince  he  deliberately  ingaged  in  an  K(X  highly  unlawful,  in  *^^  h  p  ^c 
Defiance  of  the  Laws,  he  muil:  at  iiis  Peril  abide  the  Confequences452, 453. 
thereof. 

Se^.  22.     And  from  hence  it   clearly   follows,    That  if  two  Perfons  3  Inft.  jt. 
quarrel  over  Night,  and   appoint  to  fight  the  next  Day  ;   or  quarrel  in  the  ^\-  ''•  ^-  •'.^• 
Morning,  and  agree  to  fight  in  the  Afternoon  ;  or  fuch  a  confiderable  Time  i"^Le".^8o.  ' 
after,   by  which,    in  common   Intendment,   it  muft  be  prefumed  that  the 
Blood  was  cooled,   and  then  they  meet  and  fight,  and  one  kill  the  other, 
he  is  guilty  of  Murder. 

SeB.  23.      And  wherever  it  appears  from  the  whole  Circumftances  of  Kelynge  56. 
the  Cafe,  That  he  who  kills  another  on  a  fudden  Quarrel,  was  Mafter  of'  ^"^-  '77- 
his  Temper  at  the  Time,    he   is  guilty  of  Murder  ;  as  if  after  the  Quarrel 
he  fall  into  other  Difcourfe  and  talk  calmly  thereon;  or  perhaps  if  he  have 
fo  much  Confideration,  as  to  foy,  That  the  Place   wherein  the  Quarrel 
happens  is   not  convenient   for  Fighting ;    or  that  if  he   fhould   figlit   at 
prefent,  he  fliould  have  the  Difadvantage  by  reafon  of  the  Height  of  his  i  Lev.  1 80; 
Shoes,  &c. 

Sect.  24.     And  if  A.  on  a  Quarrel  with  B.  tell  him  that  he  will  not 
flrike  him,  but  that  he  will  give  B.  a  Pot  of  Ale  to   ftrike  him,  and 
thereupon  B.  ftrike,    and  A.  kill  him,  he  is  guilty  of  Murder;  for  heH.P.  C.  48. 
fhall  not   elude  the  Juftice  of  the  Law  by  fuch  a  Pretence  to  cover  his 
Malice. 

Sc5l.  25.     In  like   Manner  if  B.  challenge  A.  and  A.  refufe  to  meet 
him,  but  in  order  to  evade  the  Law,  tell  B.  that  he  fhall  go  the  next 
Day  to  fuch  a  Town  about  his  Bufinefs,  and  accordingly  B.  meet  him  i  M.  H.  P.C. 
the  next  Day  in  the  Road  to  the  fime  Town,  and  afl^iult  him,  where-  453- 
upon   they  fight,  and  A.  kills   B.  he   feems  guilty  of  Murder,  unlefs  it  ^T 5.  and' 
appear   by  the  whole  Circumftances    that  he  gave  B.  fuch   Information  H.  p.  c.  48. 
accidentally,   and   not  with  a   Defign   to  give   him    an   Opportunity   of 
Fighting. 

SeB.  26.     And  at  this  Day  it  feems  to  be  fettled.  That  if  a  Man  afilultCrom  22.  b. 
another  with  Malice  prepenfe,  and  after  be  driven   by  him  to  the  Wall,  f/'p*^^'  ^^' 
and  kill  him  there  in  his  own  Defence,  he  is  guilty  of  Murder,   in  refpedl  Kelynge  58, ' 
of  his  firil  Intent.  »29- 

SeB.  27.     And    it   hath    been    adjudged,    That   evfn    upon  a  fudden 
Quarrel,  if  a  Man  be  fo  far  provoked  by  any   bare  Words ,  or  Geftures 
of  another,  as  to  make  a  puHi  at  him  with  a  Sword,  or  to  ftrike  at  him  Crom.  23.a.b. 
with  any  other  fuch  Weapon   as    manifcftly   endangers   his   Life,  before  ^^'f*  "P-  93- 
the  other's   Sword  is  drawn,  and  thereupon  a  Fight  enfue,  and  he   who  and'^.viawV 
made  fuch  Affault  kill  the  othej,  he  is  guilty  of  Murder;  becaufe  that  by  gridge's  CafeJ 
aflaulting  the  other  in  fuch  an  outrageous  Manner,  without  giving  him 
an   Opportunity    to    defend    himfelf,    he    fhewed    that    he   intended    not 
to  fight  with  him,  but  to  kill  him,  which  violent  Revenge  is  no  more 
excufed    by    fuch  a   flight    Provocation,    than    if  there    had   been    none 
at  all. 

ScSl.  28,     But  it   is  fiid.    That  if  he  who  draws  upon  another  in  ^yel'we.'^'  "> 
fudden  Quarrel,  make  no  Pafs  at  him  till  his  Sword  is  drawn,  and  then  61,  131. 
fight  with  him,  and  kill  him,  he  is  guilty  of  Manflaughter  only,  becaufe 
that  by  negledting  the  Opportunity  of  killing  the  other  before  he  was  on 
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his  Guard,  and  In  a  Condition  to  defend  himfelf,  with  hke  a  Hazard  to 
both,  he  fliew'd  that  his  Intent  was  not  fo  much  to  kill,  as  to  combat 
with  the  other,  in  Compliance  with  thofe  common  Notions  of  Honour, 
which  prevailing  over  Reafon,  during  the  Time  that  a  Man  is  under  the 
2R0I.Re.461.  Tranfports  of  a  fudden  Pailion,  fo  far  mitigate  his  Offence  in  Fighting, 

That  it  fliall  not  be  adjudged  to  be  of  Malice  prepenfe. 
^^■^^:'^^-        Si'B.  29.     And  if  two  happen  to  fill  out  upon  a  fudden,  and  prefently 
\h  i-LP.C.  agree  to  fight,  and  each  of  them  fetch  a  Weapon,  and  go  into  the  Field, 
453-  and  there  one  kill  the  other,  he  is  guilty  of  Manflaughter  only,  becaufe  he 

did  it  in  the  Heat  of  Blood. 
I  H.K.P  C.  ^^,^_  ^o.  And  fuch  an  Indulgence  is  fliewn  to  the  Frailties  of  human 
Crom  2%  a  Nature,  That  where  tv/o  Perfons  who  have  formerly  foughi;  on  Malice,  are 
Dale,  cap  93.  afterwards  to  all  Appearance  reconciled,  and  fight  again  on  a  frtfh  Quarrel, 
^R^i  ^  ''^  ^^  ^^^^  "°^  ^^  prefumed  that  they  were  moved  by  the  old  Grudge,  unlefs  it 
360"  appear  by  the  whole  Circumftances  of  the  Fadl. 

3BUKI.  171.       Seel.   31.     But  the  Law  fo- far  abhors  all  Duelling  in  cold  Blood,  That 

H  P.  C.  51.   not  only  the  Principal  who  adlually  kills  the  other,  but  alfo  his  Seconds 

Dalt.cap.  93.ai-e    guilty    of  Murder,    whether    they   fought    or   not  j  and    fome    have 

gone  fo  far  as  to  hold.  That  the  Seconds  of  the  Perfon  killed  are  alfo 

equally  guilty,   in  Refped:  of  that  Countenance  which  they  give  to  their 

Principals    in   the    Execution  of  their   Purpofe,    by   accompanying   them 

1  H.H.  P.  C.  therein,  and  being  ready  to  bear  a  Part  v/ith  them:  But  fome  have 
^3-  thought    this  rather   too   fevere  a  Conftrudlion  to   make  a  Man  by  fuch 

■  ^ ' '  Reafonlng  the  Murderer  of  his  Friend,  to  v/hom  he  was  fo  far  from  in- 
tending any  Mifchief,  that  he  was  ready  to  hazard  his  own  Life  in  his 
Quarrel. 

SeSl.  32.  And  now  I  am  to  confider  the  fecond  Inftance  of  this  Kind, 
viz.  Such  Murder  as  happens  in  killing  another  without  any  Provocation, 
or  but  upon  a  ilight  one ;  as  to  which  it  is  to  be  obferved,  That  where- 
Kelynge  27.  ever  it  appears  that  a  Man  killed  another,  it  fhall  be  intended,  p?-ima' facie, 
that  he  did  it  maliciouily,  unlefs  he  can  make  out  the  contrary,  by  fliev/- 
ing  that  he  did  it  on  a  fudden  Provocation,  &c. 

•  Kelynge  SeSt.  33.  Alfo  it  feems  to  be  agreed.  That  no  ^  Breach  of  a  Man's 
'35  Word  or  Promife,  no  I'refpafs  either  to  '  Lands  or  Goods,  no  Affront 
life,  4?6.      by  bare  '  Words  or  Geftures,  however  filfe  or  malicious  it  may  be,  and 

2  Rol.  Rep.  aggravated  with  the  moft  provoking  Circumflances,  will  excufe  him  from 
460  461.  being  guilty  of  Murder,  who  is  fo  for  tranfported  thereby,  as  immediately 
iji.&c  to  attack  the  Perfon  who  ofixnds  him,  in  fuch  a  Manner  as  manifeflly  en- 
Dalt.  cap.  gj.  dangers  his  Life,  without  giving  him  Time  to  put  himfelf  upon  his  Guards 
J^^'°-P;779if  he  kills  him  in  Purfuance  of  fuch  Affault,  whether  the  Perfon  flain  did 
1  Sid.  27'7.  at  all  fight  in  his  Defence  or  not ;  for  fo  bafe  and  cruel  a  Revenge  cannot 
1  Lev.  180.    jj^ye  too  fevere  a  Conflruftion. 

Con.  I  Jon.  ^^^-  34-  But  if  a  Perfon  fo  provoked,  had  beaten  the  other  only  in 
432.  a.  fuch  a  Manner,  that  it  might  plainly  appear  that  he  meant  not  to  kill,  but 

^*j>'"8ei3«- only  chaflife  him  ;  or  if  he  had  reflrained  himfelf  till  the  other  had  put 
6iV>T'^-^^'   himfelf  on  his  Guard,  and  then  in  fighting  with  him  had  killed  him,  he 

•  Ke!y.  61,     had  bccu  guilty  of  Manflaughter  only, 

Cro'lac  206       ^^^-  35-     *  -^"^  °^  '^^  ^^^^  Offence  fliall  he  be  adjudged  guilty,  who 
12  Co.  87.     feeing  two  Peribns  fighting  together  on  a  private  Quarrel,  whether  fudden 
"  v*^*^' '  lo'   or  malicious,  takes  Part  with  one  of  them,  and  kills  the  other. 
Jfo^"'  '^  '  ■     Se6i.  36.     Neither  can  he  be  thought  guilty  of  a  greater  Crime,  who 
Raym.  212.    ^  finding  a  MaJi  in  Bed  with  his  Wife,  or  being  adlually  '  ftruck  by  him, 

•  Kef  V'^    '^^  pulled  by  ihz  Nofe,  or  fillipped  upon  the  Forehead,  immedia'tcly   kills 

3  Mod.  68. "  him 
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him;  or  '  who  happens  to  kill  another  in  a  Contention  for  the  Wall ; '^PC.  s7- 
or '' in  the  Defence  of  his  Perfon  from  an  unlawful  Arreft ;  or  in  the  » j^",;]^,"^ 
Defence  of  his  Houfe  from  thole  who  claiming  a  Title  to  it  attempt  for-  137. 
cibly  to  enter  it,  and  to  that  Purpofe  flioot  at  it,  G?r.  or  in '' the  De-'"-^-^-^- 
fence  of  his  FolTeflion  of  a  Room  in  a  Pul^lick  Houfe,  from  thofe  who  ch.'p.c.  57. 
attempt  to  turn  him  out  of  it,  and  thereupon  draw  their  Swords  upon  Crom.  27.  a. 
him;  in  which  Cafe  the  killing  the  Aflliilant  hath  been  holden  by  fome  ^^'^;  "■^■^* 
to  be  juftifiable:  But  it  is  certain,  That  it  can  amount  to  no  m.ore  than  ■iRelynge  51. 
Manflaughter. 

SeSl.  37.  Nor  was  he  judged  criminal  in  a  higher  Degree,  who  fee- II.  P.  C.  4.9. 
ing  his  Son's  Nofe  bloody,  and  being  told  by  him.  That  he  had  been '''°-J^*^- '9^' 
beaten  by  fuch  a  Boy,  ran  three  Quarters  of  a  Mile,  and  having  ,  Vent.  159. 
found  the  Boy,  beat  him  with  a  fmall  Cudgel,  whereof  he  afterwards  i  M-  H.  P.  C, 
died.  «3- 

Se5l.  38.     And  now  we  are  come  to  t'nc  third  Inlbnce  of  this  Kind,  Keiyn.  Maw; 
*viz.  Such  Murder  as  happens  in  killing  one   whom  the  Perfon  killing  in- g''''^S<='^  ^^'^^ 
tended  to  hurt  in  a  lefs  Degree;  as  to  which  it  is  to  be  obfervcd,  That||'pc^-,^ 
wherever  a  Perfon  in  cool  Blood,  by  V/ay  of  Revenge,  unlawfully  and  de-  50, 51.5-8. 
liberately  beats  another  in  fuch  a  Manner,  that  he  afterwards  dies  thereof, 
he  is  guilty  of  Murder,  however  unwilling  he  might  ha^'e  been  to  have 
gone  fo  far. 

'  Se^.  39.     Alfo  it  feems,    That  he,  who  upon  a  fudden  Provocation  Cro. Can 31. 
executeth  his   Revenge  in   fuch  a  cruel  Manner,  as  fhews  a  cruel  and  de-  « Jon.  198. 
liberate  Intent  to  do  Mifchief,  is  guilty  of  Murder,  if  Death  enfue ;  ^^^^'^  q^'^'a 
where  the  Keeper  of  a  Park,  iinding  a  Boy  ftealing  Wood,  tied  him  to  a  i  H.H.F.C, 
Horfe's  Tail  and  beat  him,  whereupon  the   Horfe  ran   away  and  killed  454- 
him. 

Se5l.  40.  And  now  I  am  to  confider  the  fecond  general  Branch  of 
this  Head,  viz.  In  what  Cafes  fuch  killing  fhall  be  adjudged  Murder 
which  happens  in  the  Execution  of  an  unlawful  Aftion,  principally  in- 
tended for  fome  other  Purpofe,  and  not  to  do  a  perfonal  Injury  to  him  in 
particular  who  happens  to  be  flain ;  and  this  I  fhall  confider  in  the  follow- 
ing  Inllances  : 

1.  Where  the  principal  Intention  is  to  commit  another  Felony. 

2.  Where  the  principnl  Defign  is  to  commit  a  bare  Breach   of  the 

Peace,  not  intended  againft  the  Perfon  of  him   who  happens  to 
be   flain. 

3.  Where  the  chief  Motive  is  to  afTill:  a  third  Perfon. 

4.  Where  the  direft  Defign  is  to  efcape  from  an  Arrefl. 

5.  Where  the  principal  Purpofe  is  to  ufurp  an  illegal  Authority. 

6.  Where  no  Mifchief  is  intended  at  all. 

SeEi.  41.     As  to  the- firfl  Particular,  viz.  Such  killing  as  happens  in  the 
Execution  of  an  unlawful  Adlion,  whereof  the  principal  Intention  was  to  iH.  H.P.  Ci 
commit  another  Felony ;  it  feems  agreed,  That  Vv'hcrever  a  Man  happens  465.  474- 
to  kill  another  in  the  Execution  of  a  deliberate  Purpofe  to  commit  any  Fe-  h.  p.  c.  co. 
lony,  he  is  guilty  of  Murder;  as  where  a  Perfon  fhooting  at  tame  Fowl,  Kelynge  117. 
with  an   Intent  to  fie...!  them,  accidentally  kills  a  Man ;  or  where  one  fets 
upon  a  Man  to  rob  him,  and  kills  him  in  making  Refiftance ;  or  where  a  n.P.C.46,5c: 
Perfon  fhooting  at,  or  fighting  with  one  Man,  with  a  Defign  to  murder  P^j';"i''  9'" 
him,  miffes  him  and  kills  another.  Fl'.°Com/ioii 
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Secf.  42,     And  not  only  in  fuch  Cafes  where  the  very  ad  of  a  Perfon, 
having  fuch  a  felonious  Intent,  is  the  immediate  Caufe  of  a  third  Perfon's 
Deat\,  but  alfo  where  it  any  Way  occafionally  caufes  fuch  a  Misfortune, 
^'•*-°'";_474'it  makes  him  guilty  of  Murder  ;  and  fuch  was  the  Cafe  of  the  Hufhand, 
I  H.H.  P.  c.who  gave  a  poilbned  Apple  to  his  Vv^'ife,  v<i\\Q  eat  not  enough  of  it  to  kill 
436,441,      her,  but  innocently,  and  againft  the  Hufoand's  Will  and  Perfwafion,  gave 
4+2.  +'^7-      Part  of  it  to  a  Child   who  died  thereof;   fuch  alfo  was  the  Cafe  of  the 
9  Co.  81.       Wife,  who  mixed  Ratfbane  in  a  Potion  fent  by  an  Apothecary  to  her  Huf- 
band,  which  did  not  kill  him,  but  afterwards  killed  the  Apothecary,  who 
to  vindicate  his  Reputation  tafted  it  himfelf,  having   firfl  ftirred  it  about. 
Neither  is  it  material  in  this  Cafe,  That  the  flirring  of  the  Potion  might 
make  the  Operation  of  the  Poifon  more  forcible  than  otherwife  it  would' 
have  been  ;  for  inafmuch  as  fuch  a  murderous  Intention,  which  of  it  felf 
perhaps  in  ftridlnefs  might  juftly  be  made  puniiliable  with  Death,  proves 
now  in  the  Event  the  Caufe  of  the  King's  lofing  a  Subjeft,  it  fliall  be  as 
feverely  puniflied  as  if  it  had  had  the  intended  Effedl,  the  milling  whereof 
is  not  owing  to  any  Want  of  Malice,  but  of  Power. 
PI.  Com.  474.      5^7.  ^2-     But  if  one  happen  to  be   poifoned  by  Ratfbane  laid  in  order 
?  H°H. P.  C.  ^°  deftroy  Vermine,    the  Perfon   by  whom  he  is  fo  killed  is  guiity  of 
431.  Homicide  per  injortimium  only,  becaufe  his   Intentions  were  wholly  in- 

nocent. 
H.  P.  C.  50.        ScB.  44.     Alfo  if  a  third  Perfon  accidentally  happen  to  be  kill'd  by  one 
engaged  in  a  Combat  with  another  upon  a  fudden  Qu^irrel,  it  feenis  that 
I  H.  H.  P.  C.  he  who  kills  him  is  guilty  of  Manflaughter  only ;  but  it  hath  been  ad- 
H  P  c  '      j^'^g^'^j  That  if  a  Juftice   of  Peace,  Conlfable,  or  Watchman,  or  even  a 
^Inft.jz.       private  Perfon,    be   killed  in  endeavouring  to    part  thofe  whom   he  fees 
Dak.  cap.  93.  £g}^tj,;,g^  the  Perfon  by  whom  he  is  killed,  is  guilty  of  Murder ;  and  that 
180!    °^°'     he  cannot  excufe  himfelf  by  alledging  that  what  he  did  was  in  u  fudden 
Savil  67.        Affray  in  the  Heat  of  Blood,  and  through  the  Violence  ofPaffion;  for  he 
^^A^^^^'    who  carries  his  Refcntment  fo  high,  as  not  only  to  execute  his  Revenge 
H.  P.  C.  '50.  againft  thofe  who  have  affronted  him,  but  even  againfc  fuch  as  have  no 
4  Co.  40.  b.   otherwife  offended  him  but  by  doing  their  Duty,  and  endeavouring  to  re-  - 
Cromzcab   ^r^in  him  from  breaking  through  his,  fliews  fuch  an   obftinate  Contempt 
of  the  Laws,  that  he  is  no  more  to   be  favoured,  than  if  he  had  adled  in 
cool  Blood. 
Kelynge  66.        ScSl.  45.     Yet  it  hath  been  refolved.  That  if  the  third  Perfon  ffain  in 
fuch  a  fudden  Affray  do  not  give  Notice  for  what  Purpofe  he  comes,  by 
commanding  the  Parties  in  the  King's  Name  to  keep  the  Peace,  or  other- 
1  H.  H.  P.  c.  y^^ife  manifeftly  fliewing  his  Intention  to  be  not  to  take  Part  in  the  Qiur- 
rel,   but  to  appeafe  it,    he  who  kills  him  is  guilty  of  Manflaughter  only, 
for  he  might  fufpedl  that  he  came  to  fide  with  his  Adverfary. 

SeB.  46.     As  to  the  fecond  Inftance  of  this  Kind,  viz.  Such  killing  as 
happens  in  the  Execution  of  an  unlawful  Aftion,  where  the  principal  De- 
fign  is  to  commit  a  bare  Breach  of  the  Peace,  not  intended  againft  the  Per- 
fon of  him  who  happens  to  be  flain  ;  it  feems  clear.  That  regularly,  where 
I  H.  H.  P.  C.  divers  Perfons  refolve  generally  to  refift  all  Oppofers  in  the  Commiffion  of 
46?!  ''^^^'      ^'^y  Breach  of  the  Peace,  and  to  execute  it  in  fuch  a  Manner  as  naturally 
bavii  67.        tends  to  raife  Tumults  and  Affrays,  as  by  committing  a  violent  Diffeifm 
Aioore  86.      with  great  Numbers  of  People,  hunting  in  a  Park,  Gfc .    and  in  fo  doing 
Crom.\!^.b.  happen  to  kill  a  Man,  they  are  all  guilty  of  Murder;  for  they  muft  at 
25-  a.  their  Peril  abide  the  Event  of  their  Ad:ions,  who  wilfully  engage  in  fuch 

r* Mod'  28Q   ^^^'^  Difturbances  of  the  Publick  Peace,  in  open  Oppofition  to,  and  Defi- 
Dyer  128.     ance  of,  the  Juftice  of  the  Nation, 
PI.  60. 

"•'=■■'■'■•  .  fc7.  47. 
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Si'^l.  47.     Yet  where  divers  Rioters  havino;  forcible  PoiTciTion  of  a  Koufe,  ^'■°'"-  ^^-fr- 
afterwards  killed  a  Pcrfon  whom  thev  had  ejtfted,  as  he  was  endeavouring  ^  j.j  ^  p  c- 
in  the  Night  forcibly  to  regain  the  Poiieflion,  and  to  fire  the  Houle,  they  44c,  441. 
were  adjudged  guilty  of  Manflaughter  only,  notwithftanding  they  did  the 
Faft  in  Maintenance  of  a  deliberate   Injury,  perhaps  for  this  Reafon,  be- 
caufc  the  Pei-fon  llain  was  fo  much  in  Fault  himlclf 

SiB.  48.     But  if  in  fuch,  or  any  other  QnarrJ,  whether  it  were  fud- u.  p.  c.  4^: 
den  or  premeditated,  a  Juftice  of  Peace,  Confbable,  or  Watcliman,  or  even '^^''•"P  93- 
a  priv;ite  Perfon,  be  flain  in  endeavouring  to  keep  the  Peace  and   fupprefs  Keiynal  66 
the  Affray,  he   who   kills  him  is  guilty  of  Murder;  for  notwithftanding  it  22  Afl°7[. 
was  not  his  primary  Intention  to  commit  a  Felony,  yet  inafmuch  as  he  per-  '^9,°-  ^°'^"  • 
fifls  in  a  lels  Offence  with  as  much  Obllinacy,  as  to  go  on  in  it  to  the  Ha-  croni.  25. 
zard  of  the  Lives  of  thofe  who  no  otherwife  offend  him,  but  by  doing  their 
X)uty  in  Maintenance  of  the  Law,  which  therefore  affords  them  its  more 
immediate  Protection,  he  feems  to  be  in  this  Refped;  equally   criminal,  as 
if  his  Intention  had  been  to  commit  a  Felony. 

SeSl.  49.     As  to  the  third  Inftance  of  this  Kind,  viz.  fuch  killing,  asiH.  if.P.C, 
happens  in  the  Execution   of  an  unlawful   Aftion,  the    principal   Motive  JF^^+^"^^ 
whereof  was  to  alTifl  a  third  Perfon,  it  feems  clear.  That  if  a  Mafter  ma-  loi.  a.' 
licioufly   intending  to  kill  another   take   his   Servants  with  him,  without  Crom.  23. 
acquainting  them  with  his  Purpofe,  and  meet  his  Adverfiiry  and  fight  with  \i^'^^q'?^' 
hirn,  and  the  Servants  feeing  their  Mafler  engaged  take  part  with  him,  and  52. 
kill  xht  other,  they  are  guilty  of  Manflaughter  only,  but  the  Mafler  of 
Murder. 

S>:5i.   50.     And  therefore  it  follows,  a  fortiori.  That  if  a  Man's  Servant  Crom.  26.  b. 
or  Friend,  or  even  a  Stranger,  coming  fuddenly,  fee  him  fighting  with  an-  H.  V.  C.  57. 
other  and  fide  with  him,  and  kill  the  other ;  or  feeing  his  Sword  broken  f  Roi^Rep.'^'' 
fend  liim  another,  wherewith  he    kills   the  other,  he  is  guilty  of  Man-  407, 408. 
flau^hter  only.  ?  Bulit.  206. 

Sedf.   51.     Yet  in  this  very  Cafe,  if  the  Perfon  killed  were  a  Bailiff,  or"    ■^■^'" 
other  Officer  of  Juflice,  refifled  by  the  Mafler,  &c.  in  the  due  Execution  jcelynge  67^ 
of  his  Duty,  fuch  Friend  or  Servant,  &c.  are  guilty  ofMurder^  whether  S6.  Sj. 
they  knew  that  the  Perfon  flain  were  an  Officer  or  not, 

SeB.  $2.  But  perhaps  it  may  be  objefted,  That  in  this  lafl  Cafe  there 
feems  to  be  no  more  Malice  than  in  the  former ;  and  fuch  third  Perfon  be- 
ing wholly  ignorant  that  the  Party  killsd  was  an  Officer,  feems  to  be  no 
more  in  Fault  than  if  he  had  been  a  private  Perfon. 

Se5i.   53.     To  this  it  may  be  anfwered.  That  all  fighting  is  highly  un- 
lawful, and  that  he,  who  on  a  fuddcn  feeing  Perfons  engaged  in  it,  is  fo 
far  from  endeavouring  to  part  them,  as  every  good  Subjedl  ought,  that ,  sid.  166. 
he  takes  part  with  one  Side,  and  lights  in  the  Quarrel,  without  knowino-  Noy  50. 
the  Caufe  of  it,  fhews  a  high  Contempt  of  the  Laws,  and  a   Readinefs 
to  break  through  them  on  a  fmall  Occafion,  and  mull  at  his  Peril  take 
heed  what  he  does,  and  confequently  might  perhaps   in  flrid  Juflice  be  „,    ,  ^ 
adjudged  in  the  foregoing  Cafes  to  a6l  with  Malice,  which  doth  not  al-  io"o! 
ways  fjgnify  a  particular  ill  Will  againft  the  Perfon   killed,  as  appears  by 
many  of  the  above-mentioned  Cafes ;  and  though  fuch -Perfon  be  favour- 
ed in  refpedt  of  the  Suddennefs  of  the  Occafion,  where  both  the  Quarrel 
and   the   Perfons   are    private,    yet  he  muft  not  expect   fuch  Indulo-ence 
where  the  Fight,  in  which  he  fo  raftily  engages,  was  begun  in  open  Op- 
pofition  to  the  Juftice  of  the  Nation,  and  a  Perfon  happens  to  be  killed 
thereby  who   engaged  in  Maintenance  thereof,  and   on   that  Account  is 
-  under    its    more   particular   Care ;    and    may    juftly    challenge,  that    his 

Z  Op- 
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Oppofeis  be  made  Examples  to  deter  others  from  joiniiig  in  fuch  unwarrant- 
able Quarrels. 
Kelynge  6c,  ^^.^c-_  ^^_  g^  if  a  Man  feeing  another  arrefted  and  reftrained  from  his 
Crom.  27.a.  Liberty,  under  Colour  of  a  Prefs- Warrant  or  Civil  Procefs,  ^c.  by  tliofc 
Dent's Ca!e  y/ho  in  Truth  have  no  fuch  Authority,  happen  to  kill  fuch  TrefpafTcis 
■''d' V^"  ^"  i'e-fc>-''"S  i^he  Pcrfon  oppreffed,  he  ihall  be  adjudged  guilty  of  Manflaughter  ' 
^"  ^^  '  only,  notwithftanding   the    injured   Perfon  fubmitted  to  them,  and  endea- 

voured not  to  refcue  himfelf,  and  the  Perfon  who  refcued  him,  did  not 
know  that  he  was  illegally  arrefted  ;  for  fince  in  the  Event  it  appears,  that 
the  Perfons  flain  were  Trefpaffers,  covering  their  Violence  with  a  Shew  of 
Juftice,  he  who  kills  them  is  indulged  by  the  Law,  which  in  thefe  Cafes 
judges  by  the  Event,  which  thofe  who  engage  in  fuch  unlawful  Adlons 
muft  abide  at  their  Peril. 
2H.H.  P.  C.  St'^.  §^.  As  to  the  fourth  Inftance  of  this  Kind,  v^'z.  Such  killing  as 
S3-  happens  in   the   Execution  of  an   unlawful    Adtion,    whereof  the    diredl 

^"p^^P"^^' Defign  was  to  efc^pe  from  an  Arreft,   it  feems  to  be  agreed.  That  who- 
Croni.  24.  a.  ever  kills  a  Sheriff,  or  any  of  his  Officers,  in  the  lawful  Execution  of  a 
Civil  Procefs,  as  on  arrefting  a   Perfon  upon  a  Capias, .  &c.   is  guilty  of 
Murder. 
a  Co.  68.  SefL   56.  Neither  is  it  any  Excufe  to  fuch  a  Perfon  that  the  Procefs 

Cro  Jac.  2S0,  was  erroneous,  (for  it  is  not  void  by  being  fo,)  or  that  the  Arreft  was  in 
1  H.  HP-  C.  ^}^g  jsjight,  or  that  the  Officer  did  not  tell  him  for  what  Caufe  he  arrefted 
462!  ^^  '  him,  and  out  of  what  Court,  (which  is  not  neceflary  when  prevented 
9  Co.  66.  by  the  Party's  Refiftance  j)  or  that  the  Officer  did  not  fliew  his  Warrant, 
^~  Ch  ^n'  which  he  is  not  bound  to  do  at  all,  if  he  be  a  Bailiff"  commonly  known, 
S.  28.  nor  without  a  Demand,  if  he  be  a  fpecial  one. 

iH.  H.  P.c.      Yet  the  killing  of  an  Officer  in  fome  Cafes  will  be  Manflaughter  only, 

6  Co.  68.  b.  as, 

69.  a.  Seof.  ^J.     I.  '  Where  the  Warrant  by  which  he  acls  gives  him  no  Au- 

Cro.Jac.  486.  j.j^^j.jj^,  to  arreft  the  Party  ;  as  where  a  Bailiff' arrefts  j.  S.  a  Baronet,  who 
"CioCar  377.  never' was  knighted,  by  Force  of  a  Warrant  to  arreft  J.  S.  Knight. 
I  H.  H.P.C.  g^-^_  ^g_  ii_  ''  Where  a  good  Warrant  is  executed  in  an  unlawful  Man- 
^^7'  5  ner ;  as  if  a  Bailiff"  be  killed  in  beaking  open  a  Door  or  Window  to  arreft 
1  Lev.  91.  a  Man  ;  or  perhaps  if  he  arreft  one  on  a  Sttnilay  fmce  29  Ca.  2.  7.  by  which 
^'2  Co-  49-     all  fuch  Arrefts  are  made  unlawful.     [35]  ^^"^ 

H.P.C.  46.  ^^^^^  ^^^  ^g  j^  ^j^^  ^|-^j^  Inftance  of  tins  Kind,  viz.  Such  killing  as 
happens  in  the  Execution  of  an  unlawful  Adlion,  whereof  the  princi- 
pal Purpofe  was  to  ufurp  an  illegal  Authority,  it  feems  clear.  That  if 
Perfons  take  upon  them  to  put  others  to  Death,  either  by  Virtue  of  a 
new  Commiffion  wholly  unknown  to  our  Laws,  or  by  Virtue  of 
Supra  Ch.  28.  any  known  Jurifdidlion,  which  clearly  extends  not  to  Cafes  of  this  Na- 
S-  s-  ture ;  as  if  the  Court  of  Common  Pleas  caufe  a  Man  to  be  executed  for 

Treafon  or  Felony  ;  or  the  Court  Martial,  in  Time  of  Peace,  put  a  Man 
H.P.C. 46.    to  Death  by  the  Martial  Law,  both  the  Judges  and  Officers  are  guilty  of 
Murder. 

Se6l.  60.  But  where  Perfons  ?.dl  by  Virtue  of  a  Commiffion,  which  if 
It  were  ftriftly  regular  would  undoubtedly  give  them  full  Authority,  but 
happens  to  be  defeftive  only  in  fome  Point  of  Form,  it  feems  that  they  are 
no  Way  criminal. 

Sicl.  61.     As  to  the  fixth  Inftance  of  this  Kind,  viz.  Such  killing  as 

happens  in  the  Execution  of  an-  unlawful  Action,  where  no  Mifchief  was 

Vid-fupra      intended  at  all,  it  is  fdd.  That  if  a  Perfon  happen  to  occafion  the  Death 

Ch.  29.  S.  12.  of  another,    inadvifedly  doing   any  idle  wanton  Aftion,  which  cannot  but 

be  attended  with  the  manifeft  Danger  of  fome  other ;  as  bv  riding  with  a 

Horfe 
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Horfe  known  to  be  ufcd  to  kick  among  a  Multitude  of  People,  by  which 
he  means  no  more  than  to  divert  himfelf  by  putting  them  into  a  Fright, 
lie  is  guilty  of  Murder. 

SeEl.  62.     Ahb  it  hath    been   anciently  holden,  That  if  a  Pcrfon  nots.  PCi6.b. 
duly  authorized  to  be  a  Phyfician  or  Surgeon,  undertake  a  Cure  and  the''"''  2=  '°- 
Patient  die  under  his  Hand,  he  is  guilty  of  Felony  ;  but  inafmuch  as  the  ^!,  JJj  f^;  j, 
Books  wherein  this  Opinion  is  holden,  were  written  before  the  Statute  of  1  irz.  cVon. 
23  H'.  8.  which  firll  excluded  fuch  felonious  killing,  as  may  be  called  wil-  '^-j- 
fill  Murder  of  Malice  prepenlc,  from  the  Benefit  of  Clergy,  it  miy    be 
well  queftioned,  whether  fuch  killing  fliall  be  faid  to  be  of  Malice  prcj;enfe, 
within  the  Intent  of  that  Statute ;  however  it  is  certain  highly  rafh  and  1  H  u.  P.  c. 
prefumptuous  for  unlls-ilfiil  Perfons  to  undertake  Matters   of  this  Nature ;  '*^'^'  '^3°• 
and  indeed  the  Law  cannot  be  well  too  fevere  in  this  Cafe,  in  order  to  de- 
ter ignorant  People  from  endeavouring  to  get  a  Livelihood  by  fuch  Pradlice, 
which  cannot  be  followed  without  the  manifeft  Hazard  of  the  Li\es  of 
thofe  who  have  to  do  with  them :  But  furely  the  charitable  Endeavours 
of  thofe  Gentlemen  who  ftudy  to  qualify  themfelves  to  give  Advice  of  this 
Kind,  in  order  to  aflift  their  poor  Neighbours,  can  by  no  Means  dcferve  SeeDal.ch.93. 
fo  fevere  a  Conftrudlion  from  their  happening  to  fall  into  fome  Miftakes  in 
their  Prcfcriptions,  from  which  the  moft  learned  and  experienced  cannot 
always  be  fecure. 

For  other  Particulars  relating  to  this  Head,  fee  the  Chapter  of  Principals 
and  AccefTaries,  in  the  Second  Book. 


CHAP.     XXXII. 

Of   Petit    Trcafon. 


20, 21. 


Se^.  I-  A  T  Common  Law  not  only  the  Offences  fpecified  in  25  £</.  3.  but  3  Inft. 

l\  many  others  alfo  were  efleemed  Petit  Treafons,  which  are 
not  fo  at  this  Day;  as'  Piracy  by  a  Subjeifl ;  ^  Difcovery  of  the  King's '"^^ ''^'^- ^'• 
Counfel  by  one  of  the  Grand  Jury  ;  '  an  Attempt  by  a  Wife  to  kill  her  Huf-  inf>a  Ch  37 
band,  &c.  But  by  25  fid*.  3.  no  Offence  fhall  be  adjudged  Petit  Treafon,  s.  2. 
except  in  the  foUowino;  Inftances :  ''  ^7  •■^T.  63. 

^  ^  3  Ir.ll   22. 

Dalt.  ca.  gi. 

1.  Where  a  Servant  kills  his  Mafter.  'S.P.c.  lo.b." 

2.  Where  a  Wife  kills  her  Hufband.  ^ee^,  H.  H. 

3.  Where  an  Ecclefiaflical  Man,  fecular,  or  religious,  kills  his  Prelate  382.*^''"* 
to  whom  he  owes  Obedience. 

Se^.  2.     And  this  Statute  hath  been  fo  flridly  conflrued,  that  no  other 
Cafe  whatfoever,  which  cannot  be  brought  within  the  Meaning  of  thefe 
Words,  however  it  may  be  in  its  own  Nature  more  heinous,  {hall,  by  Pa-  Dahf  1 
rity  of  Pveafon,  be  expounded  to  be  within  the  Equity  of  them  ;  and  there-  i  fn'f-  20. 
fore  the  Murder  of  a  Father  by  a  Son  fliall  not  be  puniflied  as  Petit  Trea-  ^■,^-  ^-  ^*- 
fon,  unlefs  the  Son  may  by  a  reafonable  Conftrudlion  come  under  the  Wordaom.^Kb! 
Servant,  ferving  the  Father  for  Meat,  Drink,  Clothes,  or  Wages,  In  which 
Cafe  he  fliall  be  indicHied  by  the  Name  of  a  Servant. 

Secl.  3. 
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Bro.Treaf.S,      ^e5f .  3.     Yet   the  Murder  of  a  Miftrefs,   or  of  a  Mafter's  Wife,  has 
''■  been  adjudged  Petit  Treafon  within   this  Statute,  for    notwithftanding  the 

{'low.  Com.     Perfons  flain  can  in  neither  of  thefe  Cafes,  in  good  Grammar,  come  under 
^^  H  6      b  '^^^  Word  Mailer,  yet  they  are  clearly  within  the  Meaning  thereof,  being 
J  Inii.  20.      ufed  here  to  fignify  any  Perfon  to  whom  another  ftands  related  as  a  Ser- 
4  Co-  46.  b.    vant. 
33  Air.  7.  ^g^^  ^_     Aifo  the  Murder  of  a  Perfon  by  one  who  was  his  Servant, 


Jro.Coro. 


5  upon  Malice  conceived  during  the  Service,  though  it  be  not  within  the  ex- 

s.P.  c.  10.  prefs  Words,  is  within  the  Meaning  of  them,  inaimuch  as  it  is  but  the 

Plow.  Com  —  "  ""■  .-..-  ...„  .... 

260.  a. 


Execution  of  the  treafonable  Intention  of  the  Party,  while  he  was  a  Ser- 


1  Co.  99.  b.    vant. 

j^  p  (^,  ^  SeB.   5.     Alfo  the  Procuring,  Aiding,  or  Abetting,  of  any  of  thefe  Of- 

b.  P.  c.  10.  N.  fences,  is  clearly  puniiliable  within  the  Meaning  of  this  Adl,  in  the  fame 
3  Inft.  20.      Manner  as  it  v/as  before  ;  for  the  plain  Intent  of  the  Statutes  is  only  to  re- 
train the  Judges  from  proceeding  againft  other  Crimes,  as  Petit  Treafons, 
but  no  way  to  alter  the  Law  as  to  thefe. 
H.  P.  C.24.        SeSi.  6.     And  therefore  it  feems  agreed,  That  Perfons  accufed  of  Petit 
Treafon  fhall  be  conftrued  to  be  either  not  guilty  at  all,  or  Principal  or  Ac- 
ceflary,  according  to  the   known  Rules  of  Law  in  other  Cafes,  and  from 
hence  it  follows.  That  if  the  Fadl  appear  to  have  been  done  upon  a  fud- 
H.P.C.  24.    den  Falling  out,  or   in  the  Party's  necellliry  Self-defence,  &c>  it  cannot 
Dalf  ca^  I     ^^  ^^'■'*-  1  ''C'lfoii :  For  inafmuch  as  all  Petit  Treafon  implies  Murder,  and 
Crom.  19, 20.  is  the  higheft  Degree  thereof,  wherever  the  Circumftances  do  not  make 
the  Offence  Murder,  they  cannot  make  it  Petit  Treafon ;  and  i-ice  'uerfa^ 
Dy.  254.  PI.  generally  wherever  the  Circumftances  are  fuch  as  will  make  the  killing  of 
Bro.'coro.      a  Stranger  by  a  Stranger  Murder,  they  make  the  killing  of  a  Hufband,  or 
■  1 9-  Mafler,  &c.  Petit  Treafon  :  Yet  it  hath  been  adjudged.  That  if  a  Wife 

H  P  C^z'ic  ^^'  Servant  procure  a  Stranger  to  kill  the  Hufband,  or  Mafi:er,  in  the  Ab- 
3  Inft.  20,2  1,  fence  of  flich  Wife,  or  Servant,  neither  the  Procurer  nor  Aftor  are  guilty  of 
'39-  Petit  Treafon,  but  of  Murder  only  ;  becaufe  it  is  an  allowed  Maxim,  That 

D'y^zS^Pl-    *^^  Offence  of  an  Acceffary  can   never  be  of  a  higher  Kind  than  that  of 
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the  Principal ;  but  it  feems  clear.  That  if  the  Wife  or  Servant  be  either  ac- 

Moorgi.Pl.  fually  prefent,  when  the  Crime  is  done,  or  prefent  only  in  Judgment  of 

Dalif.  16.       Law,  as  being  in  the  fame  Houfe,  but  not  in  the  fame  Room,   (in  which 

Cafe  the  Hopes  of  their  immediate  AlTiflance  encourages  and  emboldens  the 

Murderer  to  commit  the  Faft,  which  otherwife  perhaps  he  would  not  have 

dared  to  do,  and  makes  them  guilty  in  the  fame  Degree,  as  if  they  had 

B.2.Ch.  29.  a(3:ually  ftood  by  with  their   Swords  drawn,  ready  to  fecond  the  Villany,) 

fuch  Wife,  or  Servant,  being  Principals  as  much  as  the  Stranger,  are  guilty 

of  Petit  Treafon,  and  the  Stranger  of  Murder ;    but  it  is  faid,   That  if 

Dy.332.Pl.   a  Wife  procure  a  Servant  to  kill  the  Hufband,  both  are  guilty  of  Petit 

Crompt.  41.    Treafon  :  And  even  if  a  Stranger  procure  a  Wife,  or  Servant,  to  kill  the 

PI.  6.  Hufband,  or  Mafler,  it  feems  that  he  may  be  indi<fted  as  Acceffary  to  Petit 

^'^''f-'^-      Treafon. 


CHAP. 
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CHAP.     XXXIII. 

Of  Simple  Lcvxeny. 

AND  now   we  are  come  to  Offences  againft  the  Goods   of  another, 
which  are  generally  called  Larcenies,  from  the  Lati?t  Word  Latroci- 
tiium,  of  which  there  are  two  Kinds : 

1 ,  Simple  Larceny. 

2.  Mix'd  Larceny. 

Simple  Larceny  is  alfo  of  two  Kinds, 

1.  Grand  Larceny. 

2.  Petit  Larceny. 

SeSf.  I.  Simple  Grand  Larceny  is  a  felonious  and  fraudulent  taking  andj^  pc  60" 
carrying  away,  by  any  Perfon,  of  the  mere  Perfonal  Goods  of  another,  Dait  c.  loi. 
not  from  the  Perfon,  nor  out  of  his  Houfe,  above  the  Value  of  twelve'^  H.  P.c, 
Pence.  ^°^' J"'^- 

For  the  better  Explication  of  which  Definition,  I  fliall  in  order  confider 
the  feveral  Parts  of  it  j  as, 

1 .  What  fhall  be  faid  to  be  a  felonious  and  fraudulent  taking. 

2.  What  fhuil  be  Lid  to  be  a  carrying  away. 

3.  By  whom  the  Offence  may  be  committed. 

4.  What  are  fiich  Goods  the  Taking  whereof  may  be  felonious. 

5.  How  far  fuch  Goods  ought  to  belong  to  another. 

6.  Of  what  Value  they  muft  be. 

Se-l.  2.     As  to  the  firfl  Particular,  liz.  What  fhall  be  faid  to  be  a  fe-KeIynge24 
lonious  and  fraudulent  Taking,  it  is  to  be  obferved,  That  all  Felony  includes  Bro  Coro  45, 
Trefpafs,  and  that  every  Indidtment  of  Larceny  mufl  have  the  Words  i^t'-+'''  5^'  '37. 
knice  cepit,  as  well   as   afportavit ;  from   whence  it   follows.  That  if  the  h°P.  C.  61. 
Party  be  guilty  of  no  Trefpafs  in  taking  the  Goods,  he  cannot  be  guilty  of 
Felony  in  carrying  them  away. 

Se3i,  3.     And  from  this  Ground  it  hath  been  holden,  That  one  who  finds    j^j^ 
fuch  Goods  as  I  have  loft,  and  converts  them  to  his  own  Ufe^;?/;;/o  y}/- H.  P.  C.  61. 
randi,  is  no  Felon  ;  and  a  fortiori,  therefore  it  muft  follow,  That  one  who  ,  h.  H.P.  C; 
has  the  adual  Pofftllion  of  my  Goods  by  my  Delivery,  for  a  fpecial  Purpofe,  504.  505, 
as  a  Carrier  who  receives  them,  in  order  to  carry  them  to  a  certain  Place ;  or  ^°^' 
a  Taylor  who  has  them  in  order  to  make  me  a  Suit  of  Cloaths  ;  or  a  Friend  i^^'!;''-9''°* 
who  is  intrufted  with  them  to  keep  for  my  Ufe,  cannot  be  faid  to  fteal  them,  3  inft.  108.^' 
by  imbezling  of  them  afterwards. 

Secf.  4.  Ai:d  herein  our  Law  differs  from  the  Civil,  which,  agreeably  s.  p  c.  25. 
to  the  Afofiiical  Law,  having  no  capital  Punifhment  for  bare  Thefts,  deals  See  Exod.  22. 
with  Offences  of  this  Kind  as  fuch,  as  in  flrldt  Juflice  moft  certainly  it 
may;  but  our  Law  which  punifhes  all  Theft  with  Death,  if  the  Thino- 
llolen  be  above  the  Value  of  twelve  Pence,  and  with  corporal  Punifh- 
ment if  under,  rather  chufes  to  deal  with  them  as  civil  than  criminal  Of- 
fences, perhaps  for  this  Reafon  in  the  above  meiitioned  Cafe,  concerning 
Goods  loft,  becaufe  the  Party  is  not  much  aggrieved  where  nothing  is 
taken  but  what  he  had  loft  before  ;  and  for  this  Caufe  in  the  other  Cafes, 

A  a  con- 
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concerning  the  imbezilling  of  Goods  delivered  to  another  by  the  Owner, 
becaufe  the  Party  being  intruded  with  the  whole  Pofleffion,  it  may  be  pre- 
fumed  that  both  the  Offender  and  his  Offence  are  known,  and  confequently 
Dal.ch.  101.  the  Pcrfon  injured  is  fuppofed  to  have  a  Remedy  by  A6tion  againft  him, 
from  which  Confideration  fome  have  made  it  Part  of  the  Definition  of  Lar^- 
ceny,  that  it  be  committed  without  the  Knowledge  of  the  Owner ;  and  it 
feems  rigorous  to  have  Recourfe  to  fevere  Laws,  where  probably  more  gentle 
ones  will  be  effeftual. 

Se5i.  5.  And  agreeably  hereto  it  has  been  refolved,  That  even  thofe 
I H  H.  P.  c.  who  have  the  Pofleffion  of  Goods  by  the  Delivery  of  the  Party,  may 
S"?-  be  guilty  of  Felony  by  taking  away  Part  thereof,  with  an  Intent  to  fleal  it  j 

S^P.  C.  2\'°a.  as  if  a  Carrier  open  a  Pack  and  take  out  Part  of  the  Goods  j  or  a  Weaver 
Dal.  ca.  102.  who  has  received  Silk  to  Work  ;  or  a  Miller  who  has  Corn  to  grind,  take 
^R^li^Ab^  out  Part  with  an  Intent  to  fleal  it;  in  which  Cafes  it  may  not  only  be  faid 
PI.  °6.  ^  that  fuch  Pofltflion  of  a  Part  diftindl  from  the  Whole,  was  gained  by  Wrong, 
and  not  delivered  by  the  Owner,  but  alfo  that  it  was  obtained  balely, 
fraudulently,  and  clandeftinely,  in  Hopes  to  prevent  its  being  difcovered  at 
all,  or  fixed  upon  any  one  when  difcovered. 
3H.  7.  tz.b.  SeB.b.  Alfo  it  feems  generally  agreed.  That  one  who  has  the  bare 
21H.  7-1 +-b.  Charge,  or  the  fpecial  Ufe  of  Goods,  but  not  the  Poffeflion  of  them;  as 
r  8°  u*7.°  ^  Shepherd  who  looks  after  my  Sheep,  or  a  Butler  who  takes  care  of  my 
S.  P.C  25.  A.  Plate,  or  a  Servant  who  keeps  a  Key  to  my  Chamber,  or  a  Gueft  who  has 
Dal.  ca.  102.  ^  pjece  of  Plate  fet  before  him  in  an  Inn,  may  be  guilty  of  Felony,  in  frau- 
Yo^h^lt  dulently  taking  away  the  fame ;  for  in  all  thefe  Cafes  the  Offence  may  as 
1 H.  H.  P.  C.  properly  come  under  the  Word  Cepit ;  the  Injury  to  the  Owner  is,  as  great, 
i°J'  lit'      and  the  Fraud  as  fecret,  and  the  Viilany  more  bafe,  than  if  it  had  been  done 

667,  668.        ,  c 

by  a  btraiiger. 
H.  P.C.  62.  Se.":!.  7.  Alfo  it  feems  clear.  That  if  a  Carrier,  after  he  has  brought 
3lnit.  107.  j.j^g  Goods  to  the  Place  appointed,  take  them  av/ay  again  (tcrttly  ani mo  fii- 
160.  "  randi,  he  is  guilty  of  Felony,  becaufe  the  Poffeflion  which  he  received 
S.  P.  C.z;.  from  the  Owner  being  determined,  his  fecond  Taking  is  in  all  Refpedis 
I H.  H.  P.  C.  j.j^^  jQ^j^g  ^g  j£  j^g  ^gj.g  ^  mere  Stranger. 

H  "h  P  C       ^^^'^'  ^-     "^"^  "°'  °"^y  ^^  ^^°  ^^^  ^^y^  ^'^  Hands  on  my  Goods  him- 

507.*       '    '  felf,  but  in  many  Cafes  he  who  receives  them  from  another,  may  be  guilty 

3  Inft.  108.    of  felonioufly  taking  them  ;  as  if  a  Perfon  intending  to  fteal  my  Horfe,  take 

Kelyng^  4}.'  °^^  ^  Replevin,  and  thereby  have  the  Horfe  delivered  to  him  by  the  She- 

I  Sid.  254.     riff ;  or  if  one  intending  to  rifle  my  Goods,  get  Pofl!eflion  from  the  Sheriff, 

Raym.  276.    |jy  Virtue  of  a  Judgment  obtained,  without  any  the  leafl:  Colour  of  Title, 

upon  falfe  Aflidavits,  &c.  in  which  Cafes  the  making  Ufe  of  legal  Procefs 

is  fo  far    from   extenuating,  that  it  highly  aggravates  the  Offence,    by  the 

Abufe  put  on  the  Law,  in  making  it  ferve  the  Purpofes  of  Oppreflion  and 

Injufl;ice. 

13  E.  4. 3 .  b,      Seoi.  9.     Alfo  he  who  fleals  my  Goods  from  J.  S.  who  had  flolen  them 

H.  P.  c.  64,  before,   may  be  indifted,  or  appealed,  as  having  flolen  them  from  me,  be- 

P'p]^C.6i,    ^^^^^  ^"  Judgment  of  Law,  the  Poffeffion  as  well  as  Property  always  con- 

182.         '    tinuedin  me.     And  for  this  Caufe,  he  who  fleals  my  Goods  in  the  County 

Bro.  Appeal    ^f  ^    ^^^  carries  them  to  the  County  of  C.  may  be  indicSted  or  appealed  in 

Coro'.°°7i.      the  County  of  C.  as  well  as  that  of  B.  becaufe  the  Poffeffion  ftill  continu- 

4H.7. 5, 6.  a.  ing  in  me,  every  Moment's  Continuance  of  the  Trefpafsis  as  much  a  Wrong 

I H.  H.  P.  C.  ^^  ij.^  ,^^^  j^^y  (.Qj^g  under  the  V/ord  Cepif,  as  much  as  the  firft  Taking. 

Yet  a  Pirate  carrying  the  Goods  whereof  he  robbed  me  at  Sea,  into  any 

3  Inft.  113.     County,  cannot  be  indidled  for  Felony  there,  becaufe  the  original  Taking 

was  not  fuch  a  Felony  whereof  the  Common  Law  takes  Conufance. 


Se0.  10. 


■Chap.  ^^.  Of  Stmpk  Lcvreny.  -gi 

Se'^.  lo.  It  feems  not  to  have  been  clearly  fettled  before  3  G?  4  JVitl. 
&  Mar.  9.  whether  a  Lodger,  who  ftolc  the  Furniture  of  his  Lodgings, 
were  indicflable  as  a  Felon,  inafmuch  as  he  had  a  kind  of  Special  Property 
in  the  Goods,  and  was  to  pay  the  greater  Rent  in  Confidcration  of  them  ; 
but  if  it  had  appeared  clearly,  from  the  whole  Circumftance  of  the  Cafe,  that 
the  firft  Intention  of  the  Party  in  coming  to  the  Houfe,  was  not  to  have 
the  Conveniency  of  Lodging  in  it,  but  only,  under  the  Colour  thereof,  to 
have  the  betteY  Opportunity  of  rifling  it,  and  to  elude  the  Juftice  of  the 
Law,  by  endeavouring  to  keep  out  of  the  Letter  of  it,  by  gaining  a  Pof- 
feflion  of  the  Goods  with  the  Confent  of  the  Owner,  I  cannot  fee  any  good 
Reafon  why  fuch  a  Perfon  Ihould  not  be  eftemed  as  much  a  Felon  as  a 
mere  Stranger,  inafmuch  as  his  whole  Defign  was  to  defraud  the  Law,  and 
the  Confent  of  the  Owner  was  grounded  on  a  Suppofition  of  his  coming  Kelynge  24, 
as  a  Lodger,  and  could  never  have  been  gain'd  if  the  Truth  had  appeared,  81. 
which  the  Party  fhall  get  no  Advantage  by  falfifying  :  And  it  brings  a  Con-^^°^"  ^°' 
tempt  upon  the  Juftice  of  the  Nation  to  fuffer  its  Laws  to  be  evaded  by 
fuch  little  Contrivances :  However  this  Queftion  is  now  fettled  by  the  faid 
Statute,  which  hath  -enacted  and  declared,  Tlat  if  any  Perfon  or  Perfons 

JJoall  take  awcy  with  an  Intent  to  Jieal,  imbezil  or  purloin  any  Chattel,  Bed- 
ding  or  Furniture,   tvhich  by  ContraSt  or  Agreement  he  or  they  are  to  life,  or 

Jhall  be  let  to  him  or  them  to  ufe,  in  or  with  fuch  Lodging,  fuch  'Taking,  I?n~ 
bczling,  or  Purloining,  fall  be  to  all  hitents  and  Purpofes  taken,  reputed^ 
and  adjudged  to  be  Larceny  and  Felony,  and  the  Offender  fjall  fuffer  as  in  Cafe 
of  Felony. 

SeB.  11.  It  is  recited  by  21  77.  ^.  7.  That  before  the  Time  of  the  faid 
Statute,  divers,  as  well  Nobleman,  as  other  the  King's  SubjeBs,  had,  upon 
Confidence  and  Triifl,  delivered  unto  their  Servafits  their  Cafkets,  and  other 
jewels.  Money,  Goods  and  Chattels,  fafely  to  keep,  to  the  Ufe  of  the  faid 
Mafters  or  MifireJJ'es,  and  after  fuch  Delivery  the  faid  Servajtts  had  with- 
drawn themfelves,  'and  gone  away  from  their  faid  Mafiers  or  Miftreffes,  with 
the  faid  Cafkets,  fewels.  Money,  Goods  and  Chattels,  or  Part  thereof,  to  the 
Intent  tofieal  the  fame,  and  defraud  their  faid  Mafiers  or  Mifireffes  thereof, 
andfometime  being  with  their  faid  Mafiers  or  Mifireffes,  had  converted  the  faid 
Jewels,  Money,  a?id  other  Chattels,  or  Part  thereof,  to  their  own  Ufe,  which 
Mijbehaviour  fo  done,  was  doubtful  in  the  Common  Law,  whether  it  were  Felony 
or  not ;  afid  ly  reafon  thereof  the  aforcfiid  Servants  had  bee  ft  in  great  Boldnefs 
to  commit  fuch  or  the  like  Offences.  And  ther>-upon  it  is  enadted,  That  all  and 

fingidar  fich  Servants,  (being  of  the  Age  of  eighteen  Tears,  and  not  Appren- 
tices) to  wbom  any  fuch  Cafkets,  Jewels,  Money,  Goods  or  Chattels  by  his  or  their 

faid  Mafiers  or  Mijlrcfi'es  Ji:all  from  thencforth  fo  be  delivered  to  keep.  That 
if  any  fuch  Servant  or  Servants  withdraw  him  or  them  from  their  faid  Mafters 
or  Mifireffes,  and  go  away  with  the  faid  Cafkets,  Jewels,  Money,  Goods  or  Chat- 
tels, or  any  Part  thereof,  to  the  Intent  tofteal  the  fame,  and  dt fraud  his  or  their 

faid  Mafiers  or  Mifireffes  thereof,  contrary  to  the  I'rifi  and  Confidence  to  him 
or  them  put,  by  his  or  their  Jaid  Mafiers  and  Mifireffes,  or  elfe  being  in  ■  the 
Set  vice  of  his  faid  Mafier  or  Mifirefs  without  Afient  or  Commandment  of  his 
Mafier  or  Mifirefs  he  imbezil  the  fame  Caffets,  Jewels,  Money,  Goods  or  Chat- 
tels, or  any  Part  thereof,  or  otherwife  convert  the  fame  to  his  own  Uf,  with 
like  Furpofe  to  fieal  it.  That  if  the  faid  Caffets,  Jewels,  Money,  Goods,  or 
Chattels,  that  any  fuch  Servant  fiMll  fo  go  away  with,  or  which  hefi:iall  im- 

■  bezil  with  Purpofe  tofieal  it,  as  is  aforefaid,  be  of  the  Value  of /\.os.  or  above^ 
That  then  the  fame  falfe,  fraudulent  and  untrue  A'^  and  Demeanour,  from 
thenceforth,  fall  be  deemed  and  adjudged  Felony,  &c. 

In  the  Conflrudlion  of  this  Statute  the  following  Opinions  have  been  holden.  See  i  H.  H.P. 

SeB,  1 2. C- 6^7' ^6*- 
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Dal.  ca.  102.       ^pcf^  J2.     I.  .That  it  extends  only  to  fuch  as  were  Servants  to  the  Owner 
H.  P.  c.   3.  Q|-jj^g  Goods,  both  at  the  Time  when  they  were  delivered,  and  alfo  at  the 

Time  when  they  were  flolen. 
Dy.5.Pl.2, 3.      ^^^_    j^^     II.  That  it  is  flridtly  confined  to  fuch  Goods  as  are  delivered 
3  iniL  105!^  to  keep,  and  therefore  that  a  Receiver,   who  having  received   his  Mafter's 
Dal. ca.  102.  Rents,  runs  away  with  them;  or  a  Servant,  who  being   intrufted  to  fell 
Goods,  or  to  receive  Money  due  on  a  Bond   fells  the  Goods,  ^c.  and  de- 
parts   with   the  Money,   is    not  within  the    Statute ;  but  that  a  Servant, 
Dy.  5.  PI.  3.  who  receives  his  Mafter's  Goods  from  another  Servant  to   keep  for  the 
Mafter,   is  as  much  Guilty  as  if  he  had  received  them  from  the  Mafter's 
own  Hands,  becaufe  fuch  a  Delivery  is  looked  upon  as  a  Delivery  by  the 
Mafter. 
Dal  ca  102!       ^^^-  H-     m*  That  it  includes  not  the  wafting  or  confuming  of  Goods, 
Dy.  5.  howfoever  wilful  it  may  be  ;  nor  the  taking  away  of  an  Obligation,  or  any 

other  bare  Chofe  in  Adion. 

Secf.  1 5.  IV.  That  it  extends  not  to  the  Taking  of  fuch  Things  whereof 
the  adlual  Property  is  not  in  the  Mafter  at  the  Time  ;  and  therefore. 
That  if  a  Servant  having  Money,  or  Corn,  &c.  delivered  to  him,  melt 
down  the  Money  of  his  own  Head,  without  the  Command  of  his  Mafter, 
jH.  7. 16.  a.  jj^(.Q  ^  Piece  of  Plate;  or  turn  the  Corn  into  Malt,  and  then  run  away 
Dal!"ca?°"o2.  with  them,  that  he  is  not  within  the  Statute,  becaufe  the  Property  of  thefe 
Things  is  fo  fer  changed,  by  altering  them  in  fuch  a  Manner,  that  they 
cannot  be  known  again,  and  the  Mafter  cannot  afterwards  take  them  without 
a  Trefpafs ;  but  it  is  agreed.  That  if  a  Servant  make  a  Suit  of  Cloaths 
of  Cloth,  or  a  Pair  of  Shoes  of  Leather,  delivered  to  him  by  the  Mafter, 
and  then  run  away  with  them,  that  he  is  within  the  Statute,  becaufe  the  Pro- 
perty is  no  way  altered ;  and  even  in  the  firft  Cafe,  whether  the  very 
Taking  of  the  Plate  or  Malt,  be  within  the  Statute  or  not ;  yet  I  can  fee  no 
Reafon,  why  the  whole  Adl  of  the  Servant  taken  together,  fhould  not  be 
looked  upon  as  a  Converfion  of  the  Mafter's  Goods  to  his  own  Ufe,  with 
an  Intent  to  fteal  them,  which  brings  it  within  the  exprefs  Letter  of  the 
Statute:  And  it  has  been  refolved.  That  a  Servant  who  changes  his  Mafter's 
Money  from  Silver  to  Gold,  and  then  runs  away  with  it,  &c.  is  within  the 
SeeCrom.  50.  Statute;  and  I  can  fee  no  good  Diftinftion  between  that  and  the  prefent 

Dal.ca..02.  q,^^^^ 

SeB.  16.     The  Benefit  of  the  Clergy  was  taken  away  from  all  Felonies 
within  this  Statute,  by  27  H.  8.  17.  and  reftored  by  i  Ed.  6.  12.  but  taken 
B.  2.  ch.  33.  away  again  by  12  jinn  7.  from  all  fuch  as  ftiall  be  committed  in  a  Dwel- 
Sea.  66, 67.   ling-houfe  or  Out-houfe. 

Se5l.  17.  By  7  Jac.  1,7.  If  any  Sorte?\  Ke?nber,  Carder  or  Spinjier  of 
Wool,  or  Weaver  of  Tarn  made  of  fuch  Wool,  JImU  imhezil  ajiy  Wool  or 
Yarn  delivered  to  him  to  be  wrought,  and  JImU  be  thereof  convi 51  before  tisio 
fuftices  of  Peace,  according  to  the  Method  prcfcribed  by  that  Statute,  he  fiall 
be  ivhipped,  &c. 

SeB.  18.  As  to  the  fecond  Particular,  viz.  What  ft:iall  be  faid  to  be 
fuch  a  Carrying  away  of  the  Thing  ftolen,  as  will  bring  the  Cafe  within  the 
3  Inft.  108.  -Woi-d  Afportavit,  which  is  neceflary  in  every  Indidment  of  Larceny, 
en.  21  J.  .^  feejj^s  ti^m-  any  the  leaft  removing  of  the  Thing  taken  from  the  Place 
27  Air.  39.  -where  it  was  before,  is  fuflicient  for  this  Purpofe,  tho'  it  be  not  quite  car- 
Bro.  Coro.  ^' ried  ofi^;  and  upon  this  Ground  the  Gueft,  who,  having  taken  off"  the 
107.  Sheets  fi-om  his  Bed,  with  an  Intent  to  fteal  them,  carried  them  into  the 

3  Intl.  109.    Hall,  and  was  apprehended  before  he  could  get  out  of  the  Houfe,  was  ad- 
Dal.ca.102.  judged  guilty  of  Larceny;  fo  alfo  was  he   who  having  taken  a  Horfe  in 
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a  Clofe   with  an  Intent  to  ileal  him,  was  apprehended  before  he  could  'H.  HP.  C. 
get  him  out  of  the   Clofe;   neither  is  he  lefs  guilty   who   pulls  off  the  |3°,j'c^, 
Wool  from  another's  Sheep,  or  flrips  their  Skins,  with  an  Intent  to    fteal  Crom.  36.8. 
them  ;  or  he  v/ho  intended  to  fteal  Plate  takes  it  out  of  a  Trunk  where- 
in it  was,  and  lays  it  on  the  Floor,  and  is  furprized  before  he  "can  carry  Keiynge  3 1 ; 
it  off. 

Se5l.   19.     As  to  the  third  Particular,  17/2;.   By  whom  Larcefty  may  be  Sop.  Ch. ». 
committed,  It   is  certain   that  a  Feme  Covert  may  be  guilty  thereof  by  ^'^' ^^'p''^ 
ftealing  the  Goods  of  a  Stranger,  but  not  by  ftealing  her  Hufband's,  becaufe  514,  515, 
a  Huiband  and  Wife  are  confidered  but  as   one  Perfon   in  Law;  and  the  s'*!*' 637. 
Hufband,  by  endowing  his  Wife  at  the  Marriage  with  all  his  worldly  Goods,  p^it'  ,2^_ 
gives  her  a  kind  of  Intereft  in  them  ;  for  which  Caufe,  even  a  Stranger  can-  H.  P.  c.  6y. 
not  commit  Larceny  in  taking  the  Goods  of  the  Hufband  by. the  Delivery  ^J^^°^'  Hz- 
of  his  Wife ;  as  he  may  by  taking  away  the  Wife  by  Force  and  againft  her  13  Aff  5. 
Will,  together  with  the  Goods  of  the  Hufhand.  iSEd.  3  32  a. 

Se5t.   20.     "  It  is  faid  to  be  no  Felony  for  one  reduced  to  extreme  Necef-  g'p  c°'^4.'^b! 
fity,  to  take  fo  much  of  another's  Victuals  as  will  fave  him  from  starving;  Dal.  ca.  104. 
but  if  fuch  his  Necellity  be  owing   to   his    Unthriftinefs,  furely  it  is  far  ^J?"^- 35- 
A^from  being  any  Excufe.     [36]  Crom.j^a?' 

''  As  to  the  fourth  Point,  'uiz.  What  are  fuch  Goods,  the  flealing  See  Proverbs, 
whereof  may  amount  to  Felony,  the  following  Particulars  are  to  be  oh- t'','^' ^  p°c 
ferved.  J09,  to  512. 

Seil.  21.     I.  They  ought  to  be  no  Way  annexed  to  the  Freehold,  and  izAfT.  32. 
therefore  it  is  no  Larceny,  but  a  bare  Trefpafs,  to  fleal   Corn  or  Grafs,  f 'j^j^j"™  ^^' 
growing,  or  Apples  on  a  Tree,  or   Lead    on  a  Church    or  Houfe,  but  itH.  P.  C.  66. 
is  Larceny   to  take  them   being  fevered  from   the  Freehold,  whether  byA"s"83. 
the  Owner,  or  even  by  the  Thief  himfelf,  if  he  fever  them  at  one  Time,  p]  ^    ^'^' 
and  then  come  again  at  another  Time  and  take  them:  And  the  general  i  Vent.  187. 
Reafon  of  this  Diftinftion  between  Chattels   fix'd   to  a  Freehold  and  thofe  ^'°?!-  37- a- 
lying   loofe,  perhaps  may  be  this;  becaufe  the  former,  not  being  to  be  s.  p.  c.  ac.'b. 
removed  without  Trouble  and  Difficulty,  are  not  fo   liable  to  be   ftoln, 
and  therefore  need  not  to  be  fecured  by  fb  fevere  Laws  as  the  other  re- 
<^  quire.     [37] 

*^       Se5l.  22,     II.  They  ought  to  have  fome  Worth  in  themfelves,  and  not  H.  P.  C.  66, 
to  derive  their  whole  Value  from  the  Relation   they  bear  to  fome  other  ^'''  „ 
Thing,  which    cannot    be    floln,   as  Paper  or  Parchment  on  which    are  Bio.  Coro 
written   AiTurances    concerning   Lands,    or   Obligations,   or  Covenants,  or  'jj- 
other   Securities  for  a  Debt,  or  other  Chofe  in  Adtion.     And   the   Reafon  ^.  ^'  ''■  ^5^''" 
wherefore  there  can   be  no  Felony  in  taking  away  any  fuch  Thing  feems 
to   be,  becaufe,  generally   fpeaking,  they  being  of  no  Manner  of  Ufe  to 
any  but  the  Owner,  are  not  fuppofed  to   be  fo  much  in  danger  of  being  h  P  c  66 
floln,  and  therefore  need  not  to  be  provided  for  in  fo  flridl  a  Manner  as  S.  P.  c.  25. 
thofe  Things  which  are  of  a  known  Price,  and  every  Body's  Money  ;  and  ^'°-  ^'^^'^' 
for  the  like   Reafon   it  is  no  Felony  to  take  away  a  Villein,  or  an  Infant '^^" 
l^in  Ward,  ^c.     [38] 

&eH.  23.     III.  They  ought  not  to  be  Things  of  a  bafe  Nature,  as  Dogs,  h.  P.  C.  66. 
Cats,  Bears,  Foxes,  Monkeys,  Ferrets,   and  the  like,    which,    howfoever,  3  ^"ft- '09- 
they  may  be  valued  by  the  Owner,   flaali  never  be  fo  highly  regarded  by  the  ^  h*  s'^*  b 
Law,  that  for  their  Sakes  a  Man  fliall  die  ;  as  he  may  for  llealing  a  Hawk,  Crom.  36  a  b. 
known  by  him  to  be  reclaimed,  not  only  by  Force  of  the  Statute  of  37  Ed.  ^^''-  "•  '°3- 
3.  19.  but  alio  at  Common  Law,  in  rcfpjft  of  that  very  high  Value  which 
was  formerly  fet  upon  that  Bird. 

SeSi.  24.  As  to  the  fifth  Point,  "oiz.  How  fir  the  Goods  taken  awav  Sce  i  h.  H. 
-ought  to  belong  to  another ;  it  feems  agreed.  That  the  taking  of  Goods  p.  c.  51210 

B  b  where- 5' ;• 

mo.  Cor.  I  go." 
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H.  p.  c  67.  whereof  no  one  had  ii  Property  at  the  Time,  cannot  be  Felony  ;  and  there- 
^Vn;f '108^^  fore,  That  he  who  takes  away  Treafure-trove,  or  a  Wreck,  Waif,  or  Stray, 
s.  P.'c.  25. b.  before  they  have  been  feized  by  tiie  Perfons  wlio  have  a  Right  thereto,  is  not 
Dait.  ca.  103  guilty  of  Felony,  and  fhall  be  only  puniflied  by  Fine,  &c. 
zlniLTog^'^'  ^eSl.  2^-  Neither  fliall  he  who  takes  a  Fifli  in  a  River  or  other  great 
H.  P.  c.  67.  Water,  wherein  they  are  at  their  natural  Liberty,  be  guilty  of  Felony,  as 
Owen  20.       2^^  j^^y  ^p  ^yj^Q  j.,j^£g  ti^g^-^  out  of  a  Trunk  or  Pond,  &c. 

Se5f.  2.6.     Upon  the  like  Ground  it  feems  clear,  That  a  Man  cannot 

commit  Felony   by  taking  Deer,  Hares,  or  Conies,  in  a  Foreft,  Chafe, 

or  Warren,  or  old  Pigeons  being  out  of  the  Houfe,  &c.    But  it  is  agreed. 

That  one  may   commit  Larceny  in  taking  fuch  or   any  other  Creatures 

7  Co.  iS.       fera  ?iatu7-ce,  if  they  be  fit  for  Food,  and  reduced  to  Tamenefs,  and  known 

by  him  to  be  fo;    and  it  feems  the  moft   plaufible  Opinion,  That  it  is 

22  AA".  9;.     Felony  to  fteal  wild  Pigeons  in  a  Dove-houfe  fliut  up,  or  Hares  or  Deer 

^8Ed^'^8a^"  a  Houfe,    or   even   in  a  Park,    inclofed   in   fuch  a  Manner  that  the 

Bro.cort.  92^  Owner  may  take  them  whenever  he  pleafes,  without  the  leafl  Danger  of 

i;?'  '64       ti^gjj.  efcapino;,  in  which  Cafe  they  are  as  much  in  his  Power  as  Fifh  in  a 

s'lnil^iog,''  Pond,  or  young  Pigeons,  or  Hawks  in  a  Neft,  &c.   in  taking  of  which, 

110.        '    for   the  hke   Reafon,  it  feems  to  be  agreed,  tiiat  Felony  may  be  com- 

iSH.S.za.b   j^^jtt^j_ 

Dalt.ca.  92.  ^^^^  ^^^  ^j^.^  .^  ^^^^^^^  ^^^^^_^  ^j^,^^  ^^^  j^^^y  commit  Felony  by  taking 
H.  P.  C.6S.  ^^,.^y  Swans  marked  or  pinioned,  or  thofe  Avhich  are  unmarked,  if  they  be 
,  H.H.P.  .  ^  .^  ^  p^^^  ^^  private  River  ;  neither  do  I  fee  why  it  is  not  as  much 
700.17,18.  Felony  to  {leal  the  Eggs  of  fuch  Swans  or  Hawks,  as  it  is  to  fteal  their 
h'p  c'  68''  young  Ones,  unlefs  it  be  becaufe  \i  H.y.  \-j.  has  appointed  a  lefs  Punifh- 
3  infi.  109.'   ment  for  this  Offence.     [39]  _  c|~a 

feeni^contrary.  ^^,^_  ^S.  Howevcr,  there  is  no  Doubt  but  that  the  taking  of  Domcftick 
Beafts,  as  Horfes,  Mares,  Colts,  &c.  or  of  any  Creatures  whatfoever, 
which  are  domita  Naturae,  and  fit  for  Food,  as  Ducks,  Hens,  Geefe,  Tur- 
keys, Peacocks,  or  their  Eggs,  or  young  Ones,  may  be  Felony. 
S  PC.  2-,  Se5i.  29.  Alfo  it  is  faid,,That  there  may  be  Felony  in  taking  Goods 
96.  A.  '  the  Owner  whereof  is  unknown,  in  which  Cafe  the  King  fhall  have  the 
Dai  m7o^'*  Goods,  and  the  Offender  fhall  be  indifted  for  taking  Bo?ia  ciijufdam  Ho- 
h!p"c.'67!  minis  tgncti ;  and  it  feems.  That  in  fome  Cafes  the  Law  will  rather  feign 
B.  2.  Ch.  23.  ^  Property,  where  in  Striftnefs  there  is  none,  than  fufl:er  an  Offender  to 
7'e<?4  ,4  b.  escape;  and  therefore  it  is  faid.  That  he  who  takes  away  the  Goods  of  a 
15.3.  '  Chapel,  or  Abbey,  in  Time  of  Vacation,  may  be  indidled  in  the  firft 
S.P.C.9;.H.  ^^^g^  £qj.  ftealing  Bo7m  Capellce,  being  in  the  Cuflody  of  fuch  and  fuch, 
flnft^'i'ia'  and  in  the  fecond,  for  fteal  ing  Bona  Domus  &  Ecchfio',  &c.  and  a  fortiori 
Ero.  Indiflm.  therefore  it  follows.  That  he  who  fteals  Goods  belonging  to  a  Parifli-Church, 
^  H  H  P  C  "''^y  be  indifted  for  fteahng  Bona  Barochianorum ;  and  it  hath  been  ad- 
5,5.  judged.  That  he  who  takes  off  a  '  Shrowd  from  a  dead  Corps,  may  be  in- 

» 3  inft.  1 10.  (Ji^c^e^  as  having  ftoln  it  from  him  who  was  the  Owner  thereof  when  it  was 
H  P°c'  67^   pi-it  on,  for  a  dead  Man  can  have  no  Property. 

Con.  Dai.  ca'.  ScB.  30.  And  there  is  a  fpscial  Cafe  wherein  it  is  faid.  That  a  Man 
'"3-  may  commit  Larceny  by  taking  of  Things,  whereof  the  abfolute  Property 

"  H^-^'t^'b'  ^^  ^"  himfelf;  as  if  A.  '"  deliver  Goods  to  B.  being  a  Taylor,  or  Carrier, 
Bro.Coro  45,  ^c.  and  afterwards,  with  an  Intent  to  make  him  anfwer  for  them  fraudu- 
»6o.  '  lently  and  fecretly  take  them  away;  for  B.  had  a  fpecial  Kind  of  Property 

s'^p^c'26  a'  in  the  Goods  fo  delivered  to  him,  in  refpeft  whereof,  if  a  "^  Stranger  had 
3' Inft. 'no.  'ftoln  them,  he  might  have  been  indifted  generally  as  having  ftoln  B:% 
Mo.  PI.  981.  Qoods,  and  the  Iniury  is  altogether  as  great,  and  the  Fraud  as  bafe,  where 
?h''p.c.'67;  they  are  taken  away  by  the  very  Owner. 

Kellav.  70.  b. 

Sea.  31. 


H.  p.  C.  68 
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chap.  34.  Of  Pjjhbsry.  g^ 

SeSl.   31.     As  to  the  fixth  '  Point,  172;.  of  what  Value  the  Goods  ftohi  ^^^  AfT.  39. 
mufl  be;  if  they  be  but  of  the  Value  of  \zd.  or  under,  the  Offence  can  i  H.H.P. c. 
be  but  Petit  Larceny.  "o- 

•^  Bro.Coro.  84, 

83. 
S.  P.C.  24.     H.  K.     2  Rol.  Re  73.     Dal.  ca.  loi.     2lnft.  189.     Kelynge  68.     H.  P.  C.  69,  70. 

Se5l.  32.     Yet  "^  if  two   Perfons,  or    more,  together,  fteal    Goods    a- bs.p.c.24.K. 
bove  the  Value  of  twelve  Pence,  every  one  of  them  is  guilty  of  Grand  Dal.  ca.  101. 
Larceny,  for   each   Perfon   is   as   much   an   Offender  as  if  he   had   been  ^^^^  '^ii^^ 
alone. 

SeSi.   33.     Alfo  it  '  feems  the   current  Opinion  of  all   tlie   old    Books,  cs  p  c  24 
That  if  one  at  feveral   Times  fteal  feveral  Parcels  of  Goods,  each  under  I.  K. 
the  Value  of  twelve  Pence,  but  amounting  in  the  whole  to  more,  from  '  ^-  ^-  ^-  ^• 
the  fime  Perfon,  and  be   found  guilty  thereof  on  the  lame  Indicflment,  he  Crom.  36.  a. 
/hall  have  Judgment  of  Death  as  for  Grand  Larceny  j  but  this  Severity  is  Dai.ca.  loi. 
feldom  praftifed.  fKeb^'T' 

In  what  Cafes  funple  Larceny  is  excluded  from  the  Benefit  of  the  Clergy 
will  be  fliewn  hereafter  in  the  fccond  Book,  in  the  Chapter  concerninc^ 
Clergy. 

Se5t.  34.     And  now  we  are  come   to  Petit  Larceny,  which  feems  toH.  P.C.  69. 
agree  with  Grand  Larceny  in  all  the  Particulars  above-mentioned,  except '  ^' ^■^■'" 
only  the  Value  of  the  Goods;  fo  that  wherever   an  Offence   would   a-^  ^" 
mount    to   Grand    Larceny,  if  the   Thing  ftoln   were  above    the  Value 
of  twelve  Pence,    it   is   Petit  Larceny,    if  it   be   but  of  that  Value   or 
under. 

SeB.  35.  And  if  one  be  indifted  for  ftealing  Goods  to  the  Value  of  ^'°-^°™- ^4- 
ten  Shillings,  and  the  Jury  find  fpecially  that  he  is  guilty,  but  that  thesfp'c  24  L 
Goods  are  worth  but  ten  Pence,  he  fhall  not  hav?  Judgment  of  Death,  Dai.ca.  loi. 
"but  only  as  for  Petit  Larceny.  h  ""k^^'  *' 

SeB.  36.     It  feems  that  all  Petit  Larceny  is  Felony,  and  confequently  7h."8.  23. 
requires   the   Word  Felonice^  in    an    Indidlment  for  it;    yet  it  is  certain,  ^^fo- Coro- z." 
That   it  is  not  puniflied  with  the  Lofs  of  Life,  or  Lands,  but  only  with  ^\|'jr  pp. 
the   Forfeiture  of  Goods  and  Chattels,  and  whipping,  or  other   corporal  530! 
Punifliment.  Appeal  72. 

143. 

H.  P.  C.  70. 
Con.  S.  P.  C. 

_^ ^4-  ^- 

___———  '—   Dal(.  ca.  loi. 


CHAP.      XXXIV. 

Of  Robbery. 

Se£l.   I .  ]\yf  I X  T  or  complicated  Larceny  is  fuch  as  hath  a  farther  De- 
1  ▼  1  gree  of  Guilt  in  it,  as  being  a  Taking  from  the  Perfon  of  a 
Man,  or  from  his  Houfe. 

Seel.  2.  Larceny  from  tlie  Perfon  of  a  Man  either  puts  him  in  Fear, 
and  then  it  is  called  Robbery  ;  or  does  not  put  him  in  Fear,  and  then  it  is 
called  barely.  Larceny  from  the  Perfon. 

Se£l.  3.     Robbery  is  a  felonious  and  violent  Taking  away  from  the  Per-  H.  P.  C.  71. 
fon  of  another.  Goods  or  Money  to  any  Value,  putting  him  in  Fear.  2  !"'*•  ^8. 

S3- 

In 


96  Of  Rohkry.  Book  I. 

In  the  Explication  whereof,  I  (hall  confider  the  foUov/ing  Particulars  : 

1.  What  Talking  away  will  fatlbfy  the  Word  Cepit  in  an  Indiclment 
for  this  Offence. 

2.  What  fliall  be  faid  to  be  a  Taking  away  from  the  Perfon. 

3.  What  kind  of  Taking  lliall  be  faid  to  be  violent. 

4.  In  what  Refpeds  Robbery  differs  from  other  Larcenies. 

SeEi.  4.  As  to  the  firft  Point,  ijiz.  What  Taking  away  will  latisfy  the 
H.P.C.  72.  Word  G'///  in  an  In didlment  for  Robbery ;  it  feems  clear.  That  he  who 
'^'h'  4  3^ a''  receives  my  Money  by  my  Delivery,  either  whilft  I  am  under  the  Terror 
Dak'.cap.ioo.  of  his  Affault,  or  afterwards  while  I  think  myfelf  bound  in  Confcience 
s,  P.  c.  27.  f.  jQ  g-yg  jj  JjIj^  i^y  .^^  Q.^^  J.Q  tjjj^t  Purpofe,  which  in  my  Fear  I  was  compel- 
^inft.  Is!  ^  led  by  him  to  take,  may  in  the  Eye  of  the  Law,  as  properly  be  faid  to  take 
Fitz.Cor  464.  it  from  me,  as  he  who  adually  takes  it  out  of  my  Pocket  with  his  own 

Hands. 
3  Inft.  60.  SeSl.   5.     Neither  can  he  who  has  once  adlually  compleated  the  Offence, 

H.P.C.7Z.    by  taking  my  Goods  in  fuch  a  Manner  into  hisPoffeffion,  afterwards  purge 

it  by  any  Re-delivery,  ^c. 
S.P.C.  27. g.  Se5l.  6.  But  he  who  only  attacks  me  in  order  to  rob  me,  but  does  not 
Crom.  34.  j.^j^g  ^y  Goods  into  his  Poffeffion,  though  he  go  fo  fir  as  to  cut  off  the 
Dah.cap^ioo.  Girdle  of  my  Purfe,  by  Reafon  whereof  it  falls  to  the  Ground,  is  not 
H.P.c.71,72.  guilty  of  Robbery ;  but  highly  puniftrable  by  Fine  and  Imprifonment,  ^c. 
1  H.  H.  P.  C.  ^^^  ^^  enormous  a  Breach  of  the  Peace.     [40]  .  "f^ 

SeEl.  7.     Yet  in  fome  Cafes  a  Man   may  be  faid  to  rob  me,  where  in 

Truth  he  never  adually  had  any  of  my  Goods  in  his  Poffeffion ;  as  where 
I  H.  H.P.C.  J  jjj^  robbed  by  feveral  in  one  Gang,  and  one  of  them  only  takes  my  Mo- 
Crom.  h"!'.  ney,  in  which  Cafe,  in  Judgment  of  Law,  every  one  of  the  Company  - 

fhall  be  faid  to  take  it,  in  refpedl  of  that  Encouragement  which  they  give 

to  one  another,  tlirough  the  Hopes  of  mutual  Affiftance  in  their  Enterprize  : 
I  And.  1 16.  Nay,  thouo-h  they  mifs  of  the^firff  intended  Prize,  and  one  of  them  after- 
Crom^' ^^"^  wards  ride  from  the  reft,  and  rob  a  third  Perfon  in  the  fame  Highway 
Da°t"cap!^ioo.  without  their  Knowledge  out  of  their  View,  and  then  return  to  them,  all 
H.  P.  C.  72.  „j.,.  guilty  of  Robbery,  for  they  came  together  with  an  Intent  to  rob,  and 
B.  2.  Cli.  20.  x-n  -.u-rj- 

S  8.  to  affift  one  another  \\\  lo  doing. 

&e5i.  8.     As  to  the  fecond  Point,  v'lx.  What  fhall  be  faid  to  be  a  Ta- 
king away  from  the  Perfon  ;  not  only  the  taking  away  a  Horfe  from  a  Man 
whereon  he  is  adlually  riding,  or  Money  out  of  his  Pocket,  but  alfo  the 
Taking  of  any  Thing  from  him  openly  and  before  his  Face,  which  is  un- 
S.P.C. 27. d.  jgj.  j^ig  itnmediate  and  perfonal  Care  and  Protedtion,  m.ay  properly  enough 
Srcap'^ioo;  be  faid  to  be  a  Taking  from  the  Perfon :  And  therefore  he  who  having  f5rft 
3  Inft.  6g.      affaulted  me  takes  away  my  Horfe  flandiiig  by  me,  or  having  put  me  ia 
^iTh  P^C  ■^^^'''  drives  my  Cattle  in  my  Prefence  out  of  my  Paflure,  or  takes  up  my 
53J.'    "   '   '  Purfe  which  in  my  Fright  I  caft  into  a  Bufli,  or  my  Hat  which  fell  from 
Sty.  Rep.  156.  fj^y  Head,  or  robs  my  Servant  of  my  Money  before  my  Face,  may  be  in- 
Canh^I'?.    didledas  having  taken  fuch  Things  from  m.y  Perfon,     [41]  ^j 

'"'"''  Seel.  9.  As  to  the  third  Point,  -j/z.  What  kind  of  Taking  fhall  be 
fliid  to  be  violent;  wherever  a  Perfon  affaults  another  with  fuch  Cir- 
I  H.  H.  P.  C.  cumftances  of  Terror  as  put  him  into  Fe.ir,  and  caufes  him  by  Reafon  of 
?3?.*3+-  fuch  Fear  to  part  with  his  Money,  the  Taking  thereof  Is  adjudged  Rob- 
H.  -  7 ''72-  ^^^^^  whether  there  were  any  Weapon  drawn  or  not,  or  whether  the  Perfon 
Crom.  34. b.  affaulted  delivered  his  Money  upon  the  other's  Command,  or  afterwards 
Dal.  cap.  IOC.  ^^^  it  him  upon  his  ceafing  to  ufe  Force,  and  begging  an  Alms  j  for  he 
3  '^  ^as 
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was   put  into   Fear  by  his  Mault,  and   gives  him  his  Money  to   get  lid  '"   '  ^^  ' ,  ] 
d^  of  him.     [42O  '  -':'^)^   ,-r:r'' 

Si''/.  ID.     And  feme  have  gone   fo   £ir  as  to   hold,   That  if  a  'M-artj 
meeting  another  going  with  his  Goods  to  Market  in  order  to  fell  them-  c'o'm-»  : 

pel  him  to  fell  them  to  him  againft  his  Will,  he  is  guilty   of  Robbery,  c.om.  34.  *b. 
thougli  he  give   tor  them  more  than  they  are  worth:    But  perljaps  this  3;- 
Opinion  is   too  fevere,  becaufe  the  Grievance  to  the  Party  feems  rather  to  ^'''"^^P  '^°- 
proceed  from  the  Perverfenefs  of  his  Humour,  than  from    any  real  Injury 
done  to  him ;  and  there  feems  to  be  no  fuch  Enormity  in  the  hitention  of 
the  Wrong-doer,  as  is  implied  in  the  Notion  of  Felony. 

St'.^.  II.     However  it  is  certain,  That  the  Claim  of  Property,  in   the  iH.  H.P. c. 
Thing  taken  av.'ay,  without  any  Colour,  is  no  Manner  of  Excufe.  ^°^p  p  (•  « 

As  to  the  fourth  Point,  viz.  In  what  Refpedls  Robbery  differs  from  Edition  62. 
other  Larcenies. 

Se^.  12.     I.  No  other  Larceny  fliall  have   Judgment  of  Death,  unlefs  S-P-C.  27.  a. 

-  -  -^  -'        &  '  Crom.  33.  b. 


the  Thing  ftolen  be  above  the  Value  of  twelve  Pence  j  but  Robbery  ihall  j^^ 


100. 


have  fuch  Judgment,  how  fmall  foever  the  Value  may  be  of  the  Thing  H.  P.  c.  74, 
taken  away. 

Se^.  13.     II.  Other  Larcenies  whether  from   the  Perfon  or  not,  fliall  H.  P.  C.  74 
not  be  fuppofed  to  be  done  with  Violence  or  Terror,  but  Robbery  is  always  ^'"'''  ^^' 
kid   as   done   on    an    Aflault    with   Violence,    and    putting    the  Party   in-    "'^"^^'' 

Fear,  which  is  properly  thus  exprefled  in  an  Indidtment, a  Per- 

fona  J.  S.  'violent er  &  jelonice  cepit  &  afportavit  in  magmmi pradicli  J.  S, 
1'errorem. 

■■  SecL  14,     III.  But  they  all  agree  in   this.  That  the  Offenders  had  the 
Benefit  of  the  Clergy  at  the  Common  Law,  but  many  of  them  are  at  this 
Day  excluded  in  many  Cafes  by  Statute  ;  for  which  fee  the  Chapter  in  the 
jL^  fecond  Book  concerning  Clergy.     [43.] 


CHAP.     XKXV. 

Of  L,arceiiy  fro77i  the  Peifofi. 

Sec}.  I .  r    Arceny  from  the  Perfon  of  a  Man  without  putting  him  in  Fear> 
I   ,  is  either  done  privily  without  his  Knowlege,  (in  which  Cafe 
it  is  excluded  from  the  Benefit  of  the  Clergy  by  8  El.  4.)  or  openly  and 
avowedly  before  iiis  Face ;  as  if  one  take  off  my  Hat  from  my  Head,  and  Dy.  224. 
r,un  away  with  it,  or  come  into  my  Shop  and  cheapen  Goods,  and  run  Pi  3°- 
away  with  them  without  paying  for  them,  which  is   agreed   not  to   be  L^^p'^J''''^' 
Robbery,  and  as  it  feems   is  more  properly  indidable  as  a  Trefpafs  than  74,  75. 
Felony,  unlefs  the  Offender  were  either  unknown,  or  immediately  fled  the  ^"'^°"'  34  ^ 
Country  if  he  were  known  ;  otherwife  I  have  a  Remedy  againft  him  in  the  Ray^n^jr'^^ 
ordinary  Courfe  of  civil  Jufcice  ;  and  it  feems  rigorous  to  m.ake  fuch  Offences  276. 
capital,  which  probably  may  fufficiently  be  provided  againft  by  more  gentle 
Methods. 

SeSl.  z.  However  it  is  certain.  That  all  open  Larcenies  firom  the  Perlon 
are  within  the  Benefit  of  the  Clergy,  except  fuch  as  are  committed. in  a 
Dwelling-Houfe,  &c.  to  the  Value  of  forty  Shillings,  from  whicli  it  is  ta- 
ken away   by  12  :A/!!i.  7. 

Co  5..7.?. 
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:H  H.  P.  C.      ^g^^  ^_     Alfo  a  private  Larceny  from  the  Perfon  fhall  have  the  Benefit 
IL?.  C.  75.  o^  *^^  Clergy,  unlefs  it  be  laid  in  the  Indiitmentas  done  clam  and  fecrete, 

&c.  in  exadl  Purfuance'  of  the  Words  of  8  EL  4. 
H.  P.  C  75.       Se^.  4.     And  no  fuch  Larceny  Ihall  have  Judgment  of  Death,  but  only 
°»'''"P«°o- as  of  Petit  Larceny,  if  the  Jury   hnd  the  Offender  Guilty  under  the  Value 

of  twelve  Pence  ;  for  the  Statute  does  not  alter  the  Nature  of  the  Offence, 

or  make  that  Capital  which  was  not  fo  before,  but  only  leaves  the  Offender 

to  the  Judgment  of  the  Common  Law. 


CHAP.     XXXVI. 

Of  Larceny  from    the  Houfe. 

H.  P.  C.  76.  SeB.  I .  nr^  H  E  other  Branch  of  complicated  Larceny,  is  that  which  is 
X  from  the  Habitation  of  a  Man,  which  though  it  feem,  to 
have  a  higher  Degree  of  Guilt  than  fimple  Larceny,  yet  I  do  not  find  it 
diflinguifhed  from  it  by  the  Common  Law,  either  as  to  the  Circuirtftances 
above  mentioned,  which  are  requifite  to  conftitute  the  Offence,  or  as  to  the 
Punilhment. 

Se£l.  2.  However  it  is  at  this  Day  excluded  from  the  Benefit  of  the 
Clergy  in  many  Cafes  by  feveral  Adts  of  Parliament,  which  I  Ihall  parti- 
cularly confider  in  the  fecond  Book,  in  the  Chapter  concerning  Clergy. 


CHAP.     XXXVII. 

Of  Piracy. 

SeSl.  1.'  I  'O  what  has  been  faid  concerning  fuch  Larcenies  as  are  Felo- 

j[      nies  by  the  Common  Law,  it  may  not   be  improper  to  add 

fomewhat  concerning  Piracy  and  Depredation  at  Sea,   which  is  a   capital 

Offence  by  the  Civil  Law.     [44.]  c^ 

4oAff.  25.         SeS}.  2.     It  is  faid,  That  before  25  Ed.  3.  this  Offence  was  punifhed  at 

3  inft.  1 1 5.    Common  Law  as  Petit  Treafon,  if  committed  by  a  Subjeft,  and  as  Felony, 

H^p^c"??.  ^^  committed  by  a  Foreigner :  However  it  feems  agreed,  that  after  that  Sta- 

8  H  8       *  *"^^  ^y  which  all  Treafon  is  confined  to  the  Particulars  therein  fet  down,  it 

jlnii.  112/*  was  cognizable  only  by  the  Civil  Law. 

H.  P.  C.  77.        Se£l.  3.     But  this  proving  very  inconvenient,  becaufe  by  that  Law  no 
3  Inft.  112.     Offender  fhall    have  Judgment  of  Death,  without  his  own  Confeffion,  or 
dired:  Proof  by  Eye-Witneffes,  it  was  enadted  by  28  H.  8.  1 5.  That  all  Felo- 
nies and  Robberies.,  hue.  upon  the  Sea,  or  in  any  Ha'ven,  Rrct.-,  Creek,  or  Place, 
where  the  Admiral  or  Admirals  have  or  pretend  to  have  Power,  Authority  or  Jii- 
riJdi£iion,J].mll  be  inquired,  tried,  heard,  determined  and  judged  in  fuch  Shires  and 
Places  in  the  Realm,  asfiall  be  limited  by  the  King's  Commijjion  or  Cotnmijfwm 
to  be  directed  J  or  the  f ante,  in  like  Form  and  Condition,  as  if  any  fuch  Offence 
or  Offiefices  had  been  committed  or  done  in  or  upon  the  Land ;  afidfuch  Commif- 
fwnsjhall  be  had  under  the  King's  Great  Seal,  direcled  to  the  Admiral  or  Admi- 
rals^ 
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rah,  or  to  his  or  their  Lieutenant,  Deputy  and  Deputies,  and  to  fbne  or 
four  fuch  ether  fuhftan'tinl  Ferfons,  as  Jliall  be  named  or  appointed  hy  tkt 
Lord  Chancellor  of  England  for  the  'Time  being,  from  Time  to  Time  and  oi 
eft  as  Need  Jhall  require,  to  hear  and  determine  fuch  Offences,  after  tie  com- 
mon Courfe  of  the  Lavjs  of  this  Land  ufed  for  Fdonies  and  Robberies,  &c, 
do?ie  and  committed  upon  the  Land  within  this  Realm. 

Seff.  4.  And  it  is  farther  enaded  by  the  laid  Statute,  That  if  any  Perfon 
or  Perfons  happen  to  be  indicted  for  any  fuch  Offence  done,  or  hereafter  to  be 
done,  upon  the  Seas,  or  in  any  other  Place  above  limited,  that  then  fuch  Order, 
Procefs,  Judgment  and  Execution,  Jhall  be  ufed,  had,  done  and  made,  to  and 
againji  every  fuch  Petfon  and  Perfons  fo  being  iJidieled,  as  againji  Felons,  6cc. 
for  any  Felony,  &c.  upon  the  Land,  by  the  Laws  of  the  Land  is  accujlomed. 

Seel.  5.  And  it  is  farther  enadted  by  the  faid  Statute,  That  fuch  as  foall 
be  conviSl  of  any  fuch  Offence  by  Verdi 51,  Confejfion,  or  Procefs  by  Authority 
of  any  fuch  CommiJJion,  Jhall  have  and  fuffer  fuch  Pains  of  Death,  Loffts  of 
Lands,  Goods,  and  Chattels,  as  if  they  had  been  attainted  atid  convicled  of 
fuch  Offence  done  upon  the  Land,  and  alfo  that  they  fljall  be  excluded  from  the  See  the  Ch.  of 
Benefit  of  the  Clergy.  Clergy. 

In  the  Expofition  of  this  Adt  it  has  been  holden, 

SeSl.  6.     I.  That  it  does  not  alter  the  Nature  of  the  OiFcnce  fo  as  to  3  inft.  1 1 2, 
make  that  which  was  before  a  Felony  only  by  the  Civil  Law,  now  be-  ' '  3- 
come  a  Felony  by  the  Common  Law;    for   the   Offence  muft   full  be^'^"^'^^* 
alledged  as  done  upon  the  Sea,  and  is  no  Way  cognizable  by  the  Common 
Law,  but  only  by  Virtue  of  this  Statute,  which,  by   ordaining  that   in 
fome  Refpefts  it  lliall  have  the  like  Trial  and  Punifhment,  as  are  ufed  for 
Felony  at  Common  Lav/,  fliall  not  be  carried  fo  far  as  to  make  it  alfo 
agree  with  it  in  other  Particulars  which  are  not  mentioned  :  And  from  hence  Moore  756, 
it  follows.  That  this  Oifence  remains  as  before  of  a   fpecial  Nature,  and  ^^"f'- ''^• 
that  it   (hall   not  be  included  in  a  general  Pardon  of  all  Felonies,  which,  h.' P.' C.  77. 
as  it  was,  before  this  Statute,  to   be   expounded  of  no  Felonies  which  are 
fuch  only  by  the  Civil  Law,  fhall  continue  ftill   to  have  the  fame  Coi^- 
llrudlion. 

SeSl.  7.  From  the  fame  Ground  alfo  it  follows,  That  no  Perfons  fhall, 
in  Refpedl  of  this  Statute,  be  conflrued  to  be,  or  punifl;ied  as,  Acceflaries  3  Inft-  "«• 
to  Piracies  before  or  after,  as  they  might  have  been  if  it  had  been  made  a  ^'  ^'  ^'  ''7' 
Felony  by  the  Statute,  whereby  all  thofe  would  incidently  have  been  made 
Acceflaries  in  the  like  Cafes,  in  which  they  would  have  been  Acceflaries 
to  a  Felony  at  Common  Law  :  and  from  hence  it  follows.  That  AccefTarics 
to  Piracy,  being  neither  exprefly  named  in  the  Statute,  nor  by  Conflruftion 
included  in  it,  remain  as  they  were  before,  and  were  triable  by  the  Civil 
Law,  if  their  Oifence  were  committed  on  the  Sea,  but  if  on  the  Land, 
by  no  Law  until  1 1  and  1 2  Will.  3.  7,  for  2  and  3  Ed.  6.  24.  which  provides 
againft  Acceflaries  in  one  County  to  a  Felony  in  another,  extends  not  to 
Acceflaries  to  an  Offence  committed  in  no  County,  but  on  the  Sea  ;  but 
by  the  faid  Statute  of  11  and  12  Will,  they  are  triable  in  like  Manner  as 
the  Principals  are  by  the  Statute  of  1%  H.  8. 

SeSl.  8.     From  the  fame  Ground  alfo  it  follows,  That  an  Attainder  for  3  Tnrt  ns 
this  Offence  corrupts  not  the  Blood,  inafmuch  as  the  Statute  only  ftys  that  ^^  ''•  ^'  77- 
the  Offendtr   fhall   fiiffer  fuch  Pains  of  Death,  Gfc.  asif  he  were  afiainted  5^^*  u.  ^^' 
of  a  Felony  at  Common  Law;  but   fays   not  that  the  Blood  Ih.ill  be  cor- 
rupted, ^c. 

Secf.  9.  Yet  it  has  been  refolved.  That  an  Offender  ffanding  mute  on  3  Tr-a  114, 
an  Arraignment  by  Force  of  this  Statute,  fliall  have  Judgment  of  P«/72/c;r/  p.^'"''  \^'- 
(if  dure  ;   for  the  Words  of  the  Statute  are,  That   a  Ccmmiffion  Jhall  be  pi  Jj'  '"^  * 
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dire^feS,  &c.  to-  Uav-  nnd  determine  fuch  Offences  afar  the  common  Courfe  of 
the  Laws  of  the  Land,  &c.  ■ 

ScSf.  JO.     II.  It  has  been  holden,  That  the  Indidlment  for  this  OfFencs 

iiift.  112.     ii"'uft  alledgc  the  Fa<?t  to  be.  done  upon  the  Sea,  and  muft  have  both  the 

si'.'c.  114'a  Y\^ owh  Felonice  and  Piratice :  And  that  no  Offence  is  punifhable  by  Vir- 

iRol  Re  175.  twe  of  this  Adt  as  Piracy,  which  would  not  have  been  Felony  if  done  on  . 

the  Land,  and  confequently  that  the  Taking  of  an  Enemy's  Ship  by   an 

Enemy,  is  not  within  the  Statute. 


-6  S'^^^-  ^^-  ^^I-  ^^  ^^  ageed.  That  this  Statute  extends  not  to  Offences 
iKoLke'i  75.  done  in  Creeks  or  Ports  within  the  Body  of  a  County,  becaufe  they  are, 
II.  P  c  77.  ^j.^j  always  were,  cognizable  by  the  Common  Law. 

3  Inil.  113.  ^^^^  ^^  j^  .^  enadled  by  1 1  and  12  Will.  3.  7.  which  was  continued 
by  I  Geo.  25.  for  five  Years,  and  from  thence  to  the  End  of  the  next 
SelTions  of  Parliament,  T/'^/  all  Piracies,  Felc?n'es  and  Robberies  cofmnitted  in 
or  upon  the  Sea,  or  in  a?iy  Place  ichere  the  Admiral  has  JiiriJdiElion,  may  be 
tried  and  determined  at  Sea  or  u;on  the  -Land,  in  any  of  his  Majefifs  Iflands,  or 
Plantations,  &c.  to  be  appointed  by  the  King's  Commiffion  under  the  Great  Seal^ 
or  the  Seal  of  the  Admiralty,  directed  to  any  of  the  Admirals,  &c.  a7id  fiich  Per- 
fons  and  Officers  by  Name,  or  for  the  Time  being,  as  his  Majejiy  foall  think  fit,  who 
jhall  have  Power  jointly  or  federally  ,  by  Warrant  under  Hand  and  Seal  of  any  of 
thetn,  to  commit  any  P'erfon  againji  whom  h formation  of  any  fuch  Offences  Jhall 
'  he  given  upon  Oath,  and  to  call  a  Court  of  Admiralty,  which  jhall  conjiji  of 
f even  Per  fans  at  the  leaf,  and  fjall  proceed  in  the  Trial  of  the  faid  Offenders, 
according  to  fuch  DireSlions  as  are  fet  forth  at  large  in  th?  faid  Statute. 

SeB.  13.  And  it  is  farther  enaded  by  the  faid  Statute,  Par.  8.  That  if  any 
of  his  Majefifs  natural  born  SubjeSls  or  Denizens  of  this  Ki/Jgdom,  fall  com- 
mit any  Piracy  or  Robbery,  or  a7iy  Alt  of  Hojlillty,  againft  other  his  Majefifs 
Subjects  upon  the  Sea,  ujider  Colour  of  any  Commiffion  from  any  foreign  Prince 
or  State,  or  Pretence  of  Authority  from  any  Perfon  whatfoever,  fuch  Offender 
and  Offenders,  and  every  of  them,  fimll  be  dee^ned,  adjudged,  and  taken  to  be 
Pirates,  Felons  ami  Robbers ;  and  they  and  every  of  them,  being  duly  convi^ed 
thereof  according  to  this  Act,  or  the  aforefaid  Statute  of  King  Henry  the 
Eighth,  Jhall  have  and  fuffer  Jlich  Pains  of  Death,  LoJ's  of  Lands,  Goods  and 
Chattels,  as  Pirates,  Felons  a?id  Robbers  upon  the  Seas  ought  to  have  and  fuffer. 

Seel.  14.  And  it  is  farther  enaded  by  the  faid  Statute,  That  if  any  Com- 
mander or  Maftcr  of  any  Ship,  or  any  Seaman  or  Mariner,  Jhall  in  any  Place 
where  the  Admiral  hath  Jicrtfdiolion,  betray  his  Trufi  and  turn  Pirate,  Efiemy 
or  Rebel,  and  piratically  and  felofiioifiy  run  away  with  his  or  their  Ship  or 
Ships,  or  any  Barge,  Boat,  Ordnance,  Ammunition,  Goods  or  Merchandizes,  or 
yield  them  up  voluntarily  to  any  Pirate,  or  bring  any  Jeducing  Mefidge  from 
any  Pirate,  enemy  or  Rebel,  or  confult,  combine,  or  C07 federate  with,  or  at- 
tempt or  endeavour  to  corrupt,  any  Commander,  Mafier,  Officer  or  Mariner  to 
yield  up  or  run  away  with  any  Ship,  Goods  or  Merchandize,  or  turn  Pirate,  or 
^go  over  to  Pirates,  or  if  any  Perjon  fiuill  lay  violent  Hands  on  his  Commander y 
whereby  to  hinder  him  j'rom  fighting  in  Defence  of  his  Ship  and  Goods  com- 
initted  to  his  Trufi,  or  that  fioall  confine  his  Majier,  or  make  or  endeavour 
to  make  a  Revolt  in  his  Ship,  fioall  be  adjudged  to  be  a  Pirate,  Felon  and  Rob- 
ber ;  and  being  convi£led  thereof,  according  to  the  Direciion  oj  this  A5f,  foall 
.  have  and  fiffer  Pains  of  Death,  Lojs  of  Lands,  Goods  a7id  Chattels,  as  Pirates, 
Felons  and  Robbers  upon  the  Seas  ought  to  have  andfufcr. 

Se9.  1  5.     And  it  is  farther  enacted  by  the  faid  Statute,  That  allatid  every 
Perfon  and  P^Jr fens  whatfoever,  who  fioall  either  on  the  Land  or  upon  the  Seas, 
wittingly  or  knowingly  Jet  forth  any  Pirate,  or  aid  and  affifi,  or  7naintain,  pro- 
cure-, coinmand,  coimj'el,  -or  advije  any  Perjon  or  Perjons  whatfoever,  to  do  or 
•     ■    '     •    .         u  commit 
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commit  any  Piracies  or  Rohhertes  upon  the  Seas ;  ami  fiich  P erf  on  or  Perform, 
Jkall  thereupon  do  or  commit  any  fi.ch  Piracy  or  Robbery,  then  all  and  cverf 
fuch  Per  fen  or  P  erf  ens  nvhatfoever,  fo  as  aforefaid,  fitting  forth  any  Pirate,  or 
aiding  or  ajffing,  maintaining^  procuring,  commanding,  ccimfelling  or  advi- 
fmg  the  fame,  either  on  the  Land  or  upon  the  Sea,  /hall  be  adjudged  to  be  Accef- 
faty  to  fuch  Piracy  and  Robbery  done  and  committed :  And  further,  That  afhr 
any  Piracy  or  Robbery  is  or  jhall  be  committed  by  any  Pirate  or  Robber  la^bat-' 
ever,  every  Perfn  or  Perfons,  ivho,  blowing  that  fuch  Pirate  or  Robber  ha< 
done  or  committed  fuch  Piracy  and  Robbery,  fiall  on  the  Land  or  upon  the  Sea 
receive,  entertain,  or  conceal  any  fuch  Pirate  or  Robber,  or  receive  or  take 
into  his  Cujlody,  any  Ship,  Vefj'el,  Goods,  or  Chattels,  which  have  been  by  any 
fuch  Pirate  or  Robber  piratically  and  felonioufly  taken,  fiall  be,  by  this  Sta- 
tute likeivife  adjudged  to  be  Acceffary  to  fuch  Piracy  and  Robbery  :  And  that 
all  fuch  Acceffaries  to  fuch  Piracies  and  Robberies,  JJmll  be  enquired  of  ,  tried, 
heard,  determined  and  adjudged  according  to  the  Common  Courfe  of  the  Law, 
according  to  the  f aid  Statute  of  2^  H.  8.  as  the  Principals  of  fuch  Piracies 
and  Robberies  may  be,  and  no  otherwife ;  and  being  thereupon  attainted  fiall 
fuffer  fuch  pains  of  Death,  Lcfs  of  Lands,  Goods  and  Chattels,  and  in  like 
Manner  as  the  Principals  of  fuch  Piracies,  Robberies  and  Felonies,  ought 
to  fuffer  according  to  the  faid  Statute  cfH.  8.  which  is  declared  to  be  in  full 
0^  Force  ;  any  Tljing  in  this  la  ft  Acl  to  the  contrary  notwithflatiding.      [45] 

Se£i.    16.     And  by  4  Geo.    i.  c.  1 1.  Par.  7.    All  Perfons  who  pall  comtnit 
any  Offence  for  which  they  ought  to  be  adjudged  Pirates,  Felons  or  Robbers,   by 
II  ^  12  Guli.  3.  may  be  tried  and  judged  for  every  Juch  Offence^  according 
t^  to  the  Form  o/"  28  H.  8.  andfhall  be  excluded  fr on  their  Clergy.     [46] 


A 


CHAP.     XXXVIII. 

Of  Burglary. 

N  D   now  we  are  come  to  Offences  againft  the  Habitation  of  a  Man,  H.  p.  c.  79. 
which  are  of  two  Kinds  :  22  Aff.  95. 

Bro.  Cor.  93. 

I.  Burglary.  jinft.  63. 

2-  Arfon.  %l^^%l 

SeSl.   I.     Burglary  is  a  Felony  at  the  Common  Law,  in  breaking  and  en-  f  h^'h^  p  c, 
tering  the  Manfion-Houfe  of  another,  or  (as  fome  fay,)  the  Walls  or  Gates  <=,^^^ 
of  a  walled  Town  in   the  Night,  to  the  Intent  to  commit  fome  Felony  ^  ^'  ^  ^"  ^' 
within  the  fame,  whether  the  felonious  Intent  be  executed  or  not.  ^  °' 

For  the  better  Underftanding  whereof,  I  fhall   conilder  the  following 
Particulars : 

1.  What  fhall  be  accounted  Night-time  for  this  Purpofe. 

2.  Whether  there  muft  be  both  an  aftual  Entiy  and  Breaking. 

3.  What  Breaking  is  fufficient. 

4.  What  Entry. 

5.  In  what  Place  this  Offence  may  be  committed, 

6.  What  Degree  of  Guilt  is  required  in  the  principal  Intention.  'D-iiccapj^. 

s  PC  30  ». 
Crom.  33,  a. 

Seel.   2.     =As  to  the  firft  Point,  viz.  What  fhall  be  accounted  Ni^ht- H.  P.  C.  79, 
Time  for  this  Purpofe  ■,^  there  are  fome  Opinions,  Tliat  Burglary  may  be  |  '^"f '  ^^" 
committed  at  any  Time  after  Sun-fet,  and  before  Sun-rifmg  ;  but  it  feems  Cxom^l'z.  a. 
the  much  better  Opinion,  That  the  Word  NoSlanter,  which  is  precifelv  7  C"-  ^■ 

DA  ^      ^    -^  I  H.  H.  P.  C. 

nectffary  jjo,  ^j,. 
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neceflary  in  every  Lididment  for  this  Offence,  cannot  be  iat^sfied  in  a 
legal  Senfc,  if  it  appear  upon  the  Evidence,  that  there  was  fo  much 
Day-light  at  the  Time,  that  a  Man's  Countenance  might  be  difcerned 
thereby.     [47]  %^ 

Oonr^z'a'  ^^^^■''  3-  As  to  the  fecond  Point,  vix.  Whether  there  muft  be  both 
an  Entry  and  Breaking ;  notwithstanding  fome  loofe  Opinions  to  die  con- 
Dyer  99.  a.  trary,  there  feems  to  be  no  good  Cauie  to  doubt  but  that  both  are  re- 
^'fif  6^°  ^  quired  to  compleat  this  Offence,  for  the  Words,  Jregit  and  mtravit^  being 
H.p.C  80.  both  of  them  precifely  neceffary  in  the  Indidment,  both  muft  be  fatisfied*": 
I  H.  H.  P.  c.  And  a  fortiori  therefore  there  can  be  no  Burglary,  w  here  there  is  neither 
Con' Dai't'^^  °^^^^"^  '  as  if  on  a  bare  Aflault  upon  a  Houfe  the  Owner  fling  out  his. 
cap.  99.         Money. 

Crom.  3i.b.  ^^^_  ^_  ^s  to  the  third  Point,  liz.  What  Breaking  is  fufficient ;  it 
3  Inft.  64.  feems  agreed.  That  fuch  a  Breaking  as  is  implied  by  Law  in  every  unlaw- 
^h'h  P^  C  ^"^  Entry  on  the  PoflclTion  of  another,  whether  it  he  open  or  be  inclofed, 
551J552."  and  will  maintain  a  common  IndiidlmenL,  or  Aftion  of  Trefpafs  ^lare 
claiifum  f regit,  will  not  fitisfy  the  Words  Felonice  &  Burglariter  fregity 
exxept  in  fome  fpecial  Calcs,  in  which  it  is  accompanied  M'ith  fuch  Circum- 
H  P.  C.  80,  ftances  as  make  it  as  heinous  as  an  adtual  Breaking  :  And  from  hence  it 
^^'  follows,  That  jf  one  enter  into  a  Houfe  by  a  Door  which  he  finds  open. 

Con.  Dal.  99.  or  through  a  Hole  which  was  made  there  before,  and  fteal  Goods,  &c. 
or  draw  any  Thing  out  of  a  Houfe  through  a  Door  or  Window  which 
Crom.  34.  a.  were  Open  before,  or  enter  into  a  Houfe  by  the  Doors  open  in  the  Day- 
Dair«P^g9.  t^^^^>  ^"^  ^^^  '^^'^^  ^^"^  Night,  and  then  rob  and  go  away,  without  break- 
1  And.  ti5.  ing  any  Part  of  the  Houfe,  he  is  not  guilty  of  Burglary,  But  it  is  certain, 
H.P.C.  go.  'pj^.^j.  i^g  -would  have  been  guilty  thereof  if  he  had  opened  the  Window,  or 
Salu  47^'  ^^  unlocked  the  Door,  or  broke  a  Hole  in  the  Wall,  and  then  had  entered, 
&c.  or  if  having  entered  by  a  Door  which  he  found  open,  or  having  lain 
Dalt.  cap^99.  in  the  Houfe  by  the  Owner's  Confcnt,  he  had  but  unlatched  a  Chamber 
H^p"c.  8ii  Door  3  or  if  he  had  come  down  by  the  Chimney  :  (in  which  Cafe  though 
82.  '   it  might  be  faid,  That  the  Houfe  was  open  there,  and  fo  not  adually  bro- 

Hutt.  20.       ^^^  _  ygj.  J  J  ^^jjg  ,.,g  YCMch  inclofed  as  the  Nature  of  the  Thing  would  bear.) 
And  according  to  fome  Opinions,  he  would  have  been  in  like  Manner  guil- 
ty, if  upon  an  Aflliult  made  by   him  upon  the  Houfe,  with  an  Intent  to 
rob  it,  the  Owner  had  opened  the  Door  in  order  to  drive  hiiij  off,  and 
thereupon  he  had  entered:   (in  which  Cafe,  as  fome  fay,  the  opening  of  the 
Crom.  32  a.   Door  by  the  Owner,  being  occafioned   by  the  felonious  Attempt  of  the 
Con.  1  And.    other,  is  as  much  imputable  to  him  as  if  it  had  been  actually  done  by  his 
"5-  own  Hands.)      [48]  ^  '^ 

Se6I.   5.     And  it  has   alfo   been  refolved,    That  where  divers  Perfons 
Kelynge4z.    ^ame  to  a  Houfe  with  an  Intent  to  rob  it,  and  knocked  at  the  Door,  pre- 
tending to  have  Bufinefs  with  the  Ovv^ner,  and  being  by  that  Means  let  in, 
rifled  the  Houfe,  they  were  guilty  of  Burglary  :  Alfo  it  hath  been  adjudged, 
Kclynge63.    That  thofe  were  no  lefs  guilty,  who,  having  a  Defign  to  rob  a  Houfe, 
took  Lodgings  in  it,  and  then  fell  on  the  Landlord  and  robbed  him  ;  for 
the  Law  will  not  endure  to  have  its  Juftice  defrauded   by   fuch  Evafions. 
Crom.  32  b.   And  for  the  like  Reafon,  a  fortiori,    it   has    been    refolved,  That  where 
Dait.  cap.  99.  Perfons,  intending  to  rob   a   Houfe,  raifed  a  Hue  and  Cry,  and  prevailed 
"h''h^?*C.  with  a  Conftable  to  make  a   Search   in   the  Houfe,  and  having  got  in  by 
552^  that  Means,  with  the  Owner's  Confent,  bound  the  Conftable,  and  robbed 

the  Inhabitants,  they  were  guilty  of  Burglaiyj  for  there  cannot  be  a  greater 
Affront  to  pubiick  Juftice,  than  to  make  Uie  of  legal  Procefs  as  a  Scale  lor 
fuch  villainous  Pm-pofes  ^  and  therefore  the  whole  Ad  is  efteemed  torsions 
ab  initio. 

Se^.  6. 


Chap.  38.  Of  Burglary.  KCJ 

ScB.  6.  It  is  recited  by  1 2  Annce,  7.  That  there  had  bcm  p,hic  Dcubf, 
Whether  the  cntriiig  into  a  ManfioN-Hoi/Je,  without  breaking  the  fame,  nsith 
an  Intent  to  commit  fame  Felony,  and  breakitig  the  faid  Honfe  ijit^c  Night- 
time to  get  cut,  were  Burglary  :  And  thereupon  it  is  declared  and  enadled, 
That  if  any  Perfon  Jhall  mtcr  into  the  Manfion  or  D-welling-Hcufe  of  another 
by  Day  or  by  Night,  without  breaking  the  fame,  with  an  Intent  to  commit  Fi- 
lony,  or  being  infich  a  Houfe,  fmll  commit  any  Felony,  and  fall  in  the  Night- 
time break  the  find  Houfe  to  get  out  of  the  fame,  fuch  Perfon  is,  and  fall  be 
taken  to  be,  guilty  of  Burglary,  and  oiifted  of  the  Bauft  of  Clergy,  in  the 
fame  Manner  as  if  fuch  Perfon  had  broken  and  etitered  the  faid  Houfe  in  the 
Night-time,  with  an  Intent  to  commit  Felony  there. 

SeSf.  7.  As  to  the  fourth  Point,  viz.  What  Entry  is  fufficient  to  this  Dak  cap  99. 
Purpofe;  it  feems  agreed,  That  any  the  leaft  Entry,  either  with  the  whole,  ^^/-f-  ^.'* 
or  but  with  Part  of  the  Body,  or  with  any  Inftrument,  or  Weapon,  will  \  h"h.'p''c. 
fatisfy  the  Word  Intravit  in  an  Indictment  of  Burglary  ;  as  if  one  do  but  ?n.  ;5  5- 
put  his  Foot  over  a  Threfhold,  or  his  Hand,  or  a  Hook,  orPiftol,  within '"'°"'' 5'' 3^' 
a  Window,  or  turn  the  Key  of  a  Door  which  is  locked  on  the  Infide,  or  Crom  32.3. 
fr^  difcharge  a  loaded  Gun  into  a  Houfe,  &c.     [49]  ^°^-  '  t^^'^- 

SeSl.  8.     Nay,  it  is  certain.  That  in  fome  Cafes  one  may  be  guilty  of  "^' 
Burglary,  who  never  made  any  aftual  Entry  at  all ;  as  where  divers  come  '  ^  ^"  ^-  ^' 
to  commit  a  Burglary  together,  and  fome  ftand  to  watch  in  adjacent  Places,  Crom"2!  a. 
and  the  others  enter,  and  rob,  &c.  for  in  all  fuch  Cafes,  the  Ail  of  one  is  H.P.C.8o,8i, 
in  Judgment  of  Law  the  Adl  of  all. 

Se£l,  9.     And  upon  the  like  Ground,  it  feems  difficult  to  find  a  Reafon, 
why  a  Servant,  who,  confederating  with  a  Rogue,  lets  him   in  to  rob  a  g°"'  ^    ' 
Houfe,  &c.  fliould  not  be  guilty  of  Burglary  as  much  as  he ;  for  it  is  Dalt.  cap.  99. 
clear,  That  if  the  Servant  were  out  of  the  Houfe,  the  Entry  of  the  other 
would  be  adjudged  to  be  his  alfo  ;  and  what  Difference  is  there,  when  he 
^  is  in  the  Houfe  ?     [50] 

SeB.   10.     As  to  tlie  fifth  Point,  viz.  In  what  Place  this  Offence  may  be  '  ^'  ^' '''  ^' 
coinmitted,  it  feems  to  be  the  current  Opinion  at  this  Day,  That  it  can  be  4  Co.  40.  a. 
only  in  a  Dwelling-Houfe,  and  that  the  Indidlment  for  it  muft  necefTarily  ]}^p'q^'o^' 
alledge  the  Fadl  in  Domo  manfonali.     And  Sir  Edward  Coke  feems  to  fay,  gg. 
That  the  Breaking  a  Church,    &c.    is    therefore   Burglary,    becaufe   the  3 1"^-  64- 
-  Church  is  the  Manfion-Houfe  of  God:  But  I  can  find  nothing;  in  the^fv^  ^^\ 

A         1  1    •       -NT-  r  >  1   ^  _tiraia.   144.0. 

more  ancient  Authors  to  countenance  this  JNicetyj  for  the  general  Tenor  of  B.o.Coro.  93. 
the  old  Books  feems  to  be.  That  Burglary  may  be  commited  in  breaking  ^^Affsg.g;. 
Houfes,  or  Churches,  or  the  Walls,  or  Gates  of  a  Town.     And  Staunforde  f/ Afr^Jg^^' 
and  Anderfon  mentioned  Precedents  of  Indiftments  of  Burglary  in  Domo,  i  And.  302. 
without  fd-iWng  Manfonali :  However  the  conflant  Courfe   of  lue  Prece- p- ''•'-'■  3 °- 
dents  and  Opinions  makes  it  certainly  a  very  dangerous,  if  not  an  Incurable,  1  h.H.V.  C. 
Fault,  to  omit  the  Word  Manfonalis  in  an  Indi<flment  of  Burglary   in  a  549  '■'c'n 
Houfe ;  and  therefore   without  Queflion,  it  ought  always  to   be   infcrted  QT^^^verb 
where  the  Truth  of  the  Cafe  will  bear  it.     But  fare  it  cannot  be  neceffary  or  Burgiaria. 
proper  to  have  any  fuch  Word  in  an  Indictment  of  Burglary  in  a  Church,  Dait  cap.  99. 
which,  by  all  the  Books  above  cited,  feems  to  be  taken  as  a  diitinA  Bur-  '  'g^  •**■*'•  ^■• 
glary  from  that  in  a  Houfe.  cvom.  33.  b. 

Seel.  II.  '  However  it  is  agreed  by  all,  That  a  Houfe  wherein  a  Man  If  p  p^g°'" 
dwells  but  for  Part  of  the  Year,  or  a  Houfe  which  one  has  hired  to  live  ;,ioor  660.^" 
in,  and  brought  Part  of  his  Goods' into,  but  has  not  yet  lodged  in  j  or  a  Pi  9°3- 


i-o.  40.  a. 
Cro.  Car. 47 4. 


Chamber  in  one  of  the  Inns  of  Court  wherein  a  Perfon  ufually  lodges,  or  _ 
a  Houfe  which  a  Man's  Wife  hires  without  his  Privity,  and  lives  in  by  her-  1  jonT  397. 
felf  without  him,  may  be  called  his  Dv^elling-Houfe  ;  and  will  fuffi-.iently  H.  p.  c.  82. 
flitiofy  the  Words  Domiis-manfonalis  in  the  Indidtm.ent,  whether  any  Perfon  pooh"^4^!'^'a, 
were  actually  therein,  or  not,  at  the  Time  of  the  Offence.  3ir.it.  64. 

2  .^r7.  12. '^'"-'^Si' 
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.Sifif?.    12.     Alfo  all  Out-Buildvnns,  as  Bums,  Stables,  D<ury-Houfes,  <^c. 
,8o' adjoining  to  a  lloiife,  are  looked  upon  as  Part  thereof,  and  conlequently 
Burglary  may  be  committed  in  them  ;  but  if  they  be  removed  at  any  Diftanc* 
from  the  Houfe,  it  feems  that  it  has  not  been  uiual  of  late  to  proceed  againft 
Offences  llierein  as  Burglaries. 

ScR.   13.     If  feveral   Perfons  dwell  in  one  Houfe,  as  Servants,  Guefls, 
or  Tenants  at  Will,  or  otherwife  having  no   fix'd  and  certain   Mereft  m 
any  Part  thereof,  and  a  Burglary  be  committed   in    any  of  their  Apart- 
ments;  it  feems  clear,  that  the   Indi>5lment  Iball  lay  the  Offence  in  the 
Manfion-Houfe  of  the  Proprietor,  &c.   But  if  one   hire  a  diflind:  Apart- 
I  U  H.  P.  C.  j^gj^j  ij^  ^  Houfe  for  his  Lodging  for  a  certain  Time,  and  a  Burglary  be 
"on!  Kelynge  Committed  therein,  I  can  fee  no  good  Reafon  why  the  Indidlment  may  not 
8  J-  lay  the  Offence  i?i  Donw  manfwnali  of  fuch  Lodger,  for  it  feems  to  be  a- 

1>^  ''xT^     greed.  That  an  InditStment  for  a  Burglary  committed  in  a  Chamber  in  one 
Crom'  3;.  a.   of  the  Lins  of  Court,  may  lay  the  Offence  171  Domo  manfioimli  of  the  Owner 
Dal  cjp.  99.  Qf  fj^g  Chamber ;  and  why  may  not  fuch  an  Apartment,  with  as  much  Pro- 
priety be  called  the  Manfion-Houfe  of  him  that  takes  it,  during  the  Time 
P    J .     .  ,   that  he  has  a  certain  Interefl  in  it  ?  For  fo  long  as  it  is  fevered,  by  the  Leafe, 
H°P.'c.'*^83.   it  feems  in  the  Eye  of  the  Law  to  be  as  diftindt  from  the  other  Parts  of 
the  Houfe,  as  if  the  Perfon  who  rents  it,  had  a  Freehold  or  Inheritance 
in.it.     And  as  to  the  Objection,  That  he  goes  into  the  Houfe  by  the  fame 
Door  with  the  other   Inhabitants,  and  therefore   is    but  an  Inmate,  and 
the  whole  ought  to  be  confidered  but  as  one  Houfe ;  I  anfwer,   That  he 
mufl  have  fome  Way  to  his  Apartment  as  incident  to  his  Interefl  in  it, 
and  that  fuch  Way  lying  through  a  Door  which  is  common  to  him  with 
others,  doth  not  make  the  Apartment  itfelf  in  any  Refpecft  lefs  his  own, 
than  a  Way  through   a  Door    belonging   to  himfelf  only  would   have 
done. 

ScSl.  1 4.  And  if  the  Law  be  fo  in  this  Cafe,  it  feems  to  me  very  rea- 
fonable  alio,  That  if  fuch  a  Lodger  take  alfo  a  Cellar  in  the  faid  Houfe,  a 
Burglary  committed  in  fuch  Cellar,  may  be  alledged  in  Domo  manjionali  of 
the  Lodger,  whether  the  Cellar  had  any  Communication  with  the  Houfe 
or  not ;  for  fince  it  feems  to  be  agreed.  That  a  Barn  or  Stable,  or  other 
Out-Building  near  to  a  Houfe,  fhall  be  looked  on  as  Part  thereof,  why 
fhould  not  fuch  a  Cellar  have  the  like  Eftimation  r  Sed  ^i^re,  for  Kelpige 
Kelynge  83-   ^^^^^  ^^  incline  to  a  different  Opinion. 

S,e£l.  15.  However  it  is  agreed  by  all.  That  if  one  hire  a  Part  of  a 
Houfe  to  lodge  in,  which  is  adlually  divided  from  the  refl,  and  have  a  Door 
of  its  own  to  the  Street,  a  Burglary  therein  may  be  alledged  in  Domo  man- 
jionali of  fuch  Perfon. 

S,e5l.  16.  But  if  he  had  taken  it  as  a  Shop  or  Work-houfe  for  his  Ufe 
H.  P.  C.  83.  i,-,  the  Day-time  only,  it  feems  that  a  Felony  therein  cannot  be  alledged  in 
I  H.  H.^P.  c.  ^  ]y[.ji^fion-FIoufe ;  not  of  him  that  lets  it,  becaufe  it  is  fevered  by  the 
^^^'^^         Leafe  from  that  Part  of  the  Houfe  which  belongs  to  him,  nor  of  him  to 

whom  it  is  let,  becaufe  he  takes  it  not  to  lodge  in.      \$i\  =^ 

H.  P.  C.  82.  ^g^_  i-j.  From  what  has  been  faid  it  clearly  appears.  That  no  Burglary 
^'■^^fl-  can  be  committed  by  .breaking  into  any  Ground  inclofed,  or  Booth,  or  Tent, 

2m.  cvo^gj.  ZSc.  for  there  feems  to  be  no  Colour  from  any  Authority  ancient  or  modern, 
s  P.c.30.  ^Q  xr\iVt  any  Offence  Burglary  that  is  not  done  either  againfl  fome  Houfe, 
Soln.7,".^^'  or  Church,  or  the  Walls,  or  Gates  of  fome  Town. 

Se5l.    iH.     As  to  tliC  fixth  Point,  "uiz.  What  Degree  of  Guilt  is  required 

in  the  principal  Intention  of  the  Offender,  it  feems  clear,   That  there  can 

Dy.99Pl.53.  i3e  no  Burglary  but  where  the  Indiftment  both  exprefly  alledges,  and  the 

'^in'i'l  "'       Verdid  alio  finds,  an  Intention  to  cumnnt  fbmej^elony  ;  for  if  it  appear 

*  "  ':  ^'  that 


Chap.  39.  Of  Ai'fon,  io^ 

that  the  Offender  meant  only  to  commit  a  Ti-efpafs,  as   to  beat  the  Party,  Kelynge  30. 
&c.  he  is  not  guilty  of  Burglary.     However  it  feems  much   the  better  [^;^'^-^3.S4- 
Opinion,  That  an  Intention  *  to  commit  a  Rape,  or  fuch  other  Crime  which  Con.  Dak.*  ' 
is  made  Felony  by  Statute,  and  was  aTrefpafs  only  at  Common  Law,  will"P-  99- 
make  a  Man  guilty  of  Burglary,  as  much  as  if  fuch  Offence  were  a  Felony  jnf^a  ch  ^^0' 
at    Common  Law,    becaule    where-ever    a  Statute    makes    any    Offence  Seft.  j. 
Felony,  it  incidentally   gives  it  all  the  Properties  of  a  Felony  at  Common  '^  ^•^-  ^'• 
Law.  •stra.48,.- 

exprefly  in 
Point. 


CHAP.     XXXIX. 

Of  Arfo?i. 

RSON   is  a  Felony  at  Common  Law,  in  malicioufly  and  voluntarily  i  h.  H.  P.  c. 
burning  the  Houfe  of  another  by  Night  or  by  Day.  566. 

Bro.  Coro. 

For  the  better  Explication  whereof  I  fhall  confider:  S.P.'c.'36. 

3  inft.  66. 


A 


Dal.< 


1 .  What  is  fuch  a  Houfe  in  which  Arfon  may  be  committed.  ^  j^ji *',  gg^ 

2.  Whether  this  Offence  may  be  committed  in  the  Offender's  own  1 1  Co.  29. 
Houfe. 

3.  How  much  of  the  Houfe  ought  to  be  burnt. 

4.  With  what  Degrees  of  Malice. 

Se£i.  I.     As  to  the  firfl  Point,  'oiz.  W^hat  is  fuch  a  Houfe  in  which  Ar-  3  Inft.  G7. 
foh  may  be  committed  j  it  feems  agreed,  That  not  only  a  Manfion-Houfe,  "*■  *-"  -° 


Dal. 


lOJ. 


and   the  principal  Parts  thereof,  but   alfo  any  other  Houfe,  and  the  Out-  , ,  h.  7.  i 
buildings,  as  Barns,  and  Stables,  adjoining  thereto ;    and  alfo  Barns  full  of  Bro  Coro. 
Corn,  whether  they  be  adjoining  to  any  Houfe  or  not,  are   fo  far  fecured  "p 
by  Law,  that  the  malicious  Burning  of  them  is  Arfon  ;  and  it  is  faid.  That  h  p.  0.^86. 
in  an  Indidment  they  are  well  expreffed  by  the  Word  Domus,  without  ■  H.  H.  P.  c. 
adding  Manfwnalis.  5*^7.  no. 

Seel.  2.     But  it  feems  that  at  this  Day  the   Burning  of  the  Frame  of  a  ,  h.  H.  P.O. 
Houfe,  or  of  a  Stack  of  Corn,  ^c.  is  not  accounted  Arlbn,  becaufe   it  can- 568. 
not  come  under  the  Word  Dotmis,  which  feems  at   prefent  to  be  thought  ^,  \  9'  ^^' 
neceffiry  in   every  Indictment  of  Arfon  ;  yet  it  is  faid,  That  anciently   the  ''" 

Burning  of  a  Stack  of  Corn  was  accounted  Arfori.     And  at  this  Day  by  43  B,it"'^fo^^,'6 
El.  13.  it  is  Felony 'without  the  Be7iejit  of  Clergy,  tvilfidly  and  of  Malice  /oS.  P.  C.36. 
burn  or  caufe  to  be  burned,  or  aid,  procure,  or  confent   to  the  burning  of  any  ^alt.cap.105. 
Barn,  Stack  of  Corn,  or  Grain,  in   the  counties  &/"  Northumberland,  Cum- 
berland, Weftmoreland  ^W Durham.  And  by  22  and  23  Ca.  2.  7.  it  is  Fe- 
lony, in  the  Night-time,  malicioufy,  unlawfully,  and  willingly  to  burn  or  caufe 
to  be  burned  any  Stacks  or  Ricks   of  Corn,  Hay,  or  Grain,  Barns,  or  other 
Houfes  or  Buildings,  or  Kilns,  in  any   Place  whatfoever  :  But   the  Offender 
may  avoid  Judgment   of  Death,  by  chufng  T'ratfportation     and  ?nay  be  pro- 
ceeded againjl   by   any  three  Jujlices  cf  Peace,  according  to  the  Method  pre-- 
fcribed  by  the  Statute^  which  is  fet  forth  more  at  large  in  Chap.  46. 

Seel.  3.     As  to  the  fecond  Point,  viz.   Whether  Arfon   may  be    com- 
mitted in  the  Offender's  own  Houfe,  it  feems  clearly  agreed.  That  one  i  jon.  351. 
feifed   in  Fee,  or  but  poffeffed  for  Years,  of  a  Houfe  flanding  by  itfelf  at  Cro,  Ca.  377. 

E  e  a  Di- 


io6  Of  Felonies  by  Statute.  Book  L 

a  Diflancc  from   all   others,   cannot  commit  Felony  In  l)urning  the  fame: 
Alfo  it  fccms  the  much- ftronger  Opinion,  That  a  Man  fo  feifed  or  poffefTed 
of  a  Houfe   in  a  Town,  who  burns  his  own  with   an  Intent  to  burn  his 
r6S  <:6q      "Neighbour's,  but  in  the  Event  burns  his  own  only,  is  not  guilty  of  Arfon  j 
3  in'il.  6;.      for  by  the  general  Tenor  of  the  Books  fpeaking  of  this  Offence,  it   feems 
Dah.cap.ios.to  be   fuppofed  to  be  done  in  the  Houfe  of  another,  and  not  of  the  Of- 
fender:  Neither  fhall  any  Adl,  which  is  only  a  Crime   in  Refped:  of  the 
Injury  which  it  does,  or  may  do,  to  another,  be  made  a 'Felony  by  Reafon 
■Cro  Ca  3-8.^^'^'^  Intention  thereby  to  commit  a  Felony,  if  fuch  Intention  be   not  ex- 
I  infl.  351.    ecuted  :  However  this  is  certainly  an  Offence  highly  punifliable,   in  Regard 
H.P.  C.85.  of  the  Malice  thereof,  and  the   great  Danger  to  the  Publick  which  attends 
it,  and  the  Offender  may  be  feverely  fined  and  imprifoned  during  the  King's 
Pleafure,  and  {^"i  on  the  Pillory,  and  bound   to  his  good  Behaviour  during 
Life. 

Se5l.  4.     As  to  the  third  Point,  viz.  How  much  of  fuch  Houfe  ought 

to  be  burnt,  it  feems   to  be  clearly  agreed,  That  neither  a  bare  Intention 

to  burn  a  Houfe,  nor   even  an  adiual  Attempt  to  do  it   by  putting  Fire 

to  Part  of  a  Houfe,  will    amount  to  Felony,  if  no  Part  of  it   be  burnt ; 

I  H.  H.  P.  C.  for  the  Indidtment  muft   have  the  Words  Incendit  ZS  combujfit :  But  it  is 

H°P.  c  8i;   certain.  That  if  any  Part  of  the  Houfe  be  burnt,  the  Offender  is    guilty 

Dalt.cap.105.of  Felony,  notwithflanding  the  Fire  afterwards  be  put  out,  or  go  out  of 

Slnft.66.      "felf. 

Se^.  5.  As  to  the  fourth  Point,  viz.  With  what  Degrees  of  Malice 
fuch  Houfe  ought  to  be  burnt ;  it  feems  clear.  That  if  the  Fire  happened 
through  Negligence  or  Mifchance,  it  cannot  make  him,  who  is  the  unfor- 
tunate Caufe  of  it,  guilty  of  Arfon  ;  for  the  Indidtment  muff  alledge  the 
Offence  to  have  been  done  P^olimtdrie  ex  Malitid  fiid  pracogitatd  &  fe- 
1 H.  H.  P.  c.  lonice.  Yet  if  one  malicioufly  intending  only  to  burn  the  Houfe  of  A^ 
5^9-  happen  thereby  to  burn  the  Houfe  of  B.  it   is  certain  that  he  may  be  in- 

H.  P.'c  85.  dieted  as  having  malicioufly  burned  the  Houfe  of  5.  for  where  a  felonious 
Plow.  Com.  Defign  againfi:  one  Man  miffes  its  Aim,  and  takes  Effeft  upon  another,  it 
'^''S'  fhall  have  the  like  Conftrudion  as  if  it  had  been  levelled  againft  him  who 

fuffers  by  it. 


C  H  A  P.     XL. 

Of  Felonies  by  Statute. 

OFFENCES  more  immediately  againfi  the  Subjedt,  made  capital  by 
Statute,  and  not  reduced  to   any  of  the   foregoing  Heads,  are  fuch 
as  are  committed ; 

1.  Againft  Women. 

2.  Againfl:  the  Rights  of  Marriage. 

3.  Againft  the  Members  of  a  Man's  Body. 

4.  Againft  Records. 

5.  Againft  Cattle. 

6.  By  Purveyors. 

7.  By  Soldiers  and  Manners. 

8.  By  Hunters, 

9.  By 


Chap.  40.  Of  Felonies  by  Statute-,  \ol 

9.  By  Forgers  of  falfe  Deeds. 
1  o.  By  Gaolers. 

1 1 .  By  Tranfportcrs  of  Sheep  or  Wool . 

12.  By  Servants. 

13.  By  Egyptians. 

14.  By  Cutters  of  Pow-dikc. 

1 5.  By  Trefpaffers  on  the  Borders,  and  Rioters. 
1 6.'  By  Bankrupts. 

17.  By  Counterfeiters  of  Bank-Notes,  Exchequer  Bills,  Stamps,  South*- 
Sea  Bonds,  Lottery  Orders,  &c. 

In  treating  hereof  I  fhall  firft  confider  fuch  Points  as  relate  to  them  all 
In  general,  and  then  defcend  to  each  Crime  in  particular,  in  the  Order 
before  fet  down.  '' 

As  to  what  relates  to  thern  all  in  general,  I  will  fliew, 

1.  Where  an  Offence  fhall  be  fiid  to  be  made  Felony  by  Statute. 

2.  What  is  incidentally  implied  in  every  fuch  Statute. 

■Sc5i.  I.     As  to  the  firft  Point  it  feems  clear.  That  not  only  thofe  Crimes  i  H.  H.P.C. 
which  are  made  Felonies  in   exprefs  Words,  but  alfo  all  thofe  which  are  627,641,70;. 
decreed  to  have  or  undergo  Judgment  of  Life  and  Member  by  any  Statute  .04. 
become  Felonies    thereby,  whether  the  Word   P'elony  were  omitted    orsin'l-gi- 
mentioned.  Co^'iitt^'^' 

SeB.  2.     But  an  Offence  fliall  never  be  made  Felony  by  the  Conftruction  Hob.  293. 
of  any  doubtful  and   ambiguous   Words  of  a  Statute,  and  therefore,    if  it  Co.  Lu.  391. 
be  only   prohibited   under  Pain  of  forfeiting  all  that  a  Man  has,  or  of  tor-  Hob.  270, 
feiting  Body  and  Goods,  or  of  being  at  the  King's  Will   for  Body,  L-.md,  ^^x^^^  ,,6 
and  Goods,  it  lliall  amount  to  no  more  than  a  high  Mifdemeanor,  punifli- 
able  by  Imprifonment,  ^c. 

Si'B.  3.     Alfo  where  a  Statute  makes  a  fecond  Offence  Felony,  or  fubjed:  ,'^"1^-^'  ^^ 
to  a  heavier  Punifhment*  than  the  firft  j  it  is   always    iniplied.  That  fiich  h.'^p.  c  8°/' 
fecond  Offence  ought  to  be  committed  after  a  Conviction  for  the  firft ;  from  z  Buhl.  349. 
whence  it  follows,  That  if  it  be  not  fo  laid  in  the  Indictment,  it  fhall  be  p/'  2^^' 
puniflied  but  as  the  firft  Offence ;  for  the  gentler  Method  fliall  firft  be  tried,  1  LeVn,  295. 
which  perhaps  may  prove  effedlual. 

Secf.  4^.     As  to  the   fecond  Point,    'oiz.  What   is  incidentally  implied  3  l"ft  47.  S9. 
in   every   Statute,  making  an  Offence  Felony ;  it  feems  clear,  That  every  ^  h  H  P  C 
fuch   Statute  does    by  neceffary  Confequence  fubjed:  the  Offender  to  the  704. 
like  Attainder  and  Forfeiture,  &c.  and   alfo   does   require  the   like  Con-  ^r^^pt.  42. 
ftru(5tion,  as  to  thofe  who   fliall  be  accounted  Acceffaries  before  or  after,  h  P.^C. --ic, 
and  to  all  other  Intents  and  Purpofes,  as  is  incident  to  a  Felony  at  Common  Daiif.  n,  22. 

Law.  Sea,^'''.'^" 

SeSf.  5.     Yet  where  fuch  a  Statute  faves  the  Corruption  of  Blood,  it  im-  Sai.  54\',543. 

pliedly  faves  the  Defcent  of  the  Land  of  the  Offender  to   his  Heir :  Alfo  3  init.  4-. 

where  it  fives  the  Land  to  the  Heir,  it  prevents  the  Corruption  of  Blood  fo  H.  P.  c.  8. 

far;  And  it  is  laid.  That  in  both  Cafes  it  faves  the  Wife's  Dower,  becaufe 

"where-ever  an  Heir  takes  as  Heir,  he  fliall  not  avoid  a  Title  of  Dower  in  Re-  3  ^^^-  47- 

fpedt  of  the   fame   Inheritance.     But    notwithftanding  fuch  a  Saving  the  '^'  ^^^'  ^' 

Land  fliall  be  forfeited  for  the  Life  of  the  Offender. 

SeSf.  6.     If  one  commit  an  Offence  which  is  made  Felony  by  Statute,  Bro.  Coro, 

and  then  the  Statute  be  repealed,  he  cannot  be  punifhed  as  a  Felon  in  Re-  ^°i- 

fpedl  of  that  Statute. 

I  CHAP. 
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CHAP.     XLI. 

Of  Rape. 

OFFENCES  againft  Women  made  Felonies  by  Statute  are  of  two 
Kinds. 

I.  Rape. 
P  V  Se^o  2-  Foi'cible  Marriage. 

636. 

In  treating  of  Rape,  I  fhall  confider, 

1.  What  fhall  be  called  a  Rape. 

2.  How  it  is  punifhed. 

j^.^  ^  SeEf.  I .  As  to  the  firft  Point,  It  feems  that  Rape  is  an  Offence  in  ha- 
3  inft  60.  ving  unlawful  and  carnal  Knowledge  of  a  Woman,  by  Force  and  againft 
2  Inft.  1 80.  her  Will :  But  it  is  faid,  That  no  Affault  upon  a  Woman  in  order  to  ra- 
'inft  ^^60  ^'^^^  ^^'''  howfoever  fliamelefs  and  outrageous  it  may  be,  if  it  proceed  not 
SeeiH.H.  P.  to  fome  Degree  of  Penetration,  and  alfo  of  Emiffion,  can  amount  to  a 
C.  628.  and    }^ape ;  however  it  is  faid,   That  EmilTion  is,  prima  facie,  an  Evidence  of 

Lo.-d  Audley's  ^    ^  J     ■  ■>  r  j  ^ 

Cafe  in  the     Penetration. 

State  Trials. 

H.  P.  C.  1 17.  Rulhworth's  Coll.  Part  2.  Vol.  i.  94.    3  Inft.  59. 

Dalt.ca.  105.       Se^.  2.     Offences  of  this  Nature  are  not  any  way  mitigated,  by  fl:iew- 
Bro.  Parlia-     \^„  t^^t  the  Woman,  at  laft  yielded  to  the  Violence,  if  fuch  her  Confent 
TecI.  'i.  6.  a.  '^^^  forced  by  Fear  of  Death,  or  of  Durefs :  Nor  is  it  any  Excufe,  that 
fhe  confented  after  the  Fadl,    or  that  flie  was  a  common  Strumpet  j  for  ihe 
is  ftill  under  the  Protedion  of  the  Law,  and  may  not  be  forced.     But  it  was 
Rulhworth's    anciently  faid,  to  be  no  Rape  to  force  a  Man's  own  Concubine.     Alfo  it 
Coll.  Part  2.  hath  been  faid  by  fome  to  be  no  Rape  to  force  a  Woman  who  conceives  at 
B°aVi'°°"   the  Time;  for   it  is  faid.  That  if  flie  had  not  confented,  ihe  could  not 
have  conceived  :  But  this  Opinion  feems  very  queftionable,  not  only  becaufe 
Bradi.  iaS."^    the  previous  Violence  is  no  way  extenuated  by  fuch  a  fubfequent  Confent, 
Finch  Z04.     but  alfo  becaufe,  if  it  were  neceflary  to  fliew  that  the  Woman  did  not  con- 
Dal.  cap.  107.  ^g-yg^  the  Offender  could  not  be  tried  till  fuch  Time  as  it  might  appear 
whether  flie  did  or  not,  and  likewife  becaufe  the  Philofophy  of  this  No- 
tion may  very  well  be  doubted  of.     [52.] 
I  H.  H.  P.  C.      ^^^'  3  •    It  is  a  ftrong,  but  not  a  conclufive  Prefumption  againft  a  Woman, 
633.  That  ftie  made  no  Complaint  in  a  reafonable  Time  after  the  Fadt. 

Cof Tarfz        ^^^-  4-     ^^  ^^^^  ^  Queftion  before  J  8  El.  7.  Whether  a  Rape  could   be 
Vol.1.  100.    committed  on  a  Child  of  the  Age  of  fix  or  feven  Years;   but  by  that  Sta- 
Braa.  147.  a.  tute,  isohojoevcr  Jl:all  wilais;fiilly  and  carnally  knciv  and  abiife  a'ny  Wojnan- 
Crom*^^i  oa'a.  C,hild  Wider  the  Age  of  ten  Tears,  J}:all  fiiff'cr  as  a  Felon  ivithout  Clergy. 
-  Dy.  304.  SeB.  5.     Upon  an  Indidtment"  for  this  Offence,   it  is  no  way  material 

PI- 5'-  whether  fuch  Child  confented,  or  were   forced;    yet  it   muft  be  proved, 

Cro.Ca.  33Z.  That  the  Offender  entered  into  her  Body,  &c. 

B.  2.  Ch.  29.  SeB.  6.  All  who  are  prefent  and  adlually  aflift  a  Man  to  commit  a 
Sea.  7, 8g.  Rape,  may  be  indidled  as  principal  Offenders,  whether  they  be  Men  or 
^^^'•- -7.  Women.  ^  ^        ^  ^ 

SeB.  7^ 
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ScSi.  7.     Ai  to  the  fecond  Point,  viz.  How  Rape  is  punifhed,  it  is  faid,  '  l^-  H.P.  C? 
that  of  old  Time  it  was  Felony,  and  confequently  punifliable  with  Death,  g^/^ 
efpecially  if  the  Party  raviflied   were  a  Virgin,  unlefs  fuch  Virgin  would  148. 
accept  of  the  Offender  for  her  Huiband,   in  which  Cafe  flic   might  fa ve  his  ^- ''■  ^- ^ '  • ''• 
Life  by  marrjang  him.     But  afterwards  it  was  looked  upon  as  a  great  Mif-  "inft^iSi. 
demeanour  only,  but  not  Felony  ;  and  the  Offender  was  puniihed  witla  the  D^l:.  cap.  99. 
Lofs  of  his  Eyes  and  Teflicles :  And  by  the  Statute  oiWeJhn.  i.  13.  It  was  ^T'  ^'' 
reduced  to  a  Trefpafs,  fubjedling  the  Offender  to  two  Years  Imprifonment,  Co.  Li.  123. b. 
and  a  Fine  at  the  King's  "Will.     But  the  Smallnefs  of  the  Punifhment  pro-  f''^"  '■''•  '• 
ving  a  great  Encouragement  to  the  Offence,  it  was  made  Felony  again,  by  Tinlh^So. 
the  Statute  of  Wefiminjler  2.  34.  and  by  18  El.  7.  it  is  excluded  from  the  QuKreFitz. 
Benefit  of  Clergy.  Utlagary  49. 

^^  Bio.  Coro. 
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CHAP.     XLII. 

Of  Forcible    Marriage. 

Se^.   I.  "T^HE  marrying  a  Woman  of  Subflance  by  Force,  and  other 
i      Offences  of  the  like  Nature,  were  made  Felonies  by  3  iJ.  7.  2. 
which  Was  enafted  in  the  following  Words : 

Sv5}.  2.  Where  Women,  as  well  Maidens  as  Widows  and  Wives,  having 
Subjlances,  fotne  in  Goods  moveable,  and  fome  in  Lands  and  Tejiements,  and 
fome  being  Heirs  Apparent  unto  their  Ancejlors,  for  the  Lucre  of  fuch  Stib- 
fances,  be  oftentimes  taken  by  Mif-doers,  cofitrary  to  their  Will,  and  after 
married  to  fuch  Mif-doers,  or  to  other  by  their  Affent,  or  defiled,  to  the  great 
Difpleafure  of  God,  and  contrary  to  the  King's  Laws,  and  Difparagement  of 
the  faid  Women,  and  utter  Heavinefs  and  Dif comfort  of  their  Friends,  and  to 
the  evil  E?ifanple  of  all  other  :  It  is  therefore  ordained,  efiablified  and  enabl- 
ed by  our  Sovereign  Lord  the  King,  by  the  Advice  af  the  Lords  Spiritual  and 
T!emporal,  and  the  Commons  in  the  faid  Parliament  ajembled,  and  by  the  Autho- 
rity of  the  fame,  Ihat  what  Perfon  or  Perfonsfrom  henceforth,  that  taketh  any 
Woman  (Jo)  againft  her  Will  unlawfully,  that  is  to  fay.  Maid,  Widow,  or 
Wife,  that  fuch  Taking,  Procuring,  and  Abetting  to  the  fame,  a7id  alfo  re- 
ceiving wittingly  the  fame  Woman  fo  taken  againfi  her  Will,  and  knotting 
the  fame,  be  Felony  :  And  that  fuch  Mif-doers,  Takers,  and  Procurators  to  the 
fame,  and  Receitors,  knowing  the  faid  Offence  in  Form  aforefaid,  be  hetice- 
forth  reputed  and  adjudged  as  principal  Felons :  Provided  alway,  that  this 
A61  extend  not  to  any  Perfon  taking  any  Woman,  only  claiming  her  as  his 
Ward  or  BorJ-Woman. 

SeSf.  3.     And  by  39  £/.  9.  All  Per  fans  who  Jhall  be  Principals,  or  Pro- 
curers or  Accejaries  before  fuch  Offence  committed,  are  excluded  from  the  Be-  p^^'  ^^J^' 
nefit  of  the  Clergy.  661. 'an/' 

In  the  Conftrudtion  of  the  faid   Statute,  or  3  H.   7,   2,  the  following  ^'^^"'^'^"'^ 
Points  have  been  refolved.  Vol's^M^s. 

Se£l.  4.     I.  That  the  Indiftment  muft  exprefly  kt  forth,  both  that  the  Far.  101,102. 
Woman  taken  away  had  Land  or  Goods,  or  was  Heir  Apparent,  and  alfo  c^'ca ^'g 
that  flie  was  married  or  defiled,  becaufe  no  other  Cafe  is  within  the  Pream-  Dalif.  22. 
ble  of  the  Statute,  to  which  the  enadling  Claufe  clearly  refers;  for  it  does  •  ^nd.  nj. 
not  fay.  That  what  Perfon,  &c.  that  taketh  any  Woman  againfi  her  Will,  fj^P^c',",  8. 
but  what  Perfon  that  taketh  any  Woman  j/o  againfi  her  Will.  Sa'viisg. 

Ff  5?^.  c.'^  Co.  20, 

^   1 10. 
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ScSl.   5.     11.  That  the  Indldment  ought  alio  to  alledgc,  That  the  taking 

was  for  Lucre,  becaufe  the  Woids  of  the  Preamble  are  ib,  but  that  it  needs 
Ilcb.  182.  ^  not  fet  forth,  That  it  was  with  an  Intention  to  marry  or  defile  the  Party, 
489.    ^  "*  ^'becaufe  the  Words  of  the  Statute  neither  require  fuch   an   Intention,  ncr 

does  the  V/ant  thereof  any  Wi^y  leflcn  the  Irijury. 
Hob.  iSz.  ^^^.  6.     III.  That  it  is  no  manner  of  Excufe,  That  the  Woman  at  firft 

ro.    a.  4  5.  ^^^  taken  away  with  her  own  Confent,  becaufe  if  (lie  afterwards  refufe  to 

continue  with  the  Offender,  and  be  forced  againfl  her  Will,  fhe  may  from 

that  Time  as  properly  be  faid  to  be  taken  againft  her  Will,  as  if  Hie  had 

never  given  any  Confent  at  all ;  for  till  tlie  Force  was  put  upon  her,  fhe 

was  in  her  own  Power. 
Cro.  Ca.  493.      SeSl.  7.     IV.  That  it  is  not  material  whether  a  Woman  fo  taken  away, 
3  Keb.  «9j.   be  at  lafl  married,  or  defiled,  with  her  own  Confent  or  not,  if  fhe  were 
244^"''  ^'^^'  under  the  Force  at  the  Time,  becaufe  the  Offender  is  in  both  Cafes  equally 

within  the  Words  of  the  Statute,  and  fhall  not  be  conflrued  to  be  out  of  the 

Meaning  of  it,  for  having  prevailed  over  the  Weaknefs  of  a  Woman,  whom 

by  fo  bafe  Means  he  got  into  his  Power. 
3  ind.  61.  ^e5f.  8.     V.  That  thofe  who  after  the  Facl  receive  the  Offender,  but  not 

s**?  C^44     *'^^  Wom.an,  are  not  Principals  within  this  Statute,  becaufe  the  Words  are. 
Far.  132.       receiving  wittingly  the  fame  JFomanfo  taken,  &c.  but  it  feems  clearly.  That 

they  are  Acceffiries  after  the  Offence,  according  to  the  known  Rules  of  Com-^ 

mon  Law. 
Cro.  Ca.  482.      ^^,c7^  g^     Y\.     That  thofe  who  are  only  Privy  to  the  Marriage,  but  no 
"    ■    '"^way  Parties  to  the  Forcible  taking  away,  t)r  confenting  thereto,  are  not 

within  the  Statute. 
Cro.Ca.  488.      Se'^.   10.     VII.  That  where  a  Woman  is  taken  by  Force  in  the  County 
Hob,  183.     of  ^.  and  married  in  the  County  of  B.  the  Offender  may  be  indidted  and 
H.  P.  C.  119.  |-^^^^   guilty   in  the  County   of  B.   becaufe  the  continuing  of  the  Force 

there  amounts  to  a  Forcible  Taking  within  the  Statute. 


CHAP.     XLIII. 

Of  Offences   againfi  the  Rigljts    of  Marriage. 

BeB.  I.  /^^FFENCES  againfl  the  Rights  of  Marriage,  at  Common  Law, 
V-^  are  looked  upon  as  Spkitual  Offences,  and  punifliabic  only  bv 
the  Ecclefiaflical  Law,  but  one  of  them  is  made  Felony,  but  not  excluded 
from  the  Benefit  of  the  Clergy,  by  i  'Jac.  i.  11.  by  which  it  is  enaded, 
"That  if  any  Perfon  or  Perfons  within  his  Mnjejlfs  Do7ni?iio7is  of  England 
and  Wales,  being  married,  do  tnarry  any  Perfon  or  Perfons,  the  fcrfner 
Hufband  or  Wife  being  alive,  that  then  every  fiich  Off'enee  f:all  be  Felony, 
and  the  Perfon  and  Perfons  fo  offending,  fhall  fiffer  Death  as  in  Cafes  of 
Felony.  And  the  Party  and  Parties  fo  offending,  fl.mll  receive  fuch  and  the 
like  Pi-oceeding,  Trial,  and  Execution,  in  fuch  Coufity,  where  fuch  Perfon 
or  Perfons  fliall  he  apprehended,  as  if  the  Offetice  had  been  committed  iti 
fuch  County,  nvhere  fuch  Perfon  or  Perfons  f:all  be  taken  or  apprehended. 

SeSt.  2.  But  it  is  provided  by  the  faid  Statute,  That  nothing  therein  con- 
t allied,  floall  extetid  to  any  Pafon  or  Perfofis  whofe  Husband  or  Wife  f. 'all  be  con- 
tijtually  remaini7ig  beyond  the  Seas  by  the  Space  offeven  Tears  together,  or  whofe 

Hufband 


Cro.  EI.  94. 
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Husband  or  Wife  jhall  ahjcnt  him  or  hcrplf,  the  one  from  the  other,  by  the 
SMc:  of  ('vl/i  Tears  tcgcthcr  in  any  Parts  ivithin  his  Majcjlys  Dominions, 
the  one  of  them  not  knowing  the  other  to  be  living  within  that  T'ime. 

Se&.  3.  And  it  is  farther  provided,  That  the  faid  Statute  JJ:all  not  ex- 
tend  to  any  Per/on  or  Per  fins  who  Jhall  be  at  the  Time  cf  fuch  Marriage  di- 
vorced by  Sentence  in  the  Ecchfiajlical  Court,  or  to  any  Perfon  or  Perfiis 
where  the  former  Marriage  fall  be  by  Sentence  in  the  Eccle/iajlical  Cvurt  de- 
clared to  be  void  and  of  no  effeii  :  Nor  to  any  Perfon  or  Perfins,  for,  or  by 
Reijfin  of  any  former  Marriage  had  or  made  within  Age  ofConfefit. 

ScB.  4.  Alfo  it  is  farther  provided,  That  no  Attainder  for  this  Offence 
fall  make  or  work  any  Corruption  of  Blood,  Lofs  of  Dower,  or  Difnherifpn 
of  Heir  or  Heirs. 

In  the  Conftruftion  of  this  Statute  it  has  been  holden.  See  t  H.  H. 

SeSf.   5.     I.  That  not  only  thofe  who  are  divorced  €i  vinculo  Matrimonii,  ?•  ^-  692 '«» 
but  alfo  thofe  who  are  divorced  only  a  Men/a  &  Thoro  Caufa  Adultcrii  or  ^^^^  gg_ 
Savitice,  are  within  the  Exception  in  this  Statute,  notwithftanding  tliere  be  H  v.  c.  izz. 
not  the  Word  Divortiamus,  but  only  the  WoxdSeparamus,  in  the  Sentence;  ^^^^"^l  "\ 
becaufe  the  Statute,  being  penal,  Iball  be  conftrued  favourably,  and  fuch  Se- 462.   This 'is 
j^  parations  are  taken  for  Divorces  in  common  Underltanding.     [53]  madeaQuaere. 

Se^.  6.     II.  Where  either  of  the  Parties  were  within  the  Age  of  Con- 3  inft.  89. 
fent  at  the  Time  of  the  firft  Marriage,  that  not  only  fuch  Perfon  as  '^'^'^^  "j^^jSiJ^'' 
within  fuch  Age,   but  alfo  the  other  who  was  above  it,  is  within  the  Ex-  ^^^°  j,,  j^^ 
ception  of  the  Statute,  becaufe  the  Power  of  difagreeing  to  fuch  Marriage  is  141.  Pi.  14', 
equal  on  both  Sides.  '  ^,^'  [j'  '7' 

Se^.  7.    III.  That  if  the  firft  Marriage  were  beyond  Sea,  and  the  latter    °'   '    ^^' 
in  Etigland,  the  Party  may  be  indifted  for  it  here,  becaufe  it  is  the  latter  ,  h.  H.  P.  C. 
Marriage  that  makes  the  Offence  ;  but  if  the  firft  Marriage  were  in  England,  692- 
and  the  latter  beyond  Sea,  it  is  laid  that  the  Offender  cannot  be  indidled  ]^g;y;,g78o. 
here ;  fed  ^cere,  why  not  ?  for  the  Words  of  the  Statute   are,  That  the 
Parties  fo  of  ending  foall  receive  fuch  and  the  like  Proceeding,  Trial,  and  Ex- 
ecution, in  fuch  County  where  fuch  Perfon  or  Perfons  JJoall  be  apprehended,  as 
if  the  Offence  had  been  committed  in  fuch  County,  where  fuch  Perfon  or  Per- 
fons flxdl  be  taken  or  apprehended. 


I 


CHAP.     XLIV. 

Of  Offences  agaiiifl  the  Me?nhers  of  a  Mans  Body. 

N  treating  of  Offences  againft  the  Members  of  a  Man's  Body,  I  fhall 
confider, 

1 .  What  Offences  of  this  Nature  are  efteemed  Maims.  ■ 

2.  How  they  are  puniflied  by  the  Common  Law.  '  ^^^'48.'^"^°" 

3.  How  they  are  puniftied  by  Statute.  Uraa.  144.  b. 

MS- 

SeB.   I.     As  to  the  firft  Point,  it  feems  that  fuch  a  Hurt  of  any  P-^rt  co.  Lic.'i26^,' 
of  a  Man's  Body,  whereby  he  is  rendered  lefs  able  in  Fighting,  either  to  "zs. 
defendhimfelfor  annoy  his  Ad verfary,  is  properly  Maim.  •,     -.^  ||.fco;^'^' 

Seel.  2.     And  therefore  the  cutting  off,  or  difabling,  or  weakening  a  ,^2,  458.' 
Man'.s  Hand  or   Finger,    or  ftriking  out    his  Eye  or  Foretooth,  or  c^"  g^^fjf^  *' 5^" 
ftrating   him,    are  faid  to  be  Maims,    but   the   cutting  off  his  Ear,    orth^'abgy- 

2  Nofe,  cited, 
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Nofe,  G?c.  are  not  efteemed  Maims,  becaufe  they  do  not  weaken,  but  only 

disfigure  him. 

Eraa.  i44.b.       Sccf .  3.     As  to  the  fecond  Point,  viz.  How  fuch  Offences  are  to  be  pu- 

MD^Vo^  '■    niflied,  k  is  to  be  obferved,  that  all  Maim  is  Felony;  and  it  is  faid,  That 

s.  P. c.  37.  a.  anciently  Caflration  was  punilhed  with  Death,  and  other  Maims  with  the 

3111^.62,118.  Lofs  of  Member  for  Member ;  but  afterwards  no  Maim  was  puniflied  in 

■  '^^any  Cafe  with  the  Lofs  of  Life  or  Member,  but  only  with  Fine  and  Im- 

prifonment. 

See5H4.c.5.      Se.^r.  4.     As  to  the  third  Point,  viz.    How  fuch  Offences  are  punifhed 

by  Statute,  it  is  ena<Sed  by  22   and  23  Ca.  2.  cap,  i'.  That  if  any  Perfo7i 

Ji:all  021  Fwpcfe  and  of  Malice  fore-thought,  a?id  by  lying  in  "wait,  unlaioftilly 

ait  out,  or  d fable  the  T^ongiie,  put  out  an  E\e,  fit  the  Nofe,  cut  off  a  Nofe,  or 

Lip,  or  cut  off  or  difable  any  Limb,  or  Member  of  any  SubjeB  of  bis  Majefty, 

nvith  Intention  in  fo  doing  to  maim  or  di  figure,  in  any  the  Manners  before 

?ne}itioned,  fuch  his  Majeffs  SubjeB,  That  then  and  in  every  fuch  Cafe  the 

Pcrfon    or    Perfons  fo    offendiiig,    their    Counfellors,    Aiders    atid  Abettors, 

knowing  of,  and  privy  to  the  Offence,  as  af ore/aid,  fall  be  and  are  by  the 

faid  Statute  declared  to  be  Felons,  and  ff  all  fffer  Death  as  in  Cafes  of  Felony 

without  Benefit  of  Clergy. 

Se5l.  5.     But   it   is   provided  by  the  faid  Statute,    That  no  Attainder   of 

fuch  Felony  fall  extend  to  corrupt  the  Blood,  or  forfeit  the  Dower  of  the  Wife, 

or  the  Lands,  Goods  or  Chattels  of  the  Off'ender. 

Woodburn  SeSi.  6.     If  a  Man  attack  another  of  Malice  fore-thought,  in  order  to 

Cafe  at  the      i^iurder  him  with  a  Bill,  or  any  other  fuch  like  Inftrument,  which  cannot 

Suffolk  Af-     but  endanger  the  Maiming  him,  and  in  fuch  Attack  happen  not  to  kill,  but 

^zes.sGeai.Qj^ly  jq  maim  him,  he  may  be  indid:ed  on  this  Statute,  -together  with  all 

y^U^p.^ziz!  •^hofe  who  were  his  Abettors,  ^c.  and  it  fhall  be  left  to  the  Jury  on  the 

Evidence,  whether  there  were  a  Defign  to  murder  by  maiming,  and  confe- 

quently  a  malicious  Intent  to  maim  as  well  as  to  kill,  in  which  Cafe  the 

Offence  is  within  the  Statute,  tho'  the  primary  Intention  was  Murder. 


CHAP.     XLV. 

Of  Offences   agaiiifl  Records. 

Se£l.  I.  A  T  Common   Law  the   imbeziling,  defacing,    or  altering  any 
iH  u!?.c.  -t^  Record,  without  due  Authority,  was  an  Offence  highly  pu- 

646  to  648.    nifhable  by  Fine  and  Imprifonment,  &c.  and  in  many  Cafes  it  was  made 
Felony  by  the  following  Claufe  of  8  H  6.  12. 

ScB.  2.  It  is  ordered.  That  if  any  Record  or  Parcel  of  the  fame.  Writ, 
Return,  Panel,  Procefs,  or  Warrant  of  Attorney,  in  the  King's  Courts  of 
Chancery,  Exchequer,  the  one  Bench  or  the  other,  or  in  his  Treafury,  be 
iinllingly  ftoln,  taken  away,  withdrawn,  or  avoided,  by  any  Clerk,  or  by  other 
Perfon,  becaufe  whereof  any  fudgment  fhall  be  reverfed :  That  fuch  Stealer, 
Taker-away,  Withdrawer,  or  Avoider,  their  Procurators,  Counfellors,  and 
Abettors,  therecf  indiBed,  and  by  Procefs  thereupon  made,  thereof  duly  con-- 
vi6l  by  their  own  Confeffon,  or  by  Inquejt  to  be  taken  of  lawful  Men,  [where- 
of the  one  half  fall  be  of  the  Men  of  any  Court  of  the  fajne  Courts,  and  the 
other  half  of  other)  fall  be  judged  for  Felons,  and  fall  incur  the  Pain  of 
Felofiy :  And  that  the  Judges  of  the  faid  Courts,  of  the  one  Bench  or  of  the 
other,  have  Power  to  hear  and  deter??iine  Jiich  Defaults  before  them,  and 
thereof  to  make  due  Punifment,  as  afore  is  faid. 

3  ^^ 
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In  the  Conftiudlion  of  this  Claufe,  it  hath  been  holden  :  3  Inft  71. 

Scd7.  2-     I-  That   it  extends   only    to    the  Courts   which   afc  exprefly  ,h.  H.  P.  C. 
named  ;  and  to  the  Court  of  Chancery,  fo  far  only  as  it  proceeds  according 649  to6j2. 
to  the  Courfe  of  the  Common  Law. 

Se£^.  4.     II.  That  it  extends  not  to  fuch  Offence  by  the  judges  of  any  3 1"!^  ?*• 
Court^  for  whereas  it  begins  with  exprefly  naming  Clerks  which  are  inferior 
to  them,  it  ftiall  not  be  intended  to  include  them  under  the  general  Words 
following  ;  however  by  8  i?.  2.  4.   'Judges,  as  tn-cll  as  CUrks  are  to  pay  a 
Fine   to   the  King,  and  make  Satisfallio?i  to  the  Party  for  fa IJly   entring  ^^-  i  to. 
Pleas  or  rafing  Rolls,  or  chatiging  Verdicls,  to  the  Difierifn  oj  any  one  ;  And  ^/o'cor^f74. 
they  are  highly  punilhable  at  Common  Law  for  other  Offences  of  like  Na-Tref.  31. 
ture,  as  for  inferting  a  Bill  of  Indi<ftment  not   found  by  the  Jury  among  ^'°"-  ^'o- 
thofe  which  were  found,  and  fuch  like.     And  Juftice  Inghavixw  the  Reign  ^^   jndidt- 
of  Edivard  the  firft  was  fined  eight  hundred  Marks,  for  rafing  a  Fine  of"'ent  14, 50. 
thirteen  Shillings  and  four  Pence  fet  on  a  poor  Man,  and  making  it  fix  Shil-  3  ^"'*-  7^- 
lings  and  eight  Pence. 

Se5l.  5.     III.  Th.at  not  only  fuch  an  Alteration  whereby  a  Judgment  ia 
adlually  reverfed,  but  alfo  fuch  whereby  it  is  reverfible,  whether  it  were 
made  before  or  after  the  Judgment  was  given,  or  whether  it  be  or  be  not 
afterwards    amended  by  the  Court,  is  within  this  Adl ;  for  thofe  Words  2 Ro!.  Re.  81. 
in  the  Statute  ivhcrcby  any  fudgment  JJjall  be  rcjerfed,  are  taken   to  have 
the  fame  Purport,  as  if  it  were  faid,  whereby  any  Judgment  fliall  be  an- 
nulled, or  lofe  its  Force  or  Effcdt ;  for  it  is  plain.  That  the  Statute  can- 
not intend  that  the  Judgment  muft  be  adtually  reverfed  by  Writ  of  Error, 
becaufe  it  fpeaks   of  ftealing  or   carrying   away,  or  avoiding  of  Records, 
wliich   makes  it  impoffible  that  the  Judgment  flaould  be   reverfed  at  all, 
becaufe  no  Writ  of  Error  can  remove  a  Judgment  which  appears   not. 
And  it  has  been  holden,  That  if  ^.  B.  be  outlawed  by  the  Name  of  ^.  C.  ^  K.  3;  'o- 
and   afterwards  the  Record  be  rafed,  and  A.  B.  inferted,  the  Offence  is  'jnn  '^^     ' 
within  the  Statute,  becaufe  the  Record  againft  A.  C.  is   annulled,  and  then  Rep.  34  b. 
Judgment  prevented,  which  might  have  been  given  on  a  Writ  of  Error 
for  this  Defed. 

SeSl.  6.     IV.  If  the  Offence  were  committed  partly  in  one  County  and  2  R-  3-  'ob. 
partly  in  another,  but  not  fo  as  to  amount  to  a  complete  Offence  within  the  g '  p  q    g 
Statute  in  either.  That  the  Party  cannot  be  indidled  for  a  Felony,  becaufe  3  inft.  73. ' 
the  Counties  cannot  join  in  an  Indidtment,  and  that  which  is  done  in  one 
cannot  be  found  in  another,   but  that  he  may  be  indidled  for  a  Mifprilion 
in  either  County. 

Sejl.  7.     V.  That  the  Act,  by  making  thofe  who  are  Acceffary  before  the  ^J^''^^  "7 
Fadl  principal  Felons,  does  not  mean  any  way  to  favour  thofe  who  are  Ac- ^^'d. ' 
ceffiry  after,  but  to  leave  them  to  the  general  Conftrudtion  of  the  Law. 

Se.'7.  8.     VI.  That  by  the  laft  Claufe  of  the  Adl,  the  Juftices  of  cithers  ^'■■^^  73- 
Bench  have  a  concurrent  Authority,  and  that  they  which  lliall  firll:  enquire 
fliall   proceed ;  and  that  if  the  Offence  were  committed  in  the  County 
where  the  Benches  lit,   they  need  no  other  Commiffion  j  but  if  it  were 
done  in  another  County,  that  they  muft  have  a  fpecial  Commiffion:  And  3  Iml. -2. 
if  in  London,  tl:!aL  they  Hiall  have  a  Commiffion  in  which  the  Mayor  (h:\ll  *   -S-  "  »• 
be  omitted,  fur  the  Charters  of  the  City,  which  require  that  he   Ihall   be 
a  Principal  in  every  Commiffion,  extend  not  tofuchCauics  which  are  fpe- 
cially  limited  to  particular  Judges. 

Si'uJ.  9.     By  21  Jac.  l.  26.  //  is  made- Felw/y  icithoiit  the  Bt:n:ft  cf  Clergy, 

tut  7iot  fo  as  to  coj-rupt  the  Blood,  to  ack?icirlcdge  or  procure  to  be  ackncwhdged, 

any  Fine,  Rec:vcry,  Deed  enrolled.  Statute,  Peccgniza72ce,  Bail,  or  Judgawnt  in 

^^  the  Na7nc  of  my  other  Perfon  orPcrfoiis  not  pri-vy  or  confuting  to  the  fame.   [  1:4 .] 

G  g  Sec^:i:. 
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cJnTr^ln'tLe  ^'^^^  '  °'  ^"  ^^^  Conftrudion  hercof  it  has  been  liolden,  TJiat  ,if  a.  Man 
Report  of  the  pcrfonate  another  in  the  County  of  J.  in  putting  in  Bail  before  a  judge, 
ferae  Cafe,  and  the  Bail  be  filed  in  the  County  of  B.  the  Trial  Ihall  be  in  the  County 
^Ven.  301.  q£^_  ^j£q  jj  ^gg.^^5  the  bare  perfonating  of  Bail  before  a  Judge  is  no  Felonv. 
I  Ven.  302.  unlefs  the  Bail  be  filed.     [SS-]  "  '%;S' 

Se:?.  II.  Alfo  it  is  enadled  by  4  cf  5  Will.  &.  Mar.  4.  Thct  a?iy  Pcr- 
fon  or  Perfons  ii'ho  JImiU  before  any  Commijjiotier  authorized  to  take  Bail,  by 
Virtue  of  the  /aid  Statute,  in  Anions  depending  in  the  Courts  of  King's 
Bench,  Common  Fleas,  or  Exchequer,  reprefent,  or  perfonate  any  other  Fer- 
fon  or  Perfons,  ^whereby  the  Perfon  or  Perfons  fo  reprefented  and  perfonated, 
may  be  liable  to  the  Payment  of  any  Sum  or  Sums  of  Money,  or  Debt,  or  Da- 
mages to  be  recovered  in  the  fame  Suit  or  Acfion,  wherein  fuch  Perfon  or  Per- 
fons are  reprefented  and perfo7iated,  asif  they  had  really  acknowledged  and  entei-ed 
into  thefatne,  being  lawfully  convi5led  thereof  fiall  be  adjudged  Felons. 


CHAP.     XLVI. 

Of  Offe?ices  rclciting  to  Cattle. 

BY  22  0*  23  Car.  2.7.  it  is  made  Felony,  Malicioufy,  imlaitfuUy,  and 
willingly,  to  kill  or  defray  any  Horfes,  Sheep,  or  other  Cattle  of  any  Per- 
fon or  Perfons  whatfoever  in  the  Night-time,  but  Liberty  is  given  to  the  Offen- 
der to  avoid  fudgment  of  Death,  by  chifing  Judgment  of  TranfpGrtation  for 
feven  Tears  ;  and  any  three  fuftices  of  Peace  for  the  County,  Divifion,  City, 
Town  corporate,  or  Place,  whereof  one  to  be  of  the  Quorum,  are  authorifed 
to  enquire  as  well  by  the  Oaths  of  twelve  lawful  Men  of  the  fame  County,  as 
by  Fxamination  ofWitnefjes  upon  Oath,  or  by  any  lawful  Ways  or  Means, 
which  to  them  fall  feem  meet,  of  the  f aid  Offences,  and  in  order  thereunto  to 
iffue  out  Warrants,  as  well  for  the  Suminoning  of  furors,  as  for  the  appre- 
hending of  all  Perfons,  whof:allor  may  be  ftfpcded  thereof,  and  to  take  their 
Examination  touching  the  fame,  as  alfo  to  cauf  all  fuch  other  Perfons  as  to  them 
f!?all  fcem  likely  to  make  Difcovcry  thereof,  to  appear  before  them,  and  to  give 
Information  upoti  Oath  concerning  their  Kno%vlege  of  the  Premiffcs,  fo  as  no 
Perfon  fo  to  be  examined  fhall  in  any  wife  be  proceeded  againfl  for  any  Offhice 
concerning  which  he  fhall  be  fo  examined  as  a  Witnefs,  andjljall  upon  fuch  his 
Examination  }}2ake  a  true  Difcovery  of:  And  if  any  Perfon  who  fall  be  thought 
■  likely  to  make  fuch  Difcovery,  being  fummoned  by  the  faid  Jufices,  refufe  to 
appear,  or  to  be  cxajnined  as  a  Witnefs,  he  may  be  committed  by  the  faid  fu- 
fices  to  the  County-Gaol,  till  he  fall  fubniit  to  be  examined.  Provided,  That 
no  Perfon  fall  be  quefioned  for  any  Offence  againf  the  Statute,  unlefs  he  be 
proceeded  againf  within  fix  Months  after  the  Offence  committed.     [56,]  =^ 


CHAP.     XLVII. 

Of  Offaues  by  Purveyors, 

[j^jI  'SeSl.  I.   A  Nciently  the  King's  Court  was  fiipplied  with  Neccfiriries  from 

t\  the  ancient   Demefnes    of  the  Ciown,   which  were  manured 

for  that  Purpofe,  and  in  refpedt  thereof  the  Tenants  of  thofe  Lands  had 

many  Privileges,  which  they  'ftiil  enjoy ;  but  this  Method'  being  found  to 


Chap.  47.  Of  OJl'cnces  by  Pari:-Q:s.  t  i  s^ 

be  troiiblclbme  and  inconvenient,  was  by  Degrees  difnfed,  r.nrl  cfterwarcis 
the   King    ufcd   to  appoint  certain  Officers  to   buy  in   Provilians   for   liis 
Hoiifhold,  who  were  called  Purveyors,  and  claimed  inaiiy  Privilcj-cs  by  the 
Prerogative  of  tlie  Crown,  and  feem  to  liave  luid  the  Pre-emption  of  nil  Noy  iot. 
fuch  Victuals  as  were  bought  by  any  one  to  fell  again. 

SeB.  2.     By  Magna  Chart a^  chap.  21.  'The  King J}:iaU  not  take  the  'Trmher  zf?  F.  i  ch.  .-, 
of  any  Pcrfon  agahiji  his  Will,  and  by  many  fuhfeqiicr'.t  Statutes,  fcvcral  Offences  3^  ^  ^  ^j"  ■^• 
of  Purveyors  ivere  made  Felo?iies,  as  if  they  took  Things  above  the  Value  cf  twelve  5^/3.  ch.  ?. 
Pence  againfl  the  Will  of  the  Owner,  without  Warrant,  or  without  fuch  Apprafe-  2  '"ft-  Si. 
7nent  as  was  direBed  by  thofe  Statutes,  or  without  paving-  for  them,  &c.  r-*"'  '^^-'°^' 

Se5l.   3.     But  thefe  Laws  having  been  found  by  Experience  not  to  have  liJulit.  96,97. 
fufliciently   provided  againfl  the  Oppreflions  oi Perfons  imploycdfor  makins;  c^cKio.  yGi, 
Provifwns  for  the  King  s  Houf  old.  Carriages,  and  other  Purveyance  for  his  iio,  77a. 
Majejly,  and  feveral  Counties  having  found  themfelves  obliged  to  fubmit  to  ''''^^  ''^'■ 
fundry  Rates  and  Taxes,  and  Compofitions  to  redeem  themfelves  from  fuch 
Vexations  and  Oppreflions,  as  it  is  recited  by  12  Car.  2.  24.  Par.  12.  it  v/as  ,  h.  H  P.  C 
eaaded  by  the  faid  Statute,  That  from  thenceforth  no  Sum  or  Sums  of  Mo-  644- 
7iey,  cr  other  Thing  Jhall  be  taken,  rai fed,  taxed,  rated,  impofed,  paid,  or  le- 
vied, for  or  in  regard  of  any  Provtfon,  Carriages,  or  Purveyance  for  his 
Majejly,  his  Heirs  or  Succeffors. 

SeSl.  4.  And  it  is  farther  enadted  by  the  faid  Statute,  Par  13-.  That  no 
Perjon  or  Perfons  by  any  Warrant,  Commifjion,  or  Authority  under  the  Great 
Seal,  or  other-wife  by  Colour  of  buying  or  making  Provifon  or  Purveyance  for 
his  Majejh,  or  any  S^cen  of  England  for  the  Time  being,  or  of  any  the 
Children  of  any  King  or  ^een  of  England  J^r  the  Time  being,  or  that  fiall 
be,  or  for  his,  their,  or  any  of  their  Houjhold,  pall  take  any  Timber,  Fuel, 
Cattle,  Corn,  Grain,  Malt,  Hay,  Straw,  Vitlual,  Cart,  Carriage,  or  other 
Thing  wbatjocver,  of  any  the  SubjeEls  of  his  Majejly,  his  Heirs,  or  Succeffors, 
without  the  free  ami  full  Confent  of  the  Owner  or  Owners  thereof ,  had  and  ob- 
tained  without  Menace,  or  Enforcement ;  nor  Jlmllfummon,  warn,  take,  ufe,  or 
require  any  the  faid  SubjeBs  to  J'urnijh  or  find  any  HorJcs,  Oxen,  or  Cattle, 
Carts,  Ploughs,  Waijis,  or  other  Carriages,  for  the  Ufe  cf  his  Majejlv,  his 
Heirs  or  Succeffors,  or  of  any  ^een  of  England,  or  of  any  Child,  or  Chil- 
dren of  any  of  the  Ki?2gs  or  ^eens  of  EngYcmd  for  the  Time  being,  for  the 
carrying  the  Goods  of  his  Majejly,  his  Heirs  or  Succeffors,  or  the  Jaid  ^leens, 
or  Children,  or  any  of  them,  without  fuch  full  and  free  Co}iJ}nt  as  aforefaid ; 
any  Law,  Statute,  Cijlom,  or  Ujage  to  the  contrary  not%vithflanding. 

SeB.  5.  And  it  is  farther  enafted,  Par.  14.  That  710  Pre-emption Jl:all be  al- 
lowed or  claimed  in  the  Behalf  of  his  Majejly,  or  of  any  of  his  Heirs  or  Succeffors^ 
or  of  any  of  the  ^wens  2/ England,  or  oj^  any  cf  the  Children  of  the  Rcyal  Fa- 
mily, for  the  Time  being,  in  Market  or  out  of  Market,  but  that  it  bejree  to  all 
and  evry  the  Subjetls  of  his  Majefty,  to  fell,  difpofc,  or  e77iploy  his  faid  Goods  to 
any  other  Perfon  or  Perfo7ts,  as  him  liHeth ;  a7iy  Prete7ice  of  77iaki)ig  Provi/ion 
or  Purveyance  of  Viclual,  Carriages  or  other  Thi7ig  J'or  his  Majejly,  his  Heirs, 
or  Succeffors,  or  of  the  faid  ^lee/is,  or  Children,  or  any  P/'ete77ceof  Pre-e7>iption 
in  their,  or  any  of  their  Behalf s  7iotwithJla7idi7ig.  And  if  a7,y  Perfon  or  Perjo/ts 
Jhall  77iake  Prcvifoji  or  Purveyance  for  his  Majtjly,  his  Heirs  or  Succefjlrs,  cr  any 
the  ^lee/is,  cr  Children  aforejaid,  or  imprefs,  or  take  any  fuch  Carriages,  or  ether 
Thugs  aforefaid,  on  ««y  Pretence  or  Colour  of  any  Warrant  aj'orefaid,  U7uler  the 
Great  Seal,  or  otherwije  contrary  to  the  Fitent  hereof,  it  Jlpall  be  lawful  for  the 
Jufticescf  Peace,  or  Juch  two  or  o/ie  of  them  as  dwell  near,  a7id  to  the  Corjla- 
lies  of  fuch  Paiiff  or  Village  where  fitch  Occafion  fioall  happen,  at  the  Requejl 
of  the  Party  grieved,  to  commit,. or  caufe  to  be  committed,  the  Party  cr  Parties 
jb  doing  and  offending,  to  Gaol,  till  the  ?iext  Sfiions,  there  to  be  indiBed  and 
proceeded  ogainji  for  the  fa7ne,  6cc.  SeB.  6. 
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&e£l.  6.  But  this  abfolute  and  univerllil  Reftraint  of  all  Kinds  of  Pur- 
veyance having  been  found  by  Experience  inconvenient,  it  was  enafted  by 
13  G?  14  Car,  2.  20.  which  has  been  often  continued  by  fubfequent  Statutes, 
That  the  Officers  of  the  Navy  may  prefs  Carriages  for  the  Ufe  of  his  Ma- 
jelty's  Navy  and  Ordnance,  according  to  the  Regulations  prefcribed  by  that 
Statute,  and  the  like  was  enacted  by  i  'Jac.  2.  lo.  in  relation  to  the  King's 
Royal  Progrefles,  G?r. 


CHAP.     XLVIII. 

Of  Offences  by  Soldiers  and  Mariners. 


o 


FFENCES  by  Soldiers  or  Mariners,  made  Felony  by  Statute,  are 
of  three  Kinds. 

1.  Wandering  without  a  Teflimonial, 

2.  Departing  from  the  King's  Service  without  Licence, 

3.  Dertroying  a  Ship. 

^ecl.  I.  The  firft  of  thefe  Offences  depends  upon  39  £/.  17.  by  which 
it  is  recited,  That  divers  lice^iticus  Perfons  contemning  both  Lans's,  Magijiratcs, 
and  Religion,  had  nfed  to  xvander  up  and  doivn  in  all  Parts  of  the  Realm,  un- 
der the  Nai?ie  of  Soldiers  a?7d  Mariners,  ahiifing  the  I'itle  of  that  ho?ic  arable 
Prcfejjion,  to  cdTintenance  their  ivicked  Behaviours,  and  that  fuch  Perfons  had 
I  fed  to  afjemble  themfelves  iveaponed  in  the  HigJnvays,  and  elfwhere  in  I'roops^ 
to  the  great  Terror  and  Aflonifnnent  of  her  Majejlys  true  Subje^s,  the  Im- 
peachment of  her  Laws,  and  the  Diflurbance  of  the  Peace  and  TraJiquillity  of 
this  Realm  :  And  that  many  hainous  Outrages,  Robberies,  and  horrible  Mur- 
ders had  been  daily  comynitted  by  fuch  difolute  Perfcns ;  And  thereupon  it  is 
enafled,  That  all  idle  and  ivandering  Soldiers  or  Mariners,  or  idle  Perfons 
ivhich  fhall  be  ivandi  ring  as  Soldiers  or  Mariners,  fkall  fettle  themjehes  in 
fjme  Service,  Labour,  or  other  lawful  Courfe  cf  Life,  without  wandering,  cr 
otherwife  repair  to  the  Places  where  they  were  born,  or  to  their  Towelling- 
Places  if  they  have  any,  and  there  remain,  betaking  themfelves  to  fome  law- 
ful Trr.de  cr  Courfe  of  Life,  as  aforefaid ;  upon  Pain,  That  all  Perfons  offend- 
ing contrary  to  this  A^,  fl^all  fiiffer  as  in  cafe  of  Felony,  without  Clergy. 

SeH.  2.  And  it  is  farther  enafted,  That  tvery  idle  and  wandering  Soldier 
or  Mariner,  which,  coming  from  his  Captain  from  the  Seas,  or  from  beyond 
the  Seas,  fliall  not  have  a  Te/Umonial  under  the  Hand  of  fome  one  fuftice  cf 
the  Peace,  of,  or  near,  the  Place  where  he  landed,  fitting  down  therein  the 
Place  and  Time,  where  and  when  he  'landed,  and  the  Place  of  his  Dwelling  or 
Birth,  unto  which  he  is  to  pafs  as  aforefaid,  and  a  convenient  Time  therein 
limited  for  his  Paffage,  or  having  fuch  Teflimonial,  f:-all  wilfulk  exceed  the 
Time  therein  Ibnited,  above  fourteen  Days  :  And  a  If,  as  well  every  fuch  idle 
and  wandering  Soldier  or  Mariner,  as  ivery  other  idle  Pcrfon  wandering,  as 
Soldier  or  Mariner,  which  fall  at  at  any  Time  hereafter  forge  cf  counterjat 
any  fuch  Teflimonial,  or  have  with  him  or  them  an\  fuch  T.cflimonial  forged, 
or  comiterfeited  as  aforefaid  ,  knowifig  the  fame  to  be  ecunterjeiied  or  forged, 
in  all  thefe  Cafes,  every  fich  A'l  or  A^ts  to  he  Felony,  and  the  Offendas  tofxffer, 
as  aforefaid,  %vithcut  ajiv  Ben  ft  rfClere-v. 

SeB.  3» 
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ScB.  3.  Aad  It  is  fardicr  enaded,  That  it  Jl. all  be  Inrcful  for  the  Jitjitctf 
of  Ajjizcs,  J u fit  CCS  ofGiiol-Delivciy,  and  the  Jnjincs  of  Peace  of  eve:  y  Coun- 
ty, and  all  Jujliccs  of  Peace  in  Towns  corporate,  hdvi?ig  Aicihority  to  hear  a>>d 
determine  Felonies,  to  hear  and  determine  all  fitch  Offences  in  their  general  S-J- 
ficns,  and  to  execute  the  Offenders,  which  jhull  be  conviBed  before  than,  c  s  in 
Cafes  of  Felony  is  acciijlomed,  except  fome  honcjl  Freeholder,  &c.  will  take  fiuh 
Offender  into  his  Service  for  one  whole  Tear,  and  alfo  be  bound  ly  Recogni- 
zance of  ten  Pctinds,  to  keep  thefaid  Pcrfinfor  one  whole  Tear,  and  brihg  tiri 
to  the  next  Scffwns  for  the  Peace  and  Gaol-Delivery  iiext  enfaing  after  the  fud 
Tear;  and  if  any  fuch  Perfon  fo  retained,  depart  within  the  Tear,  without  the 
Licence  of  him  that  fo  retained  him,  then,  to  be  indiiiedy  tried,  a?id  judged  as 
a  Felon,  and  not  to  have  the  Benefit  of  the  Clergy. 

SeB.  4.  But  it  is  provided  by  the  faid  Statute,  That  if  anv  fuch  idle 
and  wandring  Perfon,  as  aforcfaid,  fall  happen  to  fallfick  by  the  Way,  fo  thot 
by  rcafon  of  his  Wcaknefs  he  cannot  travel  to  his  fourney' s  End  within  the  Tune 
limited  within  his  Tejlimonial,  no  fuch  Verfn  to  be  within  the  Danger  of  this 
Statute,  fo  as  he  fettle  hinfelf  in  fome  lawful  Courfe  of  Life,  as  aforcfaid,  or 
repair,  as  aforcfaid,  to  the  Place  where  he  was  born,  or  was  la  J  I  abiding, 
within  convenient  Time  after  the  Recovery  of  his  Sicknefs,  and  there  remain 
as  aforcfaid. 

SeSl.  5.  And  it  is  farther  provided  hy  the  faid  Statute,  That  if  fuch 
Soldier  or  Mariner  repairing  to  his  Place  of  Birth,  &c.  ca?tnot  get  work,  ke 
(Jiall  be  fet  to  work  by  two  Jufices  of  Peace,  &c. 

SeB.  6.  And  it  is  farther  provided,  That  if  fuch  Soldier  or  iMariner  re- 
fort  to  fome  fuftice  of  the  Peace  next  adjoining  to  his  Place  of  Landing,  or  to 
fuch  his  direB  Way  home,  and  make  known  unto  the  faid  Jufiice  his  Poverty  ; 
that  thefaid  Juf  ice,  upon  perfeB  Notice  thereof  had,  may  licenfe  the  fame  Sol- 
dier or  Mariner  to  pafs  the  next  and  direB  IVcy  to  the  Place  where  he  is  to 
repair,  and  to  limit  him  fo  much  Time  only,  as  fall  be  neceffary  for  his  Travel 
thither ;  and  that  in  fuch  Cafe  his  Licence  being  fo  made,  and  he  purfuing  the 
Form  of  fuch  his  Licence,  fall  and  may,  J  or  his  neceffary  Relief  in  his  Travel, 
ask  and  take  the  Relief  that  any  Perfon  fall  willingly  give  him. 

SeB.  7,     The  fecond  Offence  of  this  Kind,  viz.  That  of  departing  from 
the  King's  Service  without  Licence,  depends  upon  feveral   Statutes ;    for  3  i"'^-  ^^■ 
it  w^as  enacted  by   18  if.  6.   19.  that  Soldiers  retained  in  the  matiner prc-%^\f^\ 
fcribed  by  that  ABi,  departingjrom  their  Captains  without  Licence ,  ff  all  be  guH-  Dak.  ca.  107. 
ty  of  Felofiy ;    but  this  Statute  is  now  of  Uttle  ufe,  becaufe  the  Method  of  H""' ^*^'" 
(t^  retaining  Soldiers  therein  referred  to,  is  difufed.      [^j]  ""'  '^*' 

SeB.  8.     However  by  7  H.  7.   i.  and  3  H.  8.  5.  ftill  in  Force,     If  any  0,  inft.  86. 
Soldier,  being  no  Captain,  immediately  retained  with  the  King,  who  fall  be  ^^'''^^■^^- '^°7- 
in  Wages  and  retained,  or  take  any  Prejl  to  J'-rve  the  iKJng  upon  the  Sea,  or  !  vi"d  Y-,'. 
upon  the  Land  beyond  the  Sea,  depart  out  of  the  King's  Service,  without  Z,?- ^^eaiibihe''" 
ccnce  of  his  Captain,  he  fall  fiffer  as.  a  Felon,   without  the  Benefit  ^' ^^f  °|,o"/?5' 
Clergy.     And  all  Jujlices  of  Peace  in  every  Shire  in  England,  where  any  juch  an^f  h.^H. 
Offenders  be  taken,  have  Power  to  enquire  of  the  faid  Offences,  and  the  fame  P-  C.  672  to 
to  hear  and  determine^  as  they  may  do  of  Felony,  Trefpaffes,  and  of  other  Of- ^^°' 
fences  exprefed  in  the  King's  Conuniffon  to  them  made,  as  though  the  faid  Of- 
fences were  done  in  the  fame  Shire. 

SeB.   9.      And  by  2  Ed.  6.  2.  If  any  Soldier,  ferving  the  King  in  his  3  inft.  86. 
Wars,  in  any  his  Dominions,  or  on  the  Seas,  or  beyojid  the  Seas,  cr  in  Scot-  ^  '-«■  ^7- 
land,  depart  without  Licence  cf  the  Lieutenant,  or  Admiral,  or  Captain,  tec. 
with  Booty,  or  otherwife,  being  in  the  Enemy's  Country,  or  elfwhere  in  the 
King's  Service,  or  out  of  any  Garrijon  where  he  jkali  be  appointed  to  ferve,  he 
Jhall  be  adjudged  a  Felon,  and  excluded  from  his  Clergy  ;  ^>ui  the  fulliccs  ofevc- 
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ry  Shire  ivkre  fiich  Offender  fmll be  taket?,  may  enquire  of  and  determine  the 
Offence,  &c. 

SeB.  I  o.  The  third  Offence  of  this  Kind,  -u/z.  That  of  deftroying  a 
Ship,  depends  upon  22  G?  23  Car.  2.  1 1.  and  i  Amice,  St.  2.  c.  9.  by  which 
it  is  enafted,  T^hat  if  any  Captain,  Mafer,  Mariner  or  other  Officer,  belong- 
ing to  any  Ship,  Jhall  ivilfully  caft  away,  hum,  or  otherwife  defray  the  Ship  to 
which  he  belongeth,  or  procure  the  fame  to  be  do?ie,  to  the  Prejudice  of  the 
Owner  or  Owners  thereof,  or  of  any  Mercha?2t  or  Merchants  that  J}?all  load. 
Goods  thereon,  he  J}:all  fuffer  as  a  Felon,  without  the  Benefit  of  Clergy,  and  if  , 
the  Offence  were  committed  in  the  Admiral's  furifdiilion,  pall  be  tried  in  the 
Man7?erprefcribedby  zSH.S.  IS.     [58]     [59]  ^ 


CHAP.     XLIX. 

Of  Offences  by  Hu?iters. 

IT  is  recited  by  i  H.  7.  7.  That  many  great  Outrages,  Murders,  lufurrcc- 
o^-.  ta  ^  ^^""-^  "^'^  Rebellions  had  often  been  occafwn'd  by  Ferfons  in  great  Nmnbers, 

"n!u.7.'c.  with  painted  Faces,  Fifors,  and  otherwife  dfguifed,  and  riotoufy,  and  in  man- 
65610  659.  ner  of  War  arrayed,  hunting  as  well  by  Night  as  by  Day ;  and  thereupon  it 
is  enadled,  "That  as  often  as  Information  fiall  be  tiiade  of  any  fuch  U7i1awful 
Huntings  by  Night,  or  with  painted  Faces,  to  any  of  the  King's  Council,  or  to 
a}',y  Jtf  ice  of  Peace  of  the  Coimty,  of  any  Perfon  fuJpeEled  thereof,  any  of  the 
fame  Council,  or  Ju ft  ices,  to  whom  fuch  Information  ffall  be  inade,  may  jnake  a 
IVarrant  to  arreft  fuch  Perfon,  and  may  alfo  exatnine  him  of  the  f aid  Hunting, 
and  of  the  faid  Doers  in  that  Behalf;  and  if  the  fame  Perfon  wilfully  con- 
ceal the  [aid  Huntings,  or  any  Perfon  with  him  defeSlive  therein,  that  then 
the  fame  Conceabnent  be  Felony  ;  and  if  he  then  cotfcfs  the  'Truth,  and  all  that 
he  pall  be  examined  of,  and  knoweth  in  that  Behalf  that  then  the  faid  Offences 
of  Huntings  be  againf  the  King  but  Trefpafs  fineable,  by  Reafon  of  the  fame 
Confefjlcn,  at  the  next  general  Sfjions  of  the  Peace  to  be  holden  in  the  fame 
Coimty,  by  the  King's  fuftices  of  the  fame  Seffmis,  there  to  be  feffed.  And  if 
any  Refcous  or  Difobedieiice  be  7nade  to  any  Perfon,  having  Authority  to  do 
Execution  or  Jufiice  by  any  fuch  Warrant,  by  any  Perfon,  the  which  fo  jliould 
be  arrefied,  fo  that  the  Execution  of  the  jame  Warrant  thereby  be  ?iot  had,  that 
then  the  fame  Refcous  and  Difobedience,  be  Felony  ;  and  if  any  Perfon  or  Per- 
fons  Jhall  be  conviB  of  aiiy  fuch  Himti?igs,  with  painted  Faces,  Vifors,  or 
otherwife  dif gulfed,  to  the  Intent  they  fiould  not  be  known,  or  of  unlawful  Hunt- 
ing in  Time  of  Night,  that  then  the  fame  Perfon  or  Per  fons  fo  conviEl,  to 
have  like  Punition,  as  he  or  they  JJmild  have,  if  he  or  they  were  conviB  of 
FeloJiy, 
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CHAP.     L. 

Of  Offences  by  Forgers  of  Fcdfe  Deeds. 

?"  5  £/.  chap.  14.  ^tf  Aftf«  be  conviSl  or  condemned  of  forging  or  puh-  <  H.  H.P.  C, 
UJInng  a  forged  Deed,  and  after  fuch  ConviSlion  or  Condemnation,  do  com-     * '" 


tnit  the  like  Offefice,  he  is  made  guilty  of  Felony,  and  excluded  from  the  Be^ 
7iefit  of  Clergy ;  as  fliall  more  fully  be  ftiewn  in  the  Chapter  oi  Forgery. 


CHAP.     LI. 

Of  Offetices  by  Gaolers. 

BY  14  E,  3,  10.     If  any  Keeper  of  a  Prifon,  or  JJnder-keeper,  by  too  great 
Durefs  of  Imprifo?iment,  and  by  Pain,  make  Any  Prifofier  that  he  hath 
in  his  Ward,  to  become  an  Appellor  againjl  his  Will,  he  is  guilty  of  Felony :  iK.U.^.C 
And  it  is  faid  to  be  no  Way  material,  whether  the  Approvement  be  true64o.  6+«- 
or  falfe,  or  whether  the  Appellee  be  acquitted  or  condemned;  but  atLaw  'j^'g,J 
this  Offence  was  efteemed  a  Mifprillon  only,  unlefs  the  Appellee  were  hanged, 
by  Reafon  of  the  Appeal. 


CHAP.     LII. 

Of  Offences  by  I'ranfporters  of  Sheep  or  Wool. 

SeSl.   1.  13 Y  fome  old  Statutes,  and  13  ©"  14  Car.  2.  18.  the  Exportation  3  Inft.  9?. 96. 
JD  of  Wool  was  made  Felony ;  but  by  7  G?  8  /T.  3.  28.  it  is  re-  \^-^  \^- ^ 
duced  to  a  Mifdemeanour  only,  and  it  is  fubjedled  to  fevere  Penalties  by  j  ic^i^\.' 
A^  many  late  Statutes.     [60]  cap.  28. 

SeB.  2.     It  is  enatled  by  8  £/.  3.  That  no  Perfon  or  Perfons  Jhall  bring,  ^^  J°^-  ^■ 
deliver,  fend,  receive,  or  take,  or  procure  to  he  brought,  delivered,  fetjt,  or  tt  ScizW-^. 
received  into  atiy  Ship  or  Bottom,  a?iy  Rams,  Sheep  or  Lambs,  or  any  Manner '^^^-  '°- 
of  other  Kind  of  Sheep,  being  alive,  to  be  carried  and  conveyed  out  of  this 
Reahn  of  England,  Wales,  or  Ireland,  or  out  of  any  of  the  King's  Domi- 
nions,  on  Pain  that  every  fuch  Perfon  or  Perfons,  their  Aiders,  Abettors, 
Procurers  and  Comforters,  JImU  for  the  firft  Offence  forfeit  all  his  Goods  for 
ever,  whereof  the  o?ie  Moiety  fiall  be  to  the  King,  the  other  Moiety  to  him 
that  unllfuefor  the  fame  :  And  further,  That  every  fuch  Offender  fall  fffer 
Imprifonment  by  the  Space  of  one  whole  Tear,  without  Bail  or  Malnprize, 
mid  at  the  Year's  End,  Jljall  in  fome  open  Market-Town,  in  the  Fulnefs  of  the 
Market,  on  the  Market-Day,  have  his  left  Hand  cut  off,  and  that  to  be  nailed 
2  -up. 
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up^  in  the  opemji  Place  of  fuch  Market;  and  that  every  Tcijon  or  Perfom 
eftfoons  offending  againjl  this  Statute,  JJ:all  be  adjudged  a  Felon,  &c. 


CHAR     LIII. 

Of  Offences    by  Servants. 

JT  is  recited  by  33  -f/.  6.  1.  That  divers  Houfiold-Servants,  as  ivell  of 
Lords,  as  of  other  Perfons  of  good  Degree,  had  then  of  late,  ffortly  after 
the  Death  of  their  faid  Lords  and  Mafters,  violently,  and  riotoufy,  taken 
and  fpoiled  the  Goods  ivhich  were  of  their  faid  Lords  and  Mafters  at  the  Time 
of  their  Death,  and  the  fame  dijlributed  among  themf elves  ;  and  thereupon  it 
is  enadled,  That  after  Information  made  to  the  Chancellor  by  the  Executors 
of  any  fuch  Perfon,  or  two  of  them,  of  fuch  Riot,  Taking,  and  Spoil ;  the 
Chancellor,  by  the  Advice  of  the  two  Chief  Jujlices,  and  Chief  Baron,  or  two 
of  them,  jnay  make  out  Writs  to  fuch  Sheriffs  as  Jhall  be  thought  neceffary, 
commanding  them  to  make  fuch  Proclamation,  as  by  the  faid  Statute  is 
direSled,  for  the  Offeitders  to  appear  in  the  King's  Bench  at  fuch  a  Day, 
whereupon,  if  they  make  Default,  they  jhall  be  attainted  of  Felony ;  but  if 
they  appear,  they  ffall  be  co?njnitted  or  bailed,  till  they  have  anfwered  the  faid 
Executors  in  fuch  ABions,  which  the  faid  Executors  will  declare  againjl  them^ 
or  any  of  them,  for  the  Riot,  Taking,  and  Spoiling  aforefaid. 


CHAP.     LIV. 

Of  Offeizces  by  Egyptians. 

BY  I  Gf  2  Ph.  &  Mar.  4.  All  outlandifh  Perfons,  called  Egyptians,  being 
of  the  Age  of  thirteen  Tears,  who  Jhall  be  tranfported  into  this  Realm 
of  England  or  Wales,  and  continue  within  the  fame  by  the  Space  of  one 
Month;  and  by  5  El.  20.  All  Perfons  being  of  the  Age  of  fourteen  Tears, 
who  Jhall  be  feen  or  jound  within  this  Realm  of  England  or  Wales,  i7i  any 
Company  or  Felloivjlnp  of  Vagabonds,  commonly  called,  or  calli?ig  themfehes, 
Egyptians,  or  counterfeiting,  transforming,  or  dijguifing  themjelves  by  their 
Apparel,  Speech,  or  other  Behaviour,  like  unto  fuch  Vagabonds,  commonly 
called  or  calling  themjelves  Egyptians,  and  Jlsall  continue  and  remain  in  the 
fame,  either  at  one  Time,  or  at  Jroeral  Times,  by  the  Space  of  one  Month, 
Jhall Juffer  as  Felons,  without  Benefit  ofChrgy. 


CHAP. 
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CHAP.     LV. 

Of  Offefices  by  Cutters  of  Pow-dike. 

IT  is  recited  by  22  H.  S.  11.  which  was  repealed  by  i  EcJ.  6.  and  revived 
by  2  S'  3  Pb.  &  Mar.  19.  T/jaf  divers  Perfons  had  malicioujly  at  ftindry 
Times  cut  down,  and  broken  up,  divers  Parts  of  the  Dike,  called  the  neiv  Pow- 
dike  in  Marfhland,  in  the  County  of  Norfolk,  and  the  Broken  Dike,  otherwife 
c^/Zi"^  Oldfelde-Dike,  /^_y  Marfhiand,  in  the  IJle  of  Ely,  in  the  County  of  Oim.- 
bridge  :  By  Re  af on  ivhereof  the  Ground  iioithin  the  Country  0/"  Mar  Hi  land  in 
the  Counties  af  ore/aid,  had  been  many  Times  droiimed ;  and  the  Inhabit  ayits  had 
not  only  been  put  to  great  Charges  and  Expences,  but  alfo  had  loft  much  Cattle, 
and  alfo  many  People  had  been  drowned  in  their  Beds :  and  thereupon  it  is 
enadled,  That  every  fuch  perverfe  and  malicious  cutting  down,  and  breaking 
up  of,  atiy  Part  or  Parts  of  the  /aid  Dikes,  or  of  any  other  Bank,  being  Par- 
cel of  the  Rind  and  utter moft  Part  of  the  f aid  Country  0/' Marfliland,  by  any 
Perfon  or  Perfoiis,  otherwife  than  in  working  up07i  the  faid  Bajik  or  Dikes, 
for  the  repairing,  fortifying,  aiid  amending  of  the  fat}7e,  Jloall  be  adjudged  Fe- 
lony, and  that  the  fiiftices  of  Peace  of  the  faid  Counties  of  Norfolk  a7id 
Cambridge,  within  the  faid  Ifle,  pall  have  full  Power  at  their  Sefftons  to 
caufe  Etiquiry  to  be  made  of  every  fuch  Offence,  to  award  like  Procefs,  Judg" 
ment  and  Execution,  as  they  have  ufed  to  do  upon  other  Felonies,  beitig  Felony 
^^  at  Common  Law.     [61.] 


CHAP.     LVI. 

Of  Offences  by  'Trefpajfers  on  the  Borders^  and  Rioters. 

]T  is  recited  by  43  El.  13.  That  then  of  late  Tears  many  of  the  ^eefz's 
SubjeBs  dwelling  in  the  Counties  0/"  Cumberland,  Weftmorland,  and  the 
Biftjoprick  of  Dmhiim,  had  been  taken,  fomefrotn  their  own  Houfes,  and  other 
in  travelling  on  the  Highway,  or  otherwife,  and  been  carried  away  as  Prifo?iers, 
ajid  kept  barbaroufty,  and  cruelly,  until  they  had  been  redeemed  by  great  Ran- 
foms ;  and  alfo,  that  then  of  late  Time  there  had  been  many  Incwfions,  Rob- 
beries and  burning  andfpoiling  of  Towns,  Villages,  and  Houfes,  within  the  faid 
Counties  fo  that  divers  of  the  ^een's  Subjects,  in  the  faid  Counties,  had  been 
enforced  to  pay  a  certain  Rate  of  Money,  Corn,  Cattle,  or  other  Co?ifideraiio?i, 
commonly  called  Black-mail,  to  divers  inhabiting  upon  or  Jiear  the  Borders,  be- 
ing Men  of  Name,  and  friended  and  allied  with  divers  in  thofe  Parts,  who 
were  commonly  known  to  be  great  Robbers,  and  Spoil-Takers,  within  the  faid 
Counties,  to  the  End  thereby  to  be  by  them  protected  from  the  Danger  of  fuch 
as  ufed  to  rob  and  fteal  in  thofe  Parts ;  and  thereupon  it  is  enadted,  That 
lahofoever  pall  at  any  Time  hereafter,  without  good  ajid  lawful  Warrant  or  Au" 
thority,  take  any  of  her  Majeftfs  SubjeSls  againft  his  or  their  Will  or  Wills,  and 
carry  them  out  of  the  fame  Comities,  or  detain,  force,  or  imprijon  him  or  them, 
as  Prifoners,  or  againft  his  or  their  Wills,  to  ranfom  them,  or  to  make  Prey  or 

I  i  Spoil 


122  Of  OpKCcS  by  Bankrupts.  Book  L 

Spoil  of  his  or  their  Perfon,  or  Goods,  upon  deadly  Feud  or  other^mfe  :  Or  ivho^ 
Joever  J}:all  he  privy,  confenWtg,  aiding,  or  qfjijiing  uiito  any  fiich  Taking,  De- 
taining, or  Carryifig  away,  or  procure  the  Taking,  Detaining  or  Carrying  away, 
of  any  fuch  Perfon  or  PerfoJis,  Pr  if  oners  as  aforcfaid :  Or  ivhofoever  fiall 
take,  receive,  or  carry,  to  the  ufe  of  himfelf,  or  wittii2gly  to  the  ufe  of  any 
other,  any  Money,  Corn,  Cattle,  or  other  Confideration,  commorJy  called  Black- 
mail, for  the  prtteEiing,  or  dfendi?ig  of  him  or  them,  or  his  or  their  Lands, 
Tenements,  Goods,  or  Chattels,  from  fuch  Thefts,  Spoils,  and  Robberies,  as  is 
aforefaid:  Or  ivhofoever  foall  give  any  fuch  Money,  Corn,  Cattle,  or  other  Con- 
fideration, called  Black-?nail,  for  fuch  ProteSiion  as  is  aforefaid,  and  Jhall  be 
of  the  faid  fever al  Offences,  or  of  any  of  them,  indi£ied  and  lawfully  convi Sl- 
ed, or  Jl:alljiand  mute,  or  Jhall  challetige  peremptorily  above  the  Number  of 
twenty  before  the  fujlices  of  AJjizes,  Jufices  of  Gaol-Delivery ,  Ju/lices  of 
Oyer  and  Terminer,  or  Jujiices  of  Peace,  within  any  of  the  J  aid  Counties,  at 
fome  of  their  general  SeJJions,  ivithin  fome  of  the  faid  Counties  to  be  holden^ 
jhall  be  reputed,  adjudged,  and  taken  to  be  as  Fehis,  and  Jl:all  fuffer  Pains 
of  Death,  without  any  Benefit  of  Clergy,  6cc. 
s^ft^^e*  &^  Notorious  Rioters  in  fome  Cafes,  are  made  guilty  of  Felony  by  I  Geo.  i. 
*  ■  ^  '    '^'  f .   5.  as  is  (hewn  at  large  in  the  Chapter  of  Riots, 

For  the  Suppreffion  of  Thieves  and  Robbers  called  Mofs-Troopers,  fee 
13  and  \\Ca.  2.  22,  which  is  continued  by  \z  jimics,  Stat.  i.e.  10.  for 
eleven  Years,  and  from  thence  to  the  End  of  the  firfl  Seflions  of  the  next 
Parliament.     [62.]  ^^ 


CHAP.     LVII. 

Of  Offejices  by  Ba?ikrt/pts. 


*  Expired,     '^^'^-  ^  •  I T  is  enafted  by  *  4  Annce,  1 7.  which  was  continued  by  7  Anna  for 
Cay.        '  1    feven  Years,  and  from  thence  to  the  End  of  the  next  SefHon, 

That  if  any  Perfon  or  Perfo?is  who  after  the  2\th  of  June  1706.  J}:iall  become 
Bankrupt,  and  againfi  whom  a  Commiffion  of  Bankrupt  fl^all  be  awarded,  flmll 
not  within  thirty  Days  next  after  Notice  thereof  in  Writing  left  at  the  ufual 
Place  of  abode  of  fuch  Perfon  or  Perfons,  and  Notice  given  in  the  Gazette,  that 
fuch  Commiffton  is  iffued,  and  of  the  Time  aitd  Place  of  Meeting  of  the  Com- 
mifJioners,furre7ider  him,  her,  or  themf elves  to  the  faid  Comfnif/ioners  or  fome 
of  them,  and  fubmit  to  be  examined,  from  Time  to  Time  upon  Oath,  by  and 
before  the  faid  CommiJJioners,  or  the  major  Part  of  them,  a?id  in  all  Things 
conform  to  the  fever  al  Statutes  which  had  then  been  made  concerning  Bankrupt s,. 
atid  alfo  upon  fuch  Examination  fully  and  truly  difcloj}  and  difcover,  how,  and 
in  what  manner,  and  to  whom,  and  upon  what  Confideration,  he,  Jhe,  or  they, 
hath  or  have  difpofed,  afiigned  or  transferred,  any  of  his,  her,  or  their  Goods, 
Wares,  Merchandizes,  Money,  or  other  Effe£ls,  or  Efiate,  and  all  Books,  Pa- 
pers  and  Writings,  relating  thereunto,  of  which  he,  fix,  or  they  were  poffejfedy 
or  in  or  to  which  he,  Jhe,  or  they,  were  any  way  inter cfied,  or  intitled,  or  which 
any  Perfon  or  Perfons  had,  hath,  or  have  had,  in  Truft  for  him,  her  or  them, 
or  for  his,  her,  or  their  Ufe,  at  any  Time  bfore  or  after  the  ifiiiing  out  of  the 
faid  Commiffion,  and  alfo  deliver  up  unto  the  faid  Covimifiioners,  or  the  major 
Part  of  the  CommiJJioners  by  the  faid  Commiffion  authorized,  all  fuch  Part  of 
his,  her,  or  their,  the  [aid  Bankrupts  Goods,  Wares,  Mei'chandizes,  Effects 
and  Efiate,  and  all  Books,  Papers  and  Writings  relating  thereunto,  as  at  the 
Time  of  fuch  Examination  fi^iall  be  in  his  her  or  their  Pojfffion,  Cuftody,  or 

PcWer, 
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Poiver,  (his,  her,  or  their  Wives  and  Childrens  nrce[fary  wearing  Apparel  only 
excepted,)  then  he,  /he,  or  they,  the /aid  Bankrupt,  in  Cafe  of  any  Dc fault  or 
ivilful  Omijfion  therein,  or  in  aiiy  the  Premijj'es,  and  being  thereof  lawful'y 
convi^ed  iy  IndiUment  or  Information,  fall  fuffer  as  a  Felon,  without  the 
Betiefit  of  Clergy. 

Se£t.  2.  But  it  is  provided  by  the  faid  Statute,  That  the  Lord  Charcellor 
may  eiilarge  the  Time  for  fuch  Perfons  furrendering  them  fives,  and  di [cover- 
ing their  E/lates,  for  any  Time  as  he  f:aU  think  fit,  not  exceedi?7g  fixty 
Days,  fe  asfuch  Order  for  fo  enlarging  the  Time,  be  made  five  Days  before 
the  Time  on  which  fuch  Perfons  were  fo  to  fur  render  thejnfelves,  &c. 

SeSl.  3.  And  it  is  fiirther  enaded  by  5  Anna',  22.  That  tf  atzy  Perfcn  or 
Perfons  who  fiall  become  Bankrupt,  or  any  other  Perfon  or  Perfns,  Ly  or 
with  his,  her,  or  their  Order,  Confent,  or  Privity,  fall  after  the  z^th  of 
April  1707.  remove,  carry  away,  conceal,  defroy,  or  imbezil  any  of  the 
Goods,  Wares,  Merchandizes,  Moneys,  or  Eff'eSls,  whereof  he,  fhe  or  they, 
or  any  Perfon  or  Perfons  in  Truft  for  him,  her,  or  them,  is,  or  are  poffejjed, 
or  intitled  unto,  to  the  Value  of  twenty  Pou?ids  or  upwards,  or  a?zy  Books  of 
Accompts,  Bonds,  Bills,  Notes,  Papers  or  Writings  relating  thereunto,  with 
Intent  to  defraud  his,  her,  or  their  Creditors,  every  fuch  Perfon  fo  becoming 
Bankrupt,  and  being  thereof  lawfully  conviSled  fhall  fuffer  as  a  Felon  without 
fc^  BcJiefit  of  Clergy.      [63.] 


CHAP.     LVIIL 

Of  Offences  by  Cou7iterfeiters  ■  of  Bank-Notes.^  Exchequer'-Billsj 
Stamps^   South-Sea  Bo?tds^  Lotterry-Orders.,  Sec. 

Be5l.  I.   A  N  D   firft  as   to   Counterfeiters  of  Bank-Notes,  it  is  enabled  by  n  Geo.  i. 

l\  8  &?  9  Will.  3.  19.  Par.  36.  T:hat  the  forging  or  counterfeiting'^'^-  9'^^^-^- 
the  Common  Seal  of  the  Governor  and  Company  of  the  Bank  c/' England,  or  of 
any  fealed  Bank-Bill,  made  or  given  out  in  the  Name  of  the  faid  Governor 
and  Company,  for  the  Payment  cf  any  Sum  of  Money,  or  of  any  Bank-Note 
of  any  Soj-t  whatfoever,  fgned  for  the  faid  Gover7ior  and  CompaJiy  of  the 
Bank  0/' England,  or  the  altering  or  rafing  any  Fndorfement  on  any  Bank-Bill, 
cr  Note  f  any  Sort,  fiall  be  adjudged  to  be  Felony  without  Beizefit  of  Clergy. 

Setf.  2.  Secondly,  As  to  Counterfeiters  of  Exchequer-Bills,  it  is  enaded, 
by  7  and  8  Will.  3.  31.  Par.  78.  That  if  any  Perfon  or  Perfons  f}all  forge 
cr  count effeit  a?iy  fuch  Bill  of  Credit,  as  by  the  faid  Statute  the  Commifjioncrs 
of  the  Treafury  were  authorized  to  iffue  out,  or  tender  in  Payment  any  forged 
or  counterfeited  Bill  cf  Credit,  or  demand  Money  thereupon  at  the  Exche- 
quer, (knowing  the  Bill  fo  tendered,  or  whereupon  the  Mojiey  f :3a II  be  fo  de~ 
marided,  to  be  aBually  forged  or  Counterfeited)  and  with  Intention  to  defraud 
his  Majefy,  or  any  other  Perfon  or  Perfons,  every  fuch  Perfon  or  Perfons  fo 
offending  fhall  be  adjudged  a  Felon. 

Seel.  3.    And  the  like  wasenafted  by  8  Q?  9  Will.  3.  23.  in  relation  to  \\\q 
Exchequer-Bills  ilfued  out  by  Authority  of  that  Statute,  and  the  Offenders 
are  excluded  from  the  Benefit  of  the  Clergy,  as  appears  from  Waf.nngton ;  Wa(liing:or/i 
but  this  Part  of  the  Statute  is  omitted  out  of  the  lafl  volume  of  the  Statutes  ^"^'^  S'3- 
at  large. 

SeB,  4.  And  it  is  farther  enafted  by  5  Amict,  13.  Par.  22.  That  if  any 
Perfon  or  Perfons  fl^all Jorge  or  counterfeit  any  Exchequer-Bill  to  be  ijjiied  by 

Virtue 
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Virtue  of  that  Statute,  or  any  'Endorjement  thereon,  cr  tender  in  Payment 
any  Jiich  forged  or  counterfeit  Excheqiir-Bill,  or  with  fuch  counterfeit  Endorfe- 
vient,  or  demand  to  have  the  fame  exchanged  for  ready  Money  by  the  Governor 
and  Compa?:y  oj  the  Bank  of  England  or  their  Siiccejj'ors,  (knowing  the  Bill fo 
tendered  or  demanded  to  be  exchanged,  or  the  Endorjement  thereon  to  he  forged 
or  counterfeit)  and  with  Intention  to  defraud  her  Majefty,  her  heirs  or  Suc- 
cejj'ors,  or  the  faid  Gover?ior  and  Cc?7ipany,  or  their  Succefors,  or  any  Perfo?i 
or  Perfons,  Body  Politick  or  Corporate,  then  every  fuch  Perfon  or  Peifons  fo 
offending,  (being  thereof  lawfully  conviSted)  fiall  be  adjudged  a  Felon,  and 
fiiffer  as  in  Cafes  of  Felony,  without  Benefit  of  Clergy. 

Se£l.  5.  And  the  like  is  enadled  by  7  Atintz,  7.  and  alfo  by  9  Anna,  7. 
and  by  i  Geo.  i.  c.  12.  in  relation  to  Exchequer-Bills  made  forth  in  Pur- 
fuance  of  thofe  Acfts. 

SeB.  6.  As  to  Counterfeiters  of  Stamps,  it  is  enacfled  by  9  and  10  Will.  3, 
25.  Par.  59.  I'hat  if  any  Perfon  or  Perfo7is  whatfoever  fall  counterfeit  or  forge 
any  Stamp  or  Mark'  to  refemble  any  Stamp  or  Mark  which  fall  be  provided, 
wade  or  ujed  in  Purfuance  of  that  A^,  or  Jhall  counterfeit  or  refemble  the 
Impreffioh  of  the  fame,  upon  any  Vellum,  Parchment  or  Paper,  thereby  to  de- 
fraud his  Majefty,  his  Heirs  or  Succefors,  of  any  of  the  faid  Duties  upon 
Vellum,  Parchment  or  Paper,  or  Jloall  utter,  vend,  or  fell  Vellum,  Parch- 
ment or  Paper,  with  fuch  counterfeit  Mark  or  Marks  thereupon,  hiowingfuch 
Mark  or  Marks  to  be  counterfeit,  that  the  Perfon  fo  offending  being  thereof 
convicfed  in  due  Fcrm  of  Law,  fall  be  judged  a  Felon,  and  fiall  fuffer 
Death,    as  in  Cafes  of  Felony,  without  the  Benefit  of  Clergy. 

SeJf.  7.  And  the  like  is  enaded  by  i  o  Anna,  1 9,  in  relation  to  the  Stamps 
to  be  provided  in  Purfuance  of  that  Adl,  with  this  Addition,  That  thofe  who 
fall  privately  and  fraudulently  ufe  any  Stamps  or  Marks  thereby  to  defraud 
her  Majefty  of  any  Duty  upon  Vellum,  Parchment  or  Paper  by  the  faid  ASi 
granted,  foall  be  adjudged  in  like  manner  guilty.  -  1 

And  the  like  is  enafted  10  Anna,  26,  and  by  12  Anna,  9.  and  alfo  by  12 
Atina,  !  9.  in  relation  to  the  Stamps  or  Marks  to  be  provided  in  Purfuance 
of  thofe  Statutes. 

SeSl.  8.  As  to  Counterfeiters  of  South-Sea  Bonds,  it  is  enaded  by  9 
Anna,  2 1 .  That  if  ary  Perfon  or  Perfons  fall  forge  or  counterfeit  the  com- 
mon Seal  of  the  South-Sea  Cotnpany,  or  fall  forge,  counterfeit  or  alter  any 
Bond  or  Obligation  under  the  comttjon  Seal  cf  the  faid  Cotnpany,  or  fall  offer 
to  difpofe  of,  or  pay  away  any  fuch  forged,  counterfeited,  or  altered  Bond, 
(knowing  the  fame  to  be  fuch)  or  fall  demand  the  Mottey  therein  contained, 
or  pretended  to  be  due  thereon,  or  any  Part  thereof  of  the  faid  Company,  or 
any  cf  their  Officers,  knowing  the  Jdme  to  be  forged,  counterfeited  or  altered, 
with  Itite?it  to  defraud  the  faid  Company,  or  any  other  Perfon  cr  Perfons, 
every  fuch  Offender  fall  fuffer  as  a  Felon  without  the  Benefit  of  Clergy. 

SeSl.  9.  As  to  Counterfeiters  of  Lottery-Orders,  it  is  enadled  by  12 
Anna,  2.  That  if  any  Perfon  or  Peifons  fall  forge  cr  counterfeit  any  Lottery- 
Order,  made  in  PurJ'uance  of  ()  Annae,  6  or  23.  or  10  Annae,  19  or  26.  or  alter 
the  Number  cr  principal  Sum  of  any  fuch  Order,  or  counterfeit  the  Hand 
of  any  Perfon  to  juch  Order,  thereby  to  procure  a  frauduletit  Affignment,  cr 
fell  any  fuch  Order,  knowing  the  fame  to  be  jorged  or  counterfeit,  or  knowijig 
that  the  Natne  of  the  Owner  is  forged,  in  order  to  procure  fuch  fraudulent 
Afjigmnent ;  then  all  and  every  fuch  Perfon  or  Perfons  being  thereof  con- 
vict, ft: all  fuffer  as  in  Cafes  of  Felony,  without  Benefit   of  Clergy. 

For  other  Forgeries  relating  to  publick  Securities,  fee  the  Additions  from 
Number  [63]  to  [69]  And  for  other  Felonies  by  later  Statutes,  fee  the  Addi-  =|^ 
tions  from  [68]  to  [89]  See  alfo  the  Chapters  oi Perjury  and  Forgery,  infra,    c^,- 
2  C  "H  A  P.  "-^ 
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CHAP.     LIX. 

Of  Mijprfon  of  Felony. 

OFFENCES  more  immediately  againft  the  Suhjeft,  not  capital,  are 
either  Mifprifion  of  Felony,  or  other  inferior  Offences.  ,  n.H.  p.c. 

Se^L  I.     It   is   faid,  That  every  Felony  includes  Mifprifion  of  Felony,  652,  708. 
and  may  be  proceeded  againft  as  a  Mifprifion  only,  if  the  King  pleafe,  as  ^'"•."^''"f^^zj. 
hath  been  fhewn  already  in  Chapter  20.  s.  P.c.  32  d. 

Sect.  2.     But  generally  Mifprifion  of  Felony  is  taken  for  a  Concealment  h.  p.  c.  ,29. 
of  Felony,  or  a  procuring  of  the  Concealment  thereof,  whether  it  be  Fe- ^  P  c  37  c, 
v>^  lony  by  the  Common  Law,  or  by  Statute.     [81]  ^  ^"'^'  '39- 

"^  Se5f.  3.  For  this  Offence  every  common  Perfon  is  punifhable  by  Fine  Ero.Trear.zj, 
and  Imprifonment  at  Common  Law,  And  by  the  Statute  oiWeJlm.  i.  9. 
Jf  the  Sheriffs  Coroner^  or  any  other  Bailiff  •within  a  Francife  or  without,  3  in  a.  173, 
Jor  Reward  or  for  Prayer,  or  for  Fear,  or  for  any  manner  of  Affinity, 
conceal,  confent,  or  procure  to  conceal  the  Felonies  done  in  their  Liberties ;  or 
otherwife  w  II  not  attach  nor  arrejl  fiich  Felons  (there  as  they  may)  or  otherwife 
will  not  do  their  Office,  for  Favour  borne  to  fuch  Mif-doers,  and  be  attainted 
thereof  they  Jl.all  have  one  Tear's  Imprifonment,  and  after  ?nake  a  grievous 
Fine  at  the  Kitig' s  Pleafure ,  if  they  have  wherewith ;  and  if  they  have  not 
whereof  they  fall  have  Imprifonment  of  three  Tears. 

Se5l.  4.  By  3  i?.  7.  I.  The  Jujiices  of  the  Peace  of  every  Shire  of  this 
Realm,  for  the  Time  being,  may  take  by  their  Difcretion  an  Inquejl,  where- 
of every  Man  fall  have  Lands  and  Tenements  to  the  yearly  Value  of  forty 
Shillings  at  the  leaft,  to  enquire  of  the  Concealments  of  other  Inquefts  taken 
before  them,  a?td  afore  other,  of  fuch  Matters  and  Offences  as  are  to  be  en-^ 
quired  and  prefented  afore  Jujiices  of  the  Peace,  whereof  Complaint Jhall  be  made 
by  Bill  or  by  Bills,  as  well  within  Franchife  as  without.  And  if  any  fuch  Con- 
cealment be  found  of  any  Inqucf,  as  is  afore  rehcarfed,  had  or  made  within 
the  Tear  after  the  fame  Concealment,  every  Perfon  of  the  fame  Inqueji  to  be 
amerced  for  the  Concealment,  by  Difcretion  of  the  fame  fuftices  of  the  Peace; 
the  faid  Amerciaments  to  be  feffed  in  plain  Sejjions. 

SeSl.  5.     To   this  Title  of  Mifprifion  of  Felony,  That   of  Theftbote  iH.H.P.C. 
feems  not   improperly  reducible,    which,  is  where  one  not  only  knows  t^.2  r 
of  a  Felony,  but  takes   his  Goods  again,  or  other  Amends,  not  to  pro-  cii.  43.'^°' 
fecute.  3  inf*-  134- 

SeSi.  6.     This  Offence  is  very  nearly  allied  to  Felony,  and  is  faid  to  have     '         '^*^° 
been  anciently  puniflied  as  fuch  :  but  at  this  Day  it  is  punifhable  only  with  pj^^'  p^°  ''' 
Ranfoni  and  Imprifonment,  unlefs  it  were  accompanied  with  fome  Degree  353! 
of  Maintenance  given  to  the  Felon,  which  makes  the  Party  an  Acceflary  ^^- H- P.  C. 
after  the  Faft.  j°jnii.  ,,,. 

2  And  47,  48.     Cro.  Eliz,  536.     B.  z.Ch.  29.  Seft.  26,  &c. 


SeB.  7.     But  the  bare  Taking  of  one's  own  Goods  again,  which  have  Bro.  Coro. 
:n  ftolen,  is  no  Offence  at  all,  unlefs  fome  Favour  be  fhewn  to  the  Thief,     '"^^j.  pj 

H.  P.  C.  130.    Cro.  EI.  4S6.  P],  3.     I  Rol.  Ab.   67.  PI.  27.     Fiiz.  Affife  346' 
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CHAP.     LX. 

Of  Surety  of  the  Peace. 

INferlor  Offences  more  immediately  againft  the  Subject  not  capital,  either 
amount  to  an  aftual  Difturbance  of  the  Peace,  or  do  not. 
And  firft;  I  fliall  confider  fuch  Offences  of  this  Kind,  as  amount  to  an 
adual  Diflurbance  of  the  Peace :  but  before  I  defcend  to  the  feveral  Kinds 
thereof,  it  may  not  be  improper  firft  to  fhew  what  Security  may  be  had 
againfl  the  Breach  of  the  Peace  before  it  happens  j  and  in  order  hereto,  I 
fhall  examine  how  the  Breach  may  be  fecured, 

1.  By  Surety  for  keeping  the  Peace. 

2.  By  Surety  for  the  good  Behaviour. 

As  to  Surety  for  keeping  the  Peace,  I  fliall  conlider  the  following  Par- 
ticulars : 

1 .  In  what  Cafes  it  ought  to  be  taken  ex  Officio. 

2.  At  whofe  Requeft  it  ought  to  be  granted. 

3.  Againfl  whom  it  ought  to  be  granted. 

4.  For  what  Caufe  it  is  grantable. 

5.  In  what  manner  it  is  grantable  by  the  Courts  of  Chancery  and 
King's  Bench. 

6.  In  what  manner  it  is  grantable  by  a  Juflice  of  Peace. 

7.  In  what  manner  the  Procefs  for  it  ought  to  be  executed. 

8.  How  fuch  Procefs  may  be  fuperfeded. 

9.  What  ought  to  be  the  Form  of  a  Recognizance  for  this  Purpofe. 

10.  How  fuch  a  Recognizance  may  be  difcharged. 

1 1 .  How  fuch  a  Recognizance  ought  to  be  certified  and  proceeded  upon, 

12.  How  it  may  be  forfeited. 

Dalt.cap.  67.  yieEl.  I.  As  to  the  firft  Point,  viz.  In  what  Cafes  Surety  of  the  Peace 
fo'- '58. 159- ought  to  be  taken  ex  Officio ;  it  feems.  That  any  Juflice  of  Peace  may, 
oEd  i/s'a.  according  to  his  Difcretion,  bind  all  thofe  to  the  Peace,  who  in  his  Prefence 
Bro.  Peace  fhall  make  any  Affray,  or  fliall  threaten  to  kill  or  beat  any  Perfon,  or  fhall 
'■  ^"  contend  together  with  hot  Words,  or  fhall  go  about  with  unufual  Weapons 

142.  or  Attendants,  to  the  Terror  of  the  People  ;  and   alfo   all  fuch  Perfons  as 

Dalt.  cap.  67,  fhall  be  known  by  him  to  be  common  Barrators ;  and  alfo  all  thofe  who 
Crom ''."  Tij  ^"^^  ^^  brought  before  liim  by  a  Conftable  for  a  Breach  of  the  Peace  in  the 
Dalt.  cap.  67.  Prefence  of  fuch  Conftable  ;  and  all  fuch  Perfons  who,  having  been  before 
bound  to  keep  the  Peace,  fliall  be  convicted  of  having  forfeited  their  Re- 
cognizance. 
Da!t.cap.  68.  SeSf .  2.  As  to  the  fecond  Point,  viz.  At  whofe  Requefl  the  Surety  of 
L^mh.ys,  79- the  Peace  ousrht  to  be  2;ranted  :  it  feems  agreed  at  this  Day,  That  all  Per- 
fons  whatfoever  under  the  King's  Protedion,  being  of  fline  Memory,  whe- 
ther they  be  natural  and  good  Subjefts,  or  Aliens,  or  attainted  of  Treafon, 
^c.  have  a  Right  to  demand  furety  of  the  Peace. 
Di-lt  cap  68.  .S(.'J7.  3.  But  it  has  been  queflioned,  whether  Jews  or  Pagans,  or  Per- 
fons attainted  of  Pr^^wzw/vr,   have  a  Right  to  it  or  not.. 

St-a.  4.. 


Crom.  133  b, 
134. 


Lamb. 
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SeB.  4..  However  it  is  certain,  That  a  Wife  mny  demand  itagainft:  her^^it.  cap  68. 
Hufband  threatening  to  beat  her  outrageouily,  and  that  a  Kufband  aUb  may^^^"^^/^  ^ 
have  it  againfl  his  Wife,  3  Lev.  1 28. 

SeSi.  5.     As  to  the  third  Point,  viz.  Againfl:  w^hom  the  Surety  of  the  f- ^•'^' 5°''' 
Peace  ought  to  be  granted,  there  feems  to  be  no  Doubt  but  that  it  ought  up-  Dait.  cap  68. 
on  a  Jufl  Caufe  of  Complaint  to  be  granted  by  any  Juftice  of  Peace,  againft  Lamb.  81,82. 
any  Perfon  whatfoever,    under  the  Degree  of  Nobility,   being  of  fane  Me-^^!"'^'  '^'" 
mory,  whether  he  be  a  Magiftrate  or  private  Perfon,  and  whether  he  be  of 
full  Age,  or  under  Age,  &c.  But  Infmts  and  Femes  Covert  ought  to  find 
Security  by  their  Friends,  and  not  to  be  bound  themfelves ;  and  the  fifeftSce  the  p. 
Way  of  proceeding  againft  a  Peer  is  by  Complaint  to  the  Court  of  Chancery  ^''°''^."^" 
or  King's  Bench.  ^u;,|,,, 

SeSl.  6.  As  to  the  fourth  Point,  viz.  For  what  Caufe  the  Surety  of 
the  Peace  is  grantable  ;  it  feems  clear.  That,  where-ever  a  Perfon  has  in;';  j^'' 
Caufe  to  fear  that  another  will  burn  his  Houfe,  or  do  him  a  corporal  Hiirt,  l:  ,,:  ■.■.■^. 
as  by  killing  or  beating  him,  or  that  he  will  procure  others  to  do  him  fuoh 
Mifchief,  he  may  demand  the  Surety  of  the  Peace  againft  fuch  Perfon ; 
and  that  every  Juftice  of  Peace  is  bound  to  grant  it,  upon  the  Party's 
giving  him  Satisfadtion  upon  Oath,  that  he  is  adtually  under  fuch  fear  ;  and 
that  he  has  juft  Caufe  to  be  fo,  by  reafon  of  the  other's  having  threatened 
to  beat  him,  or  lain  in  wait  for  that  Purpofe ;  and  that  he  does  not  require 
it  out  of  Malice,  or  for  Vexation. 

SeB.  7.  It  feems  alfo  the  better  Opinion,  That  he  who  is  threatened  to  Dalt.  cap.  6?. 
beimprifoned  by  another,  has  a  Right  to  demand  the  Surety  of  the  Peace  ;  ^,^'"''-_^^' ^3- 
for  every  unlawful  Imprifonment  is  an  Aftault  and  Wrong  to  the  Perfon  of  a  4°"'^'  ''^* 
Man  :  And  the  Objection,  That  one  wrongflilly  imprifoned  may  recover  Da-  Bro-  Peace  zz. 
mages  in  an  Aftion,  ^f.  and  therefore  needs  not  the  Surety  of  the  Peace,  ig^rom.  134  a. 
as  ftrong  in  the  Cafe  of  Battery  as  Imprifonment,  and  yet  there  is  no  doubt, 
but  that  one  threatned  to  be  beaten  may  demand  the  Surety  of  the 
Peace. 

SeB,  8.  As  to  the  fifth  Point,  viz.  In  what  manner  fuch  Surety  is 
grantable  by  the  Courts  of  Chancery  and  King's  Bench,  it  is  enadled  by  2 1 
Jac.  1.8.  That  all  Procefs  for  the  Peace  or  good  Behaviour  to  be  granted  or  See  i  Lev.  jj; 
awarded  out  of  the  fame  Courts,  or  either  of  thet?t,  againft  any  Perfon  or^  Syd.  67. 
Perfons  whatfoever,  at  the  fuit  of,  or  by  the  Profecution  of  any  Perfn  or 
Perfons  whatfoever,  fiall  be  void  and  of  none  EffeSf,  iinlefs  fuch  Procefs  Jhall 
be  fo  granted  or  awarded,  upon  Motion  ft  ft  made  before  the  Judge  or  Judges 
of  the  fame  Courts  refpeBively,  (fitting  in  open  Court,  and  upon  Declaration 
in  Writing  upon  their  corporal  Oaths,  to  be  then  exhibited  unto  them,  by  the 
Parties  which  ft:  all  deft  re  fuch  Procefs)  of  the  Caufesfor  which  fuch  Procefs 
ft.^all  be  granted  or  awarded,  by  or  cut  of  the  faid  Courts  refpeSlivAy,  and 
iinlefs  that  fuch  Motion  and  Declaration  be  mentioned  to  be  made  upon  the 
back  of  a  Writ ;  the  faid  Writings  there  to  be  etitered  ajtd  remain  of  Re-' 
cord:  And  that  if  it  ft^all  afterwards  appear  unto  the  faid  Courts,  or  either 
of  them  refpeSlively,  that  the  Caufes  exprefs'd  in  fuch  Writings,  or  any  of 
them,  be  untrue,  That  then  the  Judge  or  Judges  of  the  faid  Courts,  or  either 
of  them  refpe^iively,  ft:all  and  7nay  award  fuch  Cofts  and  Damages  unto  the 
Parties  grieved,  for  their,  or  any  of  their  wrong fd  Vexations  in  that  Be^ 
half,  as  they  ftmll  thi?ik  ftt :  And  that  the  Party  or  Parties  fo  offending, 
Jhall  a7id  may  be  cotnmitted  to  Prifon  by  fuch  Judge  or  Judges,  until  he  or 
they  pcy  the  faid  Cofts  and  Damages. 

Sect.  g.     As  to  the  fixth  Point,  viz.  In  what  manner   fuch  Surety  isi4H.  7.  s, 
grantable  by  a  Juftice   of  Peace,  it  feemeth   certain.  That   if  the  Perfon  9- "^' 
to  be  hound  be  in  the  Prefence  of  the  Juftice,  he  may  be  immediately^^^  UziL^. 

com-  39. 
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committed,  unlefs  he  offer  Sureties ;  and  from  hence  it  follows,  a  fortiori ^ 
That  he  may  be  commanded  by  Word  of  Mouth  to  fnd  Sureties,  and 
committed  for  his  Difobedience ;  but  it  is  laid,  That  if  he  be  abfent,  he 
iamb  85, &c.  cannot  be  committed  without  a  Warrant  from  fome  Juftice  of  Peace,  in 
Dalt.  ca.  69.  (jj.^jg^  ^Q  1^^^  Sureties,  and  that  fuch  Warrant  ought  to  be  under  Seal,  and 
to  fliew  the  Caufe  for  which  it  is  granted,  and  at  whofe  Suit,  and  that  it 
may  be  directed  to  any  indifferent  Perfon. 

SeEl.  I  o.  As  to  the  feventh  Point,  "oiz.  In  what  Manner  the  Procefs 
for  the  Peace  ought  to  be  executed  ;  it  feems  needlefs  to  give  a  particular 
Account  of  the  Execution  of  the  Writ  of  SuppUcavit,  becaufe  I  do  not 
find  that  it  is  much  in  Ule  at  this  Day,  and  therefore  I  fliall  refer  the  Rea- 
der for  this  purpofe  to  Fitzherberf  s  Natura  Brcvium,  fol.  To,  &c.  But  as 
to  the  Execution  of  a  Warrant  of  a  Juftice,  the  following  Rules  are  to 
be  obferved. 
Lamb.  89.  SeB.  II.     I.  It  can   be  executed   only    by  the  Perfons  to  whom  it  is 

diredied,  or  fome  of  them,  unlefs  it  be  direcfted  to  the  Sheriff,  who  may 
either  by  Parol,  or  by  Precept  in  writing,  authorize  an  Officer  fv/orn  and 
known,  to  ferve  it,  but  cannot  impovver  any  other  Perfon  without  a 
Precept  in  writing. 

Seel.  12.  II.  If  the  Warrant  be  made  in  the  common  Form,  directing 
the  Officer  to  caufe  the  Party  complained  of  to  come  before  fome  Juftice  of 
Long  Quinto,  Peace  to  find  fufficient  Surety,  &c.  and  if  he  (hall  refufe  fo  to  do,  to  con- 
5  Ed.  4.  i2.b..^gy  j^jj^  immediately  to  Prifon,  without  expefting  any  further  Warrant,  un- 
Bro.  Falfe  Ira-  til  he  fhall  willingly  do  the  fame,  &c.  the  Officer  who  ferves  it,  before  he 
prif.  1 8.  makes  any  Arreft,  ought  firft  to  require  the  Party  to  go  with  him,  and 
Lamb'^oo.  Qi  ^"*^  Sureties  according  to  the  Purport  of  the  Warrant,  but  upon  his  Re- 
Crom.  23V  fufal  to  do  either,  he  may  carry  him  to  the  Gaol  by  Force  of  the  fame 
5  Co  59  b.  Warrant,  without  more. 

5  Co.  59.  Secf.  IT,.     III.  If  the  Warrant  fpecially  direft,  that   the  Party  fhall  be 

B  *''  Tif  T  ^''O'^'g^t  before  the  Juftice  who  made  it,  the  Officer  ought  not  to  carry  him 
prifon.  II.  before  any  other  :  Put  if  the  Warrant  he  general,  to  bring  him  before  any 
2iH.  7. 2 1. a.  Juftice  of  Peace,  &r.  the  Officer  has  theEleftion  to  bring  him  before  what 
Lamb.  94,95.  j^f^j^^g  }^g  pleafes,  and  may  carry  him  to  Prifon  for  refufing  to  find  Surety 
before  fuch  Juftice. 

iSt'f?.  14.     As  to  the  eighth  Point,  viz.  How  fuch  Procefs  may  be  fu- 

perfeded  j  it  is  faid,  That  if  one  who  fears  that  the  Surety  of  the  Peace 

Dalt.  c.  69.    will  be   demanded  againft  him,    find  Sureties   before   any  Juftice  of  the 

Peace    of  the  flune  County,    either  before   or  after  a  Warrant   is  iffued 

againft  him,  he  may  have  a    Stiperjedeas  from    fuch   Juftice,  which  fliall 

difcharge  him  from  Arreft  from  any  other  Juftice,  at  the  Suit  of  the  fame 

Lamb.  !i2,    Party,  for  whole  Security  he  has  given  fuch  Surety  :  Alfb  it  is  faid,  That 

''3"  „  „  .  an  Appearance   upon   a   Recognizance   for   the  Peace  maybe  fuperfeded. 

See  2  Roll.  A.,  .i  i.  ^  .f       .         ,       _P  t^  •       .     t-.         i  i  i     /- 

492.  F.  by  nndmg  Sureties  m  the  Cliancery  or  King  s  Bench,  and  purchafing  a 
Writ  tefiifying  the  fame.  But  this  Pradlice  having  often  been  abufed  by 
turbulent  Perfons,  who  defervedly  fearing  .to  be  bound  to  the  Peace  or 
Good  Behaviour,  by  Juftices  of  Peace,  would  procure  themfelves  to  be 
bound  thereto  in  the  faid  Courts,  upon  infufficient  Sureties,  or  upon  the 
colourable  Profecution  of  fome  Perfon  who  would  be  ready  at  all  Times 
to  releafe  them  at  their  Pleafure ;  whereupon  Writs  of  Superfedeas  had  been 
often  directed  to  Juftices  of  Peace,  commanding  them  to  forbear  to  arreft 
the  Parties  for  fuch  Caufes ;  by  reafon  whereof  fuch  turbulent  Perfons  ufed 
to  mifdemean  themfelves  among  their  Neighbours  with  Impunity,  as  it 
is  recited  by  21  Jcic.  1.8.  it  is  thereupon  enadted  by  the  faid  Statute, 
'That  all  JVrits  p/'Superfedeas,  to  be  granted  out  of  either  of  the  fcid  Courts ^ 

Jf^all 
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JJjall  be  voitf,  imlefs  fuch  Procefs  be  grunted  upon  Motion  in  open  Court  firjl  2  Chancery 
made^  &;c.  upon  fuch  fufficient  Sureties^  as  JJ:;aU  appear  unto  the  Judge  or  Judges  ^^°"' 
of  the  fame  Court  refpe'Jiv.'h\  upon  Oath,  to  be  ajfcjfcd  at  five  Pounds  Lands, 
or  ten  Pounds  in  Goods,  in  the  Subfidy  Book,  at  the  leaf ;  ivhich  Oaths,  and 
the  Names  of  fuch  Sureties,  with  the  Places  of  their  Abode,  and  where  they 
ftandfo  affeffed  in  the  Suhfuiy  Books,  pall  be  entred,  and  remain  of  Record  in 
the  fame  Courts  :  And  unlefs  it  f?all  alfo  frft  appear  unto  the  faid  Judge  or 
Judges,  from  lobom  fuch  Superfedeas  is  defired,  T'hat  the  Procefs  of  the  Peace, 
or  good  Behaviour,  is  p}-ofecuted  againfi  hifn  or  them,  de firing  fuch  Superfe- 
deas, bona  fide,  by  feme  Party  grieved,  in  that  Court,  out  of  which  fuch  Su- 
perfedeas is  defired  to  be  fo  awarded  and  dire^ed. 

SeB.  15.  As  to  the  ninth  Point,  viz.  What  ought  to  be  the  Form  of 
fuch  a  Recognizance  :  If  it  be  taken  in  Purfuance  of  a  Writ  of  SuppUca- 
vit,  it  mufl:  be  viiolly  governed  by  the  Direcftions  of  fuch  Writ ;  but  if 
it  be  taken  before  a  Juftice  of  Peace,  upon  a  Complaint  below,  it  feems  ,0™  '  ' 
that  it  may  be  regulated  by  the  Difcretion  of  fuch  Juftice,  both  as  to  Da'  ':»•  -O' 
the  Number  and  Sufficiency  of  the  Sureties,  and  the  Largenefs  of  the 
■  Sum,  and  the  Continuance  of  the  Time,  for  whicli  the  Party  fliall  be 
bound  ;  and  it  hath  been  faid.  That  a  Recognizance  to  keep  the  Peace 
as  to  A.  B.  for  a  Year,  or  for  Life,  or  without  exprefling  any  certain 
Time,  (in  which  Cafe  it  fhall  be  intended  to  be  for  Life)  or  without 
fixing  any  Time  or  Place  for  the  Party's  Appearance,  or  without 
binding  him  to  keep  the  Peace  agalnft  all  the  King's  People  in  general,  is 
good. 

Sect.   16.     Plowever,  It  feems  to  be  the  fafeft  Way  to  bind  the  Party  to 
appear  at  the  next  Seffions  of  the  Peace,  and  in  the  mean  Time  to  keep  the  ^^'°  '"'• 
Peace  as  to  the  King,  and  all  his  Liege  People,  efpecially  as  to  the  Party,  ac-    ^  '  "'  '^'^* 
cording  to  the  common  Form  of  Precedents. 

Se£l.    17.     As  to  the  tenth  Point,  viz.  How  fuch  a  Recognizance  may 
be  difcharged,  it  feems  agreed.  That  it  may  be  difcharged  by   the  Demlfe  ^  Bro.  Peace 
of  the  '  King  in  whofe  Reign  it  was  taken,  or  of  the  ''  principal  Party  \yho  '  ^' 
was  bound  thereby,  if  It  were  not  forfeited  before  ;  alfo  It  hath  been  holden,  ^^  ivU.y.z.b. 
That  it  may  be  difcharged  by  the  Releafe  of  the  Party  at  whofe  Com-  >3-A- 
plaint  it  was  taken,  being  certified  together  with   it,  but  this  may  juftly  ^ak'^ch 
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be  queftloned,  becaufe  the  Recognizance  is  not  to  the  Subjeft,  but  to  i  Lev.  23;.* 
the  King,  and  confequently  cannot  be  difcharged  by  the  Subjedt,  who  is  "^^"''^  "?• 
not  a  Party  to  it;  however,  fuch  a  Releafe  will  be  a  good  Inducement  to  crom  i^g  b 
the  Court,  to  which  fuch  a  Recognizance  fliall  be  certified,  to  difcharge  it ;  i6g.  a.  ^ 
and  fo  alfo  will  the  Non-Appearance  of  the  Party  at  whofe  Complaint  it  ^ro.  Peace  17. 
was  taken.  In  order  to  pray  the  Continuance  of  it ;  and  3'et  it  is  faid.  That  Crom.  144.  b. 
the  Seflions  in  that  Cafe  may,  in  their  Difcretion,  refiife  to  difchar<^e  it;  iH.  7.10.6. 
however,  it  is  certain  that  fuch  a  Recognizance  cannot  be  pardoned,  or  re-  ',  |  h]  "' '  ^  a' 
leafed  by  the  King,  before  it  is  broken,  becaufe  the  Subjedl  has  a  Kind  ofB.  zCh.  26-' 
Intereft  in  It;  and  It  is  faid.  That  '  the  Sureties  are  not  difcarged  by  their  1^+^''- J7« 
Death,  but  that  their  Executors,  &c.  continue  bound  as  their  Teftators,  dfilo.  Peace 
^c.  were.  .  17. 

Se£i,  18.  As  to  the  eleventh  Point,  viz.  How  fuch  a  Recognizance 
ought  to  be  certified,  and  proceeded  upon  :  If  it  be  taken  by  Force  of  a  ^'^'f^'ll ' ' 
Writ  of  Supplicavit,  it  needs  not  be  certified  till  the  Jultice  receive  a  Writ  Dale.  ca.  73, 
of  Certiorari  to  that  Purpofe ;  but  if  it  be  taken  upon  a  Complaint  below, 
it  mull  be  certified,  fent,  or  brought  to  the  next  Seflions  of  the  Peace 
by  Force  of  3  H  7.  i.  that  the  Party  fo  bound  may  be  called;  and  by 
the  lame  Statute,  If  the  Party  then  make  Dejault,  the  fame  Default  Jlmll  be 
then  recorded,  and  the  fame  Recognizance  with  the  Record  of  the  Default,  fall 

LI  be 
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Hill  I  Geo  I.  J,g  certified  info  the  Chancery,  Kinp's  Beneh  or  Exchequer  :  However,  if  the 

between  ibe      r,      ^      'i.  t^  r     r        i  ■  ■  •      /••  i  i        ,^    ^ 
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Party  have  any  Excufe  for  his  not  appearing,  it  feems  that  the  SelTions  iv; 
Combs  a-  not  bound  peremptorily  to  record  his  Default,  but  may  equitably  confider 
greed.  of  the  Reufonablcnefs  of  fuch  Excufc  ;  and  it  is  faid,  That  the  SefTions  can- 

not in  any  Cafe  proceed  againft  the  Party  for  a  Forfeiture  of  his  Recogni- 
Dal.  ch.  71.  zance,  either  in  refpecfl  of  his  not  appearing,  or  breaking  the  Peace,  but 
Cro'lJi'^'^s  ^^^^  '•^^  Pvccognizance  in  fuch  Cafe  ought  to  be  removed  into  fome  of  the 
!  Roil^A^9oo.  King's  Courts  oiWepninJlcr-IiaU,  who  fhall  proceed  by  Sdre  Facias,  upon 
PI-  4'  fuch  Recognizance,  and  not  by  Indiftmenr,  Gfc. 

i  Buia  I'o  ^^'^'  ^?'  It  feemeth,  that  in  a  5W/r  F<:/cm5  upon  fuch  a  Recognizance, 
Whether  fucli  it  is  fufficicut  to  lay  the  Fad  alledgcd  for  the  Breach  thereof,  as  having  been 
Scire  Facias     done  contra  paceni,  without  ufinjj  the  Words  Vi  &  Ar7ms. 

muft  fhew  the  -^  '  .  o 

Day  on  which  the  Seflions  was  hoIJen,   till  which  the  Party  was  bound  to  keep  the  Peace.     Cro,  Ca,  138. 

Bro,  Peace  20.  SeSl.  20.  As  to  the  twelftli  Point,  'uiz.  How  fuch  Recognizance  may 
Lamb*'''"2"^'  ^^  forfeited,  there  is  no  doubt  but  that  it  may  be  forfeited  by  any  ac- 
J23,  '  '  tual  Violence  to  the  Perfon  of  another,  v>^hether  it  be  done  by  the  Party 
himfelf,  or  by  others  thro'  his  Procurement,  as  Manllaughter,  Rape,  Rob- 
bery, unlawful  Jmprifonment,  &c. 
Lamb.  11 ;,  ^''^'^-  ^^-  ^^^  '^^  ^^^  ^^^"  holdcn.  That  it  may  be  forfeited  by  any 
&c.  Treafon  againll  the  Perfon  of  the  King,  and  alfo  by  any  unlawful  Aflem- 

^h"  "^^  ''h  ^^y  ^^^  Terrorem  populi,  and  even  by  Words  diredly  tending  to  a  Breach 
feems  other-'  of  the  Peace,  as  by  cliallenging  one  to  fight,  or,  in  his  Prefence,  threatning 
wife.  to  beat  him,  &c. 

18  Ed. 4  28. a. 

22Ed.4.j;.b.  Cro  Ca   458,  4^9.     See  the  Books  cited  in  the  following  Sedion,  and  2  R.  A.  545.     PI.  2,  3,  4,  5,  6, 

7.8.  547  E.3. 

SeB.  22.  However,  it  feems  that  it  fhall  not  be  forfeited  by  bare  Words 
of  Heat  and  Choler,,as  the  calling  a  Man  Knave,  Teller  of  Lies,  Rafcal, 
or  Drunkard ;  for  though  fuch  Words  may  provoke  a  cholerick  Man  to 
Mo  249^  break  the  Peace,  yet  they  do  not  direftly  challenge  him  to  it,  nor  does  it 
2  Rol.  Re.  appear  that  the  Sp^^sker  defigned  to  carry  his  Refentment  any  farther  :  And 
199,  227.  it  has  been  faid.  That  even  a  Recognizance  for  the  good  Behaviour,  fliall 
InfrTch.  6*1.  "*^^  ^^  forfeited  for  fuch  Words;  from  whence  it  follows,  a  fortiori,  That 
S.  3.  a  Recognizance  for  the  Peace  fhall  not. 

SeB.  23.  Alfo  there  are  fome  acStual  AfUmlts  on  the  Perfon  of  another, 
«2Ed.  4.  6.  which  do  not  amount  to  a  Forfeiture  of  fuch  a  Recognizance;  as  if  an* 
'Dal'^^^2  ^ffi'^^i'j  having  a  Warrant  againft  one  who  will  not  fliffer  himfelf  to  be 
Crom.  i36.b.  arrefted,  beat  or  wound  him  in  the  Attempt  to  take  him ;  or  if  a  "^  Pa- 
'38H.  6  2,-.  rent  in  a  rcafonable  Manner  chaflife  liis  Child,  or  a  Mafler  his  Servant, 
'  '  17  .  c  beirjg  adtually  in  his  Service  at  the  Time;  or  a  ^  Schoolmafler  his 
■iH.  P.  C.  3!.  Scholar,  or  a  'Gaoler  his  Prifoner,  or  even  a  '  Husband  his  Wife,  as 
'^p, '77-  fome  fay  ;  or  if-  one  confine  a  Friend  who  is  mad,  and  bind,  and  beat 
•Dal.ca.?;.  him,  &c.  in  fuch  a  Manner  as  is  proper  in  fuch  Circumflances ;  or  if  a 
'Crom  28.  b.  Man  "^  force  a  Sword  from  one  who  offers  to  kill  another  therewith;  or 
F^NBSoF.  if  a  Man  gently  lay  his  Hands  upon  another,  and  thereby  flay  him  from 
Hetley  149.  inciting  a  Dog  againft  a  third  Perfon  ;  or  if  '  I  beat  one  (without  ''  woun- 
Contra  i  Syd.  ^^j^g  ]-,ij^^  ^^j-  throwing  at  him  a  dangerous  Weapon)  who  wrongfully 
^'Vi  Aff.  56.  endeavours  with  Violence  to  difpoffefs  me  of  my  Land,  or  Goods;  or 
2R  A  ;46.C.  the  Goods  of  another  delivered  to  me  to  be  kept  for  him,  and  will  not 
^^^^.'^'•^■^•defift  upon  my  laying  my  Hands  gently  on  laim,  and  diflurbing  him; 
:  R.  A.  546.  or  if  a  Man  beat,  '  or,  as  ibmc  fay,  wound,  or  maim  one  Avho  makes  an 
PI   5,-,  59.  E. 

'  i  H.4.6.  b.  9  a.  Lutw.  1483.  Cro. Ja. 236  Cro.  Ca,  138,  19H6.  3i.b.  loE.4.6b.  i  i  Ed.  4.  28.  b. 
Kellw.  92  a.  Yeiv.  172  2  R.  .A.  547  £.  1,2.  i;48.  PI.  2,  3,  4,  9,  6,  7.  549.  P.  9,  10,  11.  Pult.  5,  6.  Cro:r. 
137.3.     Dal.  ca.  72.     Infra  Ch.  64.  S.  I.  "^  2  R.  A.  548.  PI.  4,  8.  '4iAn'2i.      27  Ed.  3.  94.  a. 

2;  Ed.  3.42.3.  8  H.  4.  8.  a  b.  9  Ed  4.-48.b.  1  2  Ed  4.6.3,  Bro  de  Tcrt  Demefne  57.  1  Sid.  246.  Kely  128. 
aR.A    547.  F.    PI.  1,2,  3,4.      1  Keb.  88,,  921.     2lnl).  316. 
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Aflluilt  upon  his  Perfon,  or  that  of  his  "  Wife,  Parent,  Child,  or  Mafter  ;  M'H  6.50  b 
efpccialiy  if  it  appear  that  he  did  all  he  could  to  avoid  fighting  before  he  igi/s  :;:.ab. 
gave  the  Wound;  or  if  a  Man  ''  fight  with  or  beat  one  who  attempts  to  kill  to  a.  " 
any  Stranger;  or  if  a  Man  even  "  threaten  to  kill  one  who  puts  hini  iji  Fear  Vt^^^''  \  ! 
of  Death  in  fuch  a  Place  where  he  cannot  fafely  fly  from  him;  or  if  one  'Dal.ca.  72. 
imprifon  thofc  whom  he  fees  fighting,  till  the  Heat  is  over.  z  R-  ^^-  $46- 

"izH.S.z.b.         «32H.6.i8.b.  ioEd.4.  6.  b.         ->  2  Rol.  Ab.  ,- 59  R,      ii^W^\. 

SeJ?.  24.  According  to  fome  Opinions,  a  "  Mafter  (liall  not  forfeit  fuch'^*^''^'5'*^- 
a  Recognizance  for  beating  another  in  Defence  of  his  Servant,  but  it  is  fiid,  t9H.6. 31  b. 
That  a  '  Sen^ant  is  liable  to  fuch  Forfeiture  for  beating  another  in  Defence  ^^■,*- 
of  his  Mailer's  Son,  tho'  he  were  commanded  by  the  Mafter  fo  to  do,  be-  cfo'^.  ,  j6  b. 
caufe  he  is  not  a  Servant  to  the  Son ;  and  for  the  like  Reafon  it  is  faid.  That  Con.  9  Ed.  4. 
a  f  Tenant  fliall  incur  the  like  Forfeiture  for  beating  another  in  Defence  of  ^^j-jl'-  ^ 
his  Landlord,  ^c.  '9  Ed  4.4.8.6. 

Bro.  Trefp.   i8g.  «  Dalt.  ch  72.      Lamb.  129. 

Se^.  25.  But  it  feems  agreed.  That  no  one  fliall  forfeit  fuch  a  Re- crom.  136.  b. 
cognizance  by  a  bare  Trefpafs  on  another's  Lands,  or  Goods,  unlefs  it  be  ac-  Dalt.  ca.  72, 
companied  with  fome  Violence  to  the  Perfon.  ^^^'^^  ^     ' 

Seof.  26.     And  it  feems  to  be  the  better  Opinion,  That  a  Man  is  in  no 
Danger  of  fuch  a  Forfeiture  from  any  Hurt  done  to  another,  by  playing  P*^'^"- 22- 
at  Cudgels,  or  fuch   like  Sport,    by  Confent,   becaufe  the  Litent  of  the  ^zg. 
Parties   feems  no  way    unlawful,   but  rather   commendable,  and  tending  Fi;z. Ear.  244 
mutually  to  promote   Adlivity  and  Courage ;  yet  it  is  faid.  That  he  who 
wounds  another  in  fighting  with  naked  Swords,  does  in  ftriftnefs  forfeit 
fuch  a  Recognizance,  becaufe  no  Confent  can  make  fo  dangerous  a  Diverfion 
lawful. 

Se5l.  27.  But  it  feemeth.  That  a  Man  fliall  not  forfeit  fuch  Recogni- Ho  134. 
zance,  by  a  Hurt  done  to  another  merely  thro'  Neghgence,  or  Mifchance  ;  2R  A  548.G. 
as  where  one  Soldier  hurts  another  by  difcharging  a  Gun  in  Exercife,  without 
fufHcient  Caution ;  for  notwithftanding  fuch  Perfon  muft,  in  a  Civil  Action, 
give  the  other  Satisfaftion  for  the  Damage  occafioned  by  his  Want  of  Care, 
yet  he  feems  not  to  have  offended  againft  the  Purport  of  fuch  a  Recogni- 
zance, unlefs  he  be  guilty  of  fome  wilful  Breach  of  the  Peace. 


CHAP.     LXI. 

Of  Surety  for  the  Good  Behaviour. 

AN  D  nov/  we  are  come  to  Surety  for  the  Good  Behaviour,  which  being 
of  great  Affinity  with  Surety  of  the  Peace,  both  as  to  the  Manner  in 
which  it  is  to  be  taken,  fuperfeded,  and  difcharged,  &c.  feems  not  to  re- 
quire a  particular  Confideration,  fave  only  as  to  the  following  Points, 

J.  For  what  Mifoehaviours  it  is  to  be  required. 
2.  For  what  it  fliall  be  forfeited. 

Secf.  I.  As  to  the  firft  Point,  it  is  to  be  obferved,  That  by  34  £i.  3.  I. 
'jiijliccs  of  Peace  are  impoivered  to  rejlrain  Offenders^  Rioters,  and  all  other  Bar- 
rators, and  to  piirfue,  arreji,  take,  and  chajlife  them,  according  to  their  Tnf- 
pafs,  or  Offence ;  and  to  caufe  them  to  be  imprifoncd,  and  duly  punijlad  &;  cor  ding 

to 
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to  the  Laics  arid  Ctcftoms  of  the  Realm,  and  according  to  that  -which  to  thejn 
Jhnll  feem  befi  to  do  by  their  Difcretions,  and  good  Advifement,  and  alfo  to  in- 
form them,  and  to  enquire  of  all  thofe  who  have  been  Pillors  and  Robbers  in 
the  Parts  beyond  the  Sea,  and  be  now  come  again,  and  go  wandring,  and  will 
not  labour  as  they  were  wont  in  Times  pajl;  and  to  take  and  arreji  all  thofe, 
that  they  msy  find  by  IndiUment  or  by  Siijpicion,  and  to  put  them  in  Prifon, 
and  to  take  of  all  them  that  be  not  of  good  Fame,  where  they  JJxill  be  found, 
fufficie7it  Surety  and'  Mainprize  of  their  good  Behaviour  towards  the  King 
and  his  People',  and  the  other  duly  to  piinip,  to  the  Metit  that  the  People  be 
not  by  fuch  Rioters  troubled  nor  endamaged,  nor  the  Peace  blemijhed,  nor 
Merchants,  nor  others  pajfing  by  the  Highways  of  the  Realtn  difiurbed,    nor 
put  in  the  Peril  which  may  happen  of  fuch  Offenders. 
4lnft.  !8i.         SeSi.  2.     In    the  Conftrudrion   hereof  there  feem   to  have  been   ferns 
2H.7.2  b.3  a.  Opinions,  that  the  Statute,  fpeaking  of  thofe  that  be  not  of  good  Fame, 
means  only  fuch  as  are  deflamed,  and  jaftly  fufpeded  that  they  intend  to 
break  the  Peace,  and  that  it  does  not  any  Way  extend  to  thofe  who  are 
guilty  of  other  Mifbehaviours  not  relating  to  the  Peace ;  but  this  feems 
Lamb  II,-,    much  too  narrow  a  Conftrudtion,  fince  the  above  mentioned  Expreffion  of 
i)d'  cV  -       Perfons  of  evil  Fame,  in  common  Underftanding,  as  properly  includes  Per- 
a   ca.75,    ^^^^  of  fcandalous  Behaviour   in   other  Refpeds,  as  thofe  who  by  their 
quarrelfome  Behaviour  give  juft  Sufpicion  of  their  Readinefs  to  break  the 
Peace ;  and  accordingly  it  feems  to  have  been  always  the  better  Opinion, 
That  a  Man   may  be  bound  to  his  Good  Behaviour  for  many  Caufes  of 
Scandal  v/hich  give  him  a  bad  Fame,  as  being  contrary  to  good  Manners 
fcCr^.'^Ho.a.  only ;  as  for     haunting  Bawdy-houfcs  with  Women  of  bad  Fame;  or  for'' 
'Cro.  El.  78.  keeping  bad  Women  in  his   own  Houfe  ;  or  for  fpeaking  Words  of  Coa- 
I  Levin.  52,   jgj^p^  of  Jin  inferior  '  Magiftrate,  as  a  Juftice  of  Peace,   or  Mayor  of  a 
fiCo^'^gS.     Town,  &c.  tho'  he  be  not  then  in  the  aftual  Execution  of  his  Office,  or 
.  R0.Re.224.  of  an  inferior  Officer  of  Juftice,  as  a  Conftable,  and  fuch  like,  being  in  the 
adlual  Execution  of  his  Office. 

SeSl.  3.  However,  it  feems  the  better  Opinion,  That  no  one  ought  to 
be  bound  ''  to  the  Good  Behaviour  for  any  rafli,  quarrelfome,  or  unman- 
nerly Words,  unlefs  they  either  diredlly  tend  to  a  Breach  of  the  Peace,  or 
to  fcandalize  the  Government,  by  abufing  thofe  who  are  intrufted  by  it  with 
the  Adminiftration  of  Juftice,  or  to  deter  an  Officer  from  doing  his  Duty ; 
and  therefore  it  feems,  That  he  "  who  barely  calls  anotlier  Rogue,  or  Raf- 
cal,  or  Teller  of  Lies,  or  Drunkard,  &c.  ought  not  for  fuch  Caufe  to  be 
bound  to  the  Good  Behaviour. 

ScB.  4.     However,  I  cannot  find  any  certain  precife  Rules  for  the  Di- 

reftion   of  the  Magiftrate   in   this  Pvefpeft,  and   therefore  am  inclined  to 

think,  that  he  has  a  difcretionary  Power  to  take  fuch  Surety  of  all  thofe 

whom  he   fhall  have  juft  Caufe  to  fufpedt  to  be.  dangerous,  quarrelfome, 

or  fcandalous,  as  of  thofe  who  fleep  in   the  Day,  and  go  abroad  in  the 

Night,  and  of  fuch  as  keep  fufjiicious  Company,  and  of  fuch  as  are  gene- 

Dait.  75.       rally  fufpedled  to  be  Robbers,  &c.  and  of  Eve-Droppers,  and  common 

iRoi.Ke  150.  Drunkards,  and  all  other  Perfons,  whofe  Mift)ehaviour  may  reafonably  be 

aVentr.  22,   intended  to  bring  them  within  the  Meaning  of  the  Statute,  as  Perfons  of 

^^'  ^'^'         evil  Fame,  who,  being  defcribed  by  an  Exprcffion  of  fo  great  Latitude, 

feem  in  a  great  meafure  to  be  left  to  the  Judgment  of  the  Magiftrate.     But 

if  he  commit  one  for  want  of  Siweties,  he  muft  Ihew  the  Caufe,  &c.  with 

convenient  certainty. 

PaiiT>  1:9,         SeSl.   5.     As   to  the  fecond  Point,  viz.  For  what  Miitehaviours  fuch  a 

'^'^-  Recognizance  fhall  be  forfeited,  it  is  laid  down  as  a  general  Rule  in  the 

Argument  of  Stamp   and  Hide'i    Cafe,    That   whatever  xvjli   be  a  good 
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Caufe  to  bind  a  Man  to  his  Good  Behaviour,  will  forfeit  a  Recognizance  Cro.  Ca.  499. 
for  it,  yet  this  is  fince  denied  in  Heywai'd'^  Cafe ;  and  indeed  does  by  no 
Means  feem  to  be  maintainable,  becaufe  the  Statute  in  ordering  Perfons  of 
evil  Fame  to  be  bound  in  this  Manner,  feems  in  many  Cafes  chiefly  to  re- 
gard the  Prevention  of  that  Mifchief  which  they  may  juftly  be  fufpefted  to 
be  likely  to  do ;  and  in  that  Refpedl:  requires  them  to  fecure  the  Publick. 
from  that  Danger  which  may  probably  be  apprehended  from  their  future 
Behaviour,  whether  any  aftual  Crime  can  be  proved  upon  them,  or  not ; 
and  it  would  be  extreamly  hard  in  fuch  Cafes  to  make  Perfons  forfeit  their 
Recognizance,  who  yet  may  juftly  be  compellable  to  give  one,  as  thofe  who  13H.  7.  lo.b. 
keep  fufpicious  Company,  or  thofe  who  fpend  much  Money  idly,  without  '^*''-  «a-  75- 
having  any  vifible  Means  of  getting  it  honeftly,  or  thofe  who  lie  under  a 
general  Sufpicion  of  being  Rogues,  &c. 

Sect.  6.  However,  it  feems  that  fuch  a  Recognizance  fhall  not  only  be 
forfeited  for  fuch  atflual  Breaches  of  the  Peace,  for  which  a  Recognizance  for  2  H.  7.  2.  b." 
the  Peace  may  be  forfeited,  but  alfo  for  fome  others,  for  which  fuch  a  Re- 
cognizance cannot  be  forfeited  ;  as  for  going  armed  with  great  Numbers  to 
the  Terror  of  the  People,  or  fpeaking  Words  tending  to  Sedition,  &c.  and 
alfo  for  all  fuch  ad:ual  Milbehaviours  which  are  intended  to  be  prevented  Cro.  Ca.  499. 
by  fuch  a  Recognizance,  but  not  for  barely  giving  Caufe  of  Sufpicion  of 
what  perhaps  may  never  actually  happen. 


CHAP.     LXII. 

Of  Affaults   and  Batteries. 

N  D  now  I  am  come  to  confider  the  feveral  Kinds  of  acftual  Diftur- 
bances  of  the  Peace,  and  thefe  are  j  either, 

1 ,  Such  as  may  be  committed  by  one  or  two  Perfons. 

2.  Such  as  require  a  greater  Number. 


A 


Thofe  which  may  be  committed  by  one  or  two  Perfons,  are, 

1 .  Aflaults  and  Batteries. 

2.  Affrays. 

3.  Forcible  Entries  and  Detainers. 

As  to  Affaults  and  Batteries,  I  fliall  confider  the  following  Particulais : 

1 .  What  fliall  be  faid  to  be  an  AfTault. 

2.  What  fhall  be  faid  to  be  a  Battery. 

3.  In  what  Cafes  they  may  be  juflified. 

4.  In  what  Manner  they  are  to  be  punifhed. 

Sect.   1 .     As  to  the  firfl  Point,  it  feems  that  an  AfTault  Is  an  Attempt,  Puiton  4,  a. 
or  Offer,  with  Force  and  Violence,  to  do  a  corporal  Hurt  to  another ;  as 
by   flriking  at  him  with,  or  without,  a  Weapon  3  or  prefenting  a  Gun  5  Mod.  173, 
at  him,  at  fuch  a  Diflance  to  which  the  Gun  will  carry,  or  pointing  ai74- 
Pitch-fork  at  him,  ftanding  within  the  Reach  of  it ;  or  by  holding  up  ^^^'  ^^  545' 
M  m  one's 


lyz. 

1  Mod.  3. 

3  Lev.  404 


'1 3  4  0/  4fny/j.  Book  L 

1  Vent.  256.  one's  Fifi:  utliim,  or  by  any  other  fiich  like  Ad  done  in  an  sngry  threaten- 
■!  Ke°b.*92i.  ing  Manner  J  and  from  hence  it  clearly  follows,  That  one  charged  with  an  Af- 
40  Ed.  3.40  a.  fault  and  Battery,  may  be  found  guilty  of  the  former,  and  yet  acquitted  of  the 
42  Ed.  3. 7.  a.  latter.  Eut  "  every  Battery  includes  an  AfTault,  therefore  on  an  Indidment 
tl.b.'2%a.  of  AfTault  and  Battery,  in  which  the  Aflault  is  ill  laid,  if  the  Defendant 
22  Aff.  60.  be  found  guilty  of  the  Battery,  it  is  fufHcient.  Notwithftanding;  the  many 
Pl^i  ^z  ^^^  ancient  opinions  to  the  contrary,  it  feems  agreed  at  this  Day,  that  no  Words 
5,  e.V.'s!'  '^'  whatfoever  can  amount  to  an  Allault. 

22Afr.'pi.ii.  Sea.  2.  As  to  the  fecond  Point,  viz.  What  fhall  he  faid  to  be  a  Bat- 
Lamb.^  126.  ^^^'  '^^  feems  that  any  Injury  whatfoever,  be  it  never  fo  fmall,  being  adu- 
»Salk,  384.  ally  done  to  the  Perfon  of  a -Man,  in  an  angry,  or  revengeful,  or  rude,  or 
6M6d.  149,  infolent  Manner,  as  by  Spitting  in  his  Face,  or  any  Way  touching  him  in 
Anger,  or  violently  juflling  him  out  of  the  Way,  are  Batteries  in  the  Eye 
of  the  Law :  But  it  is  faid  to  be  no  Battery  to  lay  one's  Hand  gently  on 
38/7     another  whom  an  .OfHcer  has  a  Warrant  to  arreft,  and  to  tell  the  Officer 

2  R.  A.  546.  that  this  is  the  Man  he  wants. 

Sea.  3 .  As  to  the  third  Point,  viz.  In  what  Cafes  an  Aflault  and  Bat- 
tery may  be  juftified,  this  is  fo  fully  fet  forth  already  in  the  Chapter  of  Sure- 
ty of  the  Peace ^  that  there  feems  to  be  no  need  of  any  farther  Confidera- 
tion  thereof  in  this  Place ;  and  therefore  I  fliall  only  add.  That  where  a 
Man  in  his  own  Defence  beats  another  who  firfl  affaults  him,  &c.  he  may- 
take  an  Advantage  thereof  upon  an  Indidlment,  as  well  as  upon  an  Adion  ; 
6  Mod.  172.  but  with  this  Difference,  that  in  the  firfl  Cafe  he  may  give  it  in  Evi- 
dence upon  the  Plea  of  Not  guilty,  and  in  the  latter  he  mufl  plead  it  fpe- 
cially. 

Sea.  4.  As  to  the  fourth  Point,  viz.  How  unlawful  Affaults  and  Batte- 
ries are  punifhed,  there  is  ho  doubt  but  that  the  Wrong-doer  is  fubjed,  both 
to  an  adion  at  the  Suit  of  the  Party,  wherein  he  fhall  render  Damages,  G?r. 
and  alfo  to  an  Indidlment  at  the  Suit  of  the  King,  wherein  he  "fhall  be 
£ned  according  the  Heinoufnefs  of  the  Offence. 


CHAP.     LXIII. 

Of  Affrays. 
N  treating  of  Affrays,  I  fliall  confider, 

1.  What  fhall  be  faid  to  be  an  Affray. 

2.  How  far  it  may  be  fuppreffed  by  a  private  Perfon. 

3.  How.  far  by  a  Conftable. 

4.  How  far  by  a  Juflice  of  Peace. 

5.  In  what  Manner  the  feveral  Kinds  of  Affrays  may  be  punifhed. 

3  Inft.  158.        Sea.  I.    As  to  the  firfl  Point,  it  is  faid,  That-the  Word  Affray  is  de- 

a  t.  ca.  8.     j.}y£(j  fi-om  the  French  Word  Eff'raier^  to  terrify,  and  that  in  a  legal  Senfe 

it  is  taken  for  a  publick   Offence,   to  the  Terror  of  the  People,    from 

whence  it  feems  clearly  to  follow.  That  there  may  be  an  Affault  which 

Lamb.  125,    Will  not  amount  to  an  Affray;  as  where  it  happens  in  a  private  Place, 

126,  out  of  t-he  hearing  or  feeing  of  any,  except  the  Parties  concerned;   in 

which  Cafe  it  cannot  be  faid  to  be  to  the  Terror  of  the  People ;  and  for 

I  this 
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this  Caufe  fuch  a  private  Affuult  feems  not  to  be  inquirable  in  a  Court- 4-H.  6. 10.  a. 
^Leet,  as  all  Affrays  certainly  are,  as  being  common  Nufances,  '  ^' '^' 

Se5i.  2.    Alfo  it  is  faid,  that  no  quarrellbme  or  threatening  Words  what-  H.  P.C.  i^ri 
foever  fhall  amount  to  an  Affray  ;  and  that  no  one  qan  juftify  laying  his  ^^^,j  ^^^^%^  ' 
Hands   on  thofe  who   fliall    barely  quarrel  with  angry   Words,    without  Lamb.  Con- 
coming  to  Blows  ;  yet  it  fcemcth.  That  the  Confl.iblc  may,  at  the  Rcqueft '^"'''^'  '4- 
of  the  Party  threatened,  carry  tiie  Perfon,  who  threatens  to  beat  him,  be- 
fore a  Juftice  of  Peace,  in  Order  to  find  Sureties. 

Sect.  3.     Alfo  it  is  certain,  That  it  is  a  very  high  Offence  to  challenge ^"P"!-  ^'•>^- 
another,  either  by  Word  or  Letter,  to  fight  a  Duel,  or  to  be  the  Meffenger  \  s"d.' lis'. 
of  fuch  a  Challenge,  or  even  barely  to  endeavour  to  provoke  another  to  i  Keb  694. 
fend  a  Challenge,  or  to  fight;  as  by  difperfing  Letters  to  that  Purpofe,  full  ^"'^^  '^°' 
of  Reflexions,  and  infinuating  a  Defire  to  fight,  &c,  2Rol.Ab.  7^. 

■Sect.  4.  But  granting  that  no  bare  Words,  in  the  Judgment  of  Law, 
"carry  in  them  fo'much  Terror  as  to  amount  to  an  x'\ffray;  yet  it  feems  cer- 
tain. That  in  fome  Cafes  there  may  be  an  Affray  where  there  is  no  adlual  ^^^^-  '-^• 
Violence  ;  as  where  a  Man  arms  himfelf  with  dangerous  and  unufual  Wea-  3  ^"jj-  "^°- 
pons,  in  fuch  a  Manner  as  will  naturally  caufe  a  Terror  to.  the  People,  ^Rol.Ab.  7 s. 
which  is  faid  to  have  been  always  an  Offence  at  Common  Law,  and  is  PI-  4- 
ftridlly  prohibited  by  many  Statutes  :  For  by  2  Ed.  3,  3,.  it  is  enadled,  That  ^'  ^•^"  '^''* 
no  Man,  great  jior  fmall,  of  what  Condition  foever  he  be,  except  the  King's 
Servants,  in  his  Prefcnce,  and  his  Minijlers  in  executing  of  the  Kitig's  Pre- 
■cepts,  or  of  their  Office,  and  fuch  as  be  in  their  Company  afijling  them,  and 
-alfo  upon  a  Cry  made  for  Arms  lo  keep  the  Peace,,  and  the  fame  in  fuch  Places 
ivhere  fuch  Acts  happen^  be  fo  hardy  to  come  before  the  King's  ftiftices,  or  0- 
ther  of  the  King's  Minifters  doing  their  Office,  with  Force  and  Arms,  nor 
bring  no  Force  in  Affray  of  Peace,  nor  to  go  nor.  ride  armed  by  Night  nor  by 
Day,  in  Fairs,  Markets,  nor  in  the  Prefcnce  of  the  fujlices  or  other  Mi- 
nifters, nor  in  no  part  elfewhere,  upon  Pain  to  forfeit  their  Armour  to  the 
King,  and  their  Bodies  to  Prifon,  at  the  King's  Pleafure.  And  that  the 
King's  fiiftices  in  their  Prefence,  Sheriffs,  and  other  Miiiifters  in  their 
Bailiwicks,  Lords  of  Franchifes,  and  their  BciUffs  in  the  fame,  and  Mflyors 
and  Bailiffs  of  Cities  and  Boroughs,  within  the  fame  Cities  and  Boroughs,  and 
Borough-ljolders,  Conftables  and  Wardens  of  the  Peace  within  their  Wards.., 
fhall  have  Power  to  execute  this  Act :  And  that  the  f if  ices  afftgncd,  at  their 
coming  down  into  the  Country,  fall  have  Power  to  enquire  how  fuch  Officers 
and  Lords  have  exercifed  their  Offices  in  this  Cafe,  and  to  punifh  them  whom 
they  find,  that  have  not  done  that  which  pertained  to  their  Office ;  and  this 
Statute  is  fiirther  enforced  by  7  Rich.  2.  13.  and  20  Rich.  2.  i. 

And  in  the  Expofition  of  it,  the  following  Points  have  been  holden  : 

Sect.  5.     L  That  any  Juftice  of  Peace,  or  other  Perfon,  who  is  impow- ^- ^- ^- 249'^ 
ered  to  execute  this  Statute,  may  proceed  thereon ,  either  ex  Officio,   or  by 
Force  of  a  Writ  out  of  Chancery  formed  upon  the  Statute,  and  that  if  he  3  ''nil.  161. 


find  any  Perfon  in  Arms  contrary  to  the  Form  of  the  Statute,  he  may  feize  ^^'-  "^''■ 
the  Arms,  and  commit  the  Offender  to  Prifon  j  and  that  he  ought     ''~     ^"^  •  ' 


10  &c. 
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to  make  a  Record  of  his  whole  Proceeding,  and  certify  the  fame  into  the  i^^iif.  23, 
Chancery,  where  he  proceeds  by  Force  of  the  faid  Writ,  or  into  the  Ex-  ^  ^"'^'  2^°" 
chequer,  where  he  proceeds  ex  Officio. 

Sect.  6.     IL  That  where  a  Juitice  of  Peace,  ^c.  proceeds  upon  the  faid  ^''o- El.  294. 
Writ,  he  may  not  only  imprifon  thofe  whom  he  fhall  find  offending  a-  ^°"'  ^^^'°' 
gainft  the  Statute  in  his  own  View,  but  alfo  thofe  who  fhall  be  found ' "°' 
by  an  Inqueft  taken  before  him,  to  have  offended  in  fuch  Manner  in  his 
Abfence  j  and  I  do  not  fee  why  he  may  not  do  the  fame  where  he  pro- 
ceeds ex  Officio  J  for  feeing  the  faid  Writ  hath  no  other  Foundation  but 

th6 
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the  fold  Statute,  and  is  the  moft  authentick  Explication  thereof,  it  feemeth 
that  the  Rules  therein  prelcribed,  fliould  be  the  befl  Diredlion  for  all  Pro- 
ceedings upon  that  Statute. 
Cio.  El.  294.      ^e^_  7.    III.  That  the  Under-SherifFmay  execute  the  faid  Writ,  being 
direfted  to  the  Sheriff,  if  it  name  him  only  by  the  Name  of  his  Office, 
and  not  by  his  proper  Name,  and  do  not  exprelly  command  him  to  adl  in 
his  proper  Perfon. 
J 4  Ed.  3. 33.      Se5l.  8.     IV.  That  a  Man  cannot  excufe  the  wearing  fuch  Armour  in 
*■  ''„  ^         Publick,  by  alledging  that  fuch  a  one  threatened  him,  and  that  he  wears  it 
3'inii.'i6?,^  for  the  Safety  of  his  Perfon  from  his  Affault  j  but  it  hath  been  refolved, 
'f  2-  That  no  one  fhall  incur  the  Penalty  of  the  faid  Statute  for  affembling  his 

-g"  /    ^ '    Neighbours  and  Friends  in  his  own  Houfe,  againft  thofe  who  threaten  to  do 
'■1  H,  7.  39  a.  him  any  violence  therein,  becaufe  a  Man's  Houfe  is  as  his  Caftle. 
3  Inft.  \bz.        ^^.^_   g      y_  That  no  Wearing  of  Arms  is  within  the  Meaning  of  this 
3  Mod.  1 1 7,  Statute,  unlefs  it  be  accompanied  with  fuch  Circumftances  as  are  apt  to  ter- 
118.  rify  the  People  j  from  whence  it  feems  clearly  to  follow.  That  Perfons  of 

2  Bulft.  330.  Q^ijfy  jjj-g  ij-,  j.,Q  Danger  of  oftcnding  againft  this  Statute  by  wearing  com- 

mon Weapons,  or  having  their  ufual  Number  of  Attendants  with  them,  for 
their  Ornament  or  Defence,  in  fuch  Places,  and  upon  fuch  Occafions,  in 
which  it  is  the  common  Fafliion  to  make  ufe  of  them,  without  caufing  the 
leaft  Sufpicion  of  an  Intention  to  commit  any  Ad:  of  Violence  or  Diftur- 
bance  of  the  Peace.     And  from  the  fame  Ground  it  alfo  follows,  That 

Crom.  64.  a.  Perfons  armed  with  privy  Coats  of  Mail,  to  the  Intent  to  defend  themfelves 
againft  their  Adverfaries,  are  not  within  the  Meaning  of  this  Statute,  be- 
caufe they  do  nothing  in  terror  em  populi. 

SeB.  10.     VI.  That  no  Perfon  is  within  the  Intention  of  the  faid  Sta- 

Poph.  121,     tute,  who  arms  himfelf  to  fupprefs  dangerous  Rioters,  Rebels,  or  Enemies, 

'^^-  and  endeavours  to  fupprefs  or  refift  fuch  Difturbers  of  the  Peace  or  Quiet 

of  the  Realm ;  for  Perfons  who  fo  arm  themfelves,  feem  to  be  exempted 
out  of  the  general  Words  of  the  faid  Statute,  by  that  Part  of  the  Excep- 
tion in  the  Beginning  thereof,  which  feems  to  allow  all  Perfons  to  arm 
themfelves  upon  a  Cry  made  for  Arms  to  keep  the  Peace,  in  fuch  Places 
where  fuch  Acls  happen. 

Lamb.  131.        ^^^'   ^  !•     As  to  the  fecond  Point,  viz.  How  far  an  Affray  may  be  fup- 

3  Inft.  158.  preffed  by  a  private  Perfon,  it  feems  agreed,  That  any  one  who  fees  others 
^•^•'"•^'3'"  fighting,  may  lawfully  part  them,  and  alfo  ftay  them  till  the  Heat  be  over, 
22  £.4. 44. b.  and  then  deliver  them  to  the  Conftable,  who  may  carry  them  before  a  Ju- 
Dait.  ca.  8.  ftjce  of  Pcacc,  in  order  to  their  finding  Sureties  for  the  Peace :  Alfo  it  is 
liiTa^'i-.^'"    ^'^^^■>  '^^^^  any  private  Perfon  may  ftop  thofe  whom  he  fhall  fee  coming 

to  join  either  Party ;  and  from  hence  it  feems  clearly  to  follow,  That  if  a 
Man  receive  a  Hurt  from  either  Party  in  thus  endeavouring  to  preferve  the 
Peace,  he  fhall  have  his  Remedy  by  an  Aftion  againfl  him  ;  alfo  upon  the 
3  Inft.  1 38.    fame  Ground  it  feems  equally  realbnable.  That  if  he  unavoidably  happen 
Con.  Lamb,    to  hurt  either  Party,  in  thus  doing  what  the  Law  both  allows  and  com- 
llalt  ca    8.  ""lerids,  he  may  well  juftify  it,  inafmuch  as  he  is  no  way  in  Fault ;  and  the 
Damage  done  to  the  other,  was  occafioned  by  a  laudable  Intention  to  do 
him  a  Kindnefs. 
Lamb.  13 ».        SeB.   12.     However  it  feems  clear,  That  if  either  Party  be  dangeroufly 
?f^ft"^  8^    wounded  in  fuch  an  Affray,  and  a  Stander-by,  endeavouring  to  arreft  the 
Bro"Faux  "    Other,  be  not  able  to  take  him  without  hurting,  or  even  wounding  him,  yet 
Jmprifon-       he  is  no  way  liable  to  be  puniihed  for  the  fame,  inafmuch  as  he  is  bound, 
men^  35,  44.  ^-^^^^  p^jj^  of  Fine  and  Imprifonment,  to  arreft  fuch  an  Offender,  and  eitiier 
10  H.  7. '20^.' detain  him  till  it  appear  v/hether  the  Party  will  live  or  die,  or  carry  him 
Mt.  52-     before  a  Juftice  of  Peace,  by  whom  he  either  is  to  be  bailed  or  commit- 
ted, &c. 

Sect.   13. 
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^cSl.    13.     As  to  the  third  Point,  viz..  Ht)\v  far  an  AtTray  may  be  (up- 
'■prefled  by  a  Conftablc  ;  it  fecins  agreed,  That  a  Conllable  is  not  only  im- 
power'd,  as  all  private  perfons  are,  to  part  an  Affray  which  happens  In  his  \}'^o  l^'^' . 
Prefence,  but  is  alfo  bound  at  his  Peril  to  ufe  his  bell  Endeavours  to  this  La„,5  ,,,'/.'' 
Purpofe,  and  not  only  to  do  his   utnioft  himlelf,  but  alfo  to  demand  the  13?. 
AlTiftance  of  others,  Vvhich  If  they  refufe   to  give  him,  they  are  punillnible  ,^tl' "fj"^^"^ 
with  Fine  and  In'iprifonment. 

Se-:!.    14.     And  it  fiid.  That   if  a  Conftable    fee   Perfons   either   aftual- 
iy  engaged  in  an  Affray,  as  by  Striking,  or  offering  to  ftrike    or   drawing  Lamb.  132, 
their  Weapons,  QSc.  or  upon   the  very  Point  of  entering  upon  an  Affray,  '5  3-  - 

'as  where  one  dial  1  threaten  to  kill,  wound,  or  beat  another,  he  may  either 
carry  thfe  Offender  before  a  Juftice  of  the  Peace,  to  the   end  that  fuchJu-H  P.  C.  .36. 
•flice  may  compel  him  to  find  Sureties  for  the   Peace,  £ft.  or  he  may  im-  B,o^s"rcty' 
prifon  him  of  his  own  Authority  for  a  reafonable  Time,  till  the  Heat  Ihall  23, 36. 
te  over,  and  alfo  afterwards  detain  him  till  he  find  fuch  Surety  by  Obliga- Cfo-  ''''  ^75- 
lion:  But  it  feernsj  That  he  has  no  Power  to  imprifan  fuch  an  Offender ^/^.j/jg^/' 
in  any  other  Manner,  or  for  any  other  Purpofe;  for  he  cannot  juftify  the  Pi.  436, 
committing  an  Affrayed  to  Gaol  till  he  fliall  be  puniflicd  lor  his  Offence-,  ^"g/'^;  ^j. 
And  it  is  laid.  That  he  ought  not  to  lay  Hands  on  thofe,  who  barely  con-  ,0  Ed.  4^13.* 
tend  with  hot  Words,  without  any  Threats  of  perfonal  Hurt,  and  that  all  5  H.  7.  6  a. 
•C*»'hich  he  can  do  in  fuch  a 'Cafe,  is  to  command  them  under  Pain  of  Im- ^^"'^  ^''*  ^  * 
prifonment  to  avoid  Fighting. 

^e5i.   1 5.     But  he  is  fo  far  intrufted  with  a  Power  over  all  adlual  Af-  j  H.  7  6  3. 
frays,  that  though  he  himfelf  is  a  Sufferer  by  them-,  and  therefore  liable  ^j^^^^  ^5 1- 
to  be  objeftvid  againft,  as  likely  to  be  partial  in  his  own  Caufe,  yet  he  may  2  Bulft.  s'sg. 
fupprefs  them  ;  and  therefore,  if  an  Affuilt  be  made  upon  him,  he  niay 
not  only  defend  himfelf,  but  alfo  imprifon  the  Offender,  in  the  fame  Man- 
her  as  if  he  we're  no  way  a  Party. 

ScSt.   16,     And  if  an  Afflay  be  in  a  Hou'fe,  the  Conftable  may   break  >3Ed.4  9. a. 
Cpen  the   Doors   to  preferve  the  Peace,  and  if  Affrayers  fly  to  a  Houfe ^^|["  ^^ ' *^''' 
and  he  follow  with  freffi   Suit,  he  may  break  open  the  Doors  to  take  67. 
them.     •  ^amb.  IJ3, 

^eB.   17.     But  It  is   faid,  That  a  Conftable  hath  no  Power  to  arreft  an.p.c.  135. 
Mail  for  an  Affray  done  out  of  his  own  View,  without  a  Warrant  fiom  Cto  El.  375. 
a  Juftice  of  Peace,  unlefs  a  Felony  were  done  or  likely  to  be  done;  for  °'^p" '°.v  , 
it  is  the  proper  Bufmefs  of  a  Conftable  to  preferve  the  Peace,  not  to  pu-  ,36.' 
nifli  the  Breach  of  it ;  nor  does   it  foUov/  from  his  having  Power  to  com- 
p(el  thofe  to  find  Sureties  who  break  the  Peace  in  his  Prefence,  that  he  has 
the  fam'6  Power  over  thofe  who  break  it  in  his  Abfence^  inafiiiuch  as  .in 
fuch  Cafe  it  is  moll:  proper  to  be  done  by  thofe  who  may  examine  the 
whole  Circumftahces  of  the  Matter  upon  Oath,  which  a  Conftable  cannot 
dt);  yet  is  it  fiid,  That  he  may  carry  thofe  before  a  Juftice  of  Peace,  who  Lamb.  131, 
were  arrefted  by  fuch  as  were  prefent  at  an  Affray,  and  delivered  by  them  l^^k.  cap.  8. 
into  his  Hands.  '    ,  . 

&e5t.   18.     As  to  the  fourth  Point,  iv£-.  In  what  Manner  an  Affray  may 
be  fuppreffed  by  a  Juftice  of  Peace  ;  there  is  no  doubt,  but  that  he  may  H.  P.  C.  136; 
and  muft  do  all   fuch  Things  to  that  Purpofe,  which  a  private  Man  or  P^'' p^P.' ?' 
Conftable  are  either  enabled,  or  required  by  the  Law  to  do  :  But  it  is  faid,  prifonment. 
That  he  cannot  without  a  Waitant  authorize  the  Arreft  of  any  Perfon  for  ^'  >*.  3  3- 
nn  Affray  out  of  his  View ;  yet  it  feems  clear;  that  in  fuch  Cafe  he  niay  ^j^";^*'^/ ' 
make  his  Warrant  to  bring   the  Offender   before  him,   in  order  to  compel  PI.  551. 
him  to  find  Sureties  for  the  Peace, 

Nn  -^ea.  19; 
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iS;  it.    i  q.     Alio  'X  feenis.    That  u  Jnftice  of  Peace  bus  a  greater  Power  over 

one  who  has  dangerouilv  woiindfcl   another  in  an  Affray,  than  either  a 

See  38  Ed.  3.  private  Perfon  or  a  Conliable  ;  for  there  does  not  feem  to  be  any  good  Au- 

*^2  Aff  *(5      tf^ority,  that  theie  have  any  Power  at  all  to  take  Sureties  of  fuch  an  Of- 

5  Mod.  84-    ft-^n^^er  ;  but  it  feems  certain,  That  a  Juftice  of  the  Peace  has  a  difcretionary 

Power  either  to  commit  him,  or  to  bail  him,  till  the  Year  and  Day  be  paft; 

H  P.  C  36.   but  it  faid,  that   he  ought  to  be   very  cautious  how  he  takes  Bail,  if  the 

Poph."'3-     Wound  be  d'^ngergnsi  tLr  that  if  the  Party  die,  and  the  Offender  appear 

not,  he  is  in  Danger  of  being  feverely  fined,  if  he  Hiall  appear  upon  the 

whole  Circumrtances  of  the  Cafe  to  have  been  too  favourable, 

ScSl.  20.  As  to  the  fifth  Point,  '•ch..  lA  what  Manner  the  feveral  Kinds 
of  Affrays  are  to  be  puniilied ;  it  fufficiently  appears  from  the  foregoing 
Part  of  this  Chapter,  how  fuch  Affrays  as  are  accompanied  with  Force 
and  Arms,  are  to  be  dealt  with  upon  the  Statute  of  Northampton ;  and 
therefore  I  fhall  only  examine  in  this  Place,  what  Penalties  other  Affrays 
are  liable  unto ;  as  to  w^hich  it  is  to  be  obferved,  That  all  Affrays  in  ge- 
neral are  punifhed  by  Fine  and  Imprifonment,  the  Meafure  of  which 
Aleyn  79.  is  to  be  regulated  by  the  Difcretion  of  the  Judges  according  to  the  Circum- 
ftances  of  the  Cafe,  which  very  much  vary  the  Nature  of  this  Crime,  and 
in  fome  Cafes  make  it  fo  inconfiderable  as  fcarce  to  deferve  to  be  taken  No- 
tice of;  and  in  others  make  it  an  Offence  of  a  very  heinous  Nature,  as  in 
the  following  Inflances : 

1 .  In  Refpedl  of  the  dangerous  Tendency  thereof. 

2.  In  Refpedl  of  the  Perfons  againft  whom  it  is  committed. 

3.  In  Refpedt  of  the  Place  wherein  it  happens. 

SeB.  21.     And  firft,  an  Affray  may  receive  an  Aggravation  from  the 

dangerous  Tendency  thereof,    as   where  Perfons   coolly  and  deliberately 

Poph.  153.     engage  in  a  Duel,  which  cannot  but  be  attended  with  the  apparent  Dan- 

slnii.  158.     ger  of  Murder,  and  is  not  only  an  open  Defiance  of  the  Law,  but  carries 

with  it  a  direct  Contempt  of  the  Juftice  of  the  Nation,  as  putting  Men 

I  Sid.  186.     under  a  Neceffity  of  righting  themfelves  ;  upon  which  Confiderations,  Per- 

iKeb.  694,.    fons  convidled  of  barely  fending  a  Challenge,  have  been  adjudged  to  pay  a 

Moor  563.      Fine  of  one  hundred  Pounds,  and  to  be  imprifoned  for  one  Month  without 

PI.  763.        Bail,  and  alfo  to  make  a  publick  Acknowledgment  of  their  Offence,  and  to 

be  bound  to  their  good  Behaviour. 

SeB.  22.  Secondly,  An  Affray  may  receive  another  Aggravation  from 
the  Perfons  againft  whom  it  is  committed;  as  where  the  Officers  of  Juftice 
are  violently  difturbed  in  the  due  Execution  of  their  Oftice,  as  by  the  Re- 
fcous  of  a  Perfon  legally  arrefted,  or  the  bare  Attempt  to  make  fuch  a  Re- 
fcous  ;  for  all  the  minifters  of  the  Law  are  under  its  more  immediate  Pro- 
te<flion. 

SeB.  23.  Thirdly,  An  Affray  may  receive  a  f'.rther  Aggravation  from 
the  Place  wherein  it  is  committed,  and  upon  this  Refpedl  all  Affrays  in 
the  King's  Court  are  fo  feverely  puniflied,  as  hath  been  fliewn  already  in 
t2Co.  101.  Chapter  21,  and  upon  the  liime  Account  alfo,  all  Affrays  in  a  Church  or 
1  Keb.  290,  Church-yard,  have  been  always  efteemed  very  heinous  Offences,  as  be- 
ing great  Indignities  to  the  Divine  Majefty,  to  whofe  Worfliip  and  Ser- 
vice fuch  Places  are  immediately  dedicated.  And  upon  this  Confideration, 
all  irreverent  Behaviour  in  thefe  Places  hath  been  efteemed  fo  criminal  by 
the  Makers  of  our  Laws,  that  they  have  not  only  feverely  punifhed  fuch 
Difturbances  in  them  which  are  puniftiable  where-ever  they  happen,  as 
all  adtual  Affrays,  ^c.   but  alfo  fuch,  which  if  they  happen  elfewhere, 
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;;re  not  piinlfhabic  at  dl  ;  of.  bare  quarrelfome  Words;,  and  even  Ak.Ii  whuli 
would  be  commendable  if  done  in  another  Place  j  as  Arrefl.-,  by  Virtue  of 
legal  Procels :  But  for  the  better  Undcrftanding  hereof,  I  flLdl  confider  the 
feveral  Statutes  made  for  this  Purpofe. 

Scv?.  24.  And  tirft,  it  is  enarted  by  5  and  6  E,i  6.  4.  7'laf  if  mis  PtT- 
fon  iLhirtfoc-Vif,  Jl-ali  by  irords  only  quarrel,  chide,  or  hrai;!^  in  n>ix  Church  or 
Church-yard,  that  then  it.  Jl: all  be  hm-ftd  unto  the  Ordinary  'f  the  Place  ivhcre 
the  fume  Offence  Jhall  be  done,  and  proved  by  t-ico  la^wful  IVitnefjh,  to  fufpend 
every  Per/on  fo  offending;  that  is  to  fay,  if  he  be  a  Layman,  ah  ingreflii  Ec- 
clefiae,  and  if  h  be  a  Clerk,  from  the  Minijhation  of  his  Office,  for  fo  long 
Time  as  thefime  ordinary  Jkall  by  his  Difcretion  think  meet  and  cotrjcnient^ 
according  to  the  Fault. 

SeB.  25.  And  it  is  further  enadted  by  the  faid  Statute,  'that  if  any  P  er- 
fon  fiall finite  or  lay  any  violent  Hands  upon  any  other,  either  in  any  Church  or 
Church-yard ;  that  then,  ipfo  Fa<5to,  every  Perfonfo  offending  Jhall  be  deemed 
excommunicate,  and  be  excluded  from  the  Fcllowjhip  and  Company  of  Chr ill's 
Congregation. 

Se5l.  26.  And  it  is  alfo  further  ena<fted  by  the  fliid  Statute,  tljaf  if  any 
Perfon  JJjall  maliciozify  ftrike  any  Perfon  -with  any  Weapon  in  any  Church  or 
Church-yard,  or  Jhall  draw  any  Weapon  in  any  Church  or  Church-sard,  to  the 
Intent  to  Jlrike  another  with  the  fame  Weapon;  that  then  every  Perfonfo  of- 
fending, and  thereof  being  conviSled  by  Vcrdi^  of  tii^ehe  Men,  or  by  his  own 
ConfeJJion,  or  by  two  lawful  Witnejfes,  before  the  Jufices  of  Affize,  Jtifticei 
of  Oyer  and  Terminer,  or  Jujiices  of  Peace  in  their  Sejlons,  by  Force  of  this 
ASl,  Jhall  be  adjudged  by  the  fame  Jujlices  before  whom  fucb  Perfon  Jhall  be 
conviSled,  to  have  one  of  his  Ears  cut  off,  ficc.  and  befdes  that  every  fucb 
Perfon  to  be,  and f  and  ipfo  Fade  excommunicated,  as  aforefaid. 

And  in  the  Expofitlon  hereof  it  hath  been  holden  : 

Seel.  27.     I.  That  notwithftanding  the  Words  of  the  Statute  be  exprefl 
fed,  That  he  who  fmites  another  in  the  Church,  &c.  fliall,  ipjo  FaSlo,  be 
deemed  excommunicate  ;  yet  there  ought  either  to  be  a  precedent  Convic- 
tion at  Law,  which  muft  be  tranfmitted  to  the  Ordinary,  or  elfe  the  Ex-  Dyer  2-?. 
communication  muft  be  declared  in  the  Spiritual  Court  upon  a  proper  Proof  P'- 48-' 
of  the  Offence  there  ;  for  it  is  implied  in  every  Penal  Law,  that  no  one  *^  y  ■'''■'*'^^' 
fliall  incur  the  Penalty  thereof,  till  he  be  found  guilty  upon  a  lawful  Trial ;  UuT^,^''  ' 
alfo  it  muft  be  intended  in  the  Conftrudlion  of  this  Statute,  that  the  Ex-  ^^"-  ^^■ 
communication  ought  to  appear  Judicially,  for  otherwife  there  could  beno '^'°'^''^'5' 
Abfolution. 

SeSl.  28,     n.  That  he  who  ftrikes  another  in  a  Church,  Cifc-.  cannowaycro  Ta    6 
excufe  himfclf,  by  fhewing  that  the  other  alliulted  him. 

Se£f.  29.     in.    That    Churchwardens,     or    perhaps     private    Perfons,  1  Saund.  13, 
who  whip  Boys  for  playing  in  the  Church,  or  pall  off  the  Hatsofthofe  'l'. 
who  obftinately  refufe  to  take  them  off  themfclves,  or  gently  lay  their  3  Keb  ^1*2* 
Hands  on  thofe  who  difturb  the  Performance  of  any  Part  of  divine  Ser-  '  ^^oJ-  168'. 
vice,  and  turn  them  out  of  the  Church,  are  not  within  tlie  Meaning  of 
the  Statute. 

SeB.  30.  Alfo  it  is  enacfled  by  r  Ma.  Seff  2.  cap.  3.  That  if  any  Pet" 
fon  or  Perfons,  of  their  own  Power  and  yluthority,  Jhall  willingh  and  of  Purpofe 
by  open  and  overt  Word,  Fa£l,  Act,  or  Deed,  ma'licioiify  or  ccnt'emptuoujly  molejl, 
let,  diflurb^  vex  or  trouble,  or  by  any  other  unlatififl  IVays  and  Means,  dijquiet, 
or  mi  fife,  any  Preacher  who  (hall  be  licenfed,  allowed,  or  authorized  to  preach 
by  the  S^ueen's  Highnefs,  or  by  any  Archhijhop,  or  Bifiop  of  this  Realm,  or 
by  any  other  lawful  Ordinary,  or  by  any  of  the  Umverlities  c/' Oxford  and  Cam- 
bridge, or  otherwife  lawfully  authorized  or  charged,  by  Reafon  cf  his  or  their 
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C.urt\  Bc!nft\\  or  ctbcr  Spiritucl  Promotion  or  Charge,  in  an-j  of  his,  or  their 
open  Stnii'jn,  &c.  or  if  any  Pnfon  or  Perfons  f:)all  maliciotify,  luilluigly,  or  of 
purpcfe,  molif,  let,  dijiurb,  -vex,  dif^uiet,  or  otheru>ifc  trciible  a7iy  Parfon,  Vicar, 
Pari/Ij-Pric/i,  or  Ciirnte,  or  any  laivf id  Prieji,  preparing,  faying,  doing,  fmgitig, 
fninijlring  or  celebrating  the  Mcfs,  cr  other  fuch  di-dine  Service,  Sacraments,  or 
Sacrameutals,  c.s  if  as  mojl  commonly  frequented  and  iifcd  in  the  la  ft  2~ear  cf  the 
Reign  of  the  late  Soir reign  Lord  King  Henry  the  Eighth,  or  that  at  any  T/mc 
hei-eafter  Jl.mdd  be  r.llow^d,  fet  forth,  or  authori-zed by  the  ^teen's  Majefty  ;  or 
if  any  Perjon  or  P  erfons  Jlxill  urdawjully,  contempt  uoufy,  or  malicioiifly,  of  their 
■own  Power  or  Authority,  pidldoism,  deface,  fpoil,  or  otherwife  break  any  Attar  or 
Altars,  or  any  Crucifix,  or  Crofs,  in  any  Church,  Chapel,  or  Church-yard ', 
every  fuch  Offender  and  Offend-  rs,  his  or  their  Aiders,  Procurers  or  Abettors-, 
maj/  be  apprehended  bv  am  Co7iflable,  or  Church-ivarden  of  the  Place  where  fuch 
Offence  Jl  all  be  committed,  or  by  a?iy  other  Officer  or  Perfon  then  being  pref'ent 
•at  the  'Time  of  the  f aid  Offence  ;  and  being  fo  apprehetided  Jhall  be  brought  before 
fome  Ju/lice  of  Peace  by  ■-ukc/n  they  fliall  be  comm'tted  forthwith,  and  within  fix 
Days  the  Matter  ff  all  be  examined  by  the  fame,  together  withfnie  other  fufti'- 
^ces;  and  on  Proof  by  two  Wttneffcs,  or  Confef/ion,  the  Offhidcr  ffall  be  commit- 
ted for  three  Months,  and  alfo  till  the  jiext  garter  Sefiions,  where,  if  they  re- 
pent, they  fk  all  be  dif charged  upon  giving  Sureties  for  their  good  Behaviour  for 
a  Tear,  and  if  they  do  not  repent  they  ff  all  be  committed  till  they  do. 
2  Jon.  159.  Se5i,  31.  It  hath  been  refolved,  That  tlie  Difturbance  of  a  Minifter  ia 
Con  Aleyn  (-^y'liig  the  prcfent  Common  Prayer  is  within  this  Statute ;  for  the  exprefs 
l°Bum.  5 1 .  Mention  of  fuch  Divine  Service,  as  Ihould  afterwards  be  authorized  by  Queen 
Mary,  doth  imphcitly  include  fuch  alfo  as  fhould  be  authorized  by  her 
SuccefTors  j  for  fince  the  King  never  dies,  a  Prerogative  given  generally  to 
one,  goes  of  Courfe  to  others. 

Se£i.  32.  Alfo  it  is  enafted  by  1  Will,  iind  Mar.  18.  Par.  19.  That  if 
any  Perfon  jhall  willingly  and  of  Purpcfe,  malicioujly  or  co7ite7nptuoiiJly  C07ne 
i7ito  any  Cathedral  or  Par  iff  Church,  Chapel,  or  other  Co7igregation  permitted 
by  thefaid  A5l,  and  difquiet  or  difturb  the  fa77ie,  or  t77ifufe  any  Preacher  or 
'Teacher,  fuch  Perfons,  upon  Proof  before  any  Juftice  of  Peace,  by  two  or 
more  fufficient  Witneffes^  ffall  fhtd  two  Sureties  to  be  boimd  by  Recognizance  in 
the  pe7ial  Su7n  of  fifty  Pounds,  a7id  on  Default  of  fuch  Sureties  fliall  be  co7n-^ 
mitted  to  Prifon^  there  to  re7nain  till  the  next  Ge7ieral  or  garter  Seffions-^ 
a7id  upon  ConviSiion  of  the  faid  Offence  at  the  faid  Ge7ieral  cr  ^a7-ter  Srf- 
/ions,  ffjallfuffcr  the  Pain  and  Penalty  of  twenty  Pounds. 


CHAP.     LXIV. 

Of  Fo7'cibh  E?7t?-ies  mid  Detainers. 

'51,  I.  1  T  feeins  that  at  the  Common  Law  a  Man  diffeifed  of  any  Lands, 
1  or  Tenements,  (if  he  could  not  prevail  bv  fair  Means,)  might 
Dalt.cap'.'76.  lawfully  regain  the  iPofleffion  thereof  by  Force,  unlefs  he  were  put  to  a 
Crom.  7o.a.b.  jvJeceffity  of  bringing  his  Acflion^  by  having  negledled  to  re-enter  in  due 
Ke!!w.  f)2.  Time :  And  it  feems  certain.  That  even  at  this  Day,  he  who  is  wrong- 
Velv.  lyz.  fully  difpoffeffed  of  his  Goods,  may  juftify  the  re-taking  of  them  by 
Su°ra'ch^^eo  Fort^^  from  the  Wrong-doer,  if  he  refufe  to  re-deliver  them.;  for  the 
%.  ll.    '      Violence  which  happens  through  the  Refiftance  of  the  wrongful  Pofieflbrj 
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being  originally  owing  to  his  own  Faulf,  gives  him  no  juft  Caurc  of 
Complaint,  inafmuch  as  he  might  have  prevented  it  by  doing  as  he 
ought, 

Se£l.  2.     But  this  Indulgence  of  tiie  Common  Law,  in  fuffering  Perfons 
to  regain  the  Lands,  they  were  unlawfully  deprived  of,  having  been   found 
by  Experience  to  be  very  prejudicial  to  the  publick  Peace,  by  giving  an 
Opportunity  to  powerful  Men,  under  the  Pretence  of  feigned  Titles,  for- 
cibly to  eje(fl:  their  weaker  Neighbours,  and  alfo  by  Force  to  retain  their 
wrongful  PofTeflions  ;  it  was  thought  neccfTary  by   many  fevere  Laws  to 
reftrain  all  Perfons  from  the  \J(&  of  luch  violent  Methods  of  doing  them- 
felves  Jullice. 
-  Se£l.  3.     However,  even  at  this  Day,  in   an  Aftion   of  Forcible  Entry  ,7  h.  7. 17, 
grounded  on  thofe  Laws,  if  the  Defendant  make  himfelf  a  Title  which  is  »•  ^■ 
found  for  him,  he  fliall  be  difmilTed  without  any  Inquiry  concerning  the  p'j^  g  ^^^  j' 
Force;  for  howfoever  he  may  be  pnnifliable  at  the  King's  Suit,  for  doing  Bro.  Force,  5* 
what  is  prohibited  by  Statute,  as  a  Contemner  of  the  Laws,  and  Dirtarber  "' ^9- 
of  the  Peace,  yet  he  flmll  not  be  liable  to  pay  any  Damages  for  it  to  the 
Plaintiff,  w^hofe  Injuftice  gave  him  the  Provocation  in  that  Manner  to  right 
liimfelf 

'  SeB.  4.  Since  therefore  Offences  of  this  Nature  are  made  fuch,  not  by 
the  Common  Law,  but  by  Statute ;  I  (Iwll  for  the  better  Underffanding 
thereof,  confider  the  feveral  Statutes  relating  to  this  Subjed:. 

SeSl.  5.  .  And  firft,  I  find  it  agreed,  That  by  2  Ed.  3.  which  is  com- 
monly called  the  Statute  of  No7~tbampton ;  if  there  be  any  I  Ife  made  of 
Arms  to  ffrike  a  Terror  into  the  Perfons  upon  wliom  a  Forcible  Entry  is 
made,  any  Juftice  of  Peace  or  other  Officer,  who  is  within  the  Purview 
of  that  Statute,  may  both  feize  the  Arms  for  the  King's  Ufe,  and  alfo  Crom.  i'62.'a; 
imprifon  the  Offenders,  but  not  reftore  the  Party  injured  to  his  Poffef^  Dale.  cap. ..8c. 
fion  ;  but  the  fiid  Statute  having  been  fully  fet  forth  in  the  foregoing 
Chapter,  I  lliall  proceed  to  thofe  Statutes  which  more  direftly  relate  to 
this  Matter. 

SeB.  6.  And  firff  it  is  enad:ed  by  5  Rich.  i.'j.  in  the  following  Words, 
And  slfo  the  Kwg  defcndeth.  That  7ione  from  hcncrjorth  niake  any  Etitry  into 
any  Lands  and  Tenements,  hnt  in  Cafe  where  Entry  is  gi-ven  by  the  Laiv ; 
and  in  fuch  Cafe  not  ncitb  Jirong  Hand,  nor  with  Multitude  of  People,  kit 
only  in  peaceable  and  cafy  Manner.  And  if  any  Man  from  henceforth  do  to 
the  contrary,  and  thereof  be  duly  convirJ,  he  ftmll  be  piinified  by  Imprifon- 
tnent  of  his  Body,  and  thereof  ranfomed  at  the  Kijig's  IV ill. 

Seii.  7.  But  this  Statute  being  found  by  Experience  not  fufficicntly  to 
have  provided  againft  the  Mifchief  intended  to  be  redreffed  by  it,  inafmuch 
as  it  gave  no  fpeedy  Remedy  to  the  Party  injured,  againft  the  Wrong-doer, 
but  left  him  to  the  common  Courfe  of  proceeding  by  way  of  Indidment  or 
Adlion,  and  made  no  Provifion  at  all  againft  Forcible  Detainers,  it  was 
thought  neceffary  to  fupply  thefe  Defcdts  by  other  additional  Laws  ;  and  to 
this  Purpofe  it  was  farther  enadted  by  15  Rich.  2,  ch.  2.  That  the  faid  Sta- 
tute and  all  others  771a de  again]}  Forcible  E7itries,  &c.  Jhall  be  fully  execu- 
ted; and  fu-ther.  That  at  all  Ti/nes  that  fuch  Forcible  Entries  f^all  be  made, 
and  Co77ipla!77t  thereof  cometh  to  the  Juftices  of  Peace,  or  to  a7iy  of  the?n, 
that  the  fame  Jiijlices  or  Jtiflice  take  fufficient  Power  of  the  Coimty,  and  go 
to  the  Place  ivhere  the  Force  is  made  ;  and  if  they  fnd  a>7y  that  hold  fuch 
Place  forcibly,  after  fuch  E7itry  i7iade,  thiy  Jl:all  be  taken  and  put  in  the  next 
Gaol,  there  to  abide  co7ivi'Si  by  the  Record  cf  the  fa77ie  Juftices  or  Jujiice,  imtil 
they  ha've  made  Fine  a7id  Ra7ifo7n  to  the  King.  And  that  all  the  People  of  the 
Cou77ty,  as  ivell  the  Sherijf  as  others,  fall  be  atte7ida7it  upon  the  fvne  Jujlices, 
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to  go  anj  (iffijl  the  fame  yiijliccs  to  arrcjl  fuch  Offetiders,  upon  Tain  of  Impri- 
fiwjent,  and  to  make  Fine  to  the  King  :  find  in  the  fatne  Manner  itf:aU  be  done 
of  them  that  make  fuch  Forcible  Entries  in  Benefices  or  Offices  of  Holy  Church. 
8Co.  izi.a,  Se5l.  8.  In  the  Expofition  of  this  Statute  it  hath  been  holden,  That  one 
Dak.  cap.  i2- juf]-jce  of  Peace  may  make  a  Record  of  fuch  a  forcible  Holding,  and  that 
Lamb.  151.  fuch  Recofd  is  not  traverfable,  becaufe  the  Juftice  of  Peace  in  making 
fg''i^"Pjif,_'- thereof,  ads  not  as  a  Minifter,  but  as  a  Judge:  Aifo  it  hath  '  latdy  been 
1708.  folemnly  refolvcd  in  Colonel  Leighton'?,  Cafe,  That  the  fame  Juftice  may 

Salk.  353.  ^fj-gfg  (.j-jg  Y'mt  for  tiiis  Offence,  either  before  the  Time  of  Convidion,  or 
(jro,^  ■  f''  ij  after ;  but  it  is  faid,  That  fuch  Juftice  of  Peace  hath  no  Power  to  com- 
196.  mit  the  Offender  to  Gaol,  unlefs  lie  do  it  immediately  upon  the  Fa6t,  or 

j^^j^^J^^Pg^^unlefs  the  Offender  fliall  afterwards  refufe  to  find  Sureties  for  his  good  Be- 
haviour.    Alfo  it  was  holden  by  the  Court  in  Leighton's.  Cafe  above  men- 
tioned. That  if  a  Perfon,  againft  whom  a  Complaint  fliall  be  made  as  ha- 
ving been  guilty  of  a  Forcible  Entry,  fliall  either  traverfe  the  Entry  or  the 
Salk.  353.      Force,  or  plead  tJiat  he  has  been  three  Years  in  PofTefTion,  the  Juftice  may 
2  Ld.  Raym.  funmion  a  Jury  for  the  Trial  of  fuch  Traverfe,  for  it  is  impoffible  to  de- 
2  Stra.  794.    termine  it  upon  View ;  and  if  the  Juftice  have  no  Power  to  try  it,  it  would 
Barnard.  K.B.  be  cafy  for  any  one  to  elude  the   Statute  by  the  Tender  of  fuch  a  Tra- 
}°!r^?-' r^'^o    verfe,  and  therefore  by  a  neceflary  Conftrudlion,  the  Juftice  muft  needs  have 
this  Power  as  incidental  to  what  is  exprelly  given  hun. 

SeSl.  9.  But  this  Statute  being  likewife  very  defedive  in  many  Refpeds, 
as  in  not  giving  any  Remedy  againft  thofe  who  were  guilty  of  a  Forcible  De- 
tainer after  a  peaceful  Entry  ;  nor  even  againft  thofe  who  were  guilty  of 
both  a  Forcible  Entry  and  a  Forcible  Detainer,  if  they  were  removed  before 
the  coming  of  a  Juffice  of  Peace  ;  and  in  not  giving  the  Juftices  of  the 
Peace  any  Power  to  reftore  the  Party  injured  by  fuch  Force  to  his  PofTef- 
fion  ;  and  alfo  in  not  fixing  any  Pain  on  the  Sheriff"  for  not  obeying  the 
Precepts  of  the  Juftices  in  the  Execution  of  the  faid  Statutes ;  it  was  far- 
ther enaded  by  8  H.  6.  9.  That  from  henceforth  where  any  doth  )nay  any 
Forcible  Entry  in  Lands  and  Tenejjients,  or  other  Poffeffions,  or  them  hold  for- 
cibly^ after  Complaint  thereof  made  within  the  fame  County  where  fuch  En- 
try is  ?nade,  to  the  Juftices  of  the  Peace^  or  to  o?ie  of  them^  by  the  Party 
grieved,  that  the  Juftices  or  Jiflice  fo  warned,  within  a  conveniejit  Time^ 
(hall  caufy  or  one  of  them  f:all  caufe,  the  faid  Statute  to  be  duly  executed^ 
and  that  at  the  Cofls  of  the  Party  fo  grieved. 

SeSt.  10.  An  it  is  farther  enaded  by  the  faid  Statute,  That  though  fuch 
P  erf  Oils  making  fuch  Entries  be  prefent,  or  elfe  departed  before  the  coming  of 
the  faid  Jufiices  or  Jufice,  notwithfanding  the  fame  Juftices  or  Jifiice  in 
fotne  good  Town  next  to  the  Tenements  fo  ejitered,  or  in  fame  other  convenient 
Place  according  to  their  Difcretion,  Jhall  have,  and  either  of  thetn  ft.mll  have. 
Authority  and  Power  to  enquire  by  the  People  of  the  fame  County,  as  well  of 
them  that  make  fuch  Forcible  Entries  in  Lands  and  Teiiements,  as  cf  them 
which  the  fame  hold  with  Force.  And  if  it  be  found  before  any  oj  them,  that 
any  doth  contrary  to  this  Statute,  then  the  faid  Jiiflices  or  Juftice  Jl:>all  'caufe 
to  refeize  the  Lands  and  Tenements  fo  entered  or  holden  as  afore,  ajjd  jhall 
put  the  Party  fo  put  out,  in  full  Pofflfjion  of  the  fame  Lands  and  Tenetnents, 
fo  e7itered  or  holden  as  before. 

SeB.  1 1 .  And  it  is  farther  enaded  by  the  faid  Statute,  That  when  thefiid 
Juflices  or  Jiflice  make  fuch  Inqidries  as  before,  they  Jl.mll  make,  or  one  of  them 
fhall  make,  their  IVarrojits  and  Precepts  to  be  direued  to  the  Sheriff  of  the 
fame  County,  commanding  hitn  of  the  King's  Behalf,  to  caufe  to  co?ne  before  thetn, 
and  every  of  thetn,  fufficient  and  different  Perfons,  dwellitig  next  about  the 
Lands  fo  entered  as  before,  to  enquire  of  fuch  Entries,  whereof  every  Man  which 

I  fJ:all 
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J}:all  be  i}j?pa?7elled  to  enquire  in  tlois  Beloalf  Jhall  have  Land  or  Tenement  of 
the  yearly  Value  of  forty  Shillings  hy  the  Tear  at  the  leajl,  above  Reprizes, 
aiid  that  the  Sheriff  return  Ifites  upon  cveiy  f  them  at  the  Day  of  the  firjl 
Precept  returnable,  tivefity  Shillings,  and  at  the  fecond  Day  Jorty  Shillings, 
and  at  the  third  Time  an  hundred  Shillings,  and  at  every  Day  after  the 
double.  And  if  any  Sheriff  or  Bailliff  within  a  Franchife  having  Return  of 
the  Kifig's  Writ,  be  flack,  and  make  fiot  Execution  duly  of  the  [aid  Precepts 
to  him  direSled  to  jnake  fuch  Enqinries,  that  he  Jhall  forfeit  to  the  King  twenty 
Pounds  for  every  D  fault,  and  moreover  Jhall  make  Fine  and  Ranfom  to  the 
King.  A7id  that  as  well  the  Juflices  or  Jujlice  aforefaid,  as  the  Juflices  of 
Affizesjl.mil  have  Power  to  hear  and  determine  fuch  Defaults  of  the  jdid  She^ 
riffs  and  Bailiff's,  at  the  Suit  of  the  King,  or  f  the  Party  grieved,  &c. 

Se£l.  12.  And  it  is  farther  enafted  by  the  laid  Statute,  That  Mayors,  Ju- 
Jiices  or  ftiflice  of  Peace,  Sheriffs  and  Bailiffs  of  Cities,  Towns  and  Boroughs 
having  Franchije,  have  in  the  faid  Cities,  Towns  and  Boroughs,  like  Power  to 
remove  fuch  Ejitries,  and  in  other  Articles  aj'orefaid,  rifing  w'thin  thefame,  as 
the  Jujiices  of  Peace,  and  Sheriffs  in  Counties  and  Countries  aforefaid  have. 

SeB.  13.  But  it  is  provided  by  the  laid  Statute,  That  they  who  keep  their 
Poffeffons  with  Force  in  afiy  Laftds  and  Tenements,  whereof  they  or  their  An- 
cefiors,  or  they  whcf  Ejlate  they  hav-'  in  fuch  Lands  a?2d  Tejiements,  have 
continued  their  Poffffions  in  the  fame  by  three  Tears  or  ?Hore,  be  not  enda?naged 
by  Force  of  this  Statute. 

SeSl.  14.  And  the  faid  Provifo  was  farther  enforced  and  explained  by  3  i 
El.  II.  by  which  it  is  declared  and  enadled,  That  710  Rejlitution  upon  a?iy  /;/* 
diEfment  of  Forcible  Entry,  or  holding  with  Force,  be  made  to  any  Perfon,  if 
the  Perfon  Jo  indiiled,  hath  had  the  Occupation,  or  been  in  quiet  Poffeffion, 
for  the  Space  of  three  whole  Tears  together,  next  before  the  Day  of  fuch  Indi^l- 
mei2t  fo  found,  a?id  his  Ejlate  therein  )iot  ended;  which  the  Party  indicted 
may  alledge  j'or  Stay  of  Rejlitution,  and  Rcflitution  to  Jiay  till  that  be  tried,  if 
the  other  will  doiy  or  traverfe  the  Jdme  :  And  if  the  fame  Allegation  be  tried  a- 
gainfi  the  fame  Perfon  fo  indited,  he  is  to  pay  fuch  Cofts  and  Damages  to  the 
other  Party,  as  ffall  be  affeffed  by  the  Judges  or  Jnfices  before  whom  the 
famejliall  be  tried ;  the  fame  CoJls  and  Damages  to  be  recovered  and  levied^ 
as  is  ijualfor  CoJls  and  Damages  'contained  in  Judgments  upon  other  A£iio}ZSt 

Seit.   15.     In  the  Conftrudlion  of  thcfe  Statutes  it  was  holden,  That  if  Crom.  lei.b. 
a  Leffee  for  Years  or  Copyholder  were  oufted,  and   the  Leflbr  or  Lord  dif-  '^6-  ''• 
feifed,  and  fuch  Oufter  as  well  as  DliTeifin  were  found  in  an  Indidlment 
of  Forcibly  Entry,  the  Court  might  in  their  Dilcretion  award  a  Reftitution  Ye\v.  8r. 
of  PofTeifion  to  fuch  Leflee  or  Copyholder,  which  was  by  necefHiry  Confe-  '-°"-  '  ^^°^- 
quence  a  Refeifm  of  the  Freehold  alfo,  whether  the  Leffor  or  Lord  had  ^^^' 
defired   or  oppofed  it :  But  it  was  a  great  Queftion,  Whether  a  LefTee  for 
Years  or  a  Copyholder,  being  oufted  by  the  Leffor  or  Lord,  could  have  a 
Reftitution  of  their  Poffeffion  within  the  Equity  of  8  H.  6,  the  Words  Lamb.  icj. 
whereof  as  to  this  Purpofe  are,  that  the  Juftice  ihall  re-feize  the  Lands,  &c.  ^'°^-  7> 


Dale 


ap.  77. 


by  which  it  feems  to  be  implied.  That  the  Party  mufi:  be  oufled  of  fuch  savil  68'  Pi. 
an  Eftate  therein,  whereof  he  may  be  faid  to  be  feifed,    which  muft  be  a  '4'- 
Freehold  at  leaft.  Far.. 23. 

Sect.  16.  But  to  remove  this  Doubt,  it  is  enafted  by  21  Jac.  i.  ic.  That 
fuch  Judges,  Jujiices,  or  Juftice  of  the  Peace,  as  by  reafon  of  any  A^  or  ASts 
of  Parliament  then  in  force,  were  authorized  and  enabled  upon  Enquiry,  to 
give  Rejlitution  of  PcJJiffion  wito  Te?mnts,  oj' any  Ejlate  of  Freehold,  of  their 
Lands  or  Tenements,  idjich  fall  be  entered  upon  with  Force,  orjrofn  them  with^ 
holden  by  Force,  Jl:all  by  Reajon  of  that  Aft  have  the  like,  and  the  fame  Autho- 
rity and  Ability  from  thenceforth  (upon  Indislment  of  fuch  Forcible  Entries, 
or  forcible  with-holding  before  them  duly  found)  to  give  like  Refiitution  ofPof- 
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fjjkn  unto  Tenants  for  I'erm  of  Tears,  Tenants  by  Copy  of  Court-Roll,  Guar- 
dians by  Knights-Service,  Tenants  by  Elegit,   Statute-Merchant  and  Staple,  of 
Lands  or  Tmcments,  by  them  fo  holden,  'which  Jhall  be  ejitered  upon  by  Force, 
or  holden  from  them  by  Force. 
I.aichi82.  ^^,^_   j^_     gm;  it  hath  been   holden,  that  a  Tenant  by  the  Verge  is  not 

See  Co.  Litt.    within  this  Statute,  bccaufe  he  is  not  within  the  exprefs  Words  ;  fed  ^cc^re, 
^'-  for  lince  fuch  Peribn  hath  no  other  Evidence  of  his  Title,  but  by  the  Copy 

of  Co\irt-R-oll,  he  feems  at  leall  to  be  within  the  Meaning,  if  not  within 
the  Words  of  the  Statute;  however  it  feems  clear.  That  if  a  Leflbr  t]c(k 
his  Leffee  for  Years,  and  afterwards  be  forcibly  put  out  of  PofTeflion  again 
Vide  Sal. 587.  by  fuch  Leflee,  he  hath  no  Remedy  for  a  Reftitution  by  Force  of  any  of  the 
Crom.  71.  a.   above  mentioned  Statutes,  for  he  cannot  have  it  by  8  H.  6.  becaufe  he  al- 
i66.b^         ways  continued  feifed  of  the  Freehold,  and  clearly  he  is  not  within  21 
Jac.  T.  15. 

SeB.  18,  However  there  feems  to  be  no  Doubt,  but  that  a  Juflice  of 
Peace,  &c,  may,  in  either  of  the  fud  Cafes,  remove  the  Force  and  commit 
the  Offender,  &c. 

Sect.  1 9.  Having  thus  fet  forth  the  feveral  Statutes  relating  to  this  Sub- 
je<a:,  together  with  the  Mifchiefs  which  occafioned  them,  and  the  feveral 
Defedls  of  each  of  them,  I  fliall,  for  the  better  Underftanding  of  tliem 
all  in  general,  proceed  to  examine  the  following  Particulars : 

1.  What  fliall  be  efteemed  an  Entry  within  thefe  Statutes. 

2.  What  Entry  is  to  be  adjudged  forcible. 

3.  What  Detainer. 

4.  In  refpeft  of  what  Kind  of  PofTefTions  one  may  be  guilt}'  of  fuch  for- 
cible Entry  or  Detainer. 

5.  What  Perfons  may  be  guilty  thereof 

6.  What  ought  to  be  the  Form  of  a  Record  grounded  upon  thefe  Sta- 
tutes. 

7.  Of  what  Kind  of  PofTefTions  a  Reflitution  is  to  be  awarded. 

8.  To  whom  fuch  Reftitution  ought  to  be  made. 

■    9.  By  whom,  and  in  what  Manner,  it  is  to  be  awarded  and  given. 

10.  In  what  Cafes  it  may  be  barred  by  the  Continuance  of  a  PofTefTion 
for  three  Years. 

11.  For  what  other  Caufes  it  may  be  flayed. 

12.  How  it  may  be  fuperfeded  before  it  is  executed. 

13.  How  it  may  be  fet  afide  after  it  is  executed. 

Se5l.  20.     As  to  the  firfl  Point,  vi-z.  What  fhall  be  efleemed  an  Entry 

within  thefe  Statutes,  it  feems  certain.  That  if  one  who  pretends  a  Title  to 

Lands,  barely  go  over  them,  either  with,  or  without  a  great  Number  of 

Crom.  70.  b.  Attendants,  armed  or  unarmed,  in  his  Way  to  the  Church,  or  Market,  or 

Dal.  ch.  77.  for  fuch  like  Purpofe,  without  doing  any  A6t,  which  either  exprefly  or 

impliedly  amounts  to  a  Claim  of  luch  Lands,  he  cannot  be  faid  to  make  an 

Entry  thereinto  within  the  Meaning  of  thefe  Statutes. 

Crom.  69.  Se5l.  21.     Yet  in  fuch  Cafe,  if  he  makes  an  aclual  Claim  with  any  Cir- 

Dai.ch.  77.    cumflances  of  Force  or  Terror,  he  feems  to  be  guilty  of  a  forcible  Entry 

Ca"^6°        within  1  G?  15  RJc.  2.  whether  his  Adverfary  ad:ually  quit  his  PofTelTion 

or  not. 
Crom.  69.3.        Se£t.  22.  Alfo  all  thofe  who  accompany  a  Man  when  he  makes  a  for- 
DaKch.77.    ^.j^ig  Entry,  fhall  be  adjudged  to  enter  with  him,  within  the  Intent  of  thefe 
Sea.  4!"  ^^    Laws,  whether  they  aftually  came  upon  the  Lands,  or  not. 

Sea.  23. 
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SeB.  23.  So  alfo  fliall  thofe  who  having  an  Eilate  in  Land  by  a  defea-  ^-'o'"'  69.  b. 
fible  Title,  continue  with  Force  in  the  Pofleffion  thereof,  after  a  OXzw-Wq^'^^"^^'^ 
made  by  one  who  had  a  Right  of  Entry  thereto.  257. 

Se5l.  24.     But  he  who  barely  agrees  to  a  forcible  Entry  made  to  his  Ufe,  Crom.-69.  a- 
witiiout  his  Knowlege  or  Privity,  fhall  not  be  adjudged  to  make  an  En- ^?L-'^''- 77- 
try  within  thefe  Statutes,  becaufe  he   no  way  concurred  in,  or  promoted^    '^'' 
the  Force. 

Setl.  25,     As  to  the  fecond  Point,  viz.  What  Entry  is  to  be  adjudged  Lamb.  14?, 
forcible,  it  feems  clear,  that  it  ought  to  be  accompanied  with  fome  Cir-  ^'^• 
cumftances  of  ad:ual   Violence   or  Terror;  and    therefore   that   an  Entry  co.lL  257'. 
which  hath  no  other  Force  than  fuch  as  is  implied  by  the  Law,  in  every  b. 
Trefpafs  whatfoever,  is  not  within  thefe  Statutes. 

And  therefore,  for  the  better  Underftanding  hereof,  I  fliall  confider  5 

K  In  Refpedl  of  what   ads   of  Violence  an  Entry  may  be  adjudged 
forcible. 

2.  In  Refpedt  of  what  Circumftances  of  Terror. 

SeSl.  26.     As  to  the  firft  of  thefe  Particulars,  it  feems  to  be  agreed-, 
That  an  Entry  may  be  faid  to  be  forcible,  not  only  in  Refpeft  of  a  Vio- 
lence actually  done  to  the  Perfon  of  a  Man,  as  by  beating  him  if  he  re- 
fufe  to  relinquifli  his  Poffeflion,  but  alfo  in   Refpeift  of  any  other  Kind  of 
Violence  in  the  Manner  of  the  Entry,  as  by  breaking  open  the  Doors  ofH.  P.  c.  116. 
a  Houfe,  whether  any  Perfon  be  in  it  at  the  lame  Time  or  not,  efpecial- ?^^°^- ^^- ^• 
ly  if  it  be  a  Dwelling-houfe,  and  perhaps  alfo  by  any  Adl  of  Outrage,  af-    °^  '  ^  " 
ter  the  Entry,  as  by   carrying   away  the  Party's  Goods,  &c.  which  being  30  AfT.  ;o. 
found  in  an  Affife   of  Novel  DifTeifin,  will  make  the  Defendant  a  Dillei-  uH.  4.i6.b. 
for  with  Force,  and  fubjeft  him  to  Fine  and  Imprifonment :  -  And  accord-  ^^^^^  ^ 
ing  to  fome  Opinions,  an  Entry  may  be  faid  to  be  forcible  from  the  bare  236. 
drawing  up  of  a  Latch,  or  pulling    back  the  Bolt  of  a  Door;  but  fare- ^^'•'^''- 77' 
ly  fuch  inconfiderable  Circumftances   as  thefe,  which   commonly  pafs  be-   ''°'"  '°-^- 
tween  Neighbour  and  Neighbour,  without  any  Offence  at  all,  can  never  ^°°je^6s6- 
bring  a  Man  within  the  Meaning  of  thefe  Statutes,  which   fpeak  of  En- Noy  13*7. 
tries  with  ftrong  Hand,  or  Multitude  of  People;  and  it  hath  been  holden^  Dalt.  cti.  77. 
That  an   entry  into  a  Houfe  through  a  Window-,   or  by  opening  a  Door  i^^^)^  []}   ' 
with  a  Key,  is  not  forcible :.  And  it    is  faid.  That  if  one  find  a  Man  out  j,  j^^,  j^^  \^ 
of  his  Houfe,  and  forcibly  with-hold  him  from  returning  to  it,  and  fend 
Perfons  to  take  peaceable  Poflefhon  thereof,  in  the  Party's  Abfence,  yet  he  oal.  ch.  771. 
is  not  guilty  of  a  forcible  Entry,  inafmuch  as  he  did  no  Violence  to  the 
Houfe,  but  only  to  the  Perfon   of  the  other :  But  perhaps  this   Opinion 
may  juftly  be  questioned,  becaufe  though  the  force  be  not  aftually   done 
upon  the  Land,  nor  in  the  very  Adl  of  the  Entry,  yet  fince  it  is  ufed  with 
an  immediate  Intent  to  make  fuch  Entry,  and  is  the  only  Caufe  that  it  met 
with  no   Oppofition,  furely    it   cannot  be  faid,  that  the  Entry  is  without 
Force,  which  whether  it  be  upon,  or  off  the  Land^  feems  equally  within 
the  Statute. 

Se£l.  27.     As  to  the  fecond  Particular,  viz.  In   refpedl  of  what  Cir- 
cumftances  of  Terror  an  Entry   may  be  adjudged  forcible  ;  it  is  to  be  ob- 
ferved,  That  where-ever  a  Man,  either   by  his  Behaviour  or  Speech,  atH.  P.  C.  u?. 
the  Time  of  his  Entry,  gives  thofe  who  are  in   Poffeflion  of  the  Tene-  Lamb.  142. 
ments  which  he  claims,  juft  Caufe  to  fear,  that  he  will  do  them  fome  bodi-  ^^'j  ^^ 
ly  Hurt,  if  they  will  not  give  way  to  him,  his  Entry  is  efteemed  forcible; 
whether  he  caufe  fuch  a  Terror,    by  carrying  with  hini  fucli  an  unufual 

P  p  Num- 
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loH.  7  12  a,  Number  of  Servants,  or  by  arming  himfelfin  fuch  a  Manner  as  plainly 
Crom.  69. 1'i- intimates  a  Defign  to  back  his  Pretenfions  by  Force,  or  by  adually  threaten- 
ing to  kill,  maim,  or  beat  thofe  who  fliall  continue  in  PofftfTion,  or  by 
See  the  Books  giving  out  liich  Speeclies  as  plainly  imply  a  Purpofe  of  ufing  Force  againft 
above  cued,    t^ofe  who  fliall  make  any  Refiftance,  as  if  one  fay  that  he  W\\\  keep  his 

Poffefiion  in  Spite  of  all  Men,  &c. 
Bro.  Durefs,        Set!.  28.     But  it  fecmcth  that  no  Entry  fhall  be  judged  forcible  from  any 
'  I'nft^z      b  threatening  to  fpoil  another's  Goods,  or  to  deftroy  his  Cattle,  or  to  do  him 
Dal.  ca^77.    any  other  fuch  like  Damage  which  is  not  perfonal. 
Lamb.  143.        SeB.  29.     However  it  is  clear.  That  it  may  be  committed  by  a  fingle 

Perfon,  as  well  as  by  twenty. 
H.  P.C.  ij8.      SeSl.  30.     As  to  the  third  Point,  viz.  What  Detainer  is  to  be  adjudged 
forcible,  it   feemeth  certain,  That  the  lame  Circumftances  of  Violence  or 
Terror,  which  will  make  an  Entry  forcible,  will   make  a   detainer  for- 
Lamb.  14;.    ciblc  alfo ;  from  whence  it  feems  to  follow,  That  whoever  keeps  in  his 
Crom.  70.      fjoufe  an  unufual  Number   of  People,  or  unufual  Weapons,  or  threatens 
Dal.  ca.  77'.    to   do  feme  bodily  Hurt  to  the  former  Poffeffor,  if  he  dare  return,  fhall  be 
Cro.  Ja.  199.  adjudged  guilty  of  a  forcible  detainer,  though  no  Attempt  be  made  to  re-en- 
ter; and  it  hath  been  faid,   That  he  alfo   fliall  come   under  the  hke  Con- 
Crom.  70.  b.  fl:i-u(f\ion,  who  places  Men  at  a  Diftance  from  the  Houfe,  in  order  to  affault 
145.    ^^^^  ^^^^  ^j^^  ^^jj  ^jjgnnpt  to  make  an  Entry  into  it ;  and  that   he  alfo  is 
Crom.  70.  b.  in  like  Manner   guilty   who   Ihuts  his  Doors  againrt  a  Juftice   of  Peace 
Lamb.  145.    coming  to  view  the  Force,    and  obftinately  refufes   to   let   him  come  in: 
Crom.  73.     But  it  is  faid.  That  a  Man  ought  not  to  be  adjudged  guilty  of  this  Offence, 
Dal,  ca.  77.   for  barely  reflifing  to  go  out  of  a  Houfe,  and  coiitinuing  therein  in  de- 
fpight  of  another. 

Se£i.  31.  As  to  the  fourth  Point,  viz.  In  refped  of  what  kind  of  Pof- 
feflions  one  may  be  guilty  of  a  forcible  Entry  or  Detainer  within  thofe 
Statutes,  it  feems  clear.  That  one  may  come  within  the  Danger  thereof  by 
•  I  Sid.  1 01.  a  Force  done  to  Ecclefiaftical  Polleflions,  as  '  Churches,  ^  Vicaridge-Houfes, 
I  Lev.  90.  Qf^^  ^5  niuch'  as  if  the  fime  were  done  to  any  temporal  Inheritance  j  alfo 
fcCra/a^  41.it  hath  been  holden  for  a  general  Rule,  That  one  maybe  indided  for  a  for- 
'Cro.Ca.zoi.cible  Entry  into  any  fuch  incorporeal  Hereditament,  for  which  a  "  Writ 
"^"^l"*'-*  of  Entry  will  lie,  either  by  the  Common  Law,  as  for  ^  Rent,  or  by 
Bro.  Force!  7.  Statute,  as  for  =  Tithes,  &c.  but  I  do  not  find  any  good  Authority,  That 
Cro.  Ca.  20 1. fuch  an  Indidment  will  lie  for  a  *  Common  or  ^  Office;  but  it  feems 
'seeCro^Ca.'^g^^^'^'  That  an  Indidtment  of  forcible  Detainer  lies  againft  any  one,  whe- 
486.  ther  he   be   the  Tertenant  or  a  Stranger,  who    fhall  forcibly  difturb  the 

5>eeDal.ca.^7.]a^fyl  h  Proprietor,  in  the  Enjoyment  of  any  of  the  above  mentioned  Pof- 
h  Crom.*69, '  feffions ;  as  by  violently  refifting  a  Lord  in  his  Diftrefs  for  a  Rent,  or 
70.  by  menacing  a  Commoner  with  bodily  Hurt,  if  he  dare  put  in  his  Beafts 

Lamb.  144.    jj^^^  ^j^g  Common,  &c.  yet  it  feems  clear.  That  no  one  can  come  within 
a .  ca.  7  .    ^^^  Danger  of  thefe   Statutes   by  a  Violence  offered  to  another  in   refpedt 

1  Mod.  75.    of  a  Way,  or  fuch  like  Eafement,  which  is  no  Poffeffion.     Alfo  it  feeni- 

2  Keb.  709.  gj}^^  Thit  a  Man  cannot  be   convidted  upon  View,  by  Force  of  1 5  Ric. 

2.  2.  of  a  forcible  Detainer  of  any  fuch  Tenement,  wherein   he  cannot. 
be  faid  to  have  made  a  precedent  forcible  Entry,  becaufe  that  Statute  gives 

Vide  infra     *-^^  Juftices  a  Jurifdiftion  of  no  other  forcible  Detainer,  but  what  follows  a 

SeQ.  40.        forcible  Entry. 

SeSl.  32.  As  to  the  fifth  Point,  viz.  Who  may  be  guilty  of  a  forcible 
Entry  or  Detainer  within  thefe  Statutes;  it  feems  clear,  That  no  one 
can  come  within  the  Intention  thereof  by  any  Force  whatfoever  done  by 
him  in  entering  into  a  Tenement,  whereof  he  himfel(  had  the  fole  and 
lawful  Pofleflion,  both  at    and  before  the   Time   of  fuch  Entr)' ;  as  by 

breaking 
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breaking  open  the  Doors  of  his  own  Dwelling-houfe,  or  of  a  Caftle,  which  '^°°''^  786. 
is  his  own  Inheritance,  but  forcibly  detained  from  him  by  one  who  claims  2  Keb^^g-. 
the  bare  Cuftody  of  it ;  or  by  forcibly  entring  into  the  Land  in  the  Poflef- 
fion  of  his  own  Leffee  at  Will.     Sed  ^ua-e. 

SeSl.  33.     But  it  feems  clear,  That  a  Jointenant,  or  Tenant  in  Common,  s  Ed.  4.  9. 4, 
may  offend  againft  the  Purport  of  thefe  Statutes,  either  by  forcibly  cjefting,  '9_^- 
or  forcibly  holding  out  his  Companion,  for  tho'  the  Entry  of  fucha  Tenant        ' ''' 
be  lawful  per  my  &  per  tout,  fo  that  he  cannot  in  any  Cafe  be  punifhed  in 
an  Action   of  Trefpafs  at   the  Common  Law,  yet  the  Lawfulnefs  of  his 
Entry  no  Way  excufes  the  Violence,  or  leffens  the  Injury  done  to  his  Com- 
panion, and  confequently  an  Indiftment  of  forcible  Entry  into  a  Moiety  of  Latch  224. 
a  Manor,  ^c.  is  good.  ^^''"'  4'9- 

SeSf.  34.     Alfo  if  a  Man  have  been  in  PofTeflion  of  Land  for  never  fo 
long  a  Time,  by  a  defeaflble  Title,  and  another  who  hath  a  Right  of  Entry 
thereunto,   make  a  Claim,  and   yet   fuch  wrongful  PofTelTor  ftill  continue 
his  Occupation  with  Force  and  Arms,  he  is  punifliable  for  a  forcible  Entry  Co  Lit.  2561 
and  Detainer  againft   the  Purport  of  thefe  Statutes,  becaufe  all   the  Eftate  ^?7- 
whereof  he  was  feifed  before  fuch  Claim,  was  wholly  defeated  by  it,  and  j^amb!  160,' 
his  Continuance  in  Poflcffion  afterwards  amounted  in  the  Judgment  of  Law  '61. 
to  a  new  Entry.  ^^'-  "^^  77- 

Seol.  35.     It  is  faid.  That  an  Inf;nt  or  Feme  Covert  may  be  guilty  with-  Dal.  ch.  77. 
in  the  Intention  of  thefe  Statutes,  in  refpcft  of  fuch  adlual  Violence  as  fliall  ^^"j^/^  ^9-  ^. 
be  done  by  them  in  Perfon,   but  not  in   refped:  of  what  fliall  be  done   by  •  '  •  ■ 

others  at  their  Command,  becaufe  all  fuch  Commands  of  theirs  are  void : 
Alfo  it  is  faid,  I'hat  a  Feme  Covert  may  be  imprifoned  for  fuch  Offence,  i  h  h.  P.C, 
but  that  an  Infant  ought  not,  becaufe  he  fhall  not   be   fubjedl  to  corporal^'- 
Punifhment,  bv  Force  of  the  general  Words  of  any  Statute,  wherein  he  is  cZ'.T'^l]' 

'       '  o  V  ion.  43,  45, 

not  exprefly  named.  Ti'^<^^- 

As  to  the  fixth  Point,  '■cix.  What  ought  to  be  the  Form  of  a  Record 
grounded  upon  thefe  Statutes,  it  hath  been  refolvcd, 

Se£l.  36,     Firft,  That  it  is  fufficient  in  the  Caption  of  fuch  an  Indid:- 
ment,  to  fay.  That  it  was  taken  before  A.  B.  ^  C.  D.  Jujiiciariis  ad  pa-  Crl™633r 
cem  Domini  Regis  confervamiam  a£ignatis,  without  fliewing  that  they   had 
Authority  to  hear  and  determine  Felonies  and  TrefpafTes,  for  the  Statute  en- 
ables all  Juftices  of  Peace,  as  fuch,  to  take  fuch  Indiftments. 

SeSi.  T^j.     Secondly,  It  hath  alfo  been   refolved.  That  the  Tenement  Dal.  ch.  8t. 
in   which  the  Force  was  committed,  mufl  be  defcribed  with  convenient 
Certainty,  for    otherwife    the   Defendant   will    neither   know   the    fpecial 
Charge  to  which  he   is  to  make  his  Defence,  neither  will  the  Juftices  or 
Sheriff  know   how   to    reftore  the   ihjured  Party  to    his  Poffefiion ;    and 
from   hence   it  follows.  That  an  Indicftment   of  a  forcible  Entry  into  a 
'  Tenement   (which   may   fignify  any  Thing    whatfoever,    ''   wherein   a»Dai  tj. 
Man  may  have  an  Eftate  of  Freehold,)  or  into  a  Houfe  '  or  Tenement,  2R0I.  Re.46i 
or  into  two  Clofes   of  Meadow  ^  or  Pafture,  or  into  a  Rood  '  or  Half  a  p^t'/^'''  ^°' 
Rood  of  Land,  or  into '^  certain  Lands  belonging  to  fuch  a  Houfe,  or   in-  3  Leon.  102. 
to  fuch  a  Houfe,  without  fhewing  in  what  ^  Town  it  lies,  or  into  a  ^  Te-  c'^rV'^l,^' 
nement    with   the  Appurtenances    called    Trupefiny   in   D.   is   not    good.  ^l_  pi°  4,  5." 
But  it    hath  been   refolved.  That   an  Tndid:ment   for  a  forcible  Entry //2 'Ro'Re-334' 
'  Domum  Manfionalem  five  MeJJhagium,  &c.  is  good,  for   thefe  are  Words  p^°^-'^^  ^^^' 
equipollent :  Alfo  that  fuch  an  Indidment   for    an  Entry  into  a  ^  Clofe,  "  2  Rol.  Ab. 
called  Serjeant  Herri's  Clofe,    &c.  without  adding  the  Number  of  Acres,  ^'-  '"'•  4- 
is   good,  for  here  is  as   much  Certainty  as  is  required  in  an  Ejedmentj  'zLe^on.  fs6i 

3  Leon.  102. 
Bro.  forcib.  Em.  23.  8  z  Leon.  186.  >"  z  Rol.  Ab,  80.  PI  7.  '  Cro  Ja.  633.  Palm.  277,  ^  q^  £1.  4r3. 
a  Rol.  Ab.  80.  PI.  8.  '^ 
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nnd  it  hatli  been  adjudged.  That  fuch  Indldment  may  be  void  as  to  fuch 

Part  thereof  only  which  is  uncertain,  and  good  for  fo  much  as  is  certain, 

■i  Leon.  1 86.  j^.;-(j   therefore  that  an  Indiftment  for  a  forcible  Entry  into  a  Houfe,  and 

3   eon.  I  2.  ^gj.j,^jj^  Acres  of  Land  tliereto  belonging,  may  be  quaflied  as  to  the  Land, 

•and  Hand  good  as  to  the  Houfe. 

Se^t.   38.     Thirdly,  It  hath  been    alfo  refolved,-  That    an    Indldtment 

2  Keb  495.  on  5  or  15  Bich.  2.  needs  not  fliew  who  had  the  Freehold  at  the  Time  of 
sBuia.  71.    the  Force,  becaufe  thofe  Statutes   feem  equally  to   punifh  all  Force  of  this 

e  -Z:),  ^'Kind,  without  any  Way  regarding  what  Eftate  the  Party  had  on  whom 

it  was  made ;  yet  it  feems,  That  fuch  an  Lididment  ought  to  fliew  that 

fuch  Entry  was  made  on  the  Polleffion  of  fome  Perfon,  who  had   fome 

2Kc"t)  49;.    Eftate  in   the  Tenements,  either  as  a  Freeholder  or  Leflee  for  Years,  ©*<:. 

Salk.  260  2.   ^Q^  otherwife  it  doth  not  appear,  that  fuch  Entry  was   made  injurious  to 

any  one ;  but  it  is  faid.   That  an  Indidment  on  8  H.  6.  muft   fhew,  that 

Hetley  73.     the  Place  wherein  the  force  was  committed  was  the  Freehold  of  the  Party 

^^'^'j'°9-_    grieved  at  the  Time  of  fuch  Force;  and  therefore.  That  it   is    not  fuffi- 

499^    ^  "  cient   to  fay   that  the  Defendant  with   ftrong  Hand,  &c.  entered  into  fuch 

1  JCeb.  191.  a  Houfe,  exijiem  liberum  Tenemcntiun  J.  S.  &c.  without  faying,  adtiinc  ex- 
^^^^^^'^'^ijiens  liberwn  '^enementmn  J .  S.  for  otherwife  it  may  be  intended,  that  it 
2Rol.Re.  65.was  his  Freehold  at  the  Time  of  the  Lididment  only,  and  not  at  the 
Palm.  426.  Time  of  the  Force ;  and  according  to  the  general  Opinion,  an  Indidment 
C-on  Velv^28.°"  ^'^'^  Statute  cannot  warrant  an  Award  of  Reftitution,  unlefs  it  findj 
iBulft.  177.  that  the  Party  was  feifed  at  the  Time  ;  yet  it  is  faid,  That  the  Want  of 

fuch  an  exprefs    finding  may  be  fupplied   by  fuch  Words  as   neceflarily 

imply,  that  the  Party  was  feifed  at  the  Time  of  the  Force ;  as  where  it 

?  vln*     06  ^^  expreily  laid  that  the  Defendant  difieifed  J.  S.  &c.  which  is  impoffiblCi 

3  Leon.  102.  unlefs  he  had  been  feifed  of  the  Freehold  at  the  fame  Time ;  and  it  hath 
Allen  49.  been  faid.  That  it  is  fufiicient  in  fuch  an  Indidment  to  fay  that  the  Par- 
C^o'n'"  2^Roi.  '^y  ^^^  Poje/Jiomtiis  pro  tcnnim  Vita,  without  ufing  the  Word  Scifitus, 
A.  80.  PL  9.  &c.  for  the  fame  Propriety  of  Expreffion  is  not  required  in  Indidments  as 
zKeb.  477.  Pleadings ;  y('^  ^/cF/ v.  Alfo  it  is  faid.  That  if  it  do  appear  either  in  fuch 
Croja^  633,  ^^  exprefs  or  implicit  manner,  that  the  Party  injured  had  the  Freehold  of 
634.  the  Land  at  the  Time  of  the  Force,  it  is  not  neceflary  to  fliew   Lrther 

v/hat  Eftate  in  particular  he  had  therein,  or  by  what  Title  he  claims  the 
fame ;  for  it  is    not  the  Title,  but  the  PofTeflion,  which  is  in  Queflion. 

2  RoL  A.  80.  And  upon  the  like  Ground  it  hath  been  adjudged,  That  an  Indidment  on 
^'"  3"  the  faid  Statute  for  entering  on  my  Farmer,  and  forcibly  expelling  him, 

and  diffeifing  me,  is  good,  without  lliewing  what  Eftate  fuch  Farmer 
had ;  for  it  is  fufficient  to  fliew  that  he  had  the  PofTeflion,  and  the  Injury 
complained  of  is  the  forcible  Diffcifln  done  to  me,  which,  being  the  main 
Point  of  the  Indidment,  if  it  be  fufficienly  fet  forth  in  Subftance,  the 
Indidment  is  good ;  yet  in   this  very  Cafe  the  Want  of  fhewing  that  fuch 

Velv.  165.  Farmer  was  ou fled,  would  have  been  an  incurable  Fault ;  becaufe  his  Pof- 
fefTion  being  my  PofTeflion,  unlefs   he  were  oufted,  I  could  not  be  dif- 

Far.  123.  feifed.  Alfo  it  hath  been  holden,  That  as  an  Indidment  on  8  H.  6. 
mufl  fliew  that  the  Party  who  is  put  out  of  PofTeflion  was  feifed  of  a 
Freehold,  in  order  to  bring  him  within  the  Purview  of  that  Statute,  fo 
alfo  an  Indidment  on  21  Jac.  i.  15.  mufl  fliew,  That  the  Party  injured 
was  Pofl^efTed  of  fuch  an  Eftate,  as  will  bring  him  within  the  Provifion  of 

1  Ventr.  306.  that  Ad  j  and  upon  this  Ground  it  hath  been  refolved.  That  fuch  an  In- 
•  ^"^j'^*'     didment,   fetting  forth  in  general,   That  the  Party  was  pofl^efTed,  or  that 

2  Keb.  709.  he  was  pofleflTed  for  a  certain  Term,  without  adding,  that  it  was  for 
Salk.  260.  Years,  is  not  good ;  for  in  the  firft  Cafe  it  may  be  intended.  That  he 
Far.  i2j.      ^^^^  pofTefTed  only  by  Virtue  of  a   Leafe  at   Will;  and   in    the  fecond. 

That 
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That  he  was  poirefled  of  a  Term  for  Life  5  in  neither  of  which  Cafes  he 
is  within  the  Benefit  of  2 1  Jac.  1.  15.  Yet  it  hath  been  faid,  That  the 
PofTeffion  of  fuch  aii  Eftate,  as  is  within  that  Statute,  is  fufficiently  fet 
forth  in  the  reciting  Part  of  an  Indiftment,  as  thus,  ^od  cum  J.  S.  was  i  Mod.  73^ 
poflefled  fof  a  certain  Term  of  Years,  and  being  fo  poileifed,  was  by  firong 
Hand,  &c.  put  out  of  Poffeflion,  &c.  without  any  direct  Allegation  of 
fuch  a  PofTefTion. 

Se3l.  39.     Fourthly,  it  hath  been  refolved,   That  a  Repugnancy  in  fet- 
ting  forth  the  Offence  in  an  Indictment  upon  any  of  thefe  Statutes,  is  an 
incurable  Fault;  and  upon  this  Foundation  it  hath  been  adjudged,  That 
an  Indictment  on  8  H.  6.  fetting  forth,    that  the  Defendants  Pacijice  in-  Aleyn  50. 
trnverunt,  &c.  &  eum  adtiinc  &  ibidem  vi  &  ttrniis  dijjei/i'venmt,  or  that  Show.  272. 
y.  S.  was  feifed  and  pofTeffed^  is  void  j  and  it  hath  alfo  been  adjudged,  Poph^zo-^.  ° 
That  an  Indictment  on  21   Jac.  i.  fetting  forth,   That  the  Party  injured  Raymond  67. 
was  poflefTed  of  a  Term  for  Years,  or  of  a  Copyhold  Eftate,  and  that  the  ^  ^J^^'  ^^l* 
Defendants  with  ftrong  Hand  oufled  and  difleifed  him,  is  void,  becaufe  '^'  ''^^^''" 
it  is  abfurd  and  contradictory  to  fet  forth  a   DilTcifm  of  fuch  an  Eftate 
whereof  it  is  impoffible  that  any  Man  can  be  diffeifed ;  alfo  it  hath  been 
holdert.  That  an  Indicfrment  on  8  H.  6.  letting  forth  a  Difleifin  of  Land, 
adtunc  &  adhuc  exijle?is  liberum  T-enemeiitum  J.  S.  is  void  for  its  Repu^nan-  2R0.Re.311, 
cy,    inafmuch  as  it  implies,    That  J.  S.  always  continued   in  Pofleffion,  ^"'g^jx^^^' 
which,  if  it  be  tfue>    makes  it  impoffible  that  he  could  be  difleifed  at  all;  ^  sid.  102.  * 
but  fome  have  faid  that  this  feeming  Repugnancy  may  be  reconciled,  by  in- 
tending that  the  Difl*eifee  might  re-enter  after  the  Time  of  the  Diffeifin,  and 
before  the  finding  of  the  Indictment ;  however  it  feems  clear.  That  if  the 
Words  Adhiic  extratenet  be  added,  fuch  a  Repugnancy  cannot  be  helped 
by  any  Intendment ;  and  that  no  Reftitution  can  be  awarded  on  fuch  an  In- 
dictment, whether  thofe  Words  adhuc  extratenet  be  in  it  or  not,  becaufe 
the  Party  grieved  appears  by  the  liidiClment  it  felf  to  have  had  the  Freehold 
at  the  Time  of  the  finding  thereof. 

Sect.  40.     Fifthly,    It  hath  been  refolvedj    That   an   Indictment  of  a  2  Rol.  A.  So. 
forcible  Detainer,  without  fliewing  that  the  Defendant  made  an  Entry  in-  ^^-  '°- 
to  the  fame  Lands,    is  not  good,    becaufe  the  Statute  doth  not  prohibit 
one  who  hath  always  been  in  Poficflion,  to  maintain  the  fame  with  Force  : 
And  it  feems  clear,  That  a  ConviClion  of  a  forcible  Detainer  upon  View,  Palm.  195, 
by  Force  of  15  Rich.  2.  2.  cannot  be  good,  unlefs  it  fliew  that  the  Defend-  '96,  ^97- 
ant  was  alfo  guilty  of  a  forcible  Entry,    for  the  Words  of  that  Statute  20^32.  '^' 
are,  That  at  all  Times  that  fuch  forcible  Entries  are  made,  and  Complaiiit  there^  Cro.  El.  915^ 
ofcometh  to  the  fuflices,  Sec.  that  the  fame  Jtiftices,  &;c,  JJmH  go,  &cc.  and 
if  they  find  any  that  hold  fuch  Place  forcibly,  after  fuch  Entry  tnade,  6cc.  by 
which  it  is  plain.  That  the  Juftices  have  no  JurifdiCtion  by  Force  of  this 
Statute,  but  where  the  Entry,   as  well  as  Detainer,  was  forcible  :  Yet  in  b.  R.  rill!. 
Leighton's  Cafe  it  was  refolved.  That  fuch  a  forcible  Entry  is  fufficiently  fet  '/oS- 
forth  in  the  Complaint  recited  in  fuch  a  Conviction  ;  and  it  is  plain,  That 
the  Statute  could  not  intend  that  the  forcible  Entry  ftiould  be  viewed,  be- 
caufe it  is  to  precede  the  Proceedings  of  the  Juftices  ;  but  perhaps  it  is  the 
better  Opinion,  That  an  Indictment  upon  8  H.  6.  fetting  forth  an  Entry  and 
forcible  Detainer,    without  fhewing  whether  the  Entry  were   forcible   or 
peaceable,  is  good ;  for  there  is  no  Medium  between  a  forcible  and  peace- 
able Entry ;  and  an  Entry  not  alledged  to  have  been  forcible,  fhall  be  in- 
tended to  have  been  peaceable,  or  if  not  fo,  yet  it  feems  to  be  no  Way 
material,   whether  it  fhall  be  taken  to  have  been   forcible   or   peaceable,  - ' 

becaufe  in  either  Cafe  it  is  equally  within  the  Statute,  the  Words  where-  '^^ 

of  as  to  this  Purpofe  are,  Where  any  doth  make  forcible  Entry  in  Lands  and 

Q^  Tene- 
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Tenements^  cr  other  Pcffeffiotts,.  or  them  hold  forcibly;  by  which  it  appears, 
2  Rol.  Ab.  That  a  forcible  Detainer  is  a  diftindt  Offence  from  that  of  a  forcible  Entry, 
So.  PI.  u.  ^^^  j^Q  Way  depending  on  it ;  and  my  Lord  Chief  Juflice  Holt  feemcd  to 
Yelv.  qq.  ^^  ^^ ^^'^  Opinion  in  Leighton^  Cafe  above  mentioned.  However  it  feems 
Cro.  Ja.  151.  to  be  certain,  That  if  a  Bill  bodi  for  a  forcible  Entry  and  forcible  Detainer 

1  Sid  97, 99,  ^e  preferred  to  a  Grand  Jury,  and  found  Jgnoramiu  as  to  the  Entry  with 

2  Keb.  50-.  Force,  and  Billa  njera  as  to  the  Detainer,  it  will  not  warrant  an  Award  of 
Vide  infra,      Reftitution,  but  is  void,  becaufe  a  Grand  Jury  cannot  find  a  Bill  true  for 

R*'^'  ch        ■^^'^^'  '^"^  ^^^^  ^°''  ^^^'^'  ^^  ^  ^"^'^^^  ^^^  "^^^" 

s.^2.     ^^        Sect.  Afi,    Sixthly,  It  hath  been  refolved.  That  no  Indidtmcnt  can  war- 

Saik.  260.  2.  ''^"'^  ^"  Award  of  Reftitution,  unlefs  it  find  that  the  Wrong- doer  both 
Bro,  I'orce,  Gufted  the  Party  grieved,  and  alfo  continueth  his  Poffefilon  at  the  Time  of 
^3-^j^  the  finding  of  the  Indi(ftment ;  for  it  is  a  Repugnancy  to  award  Reftitution 

DaLch.'li".    of  Poffefilon  to  one  who  never  was  in  Pofilffion,  and  it  is  vain  to  award  it 
to  one  who  doth  not  appear  to  have  loft  it. 

Sect.  42.     Seventhly,  It  hath  been  refolved.  That  the  Time  and  Place 
of  the  Diffeifin  are  fufficiently  fet  forth  in  an  Indidment,  alledging,   That 
the  Defendant  Tali  die  i?itravit^  &c.  &  ipftmi  A.  B.  manu  forti  dijjeifivifi 
without  adding  the  Words  Adtimc  &  Ibide?)i ;  for  inafmuch  as  the  En- 
Cro.  Ja.  41.    try  and  Diffeifin  are  both  of  them  of  the  fame  Nature,  and   the  one  of 
them   naturally  tends  to  caufe  the  other,    it  is  implied,    that  they  both 
happened  at  the  fame  Time;  and  the  forcible  Entry  being  the  principal 
Offence  within  the  Purview  of  thefe  Statutes,  and  the  Diffeifin  being  on- 
ly added  to  fliew  that  the  Party  grieved  hath  a  Right  to  a  Reftitution, 
as  to  which  the  Day  of  the  Diffeifin  is  no  Way  material,  it  feemeth  to  be 
B.  2.cb.  23.  over  nice  to  require  a  precife  Exadlnefs  in  fetting  it  forth;  neither  can  it 
■     ■  be  to  any  Purpofe  to  alledge  that   the  Diffeifin  was  at  the  fame  Place 

with  the  Entry,  fince  it  appears  from  the  Nature  of  the  Thing,  that  it 
could  not  but  be  fo ;  yet  in  an  Indidlment  of  Murder,  it  is  perhaps  a  fatal 
Dy.68.Pl.28.  Miftake,  not  expreily  to  fhew  the  Day  and  Place  of  the  Stroke,  as  well, 
as  of  the  Affmlt,  becaufe  thefe  Offences  are  of  different  Kinds,  the  one 
being  only  a  Trefpafs,  and  the  other  a  Felony,  and  may  well  be  intended 
to  have  happened  at  different  Times  and  Places,  and  the  giving  of  the  Stroke 
being  the  principal  Offence,  ought  to  be  fet  forth  with  the  moft  exadl  Cer- 
tainty. 

Sect.  43.  Eighthly,  It  hath  been  refolved.  That  a  Diffeifin  is  fufii- 
•Nojri25.  ciently  fet  forth,  by  alledging,  That  the  Defendant  entered,  &c.  into 
'C*^"  if  86  ^^^^  ^  Tenement  and  diffeifed  the  Party,  without  adding,  either  the 
Con.  Noy  Words  ^  Illicitey  or  ''  Expulit,  or '  Inde,  for  the  Word  Dijfeijivit  implies  as 
120.  much. 

Sect.  44.  Ninthly,  It  hath  been  refolved,  That  an  Indidlment  which 
Cro.  El.  46i.purfues  the  Words  of  the  Statute  in  alledging  an  Entry,  &c.  to  have  been 
Latch  224.  made  Manuforti^  needs  not  expreily  alfo  to  fay.  That  it  was  made  Vi  & 
",.  2.Ch^  2-.^'^'^^^^'  becaufe  that  is  implied;  alfo  it  is  faid.  That  as  the  Want  of  thofe 
Words  will  not  vitiate  an  Indidment  which  purfues  the  Statute,  fo  neither 
will  the  ufing  of  them  make  good  an  Indidtment  which  does  not  purfue  it ; 
yet  it  hath  been  refolved.  That  fuch  an  Indictment  may  be  good  without 
mentioning  any  Complaint,  tho'  the  Statete  feems  to  require  it ;  for  it  is 
faid,  That  thofe  Words  in  the  Statute  are  put  in  caafd  abundant! ;  and  that 
if  a  Juftice  of  Peace  have  by  any  Means  whatfoever  Notice  of  a  forcible 
Entry  or  Detainer,  he  may  and  ought  to  proceed  againft  the  fame  according 
to  the  faid  Statute,  as  being  a  Difturbance  of  the  publick  Peace,  the  Pre- 
'fervation  whereof  was  the  chief  End  of  thefe  Statutes, 

I  Sect  4$. 


B.  2.  Ch 
S.  92. 
Con.  I. 

2  Keb. 

1.  25. 
Keb. 
«33. 

>i  Vent. 

265. 

'^% 

18.  a 

chap.   64.  Of  Forcible  Entries  and  Detaimrs.  15 1 

SeB.  45.    As  to  the  feventh  Point,  >u/2f.  Of  what  Kind  of  Poflenions 
a  Reftitution  is  to  be  awarded  ;  it  feems  that  it  ought  only  to  be  awarded  Dal.  ch.  8r. 
for  the  Poflcflion  of  fuch  Tenements  as  are  vifible  and  corporeal  ^  for  no^^™''''52- 
one  who  hath  a  Right  to  fuch  as  are   invifible  and  incorporeal,  as  Rents, 
Commons,  &c.  can  be  put  out  of  PolTeirion  thereof,   but  only  at  his  ownCo.  Lit.  •32  3; 
Eleftion,  by  a  Fidlion  of  Law,  in  order  to  enable  him  to  recover  Damages 
againft  the  Perfon  who  hath  wrongfully  dillurbed  him  in  the  Enjoyment 
of  them  ;  for  fuch  Things  being  mere  Creatures  of  the  Law,  and  depending 
entirely  upon  the  Conftrucflion  thereof,  are  always  in  the  PofTeffion  of  thofe 
whom  the  Law  adjudges  to  have  a  Right  to  fuch  PofTeffion,  and  confe- 
quently  all  the  Remedy  that  can  be  defired  againft  a  Force  offered  to  a  Man 
in  refpeft  of  fuch  hke  Poffeffions,  is  to  have  the  adlual  Force  removed, 
and  the  Offenders  puniflied  for  the  fame,  which  may  be  done  by  Force  of 

Sect.  46.      As  to  the  eighth  Point,    viz.   To  whom  fuch  Reflitution 
■•ought  to  be  made ;  it  hath  been  holden.  That  it  fliall  only  be  given  to 
him  who  is  found  by  the  Indiftment  to  have  been  put  out  of  an  acflu- 
al  PofTeffion,  and  confequently  that  it  fliall  not  be  awarded  to  one  who  p^lt  ch  85 
was  only  feifed  in  Law,    as  to  an  Heir  upon  whom  a  Stianger  abateth  Lamb.  153". 
upon  the  Death  of  the  Anceftor,  before  any  adlual  Entry  made  by  fuch 
Heir;    and  from  the  fame  Ground   it  followeth.     That  it  fhall    not  beLamb.  if4: 
granted   to  an  Heir  upon  an   Lididtment,    finding  a  forcible  Entry  made  Dal.  ch.  83. 
upon  his  Anceftor.  "^^^  <^™-  J^. 

Sect.  47.  It  hath  been  holden  by  fome.  That  if  a  DifTeifee  re-enter  '^^" 
peaceably  upon  the  Difleifor,  and  continue  for  fome  Time  peaceably  up- Crom.  162.1b.' 
on  the  Tenements  in  Difpute,  and  afterwards  detain  them  with  Force,  '^3-  a-  b. 
the  DifTeifor  fhall  not  be  reftored  upon  an  Indidlment  finding  the  faid 
Force,  becaufe  his  PofTeffion  was  at  firft  peaceably  defeated,  and  at  the 
Time  of  the  Force,  he  had,  in  the  Judgment  of  Law,  no  PofTeffion  at  all ; 
but  I  cannot  be  perfuaded  that  this  Opinion  is  agreeable  to  the  Intention 
of  the  faid  Statutes,  the  principal  End  whereof  feems  to  be  to  oblige  all 
Perfons  to  refer  themfelves  to  the  Courts  of  Juftice,  for  the  Deciiion  of 
their  Claims  to  the  PofTeffion  of  Land,  and  to  reftrain  them  from  difturb- 
ing  the  publick.  Peace,  by  fuch  Endeavours  to  right  themfelves  j  but  if 
fuch  a  Pradlice  as  this  fliould  be  allowed,  it  would  be  eafy  to  evade  the 
EfTedl  thereof  by  refraining  from  Violence  at  firft,  and  then  forcing  the 
Party  to  leave  the  PofTeffion  of  the  PremifTes  after  a  fliort  Continuance 
thereon  in  Peace  ;  neither  do  I  fee  any  Difference  between  fuch  a  Conti- 
nuance for  the  Space  of  three  Days,  and  a  Continuance  for  three  Hours  or 
Minutes,  inafmuch  as  the  fubfequent  Force  is  in  each  Cafe  equally  withiri 
the  Mifchief  intended  to  be  provided  againft  by  the  Statutes ;  and  feeing 
the  Statutes  of  8  H.  6.  and  31  Ei.  11.  have  exprefly  provided.  That  thofe 
who  have  been  in  PofTeffion  for  three  Years,  fliall  not  be  put  out  of  PofTef- 
fion by  an  Indidment  of  forcible  Entry  or  Detainer ;  it  feems  plainly  tdi 
be  implied,  That  no  one  fhall  have  the  like  Advantage,  in  refpe<5t  pf  a  Pof^ 
feffion  for  a  fliorter  Time. 

Sect.  48.  It  will  be  needlefs  in  this  Place  to  fhew  of  what  Kind  of 
Hereditaments,  or  of  what  Kind  of  Eftate  therein,  the  Party  who  is  to 
be  reftored  muft  be  found  to  have  been  feifed  or  pofTefTed,  becaufe  this  may 
fufUciently  appear  by  what  hath  been  faid  in  the  foregoing  Part  of  this 
Chapter. 

Sect.  49.    As  to  the  ninth  Point,  viz.  By  whom  and  in  what.Manner 
fuch  Refiitution  may  be  awarded  and  given  ;  there  is  no  doubt,  but  that 
the  fame  Juftice^  before  whom  an  Indidlment  of  forcible  Entry  or  De- 
tainer 
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Dalt.  ca.  82.  tainer  fliall  be  found,   may  grant  an  Award  of  Reftitution  to  the  Party  j 

^'  *^*'"       and  it  is  fiiid,  That  he  may  execute  the  fame  either  in  his  own  proper  Per- 

fon,  or  make  his  Precept  to  the  Sheriff  to  do  it. 

I  Sid.  156.         Se6i.  50,    But  it  feems  clear,  That  neither  Juftices  of  Peace,  nor  any 

I  Keb  88.     other  Court   whatfoever,    have  Authority  to  grant  a  Reftitution   upon  a 

I  Vent.  308.  (^Q,-,yj£^joi-j  of  ^^y  Force  taken  by  them  upon  View,  unlefs  the  fame  be 

found  by  an  Indidment,  according  to  the  Diredlion  of  8  H.  6.  c.  9.  or  21 

Dy.iSy.Pl.e.  y^.  I.  c.  15.    Alfo  it  feems  to  be  agreed,  That  no  other  Juftices  of  Peace, 

except  thofe  before  whom  fuch  an  Indidlment  fhall  be  found,  have  any 

Power,  either  at  Seflions,  or  out  of  it,  to  make  any  Award  of  Reftitution  ; 

Dal.  ca.  8z.   and  that  no  other  Court  whatfoever  can  perfonally  reftore  the  Party  with- 

Lamb.  184.    Q^.  ^  Precept  to  the  Sheriff, 

^eSl.   5 1 .    Alfo  it  hath  been  refolved,  That  Juftices  of  Oyer  and  Ter- 
miner have  no  Power,  either  to  inquire  of  a  forcible  Entry  or  Detainer, 
Kellw.  159.   or  to  award  Reftitution  on  any  fuch  Indictment ;  becaufe,  when  a  new 
^^c^'  ^'s  b  Pow^^  ^5  created  by  Statute,  and  certain  Juftices  are  aftigned  to  execute  it, 
?i  Co .'ec.  a.  it  cannot  regularly  be  executed  by  any  other ;  and  inafmuch  as  Juftices  of 
Oyer  and  Terminer  have  a  Commiftion  entirely  diftindl  from  that  of  Ju- 
ftices of  Peace,  they  fliall  not,  from  the  general  Words  of  their  Commif- 
fiod.  Ad  i7iqiiire7id'  dc  omnibus  tranfgr'  &  de  omtnbiis  aliis  Articidis  &  t  au- 
Jis  conV  formarn  quorumcwique  Statutoruin fa5l'  Jive  perpetraf,  be  conftrued 
to  have  any  fuch  Powers  as  are  fpecially  limited  ,to  Juftices  of  Peace  ; 
yet  it  hath  been  refolved.  That  the  Juftices  of  the  King's  Bench  may  award 
Reftitution  upon  an  Indidlment  of  forcible  Entry  or  Detainer  removed  be- 
Far.  138.       fore  them,  becaufe  the  faid  Juftices  having  a  fupream  and  fovereign  Jurifdic- 
7  E*J  4  '  8  a.  jJQj^  over  all  Matters  of  a  criminal  and  publick  Nature,  have  always  been 
Ji3x2\\.       efteemed  to  have  Power  in  all  Caufes  of  this  Nature,  being  brought  Judi- 
9  Co.  iiS.b  cially  before  them,  to  give  the  Parties  fuch  Remedies  in  Relation  thereto, 
D  l^°h^82^^^  they  fliall  appear  to  have  a  Right  to  demand,  either  by  Common  Law 

'  or  by  Statute. 
Lamb  157.  SeB.  52.  The  Sheriff,  if  need  be,  may  ralfe  the  Power  of  the  County 
Dal.  ch.  82.  to  afllft  hinr  in  the  Execution  of  a  Precept  of  Reftitution,  and  therefore,  if 
he  make  a  Return  thereto,  that  he  could  not  make  a  Reftitution  by  Reafon 
of  Refiftance,  he  fliall  be  amerced, 
Salk.  260.  PI.  SeSl.  53.  As  to  the  tenth  Point,  viz.  How  fuch  Reftitution  may  be 
'  •  barred  by  the  Continuance  of  a  Poffeffion  for  three  Years  ;  it  appears  from 

earth. 496.  ^^  abovementioned  Provifo  of  8  H.  6.  and  alfo  by  3 1  £/.  1 1,  That  any 
one  indided  upon  thefe  Statutes,  may  alledge  fuch  Poffefllon  to  ftay  the  A- 
Far.  138,  ward  of  Reftitution ;  in  the  Conftruftion  whereof  it  hath  been  holden, 
Dalt.  ca.  79.  xhat  fuch  Poffefllon  muft  have  continued  without  Interruption  during 
H.Tc'! '139.  three  whole  Years  next  before  the  Indidlnient  j  and  therefore,  That  he  who 
Dyer  141,  having  been  in  Poffeffion  of  Land  for  three  Years,  or  more,  is  forcibly 
I'-H^^'e  18  b  oufted,  and  then  reftored  by  Force  of  the  Statute  of  8  H.  6.  cannot  juftify 
Bro.  Force,  a  forcible  Detainer,  till  he  have  been  in  Poffeffion  again  for  three  Years 
22,  29.  after  fuch  Reftitution ;  and  alfo  for  the  fame  Reafon  it  hath  been  faid, 
Crom.71.  yj^^^  j^g^  ^j^Q  ^j^jgj.  ^  defeafible  Title  hath  been  never  fo  long  in  Poffef- 
Dal.  ca.  79.  fion  of  Land  to  which  another  hath  a  Right  of  Entry,  cannot  juftify  fucli 
1  inft.  256.  a  Detainer  at  any  Time  within  three  Years  after  a  Claim  made  by  him  who 
Bro^Force!^  hath  fuch  a  Right,  becaufe  all  defeafible  Eftates  in  the  Land  are  wholly  de- 
22.         '    feated  by  fuch  a  Claim,  and  the  fubfequent  Continuance  in  Poffefllon  a- 

mounted  to  a  new  Entry. 
Dal.ca.  79.        ^^^-  S^^     There  have    been   fome  Opinions,    That   the   three  Years 
22H.6.i8.b.Pofl£ffion  muft  be  of  a  lawful  Eftate,  and  confequently  that  a  Diffeifor's 
Croni.  71..     Continuance  in  quiet  Poffeffion  for  never  fo  many  Years,  fliall  not  juftify 

a 
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a  forcible  Detainer;  but  it  Iccms  neceflluy  to  make  u  Diflindion  between 
a  Detainer  againft  him  who  has  a  Riglit  of  Entry,  and  a  Detainer  againft 
a  Stranger,  or  one  wlio  by  his  Laches  has  loft  his  Riyht  cf  Entry ;  for  I 
do  not  fee  why  three  Years  Continuance  of  a  defeafible  PolTeftlon  fhould 
not  jurtify  a  Detainer  by  Force  againft  a  Stranger,  inafmuch  as  hie  cannot 
take  Advantage  of  another's  Right,  and  bare  Poffclhon  is  a  good  Title  a- 
gainft  all  Pcrfons,  exxept  him  who  have  the  Right-,  and  cannot  be  lawfully 
defeated  by  any  other.  Alfo  if  one  who  has  the  mere  Right  to  Lands, 
have  '^o  long  negleded  to  recover  the  PofTcftion  thereof,  ti'l  in"  Judgment  of 
Law  he  hath  no  more  Right  to  fuch  Pofleflion,  till  he  have  recovered  it 
by  Adion,  than  a  mere  Stranger,  tlaere  doth  not  feem  to  be  any  Rcafon 
that  he  (houli  have  more  Advantage  againft;  a  forcible  Detainer,  than  if  he 
were  a  meer  Stranger. 

SeEt.  55.  Alfo  it  hath  been  holden,  That  a  peaceable  Continuance  in 
Pofleflioa  for  three  Years  after  a  forcible  Entry,  under  any  Title  what- 
foever,  will  not  juftify  a  forcible  Detainer,  inafmuch  as  the  Pofleftion  was  at 
firft  gained  by  Force  3  but  I  cannot  think  this  a  reafonable  Conftruftlon  of 
the  faid  Statutes,  for  the  Force  in  the  Detainer  being  after  three  Years  quiet 
PolTeftion,  feems  juftifiable  by  the  exprefs  Words  of  the  Statute;  and  where 
the  Force  ufed  in  gaining  a  Pofleflion  is  afterwards  wholly  laid  afide,  there 
feems  to  be  no  Colour  to  fay,  That  it  makes  the  fubfequent  Pofleffion  lefs 
quiet  or  peaceable  than  it  would  have  been,  if  there  had  been  no  Force  at 
all  ufed  at  the  firft:. 

^e6l.  56.     It  feems  clear  from  the  exprefs  Purview  of  the  faid  Statute  of  i  Keb.  538. 
31  El.  II.  that  wherever  the  Defendant  pleadeth  fuch  a  Pofleflion  in  Bar  J^^' f/"S ^'"^ 
of  Reftitution  upon  fuch  an  Indictment,  either  before  the  Juftices  of  Peace,  SaT  261.  PI  i, 
or  in  the  King's  Bench,  no  Reftitution  ought  to  be  awarded  till  the  Truth 
of  the  Plea  be  tried ;  and  it  hath  been  holden.  That  the  Plea  of  fuch  a  Pof- 
feflion  is  good,  without  fliewing  under  what  Title,  or  of  what  Eftate  fuch  1  si.).  140. 
Pofleflion  was,  becaufe  it  is  not  the  Title,  but  the  PoflelTion  onlv,  which  is  >  Keb  533, 
material  in  this  Cafe.  '  f  ^^"26*^'? 

SeSl.  K^y.  It  feems  that  from  the  Wording  of  3  I  £/.  J  r.  ifonewhohas 
been  in  Pofl"eflion  for  three  Years,  be  oufted,  and  the  fame  Day  re-enter 
with  Force,  and  alfo  be  ind idled  for  fjch  Re-entry  on  the  very  fame  Day, 
it  may  be  queftioned  whether  the  Profecutor  ought  to  have  Reftitution, 
inafmuch  as  the  Words  of  the  Statute  are.  That  there  Jl:aU  be  ?io  Rejiitutmi^' 
&c.  if  the  Perjhi  indiSled  have  been  in  quiet  PoJ]c[Jion  fcr  three  Tears  next 
before  the  Day  of  the  Indiultnent  fund ;  and  here  the  Defendant  hath  been 
in  Pofl"eflion  three  Years  before  the  Day  of  the  Indidment,  though  not- 
thi'ee  Years  before  the  Indidlment,  inafmuch  as  he  v/as  oufted  the  fame 
Day  ;  but  if  it  be  confidered,  That  the  Circumftance  of  finding  the  Indidt- 
ment  on  that  Day  no  way  affects  the  Merits  of  the  Caufe,  or  lefl*ens  the 
Otfence  any  more  than  if  it  were  found  in  any  other  Day ;  and  that  Re- 
ftitution muft  have  been  awarded  if  it  had  been  found  on  another  Day;' 
and  that  the  Mifchief  complained  of  in  the  Preamble  is,  that  Perfons  were 
by  Colour  of  fuch  Indidments  often  turned  out  of  their  Pofleflions  which 
they  had  quietly  enjoyed  for  three  Years  next  before  fuch  Indidlments 
found,  which  docs  not  extend  to  the  Defendant  in  the  prefent  Cafe,  I 
rather  incline  to  think,  that  Reftitution  might  be  awarded  to  the  Profecu- 
tor in  this  Cafe,  inafmuch  at  it  clearly  appears.  That  the  Defendant's  Pof- 
felfion  hath  not  had  three  Years  uninterrupted  Continuance  within  the  In- 
tent of  the  Statute. 

■  R  r  Sen,  c8. 
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^ect.   58.     As  to  the  eleventh  Point,  viz..  For  wliat  other  Caufes  fuch 

1  Keb  345.    ReftitLition  may  he  ftay'd  ;   it  feenieth  to  be  fettled  at  this  Day,  That  if  the 

2  keb.  49,  £)^fgndant  tender  a'Traverfe  of  the  Force,  which  muft  be  done  in  Writing, 
I  Sid  Z84.  and  not  by  a  bare  Denial  of  the  Force  by  Parol,  the  Juftice  ought  not  to 
'"ss"  ^**''"  "i=-^ke  any  Reftitution,  till  the  Traverfe  be  tried  ;  in  order  whereunto  he 
^     '  muft  award  a  Ventre  faeicis,  whereon  a  Jury  muft  be  returned,  on  wliofe 

Verdi<5l  the  Award,  of  Reftitution  ought  to  depend. 
I  Sid.  97,  99.  Si5f.  59.  It  hath  been  refolved.  That  if  fuch  a  Jury  find  Part  of  the 
I  Keb.  4Z7.  j,j(j;(C|.j5^e„t  (-0  be  true,  and  Part  of  it  to  be  falfe  ;  yet  if  they  find  fo  much 
thereof  to  be  true  as  will  warrant  a  Reftitution,  the  Juftice  ought  to  reftore 
the  Party  :  as  where,  on  an  Indidlnient  of  Forcible  Entry  and  Forcible  De- 
tainer, the  Jury  find  that  the  Entry  was  peaceful,  and  the  Detainer  was 
only  forcible. 

Se£f.  60.     As  the  Juftice  is  bound  to  ftay  the  Award  of  Reftitution,  up- 
on the  Defendant's  tendering  a  Traverfe  of  the  Force,  fo  it  hath  alfo  been 
Savil  68.  PI.   fiid,  That  he  onght  not  to  make  fuch  an  Award  in  any  Cafe  in  the  De- 
' !'•     g       fendant's  Abfence,  without  calling  him  to  anfwer  for  himfelf  j  for  it  is  im- 
e^n  7  -  79'  ^jj^^  j^^  natural  Juftice,  in  the  Conftruftion  of  all  Laws,  That  no  one 
ought  to  fufter  any  Prejudice  thereby,  without  having  firft  an  Opportunity 
of  defending  himfelf 
Dyer  187.  Sedt.  61.     As  to  the  twelfth  Point,  viz.  How  fuch  a  Reftitution  may 

H  P  C  I  o  ^^  fuperfeded  before  it  is  executed]  there  is  no  Doubt  but  that  the  lame 
Croni.  165.    Juftices,  by  whom  a  Reftitution  is  awarded  upon  an  Indidment  of  For- 
Dait.  cap.  8i,cible  Entry  or  Detainer  found  before  them,  may  alfo  afterwards,   upon 
^'  an  Infufliciency  of  the  Indictment  appearing  unto   them,    fuperfede   the 

fame   before  it  is  executed  :  And  it  hath  alfo  been  faid.  That  if  fuch  an 
Cro.  EI.  91J.  Indidment  be  taken,   and  Reftitution  awarded  by  four  or  five  Juftices, 
Yelv.  32.       that  two  or  even  one  of  the  fame  Juftices  may  fuperfede  the  Execution 
thereof,  as  well  as  more  or  all  of  them.     But  it  feems  to  be  agreed.  That 
no  other  Juftices,  or  other  Court  whatfoever,  have  fuch  Power,  except  the 
King's  Bench. 
Cro. El. 91;.       Se£i.  62.     However   it  is  certain,   that   a   Certiorari  from   the  King's 
Yelv.  32.       Bench   is  a  Buperfedeas  to   fuch  Reftitution ;  for  every  fuch  Certiorari  has 
YV^qziV'    t'^^f^  Words  coram  nobis  terminari  volumm  &  non  alibi,  and  confequently 
I  keb.  93.     it  wholly   clofes   the   Hands  of  the  Juftices  of  Peace,    and   avoids   any 
Reftitution  which  is  executed  after  the  Te^e,  but  does  not  bring  the  Ju- 
ftices of  the  Peace,  &c.  into  a  Contempt,  unlefs  they  proceed  after  the  De- 
livering thereof. 

Se^.  63.     As  to  the  thirteenth  Point,  viz.  How  fuch  Reftitution  may 

be  fet  afide  after  it  is  executed  j  it  is  certain.  That  the  Jufldcesof  the  King's 

Bench,  having  a  general  fuperintendent  Power  over  all   the  Proceedings 

whatfoever  of  Juftices  of  Peace,  may  fet  afide  any  fuch  Reftitution,  if  it 

fliall  appear  to  them  to  have  been  either  awarded  or  executed  againft  Law  j 

Savii.68.       as  where  the  Indidment  whereon  it  was  grounded,  being  removed  before 

PI.  141.        them,  appears  to  be  Infufficient,  and  thereupon  is  quafhedj  or  the  Defen- 

H.  P.c.  140.  j^j^^  traverfes  the  Force  and  gets  a  Verdidt  in  the  King's  Bench,    or  where- 

Cro.Ei. 31.    ever  it  fufiiciently  appears  that  the  Juftices  of  Peace  have  been  irregular  in 

SupraSea.sS.  their  Proceedings,  as  by  refiifing  to  try  a  Traverfe  of  Force  tendered  by 

the  Defendant,  &c. 

Se6l.  64.  Yet  if  an  Indidment  on  thefe  Statutes  be  removed  into  the 
^Q  ,,  King's  Bench,  and  the  Defendant  having  been  turned  out  of  PofTeffion 
YeW.Vg-  by  the  Grant  of  Reftitution  to  the  Profecutor  by  the  Juftices  of  Peace, 
Cro.  ja.  148,  traverfe  the  Force  in  the  King's  Bench,  and  then  the  Offence  be  pardoned 
'^^*  by  a  general  Pardon,  the  Court  cannot  proceed  on  the  Trial,  notwith- 

ftandins:; 
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ftanding  the  Defendant  would  wave  tiici  Benefit  of  the  Pardon,  becaufe  it 
appears  judicially,  That  the  King  can  have  no  Benefit  of  a  Fine  from  the  ^  2.  Cb  -^ 
Defendant  if  the  Verdidl  pafs  againft  him  j  and  the  Court  will  never  fal-Sea.  61/' 
fii'y  an  Indictment,  which  is  found  by  the  Oaths  of  twelve  Men,  by  bare 
Affidavits }  and  confequently  in  this  Cafe  the  Defendant  can  have  no  Re- 
medy to  fet  afide  the  Reflitution  by  controverting  the  Truth  of  the  In- 
dii5lment. 

.9^^?.  65.     Neither  can  a  Defendant  in  any  Cafe  whatfoever,  ex  R/gcre^^y^-^^- 
jfu7-is,  demand  a  Reftitution,  either  upon  the  quartiing  of  the  Indiftment,  gogf  '  ^'''' 
or  a  Verdid:  for  him  on  a  Traverfe  thereof,  &€.  for  the  Power  of  granting  2  Keb.  ccj, 
a  Re-reftitution  is  vefted  in  the  King's  Bench,  only  by  an  equitable  Con- p' ''■9 '*'' 
ftrucflion  of  the  general  Words  of  the  Statutes,  and   is  not  exprefly  given    '°'     ^'  ' 
by  thofe  Statutes ;  and  is  never  made  ufe  of  by  that  Court,  but  when  upon  Salk.  ^s-?. 
Confideration  of  the  whole  Circumfbnces  of  the  Cafe,  the  Defendant  fhall  p,*"  '''■'' 
appear  to   have  fome  Right  to  the  Tenements,  the  PofTeffion  whereof  he  zKeb!  57;. 
loft  by  the  Reftitution  granted  to  the  Profecutor.  Savil  68.  Pi. 

SeSf.  66.  The  Court  of  King's  Bench  hath  been  fo  favourable  to  one,  ''^'" 
who,  upon  his  Traverfe  of  an  Indidlment  upon  thefe  Statutes  being  found 
for  him,  hath  appeared  to  have  been  unjuftly  put  out  of  his  Polleffion,  Cro.  El.  41. 
that  they  have  awarded  him  a  Re-reftitution,  notwithftanding  it  hath  been 
fhewn  to  the  Court,  that  fince  the  Reftitution  granted  upon  the  Indi(!!tment, 
a  Stranger  hath  recovered  the  Pofleffion  of  the  fame  Land  in  the  Lord's 
Court. 


CHAP.     LXV. 

Of  Riots,   Routs f  and  unLvwfiil  ylffemblies , 
'  N  treating  of  Riots,  Routs,  and  unlawful  Aflemblies,  1  ftiall  confider 

1 .  What  fliall  be  called  a  Riot,  Rout,  or  unlawful  Aflembly. 

2.  How  they  may  be  fuppreflcd  and  punillied  by  the  Common  Law. 

3.  How  by  Statute. 


Vide  i 
251. 


&e5i.   I.     And  firft  a  Riot  feems  to  be  a  tumultuous  Difturbance  of  the 
Peace,  by  three  Perfons,  ^  or   more,  aflembling  together  of.  their  own  Au- 
thority, with  an   Intent  mutually  to  affift   one  another,  againft  any  who  '^*"^'  -  -  • 
fhall  oppofe  them,  in  the  Execution  of  fome  Enterprize  of  a  private  Nature,  Dale.  cap.  8j, 
and  afterwards  adually  executing  the  fame  in  a  violent  and  turbulent  Man-  ^^'  ^7- 
ner,  to  the  Terror  of  the  People,  whether  the  Aft  intended  were  of  it  felf  ^c"""^'  ^'' 
lawful  or  unlawful.  °  Puit.  25,  &c. 

Sinft.  176. 

For  the  better  Underftanding  whereof,  I  fhall  confider  the  following  Par- 3  Mod.  14^1^ 

ticulars  :  i-BucfeeSalk. 

594.  PI.  4. 

I .  How  far  fuch  an  Affembly  may  become  riotous  through  the  Want  of 
legal  Authority  expreifed  or  implied,  or  be  excufable  by  Reafon  of 
fuch  Authority. 

,  2.  How 
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2.  How  far  the  Intention  with  v/hich  the  Parties  affemble  together  rnuft 
be  unlawful. 

3.  With  what  Kind  of  Violence  or  Terror  the  intended  Enterprize  mult 
be  executed. 

4.  How  fir  the  Grievance  intended  to  be  redrefled  muii  be  of  a  private 
Nature. 

5.  Whether  the  unlawful  Execution  of  an  Act  in  its  own  Nature  lawful 
may  not  mal;e  an  Alfembly  riotous. 

^eSl.  2.     As  to  the  firft  Point  it  feems,  That  where-ever  tnore  than  three 
Perfons  ufe  Force  and  Violence,  in  the  Execution  of  any  Defign  what- 
ever wherein  the  Law  does  not  allow  the  Ufe  of  fuch  Force,  all  who  are 
concerned  therein  are  Pvioters :  But  in  fome  Cafes  wherein  the  Law  autho- 
rizes Force,  it  is  not  only  lawful,  but  alfo  commendable  to  make  ufe  of  it ; 
•  2  And  67.    as  for  a  °  Sheriff  or  '  Conftable,  or  perhaps  even  for  a  private  '  Perfon,  to 
Poph.  izi.     affemble  a  competent  Number  of  People  in  order  with  Force  to  fupprefs' 
«Po"h'''2i''^^^^^^>  or  Enemie?,  or  Rioters,  and  afterwards  with  fuch  Force  aftually 
Moore  656.    to  fupprefs  them  ;  or  for  a  Juftice  of  Peace,  who  has  a  juft  Caufe  to  fear 
a  violent  Refiftance,  to  raife  the  Fojfe^  in  order  to  remove  a  Force  in  making 
an  Entry  into,  or  detaining  of  Lands.     Alfo  it  feems  to  be  the  Duty  of  a 
'zinft.  193.  d  Sheriff,  or  other  Minifter  of  Juftice,  having  the  Execution  of  the  King's 
Writs,  and  being  refifted  in  endeavouring  to  execute  the  fame,  to  raife 
fuch  a  Power  as  may  effeftually  enable  th%m  to  over-power  any  fuch  Re- 
•jlnft.  161.  fif^nce;  yet  it  is  faid  not '  to  be  lawful  for  them  to  raife  a  Force  for  the 
'  "  ' '^^'     Execution  of  a  civil  Procefs,  unlefs  they  find  a  Refiftance;  and  it  is  cer- 
Hob.  62, 264.  tain,  That  they  are  highly  punifhable  for  ufing  any  needlefs  Outrage,  or 

Violence  therein. 
Lamb.  179,        Se6l.  3.     As  to  the  fecond  Point,  viz.    How  far  the  Intention  with 
Dalt  ca    86  '^hi'^h  ^"ch  Perfons  affemble  together  muft  be  unlawful  j  it  feems  agreed, 
Crom''6'i',62!  That  if  a  Number  of  Perfons  being  met  together  at  a  Fair,  or  Market, 
6Mod.  4j.    or  Church-ale,  or  any  other  lawful  and  innocent  Occafion,  happen  on  a 
Skin.  118.     fyjj^jgj^  Quarrel  to  fall  together  by  the  Ears,  they  are  not  guilty  of  a  Riot, 
Salk.  595.      but  of  a   fudden  Affray   only,  of  which  none  are  guilty  but  thofe  who 
actually  engage  in  it,  becaufe  the  Defign  of  their  Meeting  was  innocent 
and  lawful,  and  the   fubfequent  Breach   of  the   Peace,    happened  unex- 
pedledly  without  any  previous  Intention   concerning  it ;    yet  it  is   faid. 
That  if  Perfons,    innocently  affembled   together,    do   afterwards   upon  a 
Difpute  happening  to  arife  among  them,   form   themfelves  into  Parties, 
•with  Promifes  of  mutual  Affiftance,  and  then  make  an  Affray,  they  are 
guilty  of  a  Riot,  becaufe  upon  their  confederating  together  with   an  In- 
tention to  break  the  Peace,  they  may  as  properly  be  faid  to  be  affembled 
together  for  that  Purpofe  from  the  Time  of  fuch  Confederacy,  as  if  their 
firft  coming  together  had  been  on  fuch  a  Defign  :  However  it  feems  clear. 
That  if  in  an  Affembly  of  Perfons  met  together  on  any  lawful  Occafion 
•whatfoever,  a  fudden  Propofal  fhould  be  flarted  of  going  together  in  a 
Body  to  pull  down  a  Houfe  or  Inclofure,  or  to  do  any  other  Ad  of  Vio- 
lence to  the  Difturbance  of  the  Publick  Peace,  and  fuch  Motion  be  agreed 
to,  and  executed  accordingly,  the  Perfons  concerned  cannot  but  be  Rioters, 
becaufe  their  Affociating  themfelves  together  for  fuch  a  new  Purpofe,  is 
no  way  extenuated  by  their  having  met  at    firft    upon   another ;  alio  it 
feems  to  be  certain.  That  if  a  Perfon  feeing  others  aftually  engaged  in  a 
Riot,  do  join  himfelf  unto  them  and  affift  them  therein,  he  is  as  much  a 
Rioter  as  if  he  had  at  firft  affembled  with  them  for  the  fame  Purpofe, 
inafmuch  as  he  has  no  Pretence  that  he  came  innocently  into  the  Com- 
pany, but  appears  to  have  joined  himfelf  unto  them,  with  an  Intention 

to 


Cliap.  65.        Of  Riots ^   Rotits^   and  unlawful  /IJfemhlies.  i  -■ 

to  fecond  them  in  the  Execution  of  their  unlatvful  Enterprize;  and  it  would '^  'l^'  •»:-. 
'be  endlefs,  as  well  as  fuperfluous,  to  examine  whether  every  particular  Per- 
ibn  engaged  in  a  Riot,  were  in  Truth  one  of  the  firft  Affembly,  or  actually 
had  a  previous  Knowledge  of  the  Defign  thereof. 

SeB.  4.     As  to  the  third  Point,  •viz..  With  what  Kind  of  Violence  or 
Terror,  the  intended  Enterprize  muft  b-j  executed,  it   hath  been   holden,  D^it  c^p  t 
That  it  ought  tn  be  accompanied  with  fome  Offer  of  Violence,  either  to  Lamb,  i-/,/ 
tlie  Perfon  of  a  Man,  or  to  his  Pofleflions,  as  by  beating  him,  or  forcing '  ^""-  '^" 
liim  to  quit  the  Polfeilion  of  his  Lands  or  Goods,  ^c.     And  from  hence 
it   feems  to  follow,  That  Perfons  riding  together  on  the  Road   with  un* 
ufual  Weapon's,  or  otherwife  aflembling  together  in  fuch  a  Manner  as  is  apt 
to  raife  a  Terror  in  the  People,  without  any  Offer  of  Violence  to  any  one 
in  Refped:  either  of  his  Perfon  or  Poffeffions,  are  not  properly  guilty  of  a 
Riot,  but  only  of  an  unlawful  Affembly. 

Se£i.  5.     However  it  feems  to  be  clearly  agreed,  That  in  every  Riot » Lamb.  17I 
there  muft  be  fome  fuch  Circumftances,  either  of  adtual  Force  or  Vio-  ^^'^  '^^P^  ^l' 
lence,  or  at  leaft  of  an  apparent  Tendency  thereto,  as  are  naturally  apt  to\u(l.\\^. 
ftrilce  a  Terror  into  the  People;  as  the  Shew  "  of  Armour^  threatening  zKeb.  558. 
Speeches,  or  turbulent  Geftures;  for  every  fuch  Offence  muft  be  laid  to  be^""'  \^^^- 
dontin'TerroreinPopuli :  And  from  hence  it  clearly  follows,  That  Affem- »  Lamb.  179. 
blies  at  Wakes  or  other  Feftival  Times,  or  Meetings  for  exercife  of  com-^"'"'"  ^5- 
mon   Sports   or  Diverfions,  as  Bull-baiting,  Wreftling,  and  fuch  like,  are^    «  ■  57  • 
not  riotous.     And  from  the  fame  Ground  alfo   it  feems  to   follow.  That 
it  is  poffible  for  three  Perfons  or  more  to  affemble  together  with  an  Inten- 
tion to  execute  a  wrongful  Ad,  and  alfo  adually  to  perform  their  intended 
Enterprize,  without  being  Rioters;  as  if  a  competent  Number  of  People  Lamb.  178. 
aflemble  together,  in   order  to  carry  off  a  Piece  of  Timber  to  which  one  q'"^^  ^^'  *" 
of  the  Company  hath  a  pretended  Right,  and  afterwards  do  carry  it  away 
without  any  threatening  Words,  or  other  Circumftances  of  Terror.     And 
from  the  fame  Ground  it  feems  alfo  to  follow.  That  Perfons  affembled  to- 6  Mod.  ut- 
gather  in  a  peaceful   Manner  to  do   a  Thing  prohibited  by   Statute,  ^^^Q^f^ ^^if^^ 
to  celebrate  Mafs,  &c.  and  afterwards  peacefully  performing  the  Thing  in-  13. 
tended,  cannot  be  faid  to  be  Rioters;  for  there  feems  to  be  no  Reafon '  ^'^^t  369, 
why  an  Aftembly  fhould  become  riotous  barely  for  doing  a  Thing  con-^^'^ 
trary  to  Statute,  any  more  than  for  doing  a  Thing  contrary  to  Common 
'  JLaw, 

SeSi.  6.  As  to  the  fourth  Point,  I'iz.  How  far  the  Grievance  intended 
to  be  redreffed  muft  be  of  a  private  Nature ;  it  feems  agreed.  That  the  In- 
jury or  Grievance  complained  of,  and  intended  to  be  revenged  or  remedied 
by  fuch  an  Affembly,  muft  relate  to  fome  private  Quarrel  only ;  as  the 
Inclofing  of  Lands  in  which  the  Inhabitants  of  a  Town  claim  a  Right  of 
Common,  or  g-iining  the  Poffeffion  of  Tenements,  the  Title  whereof  is 
in  difpute,  or  fuch  like  Matters  relating  to  the  Interefts  or  Difputes  of  par- 
ticular Perfons,  and  no  way  concerning  the  Publick  ;  for  where-ever  the 
Intention  of  fuch  an  Affembly  is  to  redrefs  publick  Grievances,  as  to  pull 
down  all  Inclofures  in  general,  or  to  reforqji  Religion,  or  to  remove  evil 
Counfellors  from  the  King,  CSc.  if  they  attempt  with  Force  to  execute  fuch 
their  Intentions,  they  are  in  the  E)'e  of  the  Law  guilty  of  levying  War 
againft  the  King,  and  confequently  of  High  Treafon,  as  appears  from 
-Chap.  17.  Sea.  25. 

Seef.  J.     As  to  the  lifth  Point,  ifiz.  Whether  the  Execution   of  an  Acft  Qia^^eand 
in  its  own  Nature  lawful,  may  make  an  Affembly  riotous ;  it   hath  been  ^^  '^*  ^*'**' 
generally  holden.  That  it  is  no  way  material  whc-ther  the  Ad  intended  cru'ra.^6+.  b. 
to  be  done  by  fuch  an  Affemblv,  be  of  itfclf  lawful  4)r  oiahwful ;  from  ^6 
'     S  f 
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whence  it  follows,  That  if  more  thfin  tj:iree  P,ei-fons  affift  a  Man  to  make  a 
Forcible  Entry Jnto  Lands,  to  which  one  of.  .them  has  a  good  Right  of  En- 
try, or  if  the  like, Number  in  a  violent  and  tumultuous  Manner  join  toge- 
ther in  renioving  a  Nufance,  or  other  Thing  which  may  lawfully.be  done 
in  a  peaceful  Manner,  they  are  as  properly  Rioters,  as  if  the  Adt  intended 
to  be  done  by  them  were  never  fo  unlawful  j  for  the  Law  will  not  fufFer 
Perfons  to  feek  the  Redrefs  of  their  private  grievances,  by  fuch  dangerous 
Difturbances  of  the  publick  Peace  :  However  the  Juflice  of  the  Quarrel  in 
which  fuch  an  Allembly  doth  engage,  is  certainly  a  great  Mitigation  of 
the  Offence. 

SicSl.  8.     A  Rout  feems  to  be,  according  to  the  general  Opinion,  a  Di- 
fturbance  of  the  Peace  by  Perfons  affembling  together  with  an  Litention  to 
Lamb.  175,    do  a  Thing,  which  if  it  be  executed  will  make  them  Rioters,  and  adlually 
Oom    61     rn^ki"g  ^  Motion  towards  the  Execution  thereof:  But  by  fome  Books,  the 
Dalt  cap  85.  Notion  of  a  Rout  is  confined  to  fuch  Affcmblies  only,,  as  are  occafioned  by 
Bro.Riots,4,5.fQi-.,-^e  Grievance  common,  to  all  the  Company;  as  the  Inclofure  of  Land  in 
'"°" '5-      which  they  all  claim  a  Right  of  Common,  Zic.  However  inafmuch  as  it 
generally  agrees  with  a  Riot  as  to  all  the  reft  of  the  above  mentioned  Parti- 
culars, requifite  to  conftitute  a  .Riot,,  which,  have  been  already  fully  ex- 
plained, except  only  in  this,  That  it  may  be  a  conipleat  Offence  without 
the  Execution  of  the. intended  Enterprize,  it  feems  not  to  require  aiiy  far- 
ther Explication. 

SeB.  9.     An  unlawful  Affembly,  according    to  the  common   Opinion, 

is  a  Diflurbance  of  the  Peace  by  Perfons  barely  affembling  together,  with 

C(om.  61.  a.  an  Intention  to  do  a  Thing,  which  if  it  were  executed  would  make  them 

Bro.  Riots,  4.  f^Joters,  but  neither  adlually  executing  it,  nor  making  a  Motion   toward 

Pulton  25.3.'.  f.  .         .  y-r  1  1  T-.    /-     •   • 

Dalt.  cap.  95.  the  Execution  01  it  j  but  this  leems  to  be  much  too  narrow  a  Dennition  : 

for  any  Meeting  whatfoever  of  great  Numbers  of  People  with  fuch  Cir- 

cumftances  of  Terror,  as  cannot  but  endanger  the  publick  Peace,  and  raife 

Fears  and  Jealoufies  among  the  King's  Subjefts,  feems  properly  to  be  called 

an  unlawful  Affembly ;  as  where  great  Numbers,  complaining  of  a-  com- 

Hob,  92.       mon  Grievance,  meet  together,  armed  in  a  warlike  Manner  in  order  to  con- 

Salk.  594,      fyi(-   together   concerning    the   moft   proper  Means   for    the  Recovery    of 

i  Vent.  "69,   their  Intcreftsj  for  no  one   can  forefee  what  may  be  the  Event  of  fuch 

380.  an  Affembly. 

Se5f.  10.     Alfo  an  Affembly  of  a  Man's  Friends  for  the  Defence  of  his  ■ 
21  H.  7.  39.'P£^fon,  againff  tlK)fe  who  threaten  to  beat  him  if  he  go  to  fuch  a  Market, 
Lamb.  179,    G?f.  is  jLinlawful;  for  he  who  is  in  fear  of  fuch  Infults,  muff  provide  for  his 
ij^°p  Safety,  by  demanding  the  Surety  of  the  Peace  againft  the  Perfons  by  whom 

Cromp.  64.3!  he  is  threatened,  and  not  make  ufe  of  fuch  violent  Methods,  which  cannot 
Eio.  Riuts,  I .  but  be  attended  with  the  Danger  of  railing  Tumults  and  Diforders  to  the 
5  Co.  c;i.  .  -j)i'{];m-]3ance  of  the  publick  Peace:  Yet  an  Affembly  of  a  Man's  Friends 
in '.his  own  Houfe,  for  the  Defence  of  the  Poffeffion  thereof,  againft 
thofe  who  threaten  to  make  an  unlawful  Entry  thereinto,  or  for  the  De- 
fence of  his  Perfon  againft  thofe  who  threaten  to  beat  him  therein,  is  in- 
dulged by  Law;  for  a  Man's  Houfe  is  looked  upon  as  his  Caftle. 

SeB.  .11,  ■  As  to  the  fecond"  Point,  mz..  How  far  Offences  of  this  Na- 

Poph.  121.     ture  may  be  fuppreffed  and  punilhed  by  the  Common  Law  ;  it  feems  clear, 

3  H.  7.  I.  ^-  '^)xix  every  Sheriff  and  tinder-Sheriff,  and  alfo  every  other  Peace  Officer, 

\°de'fupra.     ^^  Conftables,  &V.  mjiy  and   ought  to  do    all    that  in  the4n  lies  towards 

the  Suppreffing  of  a-  Riot,   and  may  command  all  other  Perfons  whatfoever 

10  affift  tliem  therein;  alfo  it   is-  certain.  That  any  private   Perfon   may 

lawfully   endeavour   Jo    appeafe    ajl   fuch  Difturbances  by   ftaying   thofe 

•    ••  •  who.hr  iiefhall.  fee  engaged, therein  from  executing  their  Purpofe,  and  alfo 

■^     ' •':  ■  ■  by 
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by  flopping  others  whom  he  fhrJi  fee  coming  to  join  them ;  ,for  if  pri- 
vate Perfons  may  do  thus  mucli,  as  it  is  moft  certain  that  they  may,  to- 
wards the  fupprefling  of  a  common  Aifray,  furcly  a  fortiori  they  may  '  " .  ^. 
do  it  towards  the  fupprefrmg  of  a  Riot:  Alio  it  hath  been  holden,  That  J°P''^ '^^.g'^ 
private  Perfons  may  arm  tliemfclves  in  order  to  fupprefs'a  Riot;  from 
whence  it  feems  clearly  to  follow,  th:<t  they  may  alfo  make  ufe  of  Arms 
In  the  fupprefling  of  it,  if  there  be  a  Neceflity  for  their  fo  doing.  How- 
ever it  fcem.s  to  be  extremely  liazardons  for  private  Perfons  to  proceed  to 
thefe  Extremities  ;  and  it  fecms  no  way  fafc  for  them  to  go  fo  far  in  com- 
mon Cafes,  left  under  the  Pretence  of  keeping  the  Peace,  they  caufe  a 
more  enormous  Breach  of  it,  and  therefore  fuch  violent  Methods  feem**Only 
proper  againft  fuch  Riots  as  favour  of  Rebellion,  for  the  fupprefling  where- 
of no  Remedies  can  be  too  fliarp  or  fevere.  However  it  is  enadted  by 
I  Geo.  I.e.  5.  ^hat  if  more  Per fom  than  tivehe  being  unlawfully,  riotoufy 
and  tumiiltuoufy  aff'einbkd,  twelve  or  more  of  them  fl:all  continue  together ,  ' 
■■and  not  difperje  themfehes  within  one  Hour  after  Proclamation  made  in  Pur- 
fiance  of  that  Statute,  that  then  every  Peace  Officer  of  the  Place  'where  fuel} 
Afembly  fl^all  be,  and  all  Perfom  whofiall  be  commafided  to  be  afjifling  to  fuch  ' 
Officer,  inay  aird  ought  to  apprehend  all  fuch  Rioters,  and  carry  them  before 
fame  Juftice  of  Peace  ^  and  that  if  any  fuch  Riotorfiall  happen  to  be  killed, 
■maimed,  or  hw't  by  Rcafon  of  their  refjling  fuch  Officer^  &c.  the  Oficer 
■floall  be  difcharged,- btc.  But  the  Statute  being  wholly  in  the  Affirmative, 
cannot  be  thought  to  take  away  any  Part  of  the  Authority  in  the  fuppref- 
•fing  of  a  Riot,  which  was  before  that  Time  given  either  to  Officers  or  pri- 
vate Perfons  by  the  Common  Law  or  by  Statute. 

SeSi.  12.     Generally  Off'ences  of  this  Nature  are  punifhed   at  the  Com-Crom.6t, 
■mon  Law,  as  Trefpalles,  by  Fine  and  Imprifonment  only  ;  yet  fometimes,  ^^''  "P'  "^ 
where  they  have  been  very  enormous,  they  have  been  puniflied   with  the  Cro.  ca.  507. 
Pillory;  and  anciently,  if  they  were  undertaken  in  Contempt  of  the  King's 
exprefs   Prohibition  of  their  Meeting,  under  Pain  of  Forfeiture  of  Lands,  a  Rol.  Ab. 
^c.  they  feem  to  have  been  puniffiable  with  fuch  Forfeiture.  2°^-  ' 

Seel.  13.     It   hath  been  holden.  That  the  Perfons  of  whom  a  Corpo- 2iEd.4.i3.b. 
ration  confifts    being  guilty  of  a    Riot,    are  punifhable  in    their  Natural, '4- ^ 
but  not  in   their  Politick  Capacity ;   for  the  Corporation  itfelf  cannot  be    * ''  "^' 
in  Fault,  becaufe  it  is  inviflble,  and  exiftis   only  in   Suppofition  of  Law  j 
yet  there  are  fome  Precedents  by  which  it  appears,  that  Corporations  have 
been  amerced,  and  their  Liberties  feized  into  the  King's  Hands,  for  fuffering  Cro.  Ca.  252, 
a  dangerous  Riot  to  happen   within  their  Jurifdidion  without  ufing  their  -  ^•^•^•^"• 
Endeavours  to  fupprefs  it.  '^*' 

Se5l.  14.     Women  are  punifliable  as  Rioters,  but  Infants  under  the  Age 
of  Difcretion  are  not. 

As  to  the  third  Point,  viz.  How  fjr  Offences   of  this  Nature  may  be  fup- 
prefixed  and  punifhed  by  Statute ;  I  fliall  confider, ' 

1.  How  far  they  may  be   fupprefl*ed  and  punifhed  by  one  Juflice  of 

Peace. 

2.  How  far  by  two  or  more. 

Seci.  15.     As  to  the  firft  of  thefe  Points,  it  is  enadted  by  34  £^.  3.  i. 
That  Juf  ices  of  Pt  ace  pall  have  Power  to  refrain  Offenders,  Rioters,  and 
all  Barrators ;  and  to  purfue,  arrelf,  take  and  chafiije  them  according  to  their 
Trefpafs  and  Offence ;  and  to  caufe  them  to    be  impri fined,    and  duly  pu^  ■ 
'rtif^ed,  &c.  .    "    • 

Sea.  16, 
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14H.  7.9.b.  ^^.^_  j6_  ^,-1(1  this  Statute  has  been  liberally  conflraed  tor  the  Advance* 
^lA^.ll'.t.  ment  of  Juftice  ;  for  it  hath  been  refolved,  That  if  a  Juftice  of  Peace  find 
Lamb.  181.  PerfoHS  riotoufly  affembled,.  he  alone  without  ftaying  for  his  Companions 
^"^^  hath  not  only  Power  to  arrcft  the  Offenders,  and  bind  them  t(?  their  good 

Dalt.cap.  46  Behaviour,  or  imprifon  them  if  they  do  not  offer  good  Bail,  but  that  he 
Bro.  Peace,  7.  ^^^  ^j|-q  authorize  others  to  urreft  them  by  a  bare  Parol  Comniand  with- 
D.ilt.ca.  46.  out' other  Warrant,  and  that  by  Force  thereof  the  Perlbns  fo  conrmanded, 
Pult.  z8.  uiay  purfue  and  arreft  tlie  Offenders  in  his  Abfeiice  as  well  as  Prefence. 
It  is  alfo  faid,  That  if  a  Juflice  of  Peace  be  flck,  and  hear  that  Perlbns 
are  riotoufly  affembled,  he  may  fend  his  Servants  to  arreft  them  and  bring 
Dalt  cap.  46.  the»i  before  him ;  and  that  if  he  hear  that  Perfons  are  riotoufly  together 
i  +  ^-7-9''-  jf-.  ^  certain  Place,  and  go  thither  and  find  none  there,  he  may  leave  his 
&c.  '    Servants  behind  him  with   a  command  to  arreft  them,  when   they  fhall 

Cromp.  64.  a.  come.  Alfo  it  is  faid.  That  after  a  Riot  is  over,  any  one  Juflice  of  Peace 
Kellw.  41.  may  fend  his  Warrant  to  arrefl  any  Perfon  who  was  concerned  in  it,  and, 
Cromp.igj.b.  ^If-Q  {j^^t;  j^g  fu^y  fend  him  to  Gaol,  till  he  fhall  find  Sureties  for  his  good 

Dalt.  ca.  46.    T-,  1       • 

^     Behaviour. 

» Bro.Peace,7.      Se'^ .  ij.     But  it  feems  to  be  agreed,  that  no  one'  Jufticeof  the  Peace 

Keiiw.41.  a.  hath  any  Power  by  Force  of  this  Statute,  either  to  record  a  Riot  upon  his 

Lamb,  ib'i,    ^^^  View,  or  to  take  an  Inquifition  thereof  after  it  is  over :  Alfo  if  one 

Puit.  26.  a.     Juflice    of  Peace    proceeding  upon  this  Statute,   fhall   arrefl  an    innocent 

K- P-C- '37- Perfon  as  a  Rioter,  it  feemeth  tliat  he  is  liable  to  an  Adlion  ofTrefpafs, 

63°T.''6s.''     and  that  the  Party  arrefled  may  juflify  the  Refcuing  of  himfelf,  becaufe 

Dalt.  cap.  46.  no  fingle  Juflice  of  Peace  is  by  this  Sutute  made  a  Judge  of  the  faid  Of- 

Con.  Bro.       fence.     ^  But  if  a  Riot  fhall  be  committed  by  Perfons  armed  in  an  unufual 

» 8  Co.'i  2° .  a.  Manner,  contrary  to  the  Statute  of  'Northampton^  and  any  one  Juftice  of 

Dalr.  cap.  22.  Peace  afling  ex  Officio^  in  Purfuance  of  the  faid  Statute,  feize  the  Armouf 

and  imprifon  the  Offender,  and  make  a  Record  of  the  whole  Matter,  fuch 

a  Record  cannot  be  traverfed,  becaufe  it  is  made  by  one  ading  in  a  judicial 

Capacity,  as  appers  more  at  large  in  the  Chapter  of  Affrays ;  and  for  the 

8  Co.  HI.  a.  fame  Reafon,  if  a  Juflice  of  Peace  proceeding  on  the  Statute  of  \^  Rich.  2. 

Dalt.  cap.  22.  againfl  Forcible  Entries  and  Detainers,  fhall  upon  his  own  View  record   a 

Riot,  which   fhall  be  committed  in  the  making  of  any  fiich  Forcible  Entry 

or  Detainer,  a  Riot  fo  recorded  cannbt  be  traverfed,  as  hath  been  fliewn  in 

the  foregoing  Chapter.     Alfo  if  a  Juflice  of  Peace  ading  as  a  Judge,  by 

Croni.65.a.  Virtue  of  any  Statute  whatfoever  irapowering  him  fo  to  do,  make  a  Re- 

Dait.  cap  46.  cord  upon  his  View  of  a  Riot  committed  in  his  Prefence,  fuch  Record  fhall 

Vide^'infra''     "°^  ^^  traverfed  i  for  the  Law  gives  fuch  an  uncontroulable  Credit  to  all 

Sea.  is.        Matters   of  Record,  made  by  any  Judge  of  Record  as  fuch,  that  it  will 

never  admit  of  an  Averment  againfl  die  Truth  thereof 
Puit.  25.  a.         SeB.  18.     It  hath  been  queflioned,  Whether  a  Juflice  of  Peace  be  au- 
^■^-  thorized  by  Virtue  of  the   above  mentioned   Statute  of  34  Ed.    3.    i.  to 

Cr^.  el.^a.  raife  the  Power  of  the  County  to  fupprefs  a  Riot ;  but  it  feemeth,  That  by 
being  made  a  Confervator  of  the  Peace,  he  hath  by  an  Implication  of  Law- 
all  fuch  Powers  in  Relation    thereto,  as  are  incident  to   the  Office  of  a 
Confervator  of  the  Peace  by  the  Common  Law ;  and  confequently,  That 
he  hath  a  Right  of  demanding  the  Afiiflance  of  others  to  enable  him  to 
3  H.  7. 10.  b.  preferve  the  Peace  in  the  fame  Manner,  as  every  Sheriff  and  Conflable  are 
v/dMu'?a^     impowered  to  demand  fuch  Affiflance   by  the  Common  Law :  However 
there  feems  to  be  no  Reafon  to  doubt,  but  that  every  Juflice  of  Peace  is 
Puit.  ay.  26.  authorized  by  ij  Rich.  2.  8,  to  raife  the  Power  of  the  County  to  reprefs  a 
I-anib.  314.    Riot;  for  by  the  faid  Statute  it  is  cnaded,  'that  as  foc?i  as  the  Sheriffs,  and 
other  the  King's  Minijiers,  (under  which  Words  all  Juflices  of  Peace  kem. 
clearly  to  be  included,)  yZv///  hear  cf  a  Riot,  Rout,  or  other  Ajfemhh  againfl 

the 


Chap.  65.  Of  Rioiy^    Routs ,    aiid  tudmvful  AJje/nblici.  16  [ 

the  Peace,  they  with  the  Poiver  of  the  Country  where  jiich  Cafe  fmll  happen, 
f:a!l  difiirb  fiich  Malice  with  all  their  Power,  and  fiall  apprehend  all  fucb 
Offenders,  and  put  them  in  Prifon,  until  due  Execution  of  the  Law  be  made 
of  them;  and  that  the  Lords  and  other  liege  People  rf  the  Re ahn  f:all attend, 
with  their  whole  Strength  and  Power,  the  Sheriffs  and  Minijlers  afrefaid. 

Sctl.  19.  As  to  the  fecond  Point,  viz.  How  far  Offences  of  this  Na- 
ture may  be  fuppreffed  and  puniHied  by  two  or  more  Juftices  of  Peace  ;  it 
is  enaded  by  13  H.  4.  7.  "that  if  any  Riot,  Affembly,  or  Rout  of  People  a- 
gainji  the  Law,  be  made  in  Parties  of  the  Realm,  that  the  Juf  ices  of  Peace, 
three  or  two  of  them  at  the  Icaft,  and  the  Sheriff  or  Vnder-Sheriff'  of  the 
County  where  fuch  Riot,  Affembly  or  Rout  fall  be  made  hereafter,  ff:all  come 
with  the  Power  of  the  County  {if  need  be)  to  arreff  them,  and  fall  arreft 
them;  and  the  fame  fuffiices  and  Sheriff,  or  Vnder-Sheriff,  fall  have  Power 
to  record  that  which  they  fall  find  fo  done  in  their  Prefence  againff  the  Law. 
And  that  by  the  Record  of  the  fame  juftices  and  Sheriff,  or  Under-Sheriff,  fuch 
'Trefpaffers  and  Offenders  fall  be  conviB  in  the  Manner  and  Form  as  is  co7i- 
tained  in  the  Statute  cf  Forcible  E?2tries. 

SeB.  20.     In  the  Conftrudlion  of  this  Statute,  compared  with  the  above 
mentioned  Statute  of  17  Rich,  2.  8.  and  alfo  with  the  Statute  of  2  H.  5.  8. 
it  hath  been  holden,  That  all   Perfons  whatfoever,  and  even  Noblemen, 
and  all  others  of  what  Condition  or  Degree   foever  they  may  be,  except  Pult.  29.  a: 
Women,  Clergymen,  Perfons  decrepit,  and  Infuits  under  the  Age  of  fifteen  ^""''' 3' ;• 
Years,  are  bound  under  Pain  of  Fine  and  Imprifonment,  upon  reafonable  cronipfei'^^ai 
Warning  to  attend  the  Juftices  and  Sheriffs  in  the  Execution  of  the  faid  Sta-  Lamb.  116. 
tute,  and  not  only  to  arreft  the  Rioters,  but  alfo  to  condudl  them  to  Prifon. 

SeB.   21.     Alfo  it  hath  been  holden.  That  thofe  who  attend  the  Juftices  poph.  1 20, 
in  order  to  fupprefs  a  Riot,  may  take  with  them   fuch  Weapons  as  fliall  "^z'- 
be  neceffary  to  enable  them  effeftually  to  do  it,  and  that  they  may  juftify  '^^k  <ll  ±6. 
the  Beating,  Wounding,  and   even    the  Killing  of  fuch   Rioters  as   fhall  Lamb.  316.  * 
refift,  or  refufe  to  furrender  themfelves. 

SeB.   22.     It  is  faid,  That  the  Juftices  of  Peace  are  not  only  impowered  I^^^b.  318, 
by  the  faid  Statute,  to  raife  the  Power  of  the  County  to  alTift  them,  in  oa'^j,  cap,  46. 
fuppreffing  a  Riot  which  fliall  happen  within  their  own  View  or  Hearing,  Pult.  29. 
but  alfo,  that  they  may  fifely  do  it  upon  a  credible  Information  given  them 
of  a  notorious  Riot  happening  at  a  Diftance,  whether  there  were  any  fuch 
Riot  in  Truth  or  not ;  for  it  may  he  dangerous  for  them  to  ftay  till  they 
can  get  certain  Information  of  the  Faft :  But  they  feem  to  be  punilhable  Pult.  29.  a. 
for  alarming  the  Country  in  this  Manner,  without  fome  fuch  probable  ^^"'''- -5 '  J» 
Ground  of  their  Proceeding,  as  would  induce  a  reafonable  Man   to   think  c'rom.  64.  b. 
it  neceffary  and  convenient.  Dale.  cap.  46 

Se5f.  23.     It  feems  clear  from  the  faid  Statute,  That  if  the  Juftices,  ^c. 
in  going  towards  the  Place  where  they  have  heard  that  there  is  a  Riot,  ffiall 
meet  Perfons  coming  from  thence  riotoufly  arrayed,  they  may  arreft  them  Oalt.  cap.  46. 
for  being  affembled  together  in  fuch  an  unlawful  Manner,  and  alfo  make  Lamb- 3' 6- 
a  Record  thereof,  &c.  for  the  Statute  extends  to  all  other  unlawful  Affem-  *^''°™P'  ^3-  a- 
blies  whatfoever  as  well  as  to  Riots. 

ScB.  24.     Alfo    it   feems   clear.    That   after   the   Juftices    have  had  a 
View  of  a  Riot,  they   may  make  a  Record  thereof,  whether  the  Offen- 
ders be  in  Cuftody  at  the  fame  Time,  or  have  efcaped  :  And  it  is  faid. 
That  the  Juftices  may  lawfully,  upon  a  frefli  Purfuit,  arreft  fuch  of  the  Lamb.  318. 
Offenders  as   Ihall  have  efcaped,    but  that  they  cannot  at  another  Time  ^^''-^P- 46. 
award  any  Procefs  on  fuch  a  Record,  and  therefore  that  they  ought  to  8"co.^?2^'.''' 
r„_j  :.  :„.„  .u„  !/-:.,„.„  d„„„i-     :r  ._y  ^jr  j]^^  Offenders  efcape  from  a  frefli 

T  t  Purfuit. 
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Vide  infra      Purfult,  and  that  Procefs  fliall  ifllie  againft  them  from  thence :  However 

vw'  r^'r       ^^"^"^^  feems  to  be  no  Doubt,  but  that  any  of  the  fame  Juflices  who  have 

Sea.  15,  »6.   recorded  a  Riot,  or  any  other  Juftice  of  Peace,  may  at  any  Time  by  Virtue 

of  the  above  mentioned  Statute  of  34  Ed.  3.  1.  arreft  thofe  who  have  been 

notorioufly  guihy  of  a  Riot,  in  order  to  compel  them  to  find  Sureties  for 

their  Good  Behaviour. 

Ra-  m  sS6         ^'^^'  25-     It  feemeth  to  be  certain,  That  the  Record  of  a  Riot  exprelly 

Cromp.  65.  a.  mentioned  to  have  happened  within  the  View  of  the  Juflices  by  whom  it 

^'■^'      .    is  recorded,  is  a  Conviftion  of  fo  great  Authority,  that  it  can  no  way  be 

^  '' "'  "'*'  '  traverfed,  however  Uttle  Ground  in  Truth  there  might  be  to  affirm  that  any 

Riot  at  all  was  committed,  or  however  innocent  the  Parties  may  be  of  the  Fad: 

Pult.  29  a.  b.  recorded  againfl  them.     And  it  is  faid.  That  if  one  be  bound  by  Recog- 

Lamb.  316,    nizance  to  keep  the  Peace,  and  on  a  Scire  Facias  thereon  fuch  a  Record  of 

2'""  a  Riot  be  produced  againft  him,  he  fhall  not  only  be  concluded  thereby 

from  pleading  the  general  Iffue,  but  alfo  from  pleading  any  Matter  of  Ju- 

ftification  whatfoever. 

Lamb.  317.         Se5t .   .^6.  However  it  feemeth  clear.  That  if  in  fuch  a  Record  of  a  Riot 

Dal.  ca.  130.it  be  contained,  that  the  Party  was  guilty  therein  of  a  Felony,  or  Maim, 

or  Refcous,  the  Party  fhall  be  concluded  thereby  as  to  the  Riot  only,  and 

not  as  to  any  of  the  other  Matters,  becaufe  the  Juftices  of  Peace  have  by 

this  Statute  a  judicial  Authority  over  no  other  Offences  except  Riots,  Routs, 

and  unlawful  Affemblies. 

S>e5i.  27.     And  inafmuch  as  fuch  a  Record  is  a  final  Conviftion  of  the 
Parties  as  to  all  fuch  Matters  as  are  properly  contained  in  it,  it  ought  to 
Lamb.  3 1 6.    be  certain  both  as  to  the  Time  and  Place  of  the  Offence,  and  the  Number 
Dak.  ca.  46.   of  Perfons  concerned  therein,  and  the  feveral  Kinds  of  Weapons  made  ufe 
of  by  them,  and  all  other  Circumflances  of  the  Fadt ;  for  fince  the  Par- 
ties are  concluded  from  denying  the  Truth  of  fuch  a  Record,  and  have  no 
other  Remedy  to  defend  themfelves  againft  it,  but  only  by  taking  Ad- 
vantage of  the  InfufBciency  of  what  is  contained  in  it,  they  may  juftly  de- 
mand   the  Benefit  of  excepting  to    it,  if  it  do    not  exprefly  (hew,  both 
that  they  are  guilty  within  the  Meaning  of  the  Statute,  and  alfb  how  far 
they  are  guilty,  and  that  the  Juflices  have  purfued  the  Power  given  them 
Lamb.  319.    by  the  faid  Statute,  and  from  the   fame  Ground  it  feems  alfo  to  follow, 
Raym_^386.    -pj^^^  f^^-^  a  Record  may  be  excepted  againfl,  if  it  do  not  appear  to  have 
oD     a.ca.  ^^^^^  made  by  the  Sheriff  or  Under-Sherifl:'"  in  Concurrence  with  the  Ju- 
flices. 

SeS.  28.  It  is  faid  that  the  Offenders  being  under  the  Arreft  of  the  faid 
Tuflices,  and  alfo  convided  by  a  Record  of  their  OfiFence,  ought  imme- 
Lamb.  317.  ^^^^^\y  to  be  committed  to  Gaol  by  the  fame  Juflices,  till  they  fliall  make 
'■  ^'  '^  '  Pine  and  Ranfom  to  the  King,  which  can  be  afi^efi"ed  by  no  other  Juflices 
of  Peace,  except  thofe  by  whom  the  Record  of  the  Offence  was  made ; 
and  by  2  H.  5.  8.  fuch  Fine  ought  to  be  larger  than  it  was  wont  to  be  be- 
fore that  Statute,  for  the  Support  of  the  Charges  of  the  faid  Juflices,  Gff. 
whereof  Payment  ought  to  be  made  by  the  Sheriff,  by  Indenture  thereof 
between  him  and  them. 

Se^.  29.  It  is  farther  enadled  by  the  faid  Statute  of  13  jy.  4.  7.  that  if 
it  fhall  happen,  'That  fuch  Tnfpafers  atid  Offenders  be  departed  before  the 
coming  cf  the  faid  Jufices  and  'Sheriff  and  Under -Sheriff^  that  the  fame 
yuftices,  three,  or  tiiio  of  them  fiall  diligently  inquire  ivithi?i  a  Month  after 
fuch  Riot,  AJfembly,  or  Rout  of  People  fo  made,  and  thereof  f: all  hear  and 
determine  according  to  the  Law  of  the  Land. 

Sea.  30. 
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Se5l.  30.  Alfo  it  is  farther  encKSed  by  19  H.j.  13.  That  the  Sheriff  ha- 
•uing  a  Precept  dire'^ed  to  him  to  return  a  'Jiery  in  piirfiiance  o/'  i  3  H.  4.  7. 
Jl:all  return  twenty-four  Perfons  dive/ihig  within  the  Shire  where  fuch  Riot, 
Rout,  or  unlawful  AJfcmbly  Jhall  be  Jo  committed  and  done,  whereof  ever-i 
cf  them  fall  have  Lands  and  Tenements  within  the  fame  Shire,  to  the 
yearly  Value  of  twenty  Shillings  of  Charter-La7id  or  Freehold^  or  twenty-fx 
Shillings  and  Eight-pence  of  Copyhold,  or  of  both,  over  and  above  all  Charges ^ 
for  to  enquire  of  the  f aid  Riot,  Rout  or  unlawful  Affeinbly.  And  that  he  Jhall 
return  upon  every  Pcrfon  fo  by  him  iynpanelled,  in  Tfues  at  the  frjl  Day 
twenty  Shillings,  and  at  the  fc^md  Day  forty  Shillings,  if  they  appear  not, 
and  be  f worn  to  inquire  of  the  Prerniffes  at  the' fir  ft  Day.  And  that  the  Sheriff 
for  every  Default,  6cc.  fall  forfeit  twenty  Pounds,  &c. 

St^.  31.     It  is  not  clearly  fettled,  whether  the  Month,  within  which  «Sid.  t86. 
the  Juflices  of  Peace  are  confined  to  take  their  Inquiry  by  Force  of  thefe  yj^g  f^^^' 
Statutes,  muft  be  reckoned   according   to   the  Computation   of  a  Lunar, 
or  of  a  Solar  Month  ;  however  it  feems  to  be  agreed,  That  if  the  Juflices  oak'^ci  ^  6 
give  their  Charge  to  the  Jury,  and  it  is  laid,  that  if  they  do  but  award  Pult.  z'g. 
a  Precept  for  the  returning    of  the    Jury,  within   a   Lunar   Month,  they  ^  Mod.  141. 
may  take  the  Verdid:  afterwards,  for  the  Caufe  being  regularly  attached  in   ^  '  ^^^" 
them  within  the  Time  prefcribed  by  the  Statute,   Hiall  be  profecuted  as  all 
other  Caufes   ouglit,    with   fuch   convenient   Difpatch   as   to   the   Judges 
thereof  fliall  feem  proper ;  and  the  Statute,  by  obliging  the  Juftices  to 
make  fo  fpeedy  an  Inquiry,  meant  not  to  hurry  them  in  the  Execution 
of  it. 

Se^.  32.     It  is  generally  faid.  That  any  Juftices  of  the  County  may  Lamb.  322, 
take  fuch  an  Inquiry,  whether  they  dwell  near  the  Place  where  the  Riot  327- 
happened,  or  at  a  Diftance,  or  whether  they  went  to  view  the  Riot  or  pj'it.  To.'^b' 
not;  for  the  Stiitute  ought  to  be  conftrued  as  largely  as  the  Words  will  Cro.  6z.b. 
bear,  in  Favour  of  the  Juftices  Power  in  the  fuppreffing  of  fuch  Riots ;  ^i-^- 
and  therefore  thofe  Words  in  the  Statute,  that  the  fame  Juftices,  &c.  fall 
enquire,  ought  to  be  thus  expounded.  That  the  fame  Juflices  who  were  be- 
fore impower'd  to  raife  the  Poffe,  &c.  fliall  inquire ;  and  it  is  clear,  That  any 
Juflices  in  the  County  are  within  that  Part  of  the  Statute  which  gives  that 
Power  ;  neither  is  it  any  way  reafonable  to  conflrue  the  lafl  Claufe  of  the' 
faid  Statute,  whereby   the   Juftices  who  dwell   nighefl,  are  bound  to  exe-  See  Sedl.  44; 
.  cute  the  Statute  under  Pain  of  one  hundred  Pounds,   in  luch  a  Manner  as 
to  reflrain  the  Jurifdiilion  of  thofe  who  by  the  foregoing  Part  of  the  iliid 
Statute  are  authorized  to  execute  it ;  for  if  fuch  an  Expofition  fhould  pre- 
vail, the  Negligence  of  the  Juftices  who  happen  to  dwell  nighefl  would 
make  the  Statute  wholly  ineffeftual. 

Se^.  33.  It  feems  clear  from  the  Wording  of  the  above  mentioned  Lamb.  32 r. 
Claufe,  that  the  Sherilt  ought  not  to  join  with  the  Juftices  in  taking  ^^y™-  5^^' 
of  fuch  an  Inquiry,  as    he   ought  to  do  in  making  a  Record  of  a  Riot  5^3!  ^   ' 

upon  View.  Carth.  383, 

SeJt.  34.     Alfo  it  feems  clear  from  thefe  Words  in  the   Statute  of  13  ^^'^' 
H.  4.  7.    That  the  fame  Juftices  fall  hear  and  determine,  &c.  that   they 
may  award  Proccfs  under  their  own  Tefte,  againfl  thofe  who  fhall  be  in- 
diifted  before  them  of  any  of  the  Offences  above  mentioned,  according  to  Lamb.  323, 
the  Form  of  the  f\id  Statute;  and  alfo  that  they  may  award  the  like  Pro-  J^s. 
cefs  for  the   Trial  of  a  Traverfe  of  fuch  an  Inquifition,  and  do  all  other  ^''^^^  "P" '*^" 
Things  in  relation  thereunto,  which  are  of  Courfe  incident  to  all  Courts  of  Puic^'ze.  b!" 

Record.  Crom.  6y. 

Se5f.  35.  But  it  hath  been  queflioned,  whether  the  Juftices  can  fafely  Dalt.  ca.  46 
difmifs  the  Offenders  upon  their  paying  fuch  a  Fine  as  fhall  be  impofed  Crom.  6i.b. 

upon 


ieems 
contrary. 
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upon  them,  without  fome  Judgment  for  their  Imprifonment  as   well  as 
Fine,  inafmuch  as  the   Statute  of  2  H.  5.  8.  is  exprefs.  That  all  Rioters 
attainted  of  great  and  heinous  Riots  fhall  have  one  whole  Year's  Imprifon- 
ment at  the  leaft,  without  Bail,  Qc.  and  that  Rioters  attainted  of  Petit 
Riots,  fhall  have  Impi-ifonment,  as  beft  fliall  feem  to  the  King  or  to  his 
Council. 
Crom.63.a.       SeSi.  36.     Formerly,  if  the  Fine  impofed  upon  Rioters  by  Juftices  of 
Pult.  24.  b.     Peace  had  been  too  favourable,  it  was  a  common  Practice  for  the  Court  of 
See '1  Leon     Star-Chamber  afterwards  to  impofe  fuch  other  Fine  as  might,  together  with 
282.  that  which  was  afTeffed  by  the  Juftices  of  Peace,  be  proportionable  to  the 

Heinoufnefs  of  the  Offence;  and  this  was  faid  not  to  be  a  double  Punifh- 
ment  for  the  fame  Offence,  but  only  on  Award  of  due  Penalty  at  feveral 
Times. 

Se5l.  37.  It  is  farther  enadted  by  the  faid  Statute  of  13  H.  4.  7.  That  if 
the  Truth  cannot  be  found  in  the  Manner  as  is  af ore/aid,  then  within  a  Month 
then  next  J  allowing ,  the  Ju/iices,  three,  or  two  of  them,  and  the  Sheri£,  or 
Under-Sheriff,  fhall  certify  before  the  King  atid  his  Council  all  the  Deed  and 
the  Circumjiances  thereof :  Which  Certificate Jlmll  be  of  like  Force  as  the  Prefent- 
ment  of  twelve  Men ;  upon  which  Certificate  the  faid  Trfpafrs  and  Offenders 
floall  be  put  to  anfwer,  aiid  they  which  Jhall  be  found  guilty,  jkall  be  punijhed  ac- 
cording to  the  Difcretion  of  the  King  and  his  Council.  And  if  fuch  Trefp&ff'ers 
and.  Offenders  do  traverfe  the  Matter  fo  certified,  the  fame  Certificate  and  Tra- 
verfefijall  be  Jeiit  into  the  King's  Bench,  there  to  be  tried  and  determined,  as  the 
Law  requireth  ■  and  if  they  appear  not  before  the  King  and  his  Council,  or  in 
the  King's  Bench,  upon  fuch  Procefs  and  Proclamation  for  their  Appearance  as 
are  required  by  the  faid  Statute,  they  Jloall  be  attainted  oj  the  Riot,  &c. 

Se5l.  38.  And  it  is  farther  enadted  by  19  7/.  7.  13.  That  if  a  Riot,  &c. 
be  not  found  by  the  Jury  by  reafon  of  any  Maintenance  or  Embracery  of  the 
Jurors,  then  the  fame  Juftices,  6cc.  ever  and  above  fuch  Certificate  which  they 
mufi  and  are  bound  to  make  hy  the  faid  Statute  of  I'i^  H.  4.  j.  fi.vdl  in  the  fame 
Certificate  certij'y  the  Names  and  Mi  [demeanors  of  fuch  Maintaincrs,  &c.  on 
Pain  that  every  of  the  faid  Jufiices,  &zc.  fioall  forfeit  twenty  Pounds,  .if  they 
have  no  reafonable  Excufe  for  ?iot  certifing  the  fame ;  which  Certificate  Jo 
made  fi:all  be  ojdike  Force  as  if  the  Matter  were  found  by  Verdi  Si  of  twelve 
Men  ;  and  every  Perfon  duly  proved  to  be  fuch  a  Maintainer,  &c.  Jhall  for- 
feit twenty  Pounds,  &c. 
Lamb.  323,  SeSl.  39.  In  the  Conftrudtion  of  thefe  Statutes  it  hath  been  holden, 
326.  That  the  Certificate  required  by  the  above  mentioned   Statutes  may  be 

Dalt.ca.46.  niade,  either  by  the  Juftices,  &c.  who  went  to  fee  the  Riot,  or  by  thofe 
who  took  the  Inquiry ;  but  it  feems  to  be  moft  proper.  That  where-ever 
fuch  an  Inquifition  is  taken,  fuch  Certificate  fliould  be  made  by  fuch  Ju- 
fiices who  made  the  Inquiry,  becaufe  they  having  had  the  Examination 
of  the  Fadt,  mufl:  needs  be  beft  able  to  judge  of  the  Circumftances  thereof, 
and  in  that  Refpedl  are  the  moft  proper  Perfons  to  fupply  the  Defedls  of 
the  Inquiry:  However  the  faid  Statute  of  19  H,'].  13.  which  is  grafted 
on  13  H!,  4.  7.  feems  clearly  to  imply.  That  fome  Juftices  are  bound  in  a 
jnore  efpecial  Manner  to  make  fuch  Certificate  than  any  others,  by  impo- 
iing  the  Penalty  of  twenty  Pounds  on  thofe  who  neglect  to  make  it  as 
they  are  bound  by  13  i/.  4.  7.  which  Part  of  the  Statute  feems  to  be 
moft  reafonably  applied  to  thofe  Juftices  who  took  the  Inquiry,  or  in 
Cafe  that  no  Inquiry  was  taken,  to  thofe  Juftices  who  endeavoured  to 
take  one,  but  by  the  Fault  of  others  were  hindered  from  taking  it ;  for 
there  was  no  Need  of  fuch  an  additional  Penalty  on  the  neighbouring 
Juftices  who  were  bound  before  to  do  their  Puty  in  executing  vi  H,  \.  7. 

under 
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under  Pain   of  forfeiting   one   hundred  Pounds,  as   will   be  fhewn  Sec- 
tion 44,  ^c. 

Sect.  40.  Alfo  it  is  generally  faid,  That  fuch  a  Certificate  murt:  be  Pu''- 29- 1^- 
made  within  a  Month  after  the  Inquiry ;  and  this  fcems  to  be  a  very  ]^^^'J^\(,^ 
reafonable  Conftrucftion  where  an  Inquiry  has  actually  been  made  j  but  it  may 
happen  that  no  Inquiry  at  all  may  be  taken,  either  through  the  Default  of 
the  Sheriff  in  not  returning  a  Jury,  or  the  Obftinacy  of  the  Jurors  in  re- 
fufing  to  appear,  oi"  the  rebellious  Humour  of  the  People  in  not  fuffering 
the  Juflices  to  do  their  Duty  ;  in  all  which  Cafes  a  Certificate  feems  to  be 
required,  both  by  the  Intent  and  Letter  of  the  Statute,  the  Words  whereof 
as  to  this  Purpofe  are,  If  the  Truth  cannot  be  found  in  the  Manner  as  is  afore- 
faid,  then  witl:in  a  Month  then  next  foil 01c ing,  the  Jufiices^  &c.  fiall  cer- 
tify, &c.  And  therefore  in  thefe  Cafes  it  feems  proper  to  make  a  Certificate 
of  the  Obftruclions,  which  prevented  the  Taking  of  fuch  an  Inquiry,  within 
a  Month  after  they  happen. 

-    Se6l,  \\.     Itfeemeth  clear  from  the  plain  Words  of  the  Statute,  That  Lamb.  324. 
the  Certificate  ought  to  be  made  to  the  Privy  Council  Board,  which  is  clearly  ^°^-  Crompt. 
diftinguifhed,  both  from  the  Chancery,   and  alfo  from  the  King's  Bench,  p^'i^  \^    .^ 
which,  in  fome  Statutes  relating  to  judicial  Proceedings,  are  taken  for  the&  130. 
King's  Council.  Bro.Prsm.  n 

Seff.  42.     It  is  faid,  That  if  there  be  a  Variance  betw-een  the  Inquifition  Pui.  29.  b. 
and  Certificate,  that  fliall  be  taken  which  is  moft  for  the  King's  Advan-p°- ^3-''- 
tage  ;  and  therefore  if  the  Inquifition  be  of  a  Riot  by  ten  Perfons,  and  the  oal.  caf  46,' 
Certificate   of  a  Riot   by  twenty,  or  by  ten    in  Harnefs  ^  or  of  a  Battery 
join'd  with  the  Riot;  that  the  Certificate  fhall  be  preferred,  becaufe  the  Fine 
to  the  King  fliall  be  the  greater  ;  but  if  they  differ  only  as  to  the  Time,  it  Lamb.  326, 
is  faid  that  the  Inquifition  ihall  be  preferred,  ^"'-  ^9-  b. 

Seff.  43.     Alfo  it  feemeth  certain,  That  fuch  a  Certificate,  being  in  Na- 
ture of  an  Indiftment  at  Common  Lav/,  ought  to  comprehend  the  Cer-Dal.ca.  4.5. 
tainty  of  Time,  Place,   and  Perfons,    and  other    material   Circumftances,  ^  "• '  5°- 
both  of  the  Riots  and  Maintenance,  &c.  but   perhaps  it  needs  not  exprdSj^"'  '  ^^'' 
the  Additions  of  the  Offenders. 

Se^.  j^^.  It  is  farther  enafted  by  the  faid  Statute  of  13  iJ.  4.7,  T/jat 
the  Jufices  of  Peace  dwellijig  nighefl  in  coery  County  where  fuch  Riot,  Af 
fembly,  or  Rout  of  Reople  fall  be  made  hereafter,  together  "with  the  Sheriff  of 
JJnder-Sheriff  of  the  fame  County,  and  alfo  the  Jujlices  of  Affifes,  for  the 
Time  that  they  pall  be  there  in  their  Seffion,  in  cafe  that  any  fuch  Riot,  Af 
fembly,  or  Rout  be  made  in  their  Frefence,  jl:all  do  Execution  of  this  Statute^ 
every  one  tipon  Pain  of  one  hundred  Pounds,  to  be  paid  to  the  King  as  often  as 
they  fiall  be  found  in  default  of  the  Execution  of  the  fame  Statute. 

In  the  Conflrudlion  of  this  Claufe  the  following  Opinions  have  been 
holden, 

6'f^.  45.  I.  That  no  Jufiice  of  Peace  is  in  danger  of  incurring  thex,amb.236. 
Penalty  thereof,  unlefs  he  dwell  in  the  County  wherein  a  Riot  hap-Crom.  63.b. 
pens.  ^^'-  "•  4^- 

SeSl.  46.  II.  That  if  any  Juftices  of  Peace,  who  do  not  dwell  neareft  Dal.  ca.  46. 
to  the  Place,  do  adually  execute  the  Statute,  they  excufe  all  the  reft.  Lamb.  3  26. 

SeB.  \j.     III.  That  if  the  Juftices  whofe  Dwelling  was  neareft  at  the  y°^_\q_\_  ' 
Time  of  the  Riot,  or  one  of  them,  happen  to  die  within  the  Month,  thofe 
whofe  Dwelling  is  thereby  become  the  neareft  are  bound  to  execute  the  Crom.  62.  b. 
Statute  in  the  fame  Manner  as  the  others  were. 

U  u  Sea.^'i. 
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Lamb.  J 27.        ^,^_  48^     IV.  That  notwlthftandins;  thofe  Juftices    only,    who   dwell 

jlt.  30. 


Puit.*3^o.\.'   neareft,  are  Uable  to  the  Penalty  of  the  Statute,  yet  if  any  others  on  Notice 


negledl  to  fupply  their  Default,  they  are  finable  at  Difcretion. 
Crom.  63.b.       Secf.j^c).     V.  That  if  the  two  Juftices,  or   one  of  them,  do  their  Duty 
Lamb.  327.   in  executing,    or  endeavouring  to  execute  the  Statute,   they  flvall  not  incur 
Puh"o'^f'    any  Penalty  thro' a  Default  of  the  Sheriff,  &c.  either  in  refufing  to  appear, 
or  to  return  a  Jury,  &c. 

Seel.  50.     VI.  That  the  laid  Juftices,  ^c.  ftiall  not  avoid  the   Penalty 
Crom.  61.  b.  by  executing  the  Statute  in  Part  only,  as  by  recording  a  Riot  without  com- 
mitting the  Parties. 

SeSl.  51.     VII.  That  no   Juftice,  &c.  is  fubjcdl  to  the  Penalty  rf  the 
D^l.ca.  46.    faid  Statute  on   account  of  a  Petit  Riot,  but  only  of  fuch  as  are  notorious, 

and  in  nature  of  Infurredions  and  Rebellions. 
Dy.  210.  PI.      Se£i.  52.     VIII.  That  if  a  Juftice  of  Peace,  &c.  had  no  exprefs  Notice 
Lamb.  328.   given  him  of  the  Riot,  he  fliall  be  excufed,  unlefs  it  were  fo  very  flagrant, 
Pult.  28.  b     that  by  common  Intendment,  every  one  dwelling  near   it  could  not  but 

Da°i'"ca^'6''  ^^^^  Notice  thereof. 

^■""^  '  SeB.  53.  IX.  That  the  Acquiefcence  or  Agreement  of  the  Parties  ag- 
Crom.62.b.  grieved  is  no  Excufe  to  the  Juftices,  bccaufe  they  ought,  ^x  Officio,  to  make 
Lamb.  322.  the  Inquiry,  and  make  Proclamation  whether  any  will  give  Evidence  for 
rl'it  ca.  46  the  King,  &c.  and  may  bind  fuch  of  the  Parties  grieved,  as  ftiall  refufe  to 
Cromp.  64.  a.  profecute  their  Complaint,  to  their  Good  Behaviour. 

SeB.  54.  Alfo  it  is  farther  enafted  by  2  H.  5.  8.  'that  upon  any  Drfault 
of  the  faid  JiiJIices,  &c.  touching  the  Execution  of  i^  H.  /\..  a  Commijfion 
JJmU  be  awarded  at  the  Injiance  of  the  Party  grieved,  to  enquire  as  well  of 
the  Truth  oj  the  Cafe,  as  of  the  Default  of  the  faid  jufices,  &c.  and  that 
the  faid  Com7niJf  oners  flmll  prefntly  return  into  Chancery  the  Liquefts  before 
them  taken  ;  and  that  the  furors,  ivhofjall  make  Inquiry,  fl:all  be  worth  rol. 
per  Annum,  and  fljall  be  returned  by  the  Coroners,  if  the  Sheriff,  fuppofed  to 
be  in  Default,  cotitinue  in  his  Office,  &c.  See  the  Statute. 

SeB.  5S-  And  it  is  farther 'enadled  by  2  H.  5.  9.  and  8  H.  6.  14.  That 
the  Lord  Chancel/or,  upon  Complaint  made  to  him,  that  a  dangerous  Rioter  is 
fed  info  Places  unkno'Wn,  and  alfo  upon  a  Suggeftion  under  the  Seals  of  two 
fufices  of  Peace  and  the  Sheriff',  that  the  common  Fame  and  Voice  runneth 
in  the  County  of  the  Riot,  ?nay  award  a  Capias  againfi  the  Party,  returnable  in 
Chancery  upon  a  certain  Day,  &c.  and  afterwards  a  Writ  of  Proclamation 
returnable  in  the  King's  Bench,  &c. 

SeB.  56.  But  all  the  Penalties  of  the  above  mentioned  Statutes  having 
been  found  by  Experience  not  to  be  fuf^icient  to  reftrain  the  Rage  of  the 
Populace  from  breaking  out  into  dangerous  Tumults,  whenever  they 
happen  to  be  perfwaded  that  they  lie  under  any  real  or  pretended  Grie- 
vance, it  was  thought  neceflary  to  make  a  farther  Provifion  againft  fuch 
infolent  Difturbances  of  the  Peace,  by  more  fevere  Laws  ;  and  to  this  End 
It  was  enafted  by  i  Geo.  i.e.  5.  That  If  any  Perfons  to  the  Number  of  twelve, 
cr  more,  being  unlaivfully ,  riotoiifly,  and  tumultuoufy  affembled  together,  to  the 
Difiurbance  of  the  public  Peace,  and  being  required  or  commanded  by  any 
Juftice  of  Peace,  Sheriff' of  the  County,  or  Under -Sheriff,  or  by  the  Mayor,  Bai- 
liff'or  Bailiffs,  or  other  Head-Off cer  or  Juflice  of  the  Peace  of  a?iy  City,  or  Town 
corporate,  where  fuch  Affembly  f:allbe,  by  Proclamation  to  be  made  in  the  King's 
Name,  immediately  to  difperfe  themfelves,  and  peaceably  to  depart  to  their  Habi- 
tations, or  to  their  lawful  Bufnefs,  under  the  Pains  of  the  faid  Statute,  f oall  after- 
ivards  unlawfully,  riotoufy,  and  twmdtuoufy  cont'inue  together  by  the  Space  of  one 
Hour  after  fuch  Proclamation  made,  or  after  a  wilful  Let  or  Hi?idrance  of  a  Ju- 

Jlicc 
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Jlice  of  Peace,  he.  from  making  the  fame  Proclamation,  JJmU  be  adjudged  Felons 
without  Benefit  of  Clergy. 

SeSl.  5y.  And  it  is  farther  ena<2:ed  by  the  faid  Statute,  ^haf  if  any 
Perfon  or  Perfons  JJxill  with  Force  and  Arms  ivilfully  and  knowingly  oppoj'e^ 
objirudl,  or  in  any  Mdnner  ninlfnlly  and  knounngly  let,  hinder,  or  hurt  any 
Perfon,  6cc.  'who  jlmll  begin  to  proclaim,  or  go  to  proclaim,  according  to  the 
Proclamation  appointed  by  the  faid  Statute,  ivhereby  fuch  Proclamation  pall 
not  be  made,  they  Jljall  be   adjudged  Felons  ivithout  Benefit  of  Clergy. 

SeB.  58.  And  it  is  farther  enadted  by  the  faid  Statute,  That  if  any 
Perfons  unlawfully,  riotoufiy  ajid  tumultuoufly  ajhnbled  together,  to  the  Dif- 
jiurbance  of  the  Publick  Peace,  fall  unlawfully  and  with  Force  demolif:>  or  pull 
down,  or  begin  to  det?iclijh  or  pull  down,  any  Church  or  Chapel,  or  any  Build- 
ing  for  religious  Worfip,  certified  and  regijiered  according  to  i  Will.  & 
Mar.  1 8.  ivhich  is  coinmonly  called  The  Toleration  MX,  or  any  Dwclling-boufe, 
Barn,  Stable,  or  other  Out-hotfe,  they  fioall  be  adjudged  Felons  without  Be?iefit 
of  Clergy. 

SeB.  59.  And  it  is  farther  enaded  by  the  faid  Statute,  That  when-ever 
any  fuch  Church,  &c.  fall  be  demoUfed,  &c.  by  any  fuch  Rioters,  &cc.  the 
Inhabitants  of  the  Town  or  Hundred  wherein  the  Riot  happe?ied  Jhall  be  bound 
to  make  good  the  Damage,  &c. 


CHAP.     LXVI. 

Of  Offences  by  Officers    in  general. 

OFFENCES  under  the  Degree  of  Capital,  more  immediately  agalnft 
the  Subjed:,  not  amounting  to  an  adlual  Difturbance  of  the  PeacCj 
are  either ; 

1.  Such  as  are  committed  by  Officers;  or, 

2.  Such  as  are  committed  by  common  Perfons  without  any  Relation 

to  an  Office. 

Offences  by  Officers  feem  reducible  to  the  following  Heads : 

1 .  Negled:,  or  Breach  of  Duty. 

2.  Bribery. 

3.  Extortion. 

SeB.  I.  As  to  the  firft  of  thefe  Offences,  I  take  it  to  be  agreed,  Thatco.  Lit.  233; 
in  the  Grant  of  every  Office  whatfoever,  there  is  this  Condition  im-zs-l- 
plied  by  common  Reafon,  that  the  Grantee  ought  to  execute  it  dili- 
gently and  faithfully :  For  fince  every  Office  is  inftituted,  not  for  the 
fake  of  the  Officer,  but  for  the  good  of  fome  other,  nothing  can  be  more 
juft,  than  that  he,  who  either  neglefts  or  refufes  to  anfwer  the  End  for 
which  his  Office  was  ordained,  fhould  give  way  to  others  who  are  both 
able  and  willing  to  take  Care  of  it.  And  therefore  it  is  certain.  That  an 
Officer  is  liable  to  a  Forfeiture  of  his  Office  not  only  for  doing  a  Thing 
diredlly  contrary  to  the  Defign  of  it,  but  alfo  for  negleding  to  attend  his 

Duty 
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Duty   at   all   ufual,  proper,  and  convenrent  Times  and   Places,   whereby 

any  Damage  fliall  accrue  to  thofe,  by  or  for   whom  he  was  made  an  Of- 

9  Co,  50.       ficer.     And   fome  have  gone  fo  far  as  to  hold.  That  an  Office  concerning 

Co.  Lit.  233-t]-ie  Adminiftration  of  Juftice,  or  the  Common  Wealth,  fhall   be   forfeited 

for  a  bare  Non-Ufer,  whether  any  fpecial   Damage    be  occafioned  thereby 

or  not :  But   this  Opinion    doth  not  appear  to  be  warranted  by  any  Refo- 

»39H.6.3  2.iution  in  Point,  and  the  '  Authorities  which  are  cited  to  maintain  it,  do 

zz^Aff^'si-    "°^  ^^^^  *°  come  up   to  it:  However  it  cannot  but  be  very  reafonable, 

2  H.  7. 1 1 .  b.  That  he  who  fo  far  neglecfts  a  publick  Office,  as  plainly  to  appear  to  take  no 

Plow.  Com.    n;ianner  of  Care  of  it,  fliould  rather  be  immediately  difplaced,  than  the  publick 

Long  Quinto  be  in  Danger  of  fuffering  that  Damage,  which  cannot  but  be  expeded  fome 

Ej.  4.  27,     Time  or  other  from  his  Negligence. 

iiEd.  4.  I.       SeSl.2.     But  it  would  be  endlefs  to  enumerate   all  the  particular  In- 
ftances,  wherein  an  Officer  may  be  difcharged  or  fined ;  and  it  alfo  feems 
needlefs  to   endeavour   it,  becaufe   they  are  generally  fo  obvious  to  com- 
mon Senfe,  as  to  need   no  Explication  ;  for  what  can  be  more  plain,  than 
"  9  Co.  50.  a.  fjj^j.  ^  Gaoler  deferves  to  be  difcharged  and  fined,  for  voluntarily  ''  fuf- 
<:Raym.  216.  fering  his  Prifoners  to  efcape,  or  for  '  barbaroully  mifufing  them?  What* 
•i  Cro.ja.42.b.  Can    be  more  evident,  than   that  a  ^  Sheriff  is  juffly  punilhable  for  per- 
fwading  a  Jury  to  underprize  Goods  in  the  Execution  of  a  Fieri  Facias,  &c. 
And  therefore  I    ffiall  leave   the  particular  Cafes  of  this  Nature   to  every 
Man's    own    Judgment,  which,   from    the   Confideration   of    the  general 
Rules  above   mentioned,    and  the  various  Circumftances  of  every   Cafe, 
will  eafily   difcern   how  far  each   Offence  of  this  Kind   deferves   to   be 
punifhed. 


CHAP.     LXVII. 

Of  Bribery. 

N  treating  of  Bribery,  I  fliall  confider, 

1.  What  it  is, 

2.  How  it  is  punifliable. 


I 


3lnft.  14J.  ?^^'  ^'  ^"^^  ^^^'  Bribery  in  a  ffrid  Senfe  is  taken  for  a  great  Mif- 
prifion  of  one  in  a  judicial  Place,  taking  any  valuable  Thing  whatfoever, 
except  Meat  and  Drink  of  fmall  Value,  of  any  one  who  has  to  do  before 
him  any  way,  for  doing  his  Office,  or  by  Colour  of  his  Office,  but  of 
the  King  only. 

3  Inft.  149.         Se£l.  2.     But  Bribery  in  a  large  Senfe  is  fometimes  taken  for  the  receiving 

a^  ja'  65.  °''  °ff^""g  of  ^"y  undue  Reward,  by  or  to  any  Perfon  whatfoever,  whofe 
ordinary  Profeffion  or  Bufinefs  relates  to  the  Adminifi;ration  of  publick 
Juftice  in  order  to  incline  him  to  do  a  Thing  againft  the  known  Rules 
of  Honefty  and  Integrity  ;  for  the  Law  abhors  any  the  leaft  Tendency  to 
Corruption  in  thofe  who  are  any  way  concerned  in  its  Adminiftration,  and 
will  not  endure  their  taking  a  reward  for  the  doing  a  Thing  which  de- 
ferves the  fevereft  of  Punifliments. 

3  Inft.  148,  ^e^-  3.  Alfo  Bribery  fometimes  fignifies  the  taking  or  giving  of  a 
Reward  for  Offices  of  a  publick  Nature ;  and  furely  nothing  can  be  more 

pal- 
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palpably  prejudicial  to  the  Good  of  the  Piiblick,  than  to  have  Places  of  the 
higheft  Concernment,  on  the  due  Execution  whereof  the  Happinefs  of  both 
King  and  People  doth  depend,  difpofed  of  not  to  thofe  who  are  mofl;  able  to 
execute  them,  but  to  thofe  who  are  mofl  able  to  pay  for  them ;  nor  can  any 
thing  be  a  greater  Difcouragement  to  Induftry  and  Virtue,  than  to  fee  thofe 
Places  of  Truftand  Honour,  which  ought  to  be  the  Rewards  of  thofe  who 
by  their  Induflry  and  Diligence  have  qualified  themfelves  for  them,  conferred 
on  fucli  who  have  no  other  Recommendation  but  that  of  being  the  higheflBid-  VldeNojf 
ders  ;  neither  can  any  Thing  be  a  greater  Temptation  to  Officers  to  abufe  their  '°*- 
Power  by  Bribery  and  Extortion,  and  other  Adts  of  Injuflice,  than  the  Con-  °"*' 
fidcration  of  the  great  Expence  they  were  at  in  gaining  their  Places,  and  the 
NecefTity  of  fometimes  draining  a  Point  to  make  their  Bargain  anfwer  their 
Expedtation  ;  for  which  Reafons,  among  many  others,  it  is  exprefly  enacled 
by  12  Rich.  2.  2,  T^hat  the  Chancellor^  Treafurer,  Keeper  cf  the  Privy  Seal, 
Steward  of  the  King's  Houfe,  the  King's  ihatnberlaiii.  Clerk  of  the  Rolls,  the 
ytijlices  of  the  one  Bench  and  of  the  other.  Barons  of  the  Exchequer,  and  all 
ether,  that  JJmU  be  called  to  ordain,  name,  or  ?}7ake  Juf  ices  of  the  Peace,  She- 
riffs, Efcheators,  Cujhmers,  Comptrollers^  or  any  other  Officer  or  Mi?iijler  of 
the  King,  f.Hill  be  firmly  fivorn  that  they  fall  not  ordain,  name,  or  ??iake,  any 
cf  the  above  tnentioned  Officers,  for  any  Gift  or  Brocage,  Favour  or  AffeSlion, 
nor  that  none  which fueth  by  himfelf  or  by  others,  privily,  or  openly,  to  be  in  any 
Man7ier  of  Office,  JJ:all  be  put  in  the  fame  Office,  or  in  any  other,  but  that  they 
make  allfuch  Officers  and  Minifiers  of  the  be  ft  and  moll  lawful  Men,  ajid  fuf- 
ficie7it  to  their  Efiimation  arid  Knowledge.  Alfo  it  is  farther  enabled  by  4^^.  4. 
5.  That  no  Sheriff ffal I  let  his  Bailiwick  to  Farm  to  any  Man,  for  the  T'ime  VideN'oy 
that  he  occupieth  fuch  Office,  &c,  Alfo  it  is  enadted  by  5  Gf  6  Ed.  6.  1 6.  Tlhat  if^°^-  „  , 
any  Perfonffall  bargain  or  fell,  or  take  any  Reward,  or  Promife  of  any  Re- 
ward for  any  Office,  or  the  Deputation  of  any  Office,  any  way  co72cer?iing  the 
King's  Revenue,  or  the  Keeping  of  his  Cafilcs,  or  the  Adminff  ration  or  Execu- 
tion ofjuflice,  (unlefs  it  be  fuch  an  Office  as  had  been  ufually  granted  before  the 
making  of  the  f aid  ASi  by  the  Juf  ices  of  the  King's  Bench,  or  Common  Pleas, 
or  by  Jufiices  of  Affize)  that  then  every  fuch  Per  fan  fo  bargaijiing  or 
felling,  or  taking  fuch  Reward,  or  Promife,  &cc.  fall  7iot  077ly  forjeit  his  Right 
to  fuch  Office,  or  to  the  Nomination  thereof,  but  alfo  evay  P  erf  on  who  fhall 
give  any  fuch  Reward  or  Pro7nife,  6cc.  fall  be  adjudged  a  di fabled  P  erf  on  in 
Laiy,  to  have  or  e72Joy  fuch  Office,  &cc. 

In  the  Conflruftion  of  this  Statute  of  5  Gf  6  Ed.  6.  the  following  Points 
have  been  refolved  ; 

SeSl.  4.     I.  That  the  Offices  of  Chancellor,  Reglfler,  and  CommifTary  in  Cro.  Ja.  269. 
Ecclefiaftial  Courts,  are  within  the  Meaning  of  the   Statute,  inafmuch  as  3  I"'*- '48. 
thofe  Courts  do  not  only  determine  Matters  which  are  brought  before  them,  j^jl^'/jL. 
merely  pro  fa  lute  A}U77i(e,  but  alio  have  the  Dccifion  of  Difputes  concerning  4  Vent.  187, 
the  Lawfulnefs  of  Matrimony  and  Legitimation  of  Children,  which  touch  467- 
the  Inheritance  of  the  Subjefts,  and  alfo  hold  Plea  of  Legacies  and  Tithes, 
&c.  in  which  Refpefts  they  are  Courts  of  Juftice ;  but  it  hath  been  adjudged,  ^  Lev.  i  t. 
that  no  Office  in  Fee  is  within  the  Statute.  ^^^ 

SeB.  5.     II.  That  one,  who  makes  a  Contrail  for  an  Office  contrary  to  Co.  Lite.  234. 
the  Purport  of  the  faid  Statute,  is  fo  for  difabled  to  hold  the  fame,  that  he  ^'■°-  ^^-  36'- 
cannot  at  any  Time  during  his  Life  be  reflored  to  a  Capacity  of  holding  it  by    ^°'       ^ 
any  Grant  or  Difpenflition  whatfoever.  ^euS''*^*' 

III.  That  a  Bond  by  a  Deputy  of  an  Office  to  pay  a  certain  Sum,  at  all  3  Co.  32.  b. 
Events,  is  within  the  Statute,  and  confequcntly  totally  void,  tho'  it  alfo  con-  Cro.Eliz. 
tain  other  Conditions  v/hich,  if  they  flood  by  themfelves,  would  be  good  ;  but  ^'And'^1'07. 
not  a  Bond  to  pay  half  the  Profits,  or  a  certain  Sum  out  of  the  Profits  of  the  150. 
Office  for  a  Deputation.  Salk  ah. 

IV.  That  the  Statute  extends  not  to  Offices  in  the  Plantations.  Qiisre  2  Mo. 

X  X  Sea.  6.  4S- 
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3  Inil.  145.  SeB.  6.  As  to  the  fecond  Point,  'viz.  How  Bribery  is  punifliable;  it  is 
faid,  That  at  Common  Law,  Bribery  in  a  Judge,  in  relation  to  a  Caufe  de- 
I  H.  H  P.  pending  before  hirn,  was  looked  upon  as  an  Offence  of  fo  heinous  a  Nature, 
^'  ^^^"  that  it  was  fometimes  puniflied  as  High  Treafon  before  the  25  Ed.  3.  And  at 
,  Leon.  295.  tliis  Day  it  is  certainly  a  very  high  Offence,  and  puniHiable,  not  only  with 
Cro.  Ja.  6v    the  Forfeiture  of  the  Offender's  Office  of  Juftice,  but  alfo  with  Fine  and  Im- 

plrtT.  fol.  3 1 .  SeB.  7.  Alfo  all  the  other  above  mentioned  Kinds  of  Bribery,  taken  in  a 
large  Senfe,  feem  to  be  punifliable  with  Fine  and  Imprifonment,  &c.  and 
in  the  Time  of  King  Jajiies  the  Firfl,  the  Earl  of  M.  Lord  High  Treafurer 

3  Inll.  148.  o^ England,  being  impeached  by  the  Commons  for  refufing  to  hear  Petitions 
referred  to  him  by  the  King,  till  he  had  received  great  Bribes,  and  for  other 
fuch  like  Mifdemeanors,  was,  by  Sentence  of  the  Lords,  deprived  of  all 
his  Offices,  and  dilabled  to  have  any  for  the  Future,  or  to  fit  in  the  Par- 
liament, and  was  fined  fifty  thoufand  Pounds,  and  imprifoned  during  the 
King's  Pleafure.     [90] 


CHAP.     LXVIII. 

Of  Extortio?!. 
TN  treating  of  Extortion,  I  fhall  confider, 

1.  What  (hall  be  called  Extortion  j 

2.  How  it  fliall  be  punifhed. 

Co. Lit.  368.      SeB.   I.     As  to  the  firfi:  Point  it  is  faid,  that  Extortion  in  a  large  Senfe 

lobo.  «02.a.fignifies  any  Oppreffion  under  Colour  of  Right  j  but  that  in  a  fi:ridl  Senfe 

it  fi<Jnifies  the  Taking  of  Money  by  any  Officer,  by  Colour  of  his  Office, 

either  where  none  at  all  is  due,  or  not  fo  much  is  due,  or  where  it  is  not 

yet  due. 

SeB.  2.     It  is  faid.  That  at  the  Common  Law,  which  was  affirmed  by 
Co"Lit'368.  the  Statute  of  Wefiminjler    i.   26.    it  was  Extortion  for  any  Sheriff  or 
other  Minifter  of  the  King,  whofe  Office  did  any  way  concern  the  Admi- 
niftration  or  Execution  of  Juflice,  or  the  common  Good  of  the  Subjed:, 
to  take  any  Reward  whatfoever  for  doing  his  Office,  except  what  he  re- 
ceived from  the  King :  And  furely  this  was  a  moft  excellent  Inftitutioii, 
highly  tending  to  promote  the  Honour  of  the  King,  andtheEafe  of  the 
42 Ed. 3. 4. b.  People,  and  hath  been  always  thought  to  conduce  fo  much  to  the  publick 
5-^-    ..       Good,  that  all  Prefcriptions  whatfoever  which  have  been  contrary  to  it 
266°  H.  i'.     have  been  holden  to  be  void  ;  and  upon  this  Ground  it  hath  been  refolved. 
That  the  Prefcription,  by  virtue  whereof  the  Clerk  of  the  Market  claimed 
Mo"ore  ^l^'    Certain  Fees  for  the  View  and  Examination  of  all  Weights  and  Meafures,  &c. 
2  inft.  Z09.    was  merely  void. 

SeB.  3.     But  it  hath  been  holden.  That  the  Fee  of  twenty  Pence,  com- 

Tm.  210^'  monly  called  the  Bar-Fee,  which  hath  been  taken.  Time  out  of  Mind, 

2  Inft!  176.    ty  the   Sheriff,   of  every   Prifoner  who  is  acquitted,    and   alfo   the   Fee 

S.P.C.49.A.^£  ^^^  Penny,    which    was    claimed   by   the   Coroner   of  every  Vifne, 

when  he   came  before  the  Juftices  in  Eyre,  are  not  within  the  Meaning 

of  the  faid  Statute,  becaufe  they  are    not    demanded  by  the  Sheriff  or 

Coroner  for  doing  any  Thing  relating  to  their  Offices,  but  claimed  as 

Perquifites  of  Right  belonging  to  them,    whether  tliey  do  any  thing  or 
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not.  But  there  feemeth  to  be  no  neceiTity  for  this  Diftindllon,  foi'  It  can- 
not be  intended  to  be  the  Meaning  of  the  Statute  to  reftrain  the  Courts  of  V^'7-  '7- 
Juflice,  in  whofe  Integrity  the  Law  always  repofes  the  higheft  Confidence,  °'  "'  ^ 
from  allowing  reafonable  Fees  for  the  Labour  and  Attendance  of  their  Of- 
ficers :  For  the  chief  Danger  of  OpprelTion  is  from  Oflkers  being  left  at  their 
Liberty  to  fet  their  own  Rates  on  their  Labour,  and  make  their  own  De- 
mands ;  but  there  cannot  be  fo  much  Fear  of  thefe  Abufes,  while  they  are 
reftrained  to  known  and  ftated  Fees,  fettled  by  the  Difcretion  of  the  Courts, 
which  will  not  fufFer  them  to  be  exceeded,  without  the  higheft  Re- 
fentment. 

Se5l.  4.     Alfo  it  having  been  found  by  Experience,  That  generally  it 
is  vain  to  expedl  that  any  Ofiicers  who  depend  upon  a  known  fixed  Salary, 
without   having  any  immediate  Benefit  from  any  particular  InftanCes  of 
their  Duty,  fliould    be    fo  ready  in  undertaking,  or  diligent  in  executing 
them,  as  they  would  be,  if  they   were  to   have  a  prefent  Advantage  from 
them  ;  it  hath  been    thought  expedient  to   permit   them  to   take  certain  3  Inft.  149. 
Fees  in  many  Cafes,    but  it  is  certain  that  they  are  guilty  of  Extortion,  ifp^"f:  ^'?g 
they  take  any  Thing  more :  Alfo  it  hath  been  refolved.  That  a  Promife    °'    ' '  ^ 
to  pay  them  Money  for  the  doing  of  a  Thing,  which  the  Law  will  not  i  Rol.  A.  16. 
fuffer  them  to  take   any  thing  for,  is  merely  void,    however  freely  and^'-^'3'S- 
voluntarily  it  may  appear  to  have  been  madej  for  if  once  it  ftiould  be  al- ,Roi.  r.  3,3; 
lowed,  That  fuch  Fromifes  could  maintain  an  Adlion,  the  People  would  Noy  76. 
quickly  be  given  to  underftand  how  kindly  they   would  be   taken,  and  '  ■'""^^  5- 
happy  would  that  Man  be  who  could  have  his  Bufinefs  well  done  with- ^j°^_^'"  ^54- 

out  them.  Cro.Ja.  loj. 

Se£l.  5.     As  to  the  fecond  Point,  'vlz.  HowExtortlon  Ihall  be  puniflied ; 
there  is  no  doubt,  but  that  at  Common  Law  it  is  feverely   punifhable, 
at  the  King's   Suit,  by  Fine  and  Imprifonment ;  and  alfo  by  a  Removal  2^0'- -^^  3  z. 
from  the  Office,  in  the  Execution  whereof  it  was  committed.  Alfo  Extortion  Raymond''^' 
in  Sherifi's,  Efcheators,  Bailiffs,  Gaolers,  the  King's  Clerk  of  the  Market,  315. 
and   other   inferior  Minifters   and   Officers   of   the   King,    whofe    Offices  ^ '"f^- 2°9- 
do  any  way  concern  the  Adminiftration  or  Execution  of  Juftice,  or  the 
common  Good  of  the  Subjedl,  or  for  the  King's  Service,  have  a  farther 
additional  Punilhment  by  the  above  mentioned  Statute  of  IVefttitmJler  1.  26. 
by  which  it  is  enafted,  T'bat  no  Sheriff,  nor  other  Khig's  Officer,  JJjall  take 
any  Reward  to  do  his  Office,  but  pall  be  paid  of  that  lohich  they  take  of  the 
King,  and  that  he  ivho  fo  doth,  pall  yield  twice  as  much,  and  pall  be  pwnped 
at  the  King's  Pleajure. 


CHAP.      LXIX. 

Of   Perjttry. 

OFFENCES  under  the  Degree  of  capital,  more  immediately  agalnft 
the  Subjedt,  not  amounting  to  an  adlual  Difturbance  of  the  Peace, 
which  may  be  committed  by  private  Perfons,  without  any  Relation  to  an 
Office ;  are  either, 

1 .  Such  as  are  infamous,  and  grofly  fcandalous,  proceeding  from  Prin- 
ciples of  downright  Difhonefty,  Malice,  or  Fadlion. 

2.  Such  as   are   of  an   inferior   Nature,   and   neither  infamous,  nor 
grofly  fcandalous.' 

Thofe 
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Thofe  of  the  firft  Kind  feem  to  be  reducible  to  the  following  Heads : 

1 .  Perjury,  and  Subornation  of  Perjury. 

2.  Forgery. 

3.  Cheats. 

4.  Confpiracy. 

5.  Keeping  of  a  Bawdy-houfe. 

6.  Libels. 

And  firft  of  Perjury,  and  Subornation  of  Perjury,  of  both  which  there 
are  two  Kinds, 

1.  By  the  Common  Law. 

2.  By  Statute. 

SeB.  I.  Perjury,  by  the  Common  Law,  feemeth  to  be  a  wilful  falfe 
Oath,  by  one  who  being  lawfully  required  to  depofe  the  Truth  in  any 
Proceeding  in  a  Courfe  of  Juftice,  fwears  abfolutely,  in  a  Matter  of  fome 
Confequence  to  the  Point  in  queftion,  whether  he  be  believed,  or  not  ? 

For  the  better  Underftanding    whereof,  I  fhall   confider  the   following 
Particulars  : 

1.  How  far  this  Offence  muft  be  wilful. 

2.  In  what  Kind  of  Proceedings  it  may  be  committed. 

3.  In  what  Cafes  an  Oath  may  be  faid  to  be  fo  Lv  lawfliUy  admi- 
niftred,  that  he  who  takes  it  may  become  guilty  of  Perjury. 

4.  In  what  Kind  of  Oaths  Perjury  may  be  committed. 

5.  Whether  the  Matter  of  the  Oath  muft  be  falfe. 

6.  How  far  the  Oath  muft  be  abfolute. 

7.  How  far  the  Things  fworn  ought  to  be  material  to  the  Point  in 
Queftion. 

8.  How  far  the  falfe  Oath  muft  be  credited. 

5  Mod.  350.  SeSi.  2.  As  to  the  firft  Particular,  viz.  How  far  this  Ofi'ence  muft  be 
wilful  J  it  feemeth  that  no  one  ought  to  be  found  guilty  thereof  with- 
out clear  Proof,  That  the  falfe  Oath  alledged  againft  him  was  taken  with 
fome  Degree  of  Deliberation ;  for  if  upon  the  whole  Circumftances  of  the 
Cafe  it  fhall  appear  probable.  That  it  was  owing  rather  to  the  Weaknefs 
than  Perverfenefs  of  the  Party,  as  where  it  was  occafioned  by  Surprize,  or 
Inadvertency,  or  a  Miftake  of  the  true  State  of  the  Qiieftion,  it  cannot  but 
be  hard  to  make  it  amount  to  voluntary  and  corrupt  Perjury,  which  is  of  all 
Crimes  whatfoever  the  moft  Infamous  and  Deteftable. 

Se6i.  3.  As  to  the  fecond  Particular,  viz.  In  what  Kind  of  Proceed- 
Cro.EI.i68.  ings  this  Offence  may  be  committed;  it  feems  to  be  clearly  agreed,  That 
»69.  all  fuch  falfe  Oaths  as  are  taken  before  thofe  who  are  any  ways  intrufted 

^Roi'  Ab      "^^^^  ^^^  Adminiftration  of  publick  Juftice,  in  relation  to  any  Matter  be- 
*,-7.  fore  them  in  Debate,  are  properly  Perjuries;  and  it  feems  to  have  been 

Hob.  62.  holden  by  fome.  That  all  fuch  falfe  Oaths,  as  are  taken  before  Perfons 
authorized  by  the  King  to  examine  Witnefles  in  relation  to  any  Matter 
whatfoever,  wherein  his  Honour  or  Intereft  are  concerned,  are  alfo  pu- 
jiifhable  as  Perjuries.  And  furely  there  can  be  no  Offence  of  this  Nature 
which  will  not  juftly  deferve  a  publick  Profecution,  in  as  much  as  if  it 
Should  once  prevail,  it  would  make  it  impoifible  to  have  any  Law  what- 
foever 
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foever  duly  executed,  and  expofe  the  Lives,  Liberties,  and  Properties,  of 
the  moft  Innocent,  to  the  Mercy  of  the  greateft  Villains  :  And  therefore 
it  hath  been  holden,  That  not  only  fuch  Perfons  are  indictable  for  Per- 
jury, who  take  a  falfe  Oath  in  a  Court  of  Record,  upon  an   Iflue  therein 
joined,  but  alfo  all  thofe  who  forfwear  themfelves  in  a  Matter  judicially- 
depending  before  any    Court  of  '  Equity,  or  Spiritual    ^'  Court,    or   any  =  Cro.  EI.907. 
other  "  lawful   Court,  whether  the  Proceedings   therein  be  of  Record  or^*^"",  5^7- 
not '' or  whether  they  concern  the  Litercft  of  the  King  or  Subjedl :  And,  roI.'a.  40, 
it  is  faid  to  be  no  way  material,  wlicther  fuch  filie  Oath  be  taken  in  the  Pi- '6, 17.18, 
Face  of  a  Court,  or  before  Perfons  authorized  by  it  to  examine  a  Matter,  !°^^d' 
the  Knowledge  whereof  is    neccfliry   for   the   right  Determination  of  a»Lro.Ei  185, 
Caufe;  and  "  therefore.  That  a  falfe  Oath  before  a  Sheriff,  upon  a  Writ  609- 
of  Inquiry  of  Damages,  is  as  much  puniihable  as  if  it  were  taken  before  \  ^^^j  X."*!^©! 
the  Court  on  a  Trial  of  the  Caufe.     Alfo  it  feemetJi,  That  any  falfe  Oath  Pi.  iz. 
is  punishable,  as  Perjury,  which  tends  to   miflead   the  Court   in    any  of' '-*""    '3«- 
their  Proceedings  relating  to  a  Matter  judicially  before  them,  though  it  nopK"^/"*^' 
way  affedl  the  principal  Judgment  whicli  is  to  be  grven  in  the  Caufe ;  as''  ^  i^"'  Ab, 
where  a  '  Perfon  who  offers  himfelf  to  be  Bail  for  another,  knowingly,  ^  57^j  ^\^'  ^ 
and  wilfully  fwears  that  his  Subilance  is  greater  than  it  is.     Alfo  it  hath  pi.  ,9,42, 30! 
■been  refolved.  That  not  only  fuch  Oaths  as  are  taken  upon  judicial  Pro- W'"<:''  3- 
"ceedings,  but  alfo  all  fuch  as  any  way  tend  to  abufe  the  Admin  iflration  '^■^^^^^'^  ?t. ' 
of  Juffice,  are  properly  Perjuries;  as  where  one  ^  takes  a  falfe  Oath  before  i  Mod.  ,5, 
a  Juflice  of  Peace,  in  order  to  induce  him  to  compel  another  to  find  Sure-  y.^'""//", 
ties  for  the  Peace,  &c.  or  where  a  Perfon  forfwears  himfelf  ''  before  Com-  342,34^,905. 
miffioners  appointed  by  the  King  to  inquire  of  the  Forfeitures  of  his  Te- '  12  Co.  101. 
nants  Eflates,  Q^c.  whereby  he  makes  them  liable  to  be  feized  by  Exche-^/°  ■l^^^^'^' 
quer-Procefs :  Alfo  it  hath  been  faid,   That  a  falfe  Oath  is  punifhable  as  1 20! 
Perjury,  in  fome  Cafes,  wherein  the  King's  Honour  or  Interefl  is  con- ^'de Sea.  18. 
cerned,  though  it  do  not  concern  the  Adminiftration  of  Juflice  ;  as  where" '  ^"''      '^ 
one  fwears  a  falfe  Oath  concerning  the  PoffefHon  of  Lands,  before  Com-  27. 
-miffioners  appointed  by  the  King  to  inquire  of  fuch  Perfons  whofe  Titles  ^^^^^^l]^^' 
to  the  Lands  in  their  Poffeflion  are  defedive,  and  want  the  Supply  of  the^,^o.  ° 
king's  Patents  :  And  this  is  certainly  an  Offence  of  a  very  heinous  Na-  2  i<ol  Ab. 
ture,  '  tending  not  only  to  fruflrate  the  King's  gracious  Purpofe,  but  to^^^^'  5^^ 
abufe  his  Goodnefs  by  inducing  him  to  grant  his  Patents  to  thofe  who  are  Moor  627." 
'out  of  PoffefHon,  and  no  way  within  the  Intent  of  the  Commiffion,  which,'  Hob.  02. 
inflead  of  quieting  the   Poffeflions  of  the  Subjedts,  cannot  but  end  in  the 
greateft  Diflurbance  of  them.     However  it  feemeth  certain.  That  no  Oath 
whatfoever  in  a  mere  private  Matter,  howfoever  wilful  or  malicious  it  may 
be,  is  punifhable  as  Perjury  in  a  criminal  Profecution  ;  for  private  Injuries 
are  left  to  be  redreffed  by  private  Adlions ;  and  upon  this  Ground  it  hath  q^^^^  ,  y^k. 
been  holden.  That  a  falfe  oath  taken  by  one  upon  the  making  of  a  Bargain,  369, 370. 
that  the  Thing  fold  is  his  own,  is  not  punifhable  as  Perjury.     Alfo  from    j^  .  .. 
what  hath  been  faid  it  appears,  That  the  Notion  of  Peijury  is  confined  to  257°  Pi.  4. 
fuch  publick  Oaths  only  as  afiirm  or  deny  fome  Matter  of  Fadt,  contrary 
to  the  Knowledge  of  the  Party  ;  and  therefore,  That  it  doth  not  extend  to 
any  promifTory  Oaths  whatfoever ;  from  which  it  clearly  follows.   That  no 
"Officer,  publick  or  .private,  who  negledls  to  execute  his  Office  in  Purfuance  ^  j^^j  ^y^ 
of  his  Oath,  or  ads  contrary  to  the  Purport  of  it,  is  indidable  for  Perjury,  257.  Pi.  V- 
in  refped  of  fuch  Oath;  yet  it  is  certain,  That  his  Offence  is  highly  ag-3l"ft-  '6^' 
gravated  by  being  contrary  to  his  Oath,  and  therefore,  that  he  is  liable  to 
the  feverer  Fine  on  that  Accoynt, 

Sect.  4.    As  to  the  third  Particular,  '■otz.  In  what  Cafes  an  Oath  may 
be  faid  to  be  fo  far  lawfully  adminiftred,  that  he  who  takes  it  may  be- 

Y  y  come 
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-come  guilty  of  Perjury  by  fwearing  fiilfly  ;  it  feemeth  clear.  That  no 
•' .vRol.  Ab.  Oath  whatfoever  taken  before  '  Perfons  adling  merely  in  a  private  '' Ca- 
^^I'^ft  1 6  P-icity,  or  "^  before  thofe  who  take  upon  them  to  adminifter  Oaths  of  a 
Yeiv.  72.  publlck  Nature,  without  -legal  Authority  for  their  fo  doing,  or  ^  before 
"Cro.El.  169.  jj^Q^g  ^y}^Q  j^j.g  legally  authorized  to  adminifter  fome  kinds  of  Oaths,  but 
'  ^^^^]\]'^.  not  thofe  which  happen  to  be  taken  before  them,  or  even  '  before  thofe 
2R0I.  Ab.  who  take  upon  them  to  adminifter  Juftice  by  Virtue  of  an  Authority 
^57-  Pl-^-  feemingly  colourable,  but  in  Truth  unwarranted  and  meerly  void,  can 
^^l.  ^  '  ever  amount  to  Perjuries  in  the  Eye  of  the  Law,  becaufe  they  are  of  no 
«Yciv.  III.  Manner  of  Force,  but  are  altogether  idle:  And  from  the  fame  Ground  it 
See""lnft  t;.  feemeth  alfo  clearly  to  follow.  That  no  falfe  Oath  in  an  Affidavit,  made 
98.  before  Perfons  falfly  pretending  to  be  authorized  by  a  Court  of  Juftice 

29  Ca.  2.  25.  tQ  j^i^g  Affidavits  in  relation  to  Matters  depending  before  fuch  Court,  can 
4'! nii.^a;!!^  properly   be   called   Perjury,    becaufe  no  Affidavit,    is  any  way  .regarded, 
unlefs  it  be  made  before  Perfons  legally  intrufted  with  a  Power  to  take  it, 
as  being  both  of  fufficient  Ability  to  aik  all  proper  Queftions  of  the  Party 
who  fliall  make  fuch  Affidavit,  and  alfo  of  fuch  Integrity  as  not  to  fuffer 
any  Thing  to  be  inferted  therein,  to  the  Truth  whereof  the  Party  hath  not 
fworn.     And  though  it  may  be  faid,  That  an  Affidavit  taken  before  Per- 
fons fiilily  pretending  to  be  commiffioned  for  fuch  Purpofe  by  the  Courts 
of  Juftice,    doth  diredtly  tend    to    impofe   upon  fuch  Courts,    and  may 
poffibly   happen  through   Surprize  to  be  read,  and  may  alfo  in  its  own 
Nature  be  altogether  as  heinous,  as  if  it  had  been   made  before  Perfons 
regularly    impowered   to   take   it ;    yet  inafmuch  as  it  is  of  itfelf  of  no 
manner  of  Validity,  and  is  no  otherwife  regarded,   than  as  it  hath   the 
Appearance  of  being  fworn,  before  Perfons  legally  commiffioned,   with- 
•3  [nft.  165.     out  which  it  would  have  ho  manner  of  Credit,  it  feemeth  that  Offences 
of  this  Nature  are    moft  properly  puniffied  by  feverely  chaftifmg  thofe 
who  ufurp  fuch  an  Authority  of  adminiftring  of  Oaths,  without  any  legal 
Warrant.     However  it  hath  been  adjudged.  That  a  falfe  Oath,   taken  be- 
fore Perfons  who  having  been  commiffioned  to  examine  Witnefles,  hap- 
Cro.  Ca.  97,   pen  to  proceed  after  the  Demife  of  the  King  who  gave  them  their  Com- 
98,  99.     '   miffion,  and  before  Notice  thereof,  may  be  puniflied  as  Perjury ;  for  it 
would  be  of  the  utmoft  ill  Confequence  to  make  fuch  Proceedings  void  j 
and  therefore  though  all  fuch  Commiffions  be  in  Stridlnefs  legally  deter- 
mined by  the  Demife  of  the  King,  who  gave  them,  without  any  Notice ; 
yet  for  tlie  Neceffity  of  the   Cafe,    whatever  is  done  under  them  before 
fuch  Notice,  muft  be  fuftered  to  ftand  good  ;  for  otherwife  the  moft  inno- 
cent and  moft  deferving  Subje6ts  would  be  unavoidably  expofed  to  number- 
I  Ventr  iSi.lcfs  Profccutious  for  doing  their  Duties,  without  any  Colour  of  a  Fault. 
'Syd.  148.    And  %^;y.  Whether  a  Perjury  in  a  Court  whofe  Proceedings  are  after- 
'  I  Rol.  Ab.    .^^j-js  reverfed  by  Error,  may  not  ftill  be  puniffied  as  Perjury,  notwith- 
83'  PI.  9.'     ftanding  fuch  Reverfal. 

Cro.  El.  6og.  ^c^.  5.  As  to  the  fourth  Particular,  viz.  In  what  kind  of  Oaths  Per- 
Cro  e"'  I35  J"^y  "^^y  ^^  committed,  it  feemeth  clear.  That  a  Man  may  be  in  Danger  of 
905.  being  guilty  thereof,  not  only  in  refpecl  of  a  falfe  Oath,    taken  by  him 

I  Kol.Ab.40.  ^g  ^  Witnefs  for  another,  but  alfo  in  refpeft  of  a  falfe  Oath  taken  by  him 
tg.'pi.  42.'    in  his  own  Caufe,  either  in  an  Anfwer  to  Queftions  put  to  him  in  a  Court 

1  <5id.  244.  of  ^  Law  or  ^  Equity,  having  Power  to  purge  him  upon  Oath  concerning 
^RolRe.79.  j^jg  Knowledge  of  the  Matters  in  Difpute,  or  in  his  *"  Affidavit  concern- 
5  Mo'd^  348.  ing  fome  collateral  Matter,  wherein  the  Parties  own  Oaths  are  allowed 
Moor  656.  '  to  be  taken.  But  it  feems,  That  a  Juror  who  gives  a  Verdift  contrary 
-'k'^b^    -     *°  manifeft  Evidence,  is  not  properly  guilty  of  Perjury  within  the  above 

2  Roi  'Ih''  mentioned  Defcription,  becaufe  he  is  not  fworn  to  depofe  the  Truth,  but 
77.  II.  4. 5-'  only 
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only  to  give  a  true  Judgment  upon  the  Dcpofition  of  others,  and  in  many 
Cafes  is  not  punifhable  at  all  in  for  0  bitfiuuio,  as  fliallbe  fet  forth  more  at 
large  in  the  Chapter  of  Confpiracy. 

Se5l.   6.     As  to  the  fifth  Particular,    viz.  How  far  the  Matter  of  the 
Oath  which  may  amount  to  Pcijury,   mufl  be  falfe,  it ''  is  faid  not  to  bedpajn,,  ^gj. 
material  whether  the  Fadl  which  is  fworn,  be  in  Itlelf  true  or  falfe  j  for  Heiley  97. 
howfoever  the  Thing  fworn  may  happen  to  prove  agreeable  to  the  Truth,  I    pj' 
yet  if  it  were  not  known  to  be  fo  by  him  who  fwears  to  it,  his  Offence  3  ind.  166.. 
is  altogether  as  great  as  if  it  had  been  falfe  inafmuch  as  he  wilfully  fwears,  <-'on.  3  Mod. 
That  he  knows  a  Thing  to  be'true,  which  at  the  fame  Time  he  knows '^^' 
nothing  of,  and  impudently  endeavours  to  induce  thofe  before  whom  he 
fwears  to  proceed  upon  the  Credit  of  a  Depoiition,    which  any  Stranger 
might  make  as  well  as  he. 

Sect.  7.    As  to  the  fixth  Particular,  mz.  How  far  the  Oath  mull  be  ab- 
folute,  it  is  faid.  That  no  Oath  fliall  amount  to  Perjury  unlefs  it  be  fworn  3  inft.  166. 
abfolutely  and  diredly  ;  and  therefore,  That  he  who  fwears  a  Thing  accord- 
ing as  he  thinks,   remembers  or  believes,  cannot  in  refpedl  of  fuch  an  Oath 
be  found  guilty  of  Perjury. 

Sect.  8.     As  to  the  feventh  Particular,  riz.  How  far  the  Thing  fworn 
ought  to  be  material  to  the  Point  in  Queflion,  it  feemeth  clear.   That  if  the  Vide  infra 
Oath  for  which  a  Man  is  indidled  of  Perjury,  be  wholly  foreign  from  that^^|^^_^^J^^ 
Purpofe,  or  altogether  immaterial,  and   neither  any  way  pertinent  to  the  i  Roi.Ab.41: 
Matter  in  Queftion,  not  tending  to  aggravate  or  extenuate  the  Damages,  Pi.  25.  78. 
nor  likely  to  induce  the  Jury  to  give  a  readier  Credit  to  the  fubfl:antial|^'^-^3-^^ 
Part  of  the  Evidence,   it  cannot  amount  to  Perjury,  becaufe  it  is  meerly  Saiii.  5 .4. 
idle  and  infignificant ;  as  if  upon  a  Trial,  in  which  the  Queflion  is,  whe-  Noy  36. 
ther  fuch  a  one  was  Compos  or  not,  a  Witnefs  introduces  his  Evidence  by  ^_^^°'-  ^^• 
giving  a  Hiflory  of  a  Journey  which  he  took  to  fee  the  Party,  and  hap-Cro  Ca.  321. 
pens  to  fwcar  ialfly  in  Relation  to  fome  of  the  Circumftances  of  the  Jo^^-Hob^  53^^ 
ney.     Alfo  it  hath  been  adjudged.  That  where  a  Witnefs  being  afked  by  a  5  Mod!^34;. 
Judge,  whether  A.  brought  a  certain  Number  of  Sheep  from  one  Tov^^n  348. 
to  another  all  together  .?  anfwered.  That  he  did  fo  ;  where  in  Truth  A.  did 
not  bring  them  all  together,  but  Part  at  one  Time  and  Part  at  another,  2  roI,  Re.  41. 
yet  fuch  Witnefs  was  not  guilty  of  Perjury,  becaufe  the  Subflance  of  the 
Queftion  was.  Whether  A.  did  bring  them  at  all  or  not,  and  that  jnan- 
ner  of  bringing  them  was  only  a  Circumftance.    And  upon  the  fame  Ground 
it  is  faid  to  have  been  adjudged.  That  where  a  Witnefs  being  afked,  whe- zRqI.  Re.42; 
ther  fuch  a  Sum  of  Money  were  paid  for  two  Things  in  Controverfy  be- 
tween the  Parties  ?  anfwered,  That  it  was,  where  in  Truth  it  was  paid  only 
for  one  of  them,  by  Agreement,  fuch  Witnefs  ought  not  to  be  puniihed 
for  Perjury  ;  becaufe  as  the  Cafe  was  it  was  no  way  material  whether  it 
•were  paid  for  one  or  both.     Alfo  it  is  faid  to  have  been  refolved.  That  a 
Witnefs  who  fwore  that  one  drew  his  Dagger  and  beat  and  wounded  Hetley  97: 
J.  S.  wliere  in  Truth  he  beat  him  with  a  Staff,  v/as  not  guilty  of  Perjury, 
becaufe  the  Beating   only  was  material.     But  perhaps  in  all  thefe  Cafes  it 
ought  to  be  intended,  That  the  Queftion  was  put  in  fuch  a  Manner,  that 
the  Witnefs  might  reafonably  apprehend   that  the  fole  D<:^\in  of  putting 
it,  was  to  be  informed  of  the  fubftantial  Part  of  it,  which  might  induce 
him  tlirough  Inadvertency  to  take  no  Notice  of  the  circumftantial  Part, 
and  give  a  general  Anfwer  to  the  fubftantial ;  foi"  otherwife,  if  k  appear 
plainly,  That  the  Scope  of  the  Queftion  was  to  fift  him  as  to  his  Know- 
ledge of  the  Subftance,    by  examining  him    ftridly  concerning  the  Cir- 
cumftances,  and  he  give  a  particular  and  diftind:  Account  of  the  Circum- 
ftancesj  which  afterwards  appears  to  be  falfe  j   forely  he  cannot  but  be 

guilty 
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guilty  of  Perjury,  inafmuch  as  nothing  can  be  more  apt  to  incline  a  Jury 
to  give  Credit  to  tlie  fobftantial  Part  of  a  Man's  Evidence,  than  his  ap- 
pearing to  have  an  exadt  and  particular  Knowledge  of  all  the  Circum- 
ftances  relating  to  it.  And  upon  thefe  Grounds,  I  cannot  but  think  the 
Opinion  of  thofe  Judges  very  reafonable,  who  held,  That  a  Witnefs  was 
2R0l.Re.368.  guilty  of  Perjury,  who  in  an  A6tion  of  Trefpafs  for  breaking  the  Plain- 
Palm.  382.  jjgp,g  q\q^^^  jjnd  fpoiling  it  with  Sheep,  depoled  that  he  faw  thirty  or 
forty  Sheep  in  the  faid  Clofe,  and  that  he  knew  them  to  be  the  Defend- 
ant's, becaufe  they  were  marked  with  fuch  a  Mark,  which  he  knew  to 
be  the  Defendant's  Mark,  where  in  Truth  the  Defendant  never  ufed  fuch 
a  Mark ;  for  the  giving  fuch  a  fpecial  Reafon  for  his  Remembrance  could 
not  but  make  his  Teftimony  more  credible  than  it  would  have  been 
without  it ;  and  though  it  fignified  nothing  to  the  Merits  of  the  Caufe, 
whether  the  Sheep  had  any  Mark  at  all  or  not,  yet  inafmuch  as  the  affign- 
ing  fuch  a  Circumftance  in  a  Thing  immaterial  had  fuch  a  direft  Ten- 
dency to  corroborate  the  Evidence  concerning  what  was  moft  material, 
and  confequently  was  equally  prejudicial  to  the  Party,  and  equally  cri- 
minal in  its  own  Nature,  and  equally  tending  to  abufe  the  Adminiftra- 
tion  of  Juftice,  as  if  the  Matter  fworn  had  been  the  very  Point  in  Iffue, 
theie  doth  not  feem  to  be  any  Reafon  why  it  fhould  not  be  equally  pu- 
niHiable,  But  I  cannot  find  this  Matter  any  where  thoroughly  fettled  or 
debated,  and  therefore  fliall  leave  it  to  every  Man's  own  Judgment,  which 
from  the  Confideration  of  the  Circumftances  of  each  particular  Cafe, 
may  generally  without  any  great  Difficulty  difcern  whether  the  Matter 
in  which  Perjury  is  affigned,  were  wholly  impertinent,  idle,  and  infig- 
nificant,  or  not,  which  feems  to  be  the  beft  Rule  for  determining-  whe- 
1  Sid.  274.  ther  it  be  puniiliable  as  Perjury  or  not.  But  it  is  faid  m  Sidcrjin^i^t^k- 
ing  as^  I  fuppofe  of  an  Ajifwer  in  Chancery,  that  a  Man  may  be  guilty 
of  Perjury  at  the  Common  Law  by  fwearing  a  Thing  not  material ;  but 
furely  this  ought  not  to  be  underftood  in  fo  great  a  Latitude,  as  if  it 
were  meant  that  every  Falfity  in  fuch  an  Anfwer  mufl  needs  be  Perjury, 
howfoever  foreign,  circumftantial  and  trivial  the  Point  wherein  it  is  af- 
figned  may  be,  which  is  direftly  contrary  to  what  feems  to  be  clearly 
taken  for  granted  in  other  Books.  And  therefore  perhaps  where  it  is 
faid  that  a  Man  may  be  guilty  of  Perjury  in  a  Thing  not  material,  no 
more  may  be  meant,  but  that  he  may  be  as  well  guilty  thereof,  by  an- 
fwering  to  a  Matter  not  charged  in  the  Bill,  as  by  anfwering  to  the 
Matters  therein  contained,  which  may  alone  be  faid  to  be  material,  be- 
caufe the  Defendant  is  not  obliged  in  his  Anfwer  to  take  Notice  of  any 
thing  elfe;  or  elfe  perhaps  the  Meaning  may  be.  That  in  a  Profecution 
for  Perjury  at  Common  Law,  fetting  forth  a  falfe  Oath  in  fuch  an  Anfwer- 
relating  to  the  Thing  faid  to  be  in  Variance,  the  Falfity  fliall  be  intended 

1  Keb.  935,  prima  facie  to  have  been  fome  way  material  in  the  Cau'fe,  unlefs  the  con- 
9+'-  trary  be  proved  by  the  other  Side:   Whereas  in  all  Profecutions  upon  the 

Statute,  it  is  neceflliry  exprefly  to  fhew  in  what  manner  the  falfe  Oath  is 

Vide  infra      material  to  the  Caufe  in  QuefHon,  becaufe  that  Statute,  extending  only  to  fiich 

Sea.  23.        Perjuries  whereby  fome  Perfon  is  grieved,  cannot  maintain  a  Profecution 

which  does  not  bring  the  Cafe  within  the  Purview  of  it,   by  fhewing  that 

fome  one  was  grieved  by  the  Injury  complained  of,  which  he  coutd  not 

Cro.  Ja.  212.  be,  unlefs  the  Thing  fworn  were  fome  way  material.     However  it  feemeth 

2  Leon  '."g's  ^°  ^^  '^^^^'''  ^^^^  ^  ^^"  ^^^  ^^  ^^^^  ^^  §"^'^7  °f  Perjury  by  a  falfe  Oath 

•  tending  to  extenuate  or  aggravate  the  Damages,  as  by  an  Oath  which  is 
dired  to  the  Fad  in  Iffue.   [91.] 

Sect.  9. 
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Se£f.  9.  As  to  the  eightli  Particular,  viz.  How  far  the  falfe  Oath  muft 
be  credited,  it  hath  been  holden  not  to  be  material  upon  an  Indidtment 
of  Perjury  at  Common  Law,  whether  the  filfe  Oath  were  at  all  credited, 
or  whether  the  Party  in  whoTe  Prejudice  it  was  intended,  were  in  the  ^  |^°"'  ^^°- 
Event  any  way  aggrieved  by  it  or  not,  inafmuch  as  this  is  not  a  Profecution 
grounded  on  the  Damage  to  the  Party,  but  on  the  Abufe  of  publick  Juftice. 

Se'-^.  10.  Subornation  of  Perjury  by  the  Common  Law,  feems  to  be  ,  RqI  ^j,  , 
an  Offence  in  procuring  a  Man  to  take  a  falfe  Oath  amounting  to  Perjury,  Pi.  21.  i;;.  Pi! 
M'ho  adtually  takes  fuch  Oath  ;  but  it  fcemeth  clear,  That  if  the  Perfon  in-  5;  79  •''•  z- 
cited  to  take  fuch  an  Oath  do  not  acftually  take  it,  the  Perfon  by  whom  hec^o^ja' icg. 
was  fo  incited  is  not  guilty  of  Subornation  of  Perjury  ;  j^et  it  is  certain.  That  Cro.  Ca.  337. 
he  is  liable  to  be  puniflied  not  only  by  Fine,  but  alfo  by  infamous  corporal  ^  ^i^'^^' 
Punifhment.  far.  101.^ 

St'.  '.  II.  Thus  far  of  Perjury  and  Subornation  of  Pcrjuxy  by  the  Com- 
mon Law,  and  now  I  fliall  proceed  to  examine  in  what  Manner  thefe  Of- 
fences are  reftrained  by  Statute ;  as  to  which  it  is  to  be  obfcrved  that  it  is 
enaded  by  5  El.  9.  That  whoever  Jhall  iink'wfidly  and  corruptly  procure  any 
Wit7iefs,  or  WitneJJes  by  Letters^  Rewards,  Promifes,  or  by  any  other  finificr  and 
unlawful  Labour  or  Means  whatfoever,  to  commit  any  wilful  and  corrupt 
Perjury,  in  any  Matter  or  Caufe  whatfoever,  dependi?ig  in  Suit  and  Variance, 
by  any  Writ,  AJlion,  Bill,  Complaijit  or  Infm'mation,  in  any  wife  concerning 
any  Lands,  Teneme?its  or  Hereditaments,  or  Goods,  Chattels,  Debts  or  Da- 
mages, in  any  of  the  King's  Courts  of  Chancery,  White-hall  or  elfewhere, 
within  any  of  the  King's  Dominions  of  England  or  Wales,  or  the  Marches 
of  the  fame,  where  atiy  Perfon  or  Perfons  pall  have  Authority  by  Virtue  of 
the  King's  CommiJJion,  Patent  or  Writ,  to  hold  Plea  of  Land,  or  to  exa- 
mine, hear,  or  determine,  any  Title  of  Lands,  or  any  Matter  or  Witneffes 
concerning  the  Title,  Right,  or  Inter  efts  of  any  Lands  or  Tenements,  or  Heredi- 
taments, or  in  any  of  the  Kings  Courts  of  Record,  or  in  any  Leet,  View  or 
Frank-Pledge  or  Law-Day,  Ancient  Demefne  Court,  Hundred-Court,  Court- 
Baron,  or  in  the  Court  or  Courts  of  the  Stannary  in  the  Counties  of  Devon 
or  Cornwal,  or  Jhall  unlawfully  and  corruptly  procure  or  fu born  any  Witnefs 
or   Witneffes,  who  foall  be  fworn  to   tejlify    in   perpetuam  rei  Memoriam, 

JJ:a II  for  fuch  Offence,  being  thereof  lawfully  convi^Jed  or  attainted,  forfeit 
the  Sum  cf  forty  Poimds.  And  if  any  fuch  Offender  fo  being  conviBed  or  at- 
tainted, Jhall  not  have  any  Goods  or  Chattels,  Lands,  or  Tenetnefifs,  to  the  Va- 
lue of  forty  Pounds,  that  then  every  Jlcch  Perfon  Jhall  Juffer  Imprifonment  by 
the  Space  of  one  half  Year  without  Bail  or  Mainprize,  and  Jl and  upon  the 
Pillory  the  Space  of  o?ie  whole  Hour,  in  Jonie  Market-Town,  next  adjoining 
to  the  Place  where  the  Offence  was  cotnmitted,  in  open  Market  there,  or  in 
the  Market  Town  itjclf  where   the  Offence  was  committed. 

SeSl.  12.  Alfo  it  is  fartlier  enacfled  by  the  faid  Statute,  Par.  5.  That  no 
Perfon  being  fo  conviSled  or  attaiiited,  Jl:all  from  thenceforth  be  received  as 
a  Witnefs  in  aiiy  Court  of  Record,  in  any  of  the  King's  Dominions  of  Eng- 
land, Wales,  or  the  Marches  of  the  fame,  till  fuch  fudgment  agaifjji  him 

Jhall  be  reverjed  by  Attaint,  or  ot  her  wife ;  and  that  upon  every  fi^ch  Rever-^ee  isid  216. 

fal,  the  Party  grieved  Jlxill  recover  Damages  againji  the  Party  who  did  pro- 
cure the  faid  Judgment  fo  reverjed  to  befirfl  given,  Sec. 

Se5l.  13,     And  it  is  farther  enadted.  Par.  6.  That  if  any  Perfon  or  Perfons 

Jhall  either  by  the  Subornation,  unlawful  Procurement,  finifer  Perfwafon,  or 
Means  of  atiy  other,  or  by  their  own  Act,  Conjent  or  Agreenmit,  wilfully,  and 
corruptly  commit  any  Marnier  of  wilful  Perjury,  by  his  or  their  Depofition,  in  any 
of  the  Courts  before  mentio?ied,  or  being  examined  ad  perpetuam  rei  Memoriam, 
That  then  every J'uch  Offender  being  duly  conviBedor  attainted JhaU forfeit  twenty 

Z  2  Pounds 
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Founds,  and  have  Imprifonment  by  the  Space  of  fix  Months  without  Bail  or 
Mainprize;  a7td  the  Oath  of Jiich  an  Offender  fiall  not  from  thenceforth  here- 
ceivedin  any  Court  of  Record  in  England  or  Wales,  until  fuch  fudgment  fhall 
be  r eve?  fed,  &c.  on  which  Reveifal  the  Party  grieved  fiall  recover  Da?nages 
in  the  Marnier  before  mentioned.  And  it  is  farther  enafted,  Par.  7.  'That  if  fuch 
Offender  JJ:'all  not  have  Goods  or  Chattels  to  the  Value  of  twenty  Pounds,  T'hat 
then  fuch  Per/on  Jl:all  be  fet  on  the  Pillory  in  fonie  Market-P lace  within  the 
Shire,  City,  or  Borough,  where  the  Offence  fall  be  committed,  by  the  Sheriff 
or  his  Minifcrs,  if  it  ffall  fortune  to  be  without  any  City  or  Town  Corpo- 
rate ;  and  if  it  happen  to  be  within  any  fuch  City  or  Town  Corporate,  then  by 
the  head  Officer  of  fuch  City,  &c.  where  heffall  have  both  Ears  nailed,  &c. 

ScB.  14.  And  it  was  farther  enacted,  Par.  8.  9.  That  one  Moiety  of  the 
Jaid  Forfeiture  Jhall  be  to  the  King,  and  the  other  Moiety  to  fuch  Perfon  as 
ffall  be  grieved,  hindred,  or  molejled,  by  Reafon  of  any  of  the  Offences  before 
mentioned,  that  will  fue  for  the  fame,  &c.  and  that  as  well  the  fudge  and 
Judges  of  every  fuch  of  the  faid  Courts  where  any  fuch  Suits  fiall  be,  and 
whereupon  any  fuch  Perjury  jhall  be  committed,  as  alfo  the  Juji ices  of  j:ffze 
and  Gaol-Delivery,  and  Jujiices  of  the  Peace  at  their  ^arter-SeJJions,  both 
within  the  Liberties  and  without,  may  enquire  of,  hear,  and  determine  all 
Offences  againf  the  faid  A51. 

Se5t.  15.  But  it  is  provided,  Par.  11.  That  the  faid  A6t  fimll  no  way  extend  ■ 
to  any  Spiritual  or  Ecclefiajlical  Court,  but  that  every  fuch  Offender  as  fi^all 
offend  in  Form,  as  aforejaid,  fiall  be  punijhed  by  fuch  ufual  and  ordinary 
Laws  as  are  ufed  in  the  faid  Courts. 

SeB.  16.  Alfo  it  is  provided.  Par.  13.  That  the  faid  Statute  fi:all  not  re- 
flrain  the  Authority  of  any  fudge,  having  abjolute  Power  to  punifio  Perjury 
before  the  Making  thereof,  but  that  every  fuch  fudge  may  proceed  in  the  Pu~ 
nifimient  of  all  Offences,  punifi:able  before  the  making  of  the  faid  Statute,  in 
fuch  wife  as  they  might  have  done,  and  ufed  to  do,  to  all  Purpofes,  Jo  that  they 
fet  Jiot  upon  the  Offender  lefs  Punifi.^ment  than  is  contained  in  the  faid  A51. 
From  whence  it  feemeth  undoubtedly  to  follow.  That  the  Court  of  King's 
Bench,  &c.  proceeding  upon  an  Indidlnient,  or  Information  of  Perjury  or 
Subornation  of  Perjury  at  Common  Law,  may  not  only  fet  a  difcretionary 
Fine  on  the  Offender,  but  alfo  condemn  him  to  the  Pillory,  without  ma- 
king any  Inquiry  concerning  the  Value  of  his  Land  or  Goods. 
S 

But  for  the  better  Underftanding  of  the  other  Parts  of  this  Statute,  I  fliall 
confider  the  following  Particulars : 

1.  How  far  the  very  Words  of  the  Statute  muft  be  purfued  in  a  Profe- 
cution  grounded  thereon. 

2.  In  what  kind  of  Oaths  one  may  incur  the  Danger  thereof. 

3.  How  far  the  falfeOath  muft  appear  to  have  been  prejudicial  to  fome 
Perfon. 

•  zLeon.  211.  ScB.  ij .  As  to  the  firft  of  thefe  Particulars  it  hath  been  holden,  That 
3  Leon.  230.  \^  every  Profecution  on  this  Statute  the  Words  thereof  muft  be  exaftly  pur- 
b  ^^e^i"^^  ',^2?  fued,  and  therefore  that  an  IndiQment  or  Adlion  on  the  faid  Statute,  al- 
Cro.  El.  147.  ledging  that  the  Defendant  depofed  fuch  a  Matter  ""  faljo  &  deceptive,  or 
I  Savil  43.^  b  j^/jg  ^  corrupte,  or  ■=  falfo  &  voluntarie,  without  exprefly  faying,  that  he 
3  Leon.  230.  did  it  voluntarie  &  corrupte,  is  not  good  ;  and  that  fuch  a  Defedl  cannot  be 
Het.  12.  d  fupplied  by  adding  the  Words  contra  Jormam  Statuti,  or  concluding  <S?y/^ 
^q'!^^ ^^\  vohmtarium  &  corruptum  commijit  Perjurium  :  Alfo  it  hath  been  '  holden, 
«Cro.El.io5.That  it  is  neceffary  exprefly  to  alledge  that  the  Defendant  was  fworn,  and 
therefore  that  it  is  not  fufficient  to  fay,  that  ta5io  per  fe  facro  Evangclio 
falfo  depofuif. 

Sea.  18 
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SeB.  18.  However  it  hath  been  refolved,  That  it  is  hot  neceflliry  to  3  Bulft.  14?. 
fliew  whether  the  Party,  who  is  accufed  of  Perjury,  did  take  the  falfe  Oath 
through  the  Subornation  of  another,  or  without  any  fuch  Subornation,  not- 
withftanding  the  Words  of  the  Statute  are,  if  miy  Perfon  either  by  the  Sub- 
ornation., unlawful  Procurement ,  fnijlcr  Perfwafwn,  or  Means  oj  any  other ^ 
or  by  their  own  AB,  Confent  or  Agreement  conunit  ivilful  Perjury,  &c.  for  in- 
afmuch  as  there  is  no  Medium  between  the  two  Branches  of  this  Diftin- 
dlion,  fo  that  all  Perjury  whatfoever  muft  needs  come  within  one  of  them  j 
and  it  is  no  way  material  under  which  of  them  it  doth  come,  it  is  a  rea- 
fonable  Expofition  to  look  on  the  laid  Words  as  put  into  the  Statute  ex 
abu7zdanii,  feeing  they  exprefs  no  more  than  the  Law  muft  needs  have  im-  'Vide  fupra 
plied  without  them  ;  from  whence  it  follows.  That  they  operate  no  more  ^''■'°'^^'^^^' 
than  if  they  had  not  been  exprefled,  and  confequently  fhall  not  oblige  the 
Profecutor  neceffarily  to  purfue  them,  which  would  put  him  under  the 
Difficulty  not  only  of  proving  the  Perjury,  which  alone  is  material,  but 
alfo  of  fhewing  it  to  be  within  one  of  the  Branches  of  the  faid  Diftindion, 
which  is  nothing  to  the  Purpofe, 

SeB.  19,  As  to  the  fecond  of  the  above  mentioned  Particulars,  '■ciz.  Irt 
what  kind  of  Oaths  one  may  incur  the  Danger  of  this  Statute,  it  hath  been 
refolved,  That  no  one  can  be  guilty  of  Perjury  within  the  Meaning  thereof, 
in  any  Cafe  wherein  a  Man  may  not  poflibly  be  guilty  alfo  of  Subornation 
of  Perjury  within  the  fame  Statute ;  for  it  is  very  reafonable  to  give  the 
whole  Statute  the  fame  Conflrudlion ;  nor  can  it  well  be  intended,  that 
the  Makers  thereof,  who  exprefly  inflift  a  greater  Penalty  on  Subornation 
of  Perjury,  than  on  the  Perjury  itfelf,  fliould  mean  to  extend  the  Purview 
of  the  Law  in  relation  to  what  they  efteemed  the  lefTer  Crime,  farther  than 
in  relation  to  that  which  they  efteemed  the  greater  ;  from  whence  it  hath 
been  argued  and  determined,  That  becaufe  that  Part  of  the  Statute,  which 
concerns  Subornation  of  Perjury,  extends  only  to  Subornation  of  Perjury 
in  Matters  depending  in  Suit  by  Writ,  ABion,  Bill,  Plaint,  or  hiformation^ 
in  <iny  -wife  concer7iing  Lands,  'Te?iements,  or  Hereditaments,  or  Goods,  Chat-^ 
tels,  Debts,  or  Damages,  &c.  therefore  the  following  Claufe  concerning 
Perjury  itfelf,  tho'  it  be  penned  in  more  general  Words,  fhall  come  under  5  Co.  99.  a. 
the  fime  Reftridion.  And  from  hence  it  clearly  follows.  That  no  Perjury 
upon  an  Indidment,  or  criminal  Information,  can  bring  a  Man  within  the 
Danger  of  this  Statute,  becaufe  they  are  omitted  in  the  above  mentioned 
Claufe.  Alfo  upon  this  Ground  it  feems  eafy  to  account  for  the  Judg- Gro.  Ja.  1 20. 
ment  \n.  Price's  Cafe,  who  being  indided  for  a  Perjury  fuppofed  to  be 
committed  by  him  in  an  Information  for  the  King,  which  as  I  fuppofe 
muft  be  intended  to  have  been  a  criminal  one,  was  difcharged  upon  an  Ex- 
ception taken  to  the  Indidment;  but  if  the  Information  whereon  the  fiiid 
Perjury  was  fuppofed  to  have  been  committed,  had  been  of  a  civil  Na-  3  Inft.  164. 
ture,  I  do  not  fee  any  Reafon  why  it  (hould  not  be  as  well  within  the 
Meaning,  as  it  feems  to  be  exprefly  within  the  Words  of  the  Statute  ;  for 
furely  the  Opinion,  That  the  King  cannot  by  Indidment,  which  is  his 
own  proper  Suit,  puniHi  his  own  Witnefs,  who  fwears  for  him,  cannot  be 
agreeable  to  Law,  becaufe  however  the  Perjury  of  fuch  a  Witnefs  may  feem 
to  tend  to  promote  the  King's  Intereft  in  relation  to  the  Caufe  which  hap- 
pens to  be  in  Difpute ;  yet  certainly  it  is  as  heinous  a  Crime  in  its  own 
Nature,  and  as  much  an  Abufe  to  Juftice,  and  of  the  fame  ill  Confequence 
to  the  Publick,  and  confequently  as  worthy  of  the  King's  Refentment,  as 
if  it  had  been  taken  againft  him. 

SeB.  20.     Alfo   it  hath   been  refolved,  that  this  Statute  extends  to  no 
other  Perjury   except  that  of  a  Witnefs,    not    only   becaufe   the  Claufe 
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concerning  Subornation,  to  which  the  fubfequent  Ckufe  concerning  Per- 
jury has  a  Reference,  relates  to  Perjury  by  Witneffes  only,  but  alfo  be- 
caufe  the  Claufe   concerning  Perjury  mentions  only  Perjury  committed   by 

2  Leon  20^1 .  Perfons  in  their  Examinations,  ad  perpetuam  rei  menioriam,  or  elfe  in  their 
Dalif.  84.  Depofitions  in  fome  of  the  Courts  above  mentioned,  which  in  common 
t^^R  i^Ab  ^P^^*^^  '^'^^  taken  for  fuch  Oaths  only  as  are  taken  by  a  Witnefs  ;  and 
^„  P]  J.  '  from  hence  it  follows.  That  no  one  can  come  within  the  Statute  by  Rea- 
'2  Leon.  201.  fon  of  any  falfe  Oath  in  an  °  Anfwer  to  a  Pjill  in  Chancery,  or  in  ''  fwearing 
Fin^h''^'o°^  the  Peace  againft  another,  or  in  a  '  Prefentment  made  by  him  as  Homager 
•Moore 627.  of  a  Court- Baron,  or  by  Reafon  of  a  falfe  '  Wager  of  Law,  or  for  taking 

a  falfe  Oath  before  '  CommifTioners  appointed  by  the  King  to  make  an  In- 
quiry concerning  his  Title  to  certain  Lands, 
2  Rol.  Ab.         iS^;?.  21.  .  Alfo  it  hath  been  faid.  That  he  who  makes  a  falfe  Affidavit 
77  P'  4-      againft  a  Man  in   a  Court  of  Juftice,   is  not  within   this  Statute ;  but  per- 
'  j^jy^jV^haps  the  Books  wherein  this  Opinion  is  holden,  ought  to  be  intended  on- 
ly of  fuch  Affidavits  which  no   way  relate  to  a  Caufe  depending  in   Suit 
before  fuch  Court ;  for  if  they  be  of  fuch   a  Nature,  That  either    of  the 
Parties  in  Variance  be  grieved,  hindered,  or  molefted  in  Refpecft  of  their 
Caufe  in  fuch  Court  by  Reafon  of  the  Perjury;  as  where  a  Trial  is  put 
off,  or   a  Judgment  or  Execution  fet  afide  upon  a  falfe  Affidavit,  the  Of- 
fence feems  to  be  not  only   within  the  Meaning   of  the  Statute,  but  alfo 
within  the   very  Letter  of  it,  unlefs  the  Words,  Witneffes  and  Depofiti- 
ons, are  confined  to  fo  ftridl  a  Signification,  as   to  bear  no  kind  of  Appli- 
cation to  any  other  Perfons  or  Oaths,  except  thofe  which  are  made  ufe  of 
Vide  2  Leon,  upon  the  Trial  of  the  Iffue  in  Queftion,  for  which  I  cannot  find  any  good 
40-  Authority.  However  partly  perhaps  from   this  Notion,  and   partly  becaufe 

Pj°'2.'pl' the  Statute  fpeaks  exprefly  only  of  Depofitions  in  the  Courts  above  men- 
27.  tioned,    it    hath  been  queflioned.  Whether  a  falfe  Oath  before  a  Sheriff 

upon  a  Writ  of  Inquiry  of  Damages,  be  within  the  Statute  or  not  ?  But 
if  it  be  confidered.  That  the  Party  to  whofe  Prejudice  fuch  a  falfe  Oath 
is  taken,  is  as  much  grieved  by  it,  as  if  it  had  been  taken  in  the  very  Court, 
and  the  principal  Judgment  of  the  Caufe  depends  upon  fuch  an  Inqui- 
ry ;  and  the  Depofitions  made  before  the  Sheriff,  may  as  properly  be 
faid  to  be  Depofitions  in  the  Court,  by  which  the  Sheriff  is  commiffioned 
to  take  the  Inquiry,  as  Depofitions  taken  before  Juftices  of  Niji  Frins^ 
upon  a  Trial  of  an  Illue  joined  in  a  fuperior  Court,  which  are  undoubtedly 
within  the  Meaning  of  the  Statute ;  and  alfo  inafmuch  as  thofe  who  give 
Evidence  before  a  Sheriff  upon  fuch  an  Inquiry  may  in  the  common  Ufe 
of  the  Word,  be  as  properly  called  Witneffes,  as  thofe  who  give  Evidence 
before  the  Court  in  which  an  Iffue  is  joined,  it  feemcth  to  be  the  more 
plaufible  Opinion,  that  fuch  a  Perjury  is  within  the  Statute:  But  fince 
SeetheAotho-it  is  difpu table,  whether  it  be  fo  or  no,  and  it  is  certain  that  it  is  Per- 
nties  above  jury  ^t  Common  Law,  and  that  in  all  Cafes  whatfoever  where  a  Man 
*"*  *  takes  a  falfe  Oath,  which   is  not  Perjury  within  the  Statute,  but  is  looked 

on  as  Perjury  at  Common  Law,  he  is  ftill  puniffiable  for  it  by  Indid:^ 
ment  or  Information  at  the  Common  Law,  it  is  certainly  moft  advifable 
Cro.  Jac.  8.  to  profecute  fuch  an  Offender  at  the  Common  Law,  and  not  upon  the 
Statute. 

Se^,  22.  As  to  the  third  Particular,  wz.  How  far  the  falfe  Oath 
muff  appear  to  have  been  prejudicial  to  fome  Perfon,  it  hath  been  col- 
lefted  from  the  above  mentioned  Claufe  which  giveth  an  Adion  to  the 
Party  grieved  by  the  Offences  mentioned  in  the  Statute,  That  no  falfe 
Oath  is  within  the  Meaning  thereof,  which  does  not  give  fome  Perfon  a 
juft  Caufe   of  Complaint ;  and  upon  this  Ground  it  hath  been  faid,  That 

he 
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he  who  fwears  a  Thing  which  is  true,  but  not  known  by  him  to  be  fo  3/"''^■.'^^• 
is  not  within  the  Statute,  becaufc  howfoever  heinous  his  Offence  may  besea^s!''"' 
in  its  own  Nature  ;  yet,  when  it  proves  in  the  Event  to  be  in  Maintenance  Con.  Hetky 
of  the  Truth,  it  cannot  be  iiiid  to  give  him  a  juft  Caufe  of  Complaint,^''' 
who  would  take  Advantage  againfl  another  from  his  Want  of  legal  Evi- 
dence to  make  out  the  Juftice  of  his  Caufe. 

SeiJl.  23.     Alfo  from  the  f^me  Ground  it  feemeth  clearly  to  follow, 
That  no  falfe   Oath  can   be  within  the   Statute,  unlefs  the  Party  againft 
whom  it  was  fworn  fuffered  fome  kind  of  Difadvantage  by  it,  for  other- V'idefjpra, 
,wife  it  cannot  be  faid  that  any  one  was  grieved,  hindred,  or  molefted  by^'f  .^^  ^ 
it  J  and  therefore  it  is  certain,  That  in  every  Profecution  upon  the  Statute,  * 
it  is  necefliry  to  fet  forth   the  Record  of  the  Caufe  wherein  the  Perjury 
complained  of   is  fuppofed  to  have  been  committed  ;  and  alfo  to  prove 
at  the  Trial  of  the  Caufe,  that  there  is  actually  fuch  a  Record,  by  pro-  Coke  Ent. 
ducing  the  Record  it  felf,  or  a  true  Copy  thereof,  which  muil:  agree  with  !^.t'  .    gg 
that  which  is  fet  forth  in  the  Pleadings,  without  any  material  Variance ;  2  Roi  Re.  76. 
for   otherwife    it   cannot   legally   appear.    That    there    e\'er    was    fuch   a  '  ^^^"^  •^S^- 
Suit   depending,  wherein  the  Party  might  be   prejudiced   in  the  Manner  ^^^''n^^.Voz. 
fuppofed :  Alfo  it  feems  to  be  agreed.  That  it   is  neceffary  not  only  to 
fet  forth  the  Point  wherein  the  falfe  Oath  was  afligned,  but  alfo  to  n^iew  ^  ^""- '^* 
in  what  Manner  it  conduced   to  the  Proof  or  Difproof  of  the  Matter  in  ^^y.  ' 
Debate  between  the  Parties ;  and   it  hath  been  adjudged.  That  an  Indift- Cro.  Ca.  351, 
ment  fetting  forth  a  Suit  concerning  the  Manor  oi  Dale,  and  afTignino-  a^^^'J'^' 
falfe  Oath  concerning  the  Manor  {^Maiierium  p-cedi'-liim  innuendo)   is  not  ' 

good,  becaufe  it  no  otherwife  appears.  That  the  falfe   Oath  did   concern  Cro.  EI.  428. 
the  Manor  o^  Dale,  but  by  the  Innuendo,  which  is  not  a  fufficient  Aver- 
ment.    Alfo  upon  the   fame  Ground   it  feems   to  be  fafcft  in  a  Profecu- 
tion upon   the  Statute  for  a  falfe  Oath  in  Chancery,  to  fet  forth  the  Bill  i  Keb.  93  j, 
and  Anfwer,  That   the  Plaintiff  may  appear  to  have  been  aggrieved  by^^'- 
it ;  and  for  the  fame  Reafon  it  feemeth  alfo.  That  you  ought,  in  fuch  a 
Profecution  of  a  Witnefs  in  Chancery,  to  fet  forth   the   Interrogatory  in  i  Sid.  io5, 
particular,  and  to  fliew  hov/  it  was  material :  Alfo  it  hath  been  refolved- 
That  as  in  an  Ad:ion  on  the  Statute  brought  by  one  Perfbn,  it  mufl  ap-zLeon.  \z. 
pear.    That   the    falfe    Oath   was    prejudicial   to   the   Plaintiff}    fo    in  an  3  ^^°"- ^^• 
Adtion  by  more  than  one,  it  muft  appear  to  have  been  prejudicial  to  every 
one  of  the  Plaintiffs  :   And  it  hath   been   faid.  That  it  is  not  fufficient  to 
fhew  that  the  falfe  Oath  caufed  the  Court  to  make  an  Award  againfl  the 
Plaintiff,  unlefs  it  alfo  appear  that  fuch  an  Awai'd  was  prejudicial  to  him,  2  f^eon.  40. 
and  therefore  where  the  Plaintiff  at   a   Trial   in   Ejc<ftment  challenged  a 
Juror,  and  proved  his  Challenge  by  a  falfe  Oath,  by  reafon    whereof  the 
Inqueft  was  not  taken,  and  confequently  the  PoffefTion  of  the  Defendant, 
who   had  a  defeafible   Title,   continued   longer    than  it  otherwife   would 
have  done ;  it  hath  been  adjudged,  That  fuch  a  Defendant   cannot   have 
an  Adion  on  the  Statute  againfl  fuch  Witnefs,  becaufe  in  Truth  he  gained 
an  Advantage  by  the  Perjury.     Alfo  it  hath  been   holden.  That  it  is  not 
fufhcient  to  fhew  that  the  Perjury,  for  which  an  Adlion  is  brought  upon 
the   Statute,    was   adlually   prejudicial   to   the   Plaintiff,  unlefs   it  be  alfo 
Ihewn  to  have  been  made  in  fome  Caufe  which  may  properly  be  faid  to 
have  been  depending  in   Suit  between  him  and  the  Perfon  for  whom  the 
Witnefs  was  examined;  and  therefore  it  hath  been  holden.  That  where  A, 
brought  a  Bill    in  Chancery   againfl   E.    and   the   Lord   Keeper,    by   an 
Order  made  C.  to  be  as  a  Party  to  the  Bill  againft  B.  and   afterwards  a 
CommifTion  went  forth   to  examine   Witneifes  between  B.  and  C.  upoa 
which  D.  being  produced  as  a  Witnefs  on  the  Part  of  C.  fwore  diredlly 
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for  him  againft  B.  whereupon  a  Decree  was  made  agalnft  B.  yet  B.  can- 
not have  an  Action  on  the  Statute,  becaufe  C.  was  not  a  Party  to  the  Suit, 
but  came  in  a  Latere^  by  an  Order;  and  it  is  faid.  That  the  Words  of  the 
Statute  are,  %vhcre  one  is  grieved  by  a  Depofition  i?i  a  Suit  betwee?!  Party  and 
Partv  ;  but  perhaps  the  Authority  of  this  Opinion  may  juftly  be  queftioned, 
not  only  becaufe  the  Words  of  the  Statute  whereon  it  is  grounded  are  mifta- 
ken,  but  alfo  becaufe  the  Offence  feems  in  Truth  to  be  both  within  the 
Meaning  and  Letter  of  the  Law,  fince  thereby  a  Perfon  is  grieved  in  refpedt 
of  a  Caufe  depending  in  Suit  in  a  Court  mentioned  in  the  Statute  :  However 
there  feems  to  be  no  Doubt,  but  that  a  Perjury  which  only  tends  to  increafe  or 
leflen  the  Damages  to  be  given  to  a  Plaintiff,  is  as  much  within  the  Statute, ' 
as  any  Perjury  which  goes  diredtly  to  the  Point  of  the  Iffue :  Alfo  it  feem- 
eth  to  be  fettled.  That  Perjury  in  a  Caufe  wherein  an  erroneous  Judgment  is 
given,  is  a  good  Foundation  of  a  Profecution  upon  the  Statute,  while  fuch 
Judgment  ftands  unreverfed. 

For  late  Statutes  micer7nng  Perjury,  fee  the  Additions.      [92]      [93]      =f^ 


CHAP.     LXX. 

Of  Forge?y. 
/"^F  Forgery  there  are  two  Kinds  : 

1 .  By  the  Common  Law. 

2.  By  the  Statute. 

SeB.  I .  Forgery  by  the  Common  Law  feemeth  to  be  an  Offence  in  falfly 
and  fraudulently  making  or  altering  any  Matter  of  Record,  or  any  other 
authentick  Matter  of  a  publick  Nature  ;  as  a  Parifh  Regifler,  or  any  Deed 
or  Will. 

For  the  better  Underftanding  whereof,  I  Ihall  endeavour  to  fhew  : 


jTnft.  i6q. 
Pult.  46.  b. 
27  H.  6.3. 


Moore  655. 

Noy  joi. 
Moore  759, 

760- 

^inft    .70. 
Con.  Dy- 
288.  b- 


1 .  In  what  Cafes  the  Making  or  Altering  of  a  W^riting,  fhall  be  fiid  to 
be  fo  far  falfe  and  fraudulent,  as  to  amount  to  Forgery. 

2.  That  a  Man  may  be  guilty   of  Forgery  in  refpeft  of  all  the  above 
mentioned  Writings,  and  of  no  other.  • 

SeSf.  2.  As  to  the  firft  Particular,  it  is  faid  to  be  poffible  for  a  Man 
knowingly  to  make  a  Deed  in  his  own  Name,  and  alfo -to  fign  and  feal  it 
himfelf,  which  yet  in  Judgment  of  Law  may  be  no  better  than  a  down- 
right Forgery ;  as  if  a  Man  make  a  Feoffment  of  certain  Lands  to  J.  S. 
and  afterwards  make  a  Deed  of  Feoffment  of  the  fame  Lands  to  J.  D. 
of  a  Date  prior  to  that  of  the  Feoffment  to  J.  S.  in  which  Cafe  he  is 
faid  to  be  guilty  of  Forgery,  becaufe  he  knowingly  falfifies  the  Date, 
in  order  to  defraud  his  own  Feoffee,  by  making  a  fecond  Conveyance 
which  at  the  Time  he  had  no  Power  to  make :  Alfo  it  is  faid.  That  his 
Crime  would  have  been  no  lefs,  if  by  his  Conveyance  he  had  paffed  only 
an  equitable  Intereft  for  good  Confideration,  and  had  afterwards  by 
fuch  a  fubfequent  antedated  Conveyance  endeavoured  to  avoid  it.  Alfo 
in  many  other  Cafes  a  Writing  may  be  faid  to  be  forged  where  neither 
the  Hand  nor  Seal  of  any  one  are  forged ;  as  where  one  being  direded 
to  draw  up  a  Will  a  for  fick  Perfon,  doth  infert  fome  Legacies  therein  of 

his 
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his  own  Head ;  or  where  one  finding  another's  Name  at  the  Bottom  of  a 
Letter  at  a  confiderable  Diftance  from  the  other  Writing,  caufes  tlie  Letter 
to  be  cut  off,  and  a  general  Releafe  to  be  written  above  the  Name,  and  then  3  f"**-  ^1^ 
takes  oil  the  Seal,  and  fixes  it  under  the  Releafe  ;  or  where  one  inferts  into 
an  Indictment  the  Names  of  thofe  againft  whom  in  Truth  it  was  not  found  j  3  Mod.  66. 
or  where  one  makes  any  fraudulent  Alteration  of  the  Form  of  a  true  Deed 
in  a  material  Part  of  it  j  as  by  making  a  Leale  of  the  Manor  of  Dale  appear 
to  be  a  Leafe  of  the  Manor  of  Sale,  by  changing  the  Letter  Z).  into  an  S.  or 
by  making  a  Bond  for  five  hundred  Pounds,  exprefied  in  Figures,  feem  to?  inft.  160. 
have   been    m.ide   for   five    Thoufand,    by   adding   a    new   Cypher.     But'^'°°''^    ^5" 
Sir  Edward  Coke  feems  to   fay,  That  a  Deed  fo  altered  may  more  pro- 
perly be  called  a  falfe  than  a  forged  Writing,  becaufe  it  is  not  forged  in  3  inn.  169. 
the  Name  of  another,  nor  his  Seal   nor  Hand  counterfeited.     But  I   fee 
no  good  Reafon  why  fuch  an  Alteration  of  a  Deed   fliould   not  as  pro- 
perly be  Called  Forgery,  as  the  entire  Making  of  a  new  Deed  in  another's  7"^= '^'°°''® 
Name  ;  for  in  both  Cafes  not  only  the  Fraud  and  Villany  are  the  very  fame,  j'^jod.  66. 
but  alfo  a  Man's   Hand  and   Seal   are  falfly  made  ufe  of  to  teflify  his  Af- 
fent  to  an  Inftrument,    which  after  fuch  an   Alteration   is   no  more  his 
Deed  than  a  Stranger's.     Alfo   the  Notion  of  Forgery  doth  not  feem  fo  ^"■'^e  z  Rol. 
much  to  confifl  in  the  counterfeiting  a  Man's  Hand  and   Seal,  which  may  ^  ^  q^  '^^' 
often  be  done  innocently,  but  in  the  endeavouring  to  give  an   Appearance 
of  Truth  to  a  mere  Deceit  and  Falfity,  and  either   to  impofe  that  upon 
the  World  as  the  folemn  Adl  of  another,  which  he  is  no  way   privy  to, 
or  at  leafl  to  make  a  Man's  own  A61:  appear  to  have  been  done  at  a  Time 
when  it  was  not  done,  and  by  Force  of  fuch  a  Falfity  to  give  it  an  Opera- 
tion, which  in  Truth  and  Jultice  it  ought  not  to  have,  as  appears  by  the 
foregoing  Cafes  in  this  Secflion,  to  moft  of  which  Sir  Edward  Coke  him- 
felf  feems  to  agree. 

Seul.  3.     But  it  feemeth  to  be  clear.  That  he  who  writes  a  Deed  inP"lt-46- 
another's  Name,  and  feals    it   in    his  Prefence,  and   by  his  Command,  is^'    •   •  4-  • 
not  guilty  of  Forgery,  becaufe  the  Law  looks  on  this   as  the  other's  own  Moore  .6 19. 
Sealing.  ^1^1]^. 

Se5l.  4.  Alfo  It  hath  been  adjudged.  That  he  fhall  not  be  punifhed  for 
Forgery  who  rafeth  out  the  Word  Libris  out  of  a  Bond  made  to  him- 
felf,  and  putteth  in  Mar cis,  becaufe  here  is  no  appearance  of  a  fraudulent 
Defign  to  cheat  another,  and  the  Alteration  is  prejudicial  to  none  but  to 
him  v.'-ho  makes  it,  whofe  Security  for  his  Money  is  wholly  avoided  by  it ; 
yet  it  is  faid.  That  it  would  be  Forgery,  if  by  the  Circumflances  of  the 
Cafe  it  fhould  any  way  appear  to  have  been  done  with  an  Eye  of  gaining 
an  Advantage  to  the  Party  himlelf,  or  of  prejudicing  a  third  Perfon  :  Alfo 
it  is  holden,  That  fuch  an  Alteration,  even  without  thefe  Circumftances 
is  a  Mifdemeanor,  though  it  be  no  Forgery. 

Se5l.  5.  It  hath  been  refolved.  That  a  Man  fhall  not  he  adjudged  guilty 
of  Forgery  for  writing  a  Will  for  another  without  any  Diredlions  from 
him,  who  becomes  Non  Compos  before  it  is  brought  to  him  ;  for  it  is  not  Moore  ;6o. 
the  bare  writing  an  Inftrument  in  another's  Name  without  his  Privity,  but 
the  giving  it  a  falfe  Appearance  of  having  been  executed  by  him,  which 
makes  a  Man  guilty  of  Forgery. 

Se5i.  6.     It  is  faid.  That  regularly  a  Man  cannot  commit  an  Adl  ofMoore76o. 
Forgery  by  a  bare  Nonfeafance,  as  by  omitting  a  Legacy  out  of  a  Will,  ^°y'°'- 
which  he  is  diredled  to  draw  for  another ;  yet  it  hath  been  holden  by 
fome,  even  in  this  very  Cafe,  That  if  the  Omiflion  of  a  Bequeft  to  one 
caufe  a  material  Alteration  in  the  Limitation  of  a  Bequeft  to  another,  as 
where  the  Omiflion  of  a  Devife  of  an  Eftate  for  Life  to  one  Man  caufeth  a 

Devife 
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Devife  of  the  fame  Lands  to  another  to  pafs  a  prefent  Eflate,  which  other- 
wife  would  have  pafTed  a  Remainder  only,  he  who  makes  fuch  an  Omiffion 
is  guilty  of  Forgery. 

ScEl.  7.  It  feemeth  to  be  no  way  material,  whether  a  forged  Inflrumcnt 
be  made  in  fuch  a  Manner,  That  if  it  were  in  Truth  fuch  as  it  is  counter- 
I  Sid.  142.  feited  for,  it  would  be  of  Validity,  or  not;  and  upon  this  Ground  it  hath 
been  adjudged,  That  the  Forgery  of  a  Proteftion  in  the  Name  of  A.  B.  as 
being  a  Mem.ber  of  Parliam.ent,  who  in  Truth  at  the  Time  was  not  a 
Member,  is  as  much  a  Crime  as  if  he  were. 

And  now  I  am  to  fliew  in  the  fccond  Place,  That  a  Man  may  be  guilty 
of  Forgery  at  Common  Law,  in  refped:  of  any  of  the  above  mentioned 
Writings,  and  of  no  other. 
jRol.Ab  6;.  Se'l.  8,  And  firft  it  is  clear,  That  one  may  be  guilty  thereof  by  the 
PI.  I,  2- 76  Common  Law,  by  counterfeiting  a  Matter  of  Record;  for  fince  the  Law 
Yelv.  146.  gives  the  higheft  Credit  to  all  Records,  it  cannot  but  be  of  the  utmoft  ill 
Cro.  El.  178.  Confeaucnce  to  the  Pubhck,  to  have  them  either  forged  or  fdfnled. 


Mod.  65 


Se^.  9.  Secondly,  Alfo  there  feemeth  to  be  no  Doubt,  but  that  one 
may  be  guilty  of  this  Crime  by  the  Common  Law,  by  forging  any  other 
•  t  Rol  Ab  authentick  Matter  of  a  publick  Nature,  as  a  '  Privy  Seal,  or  a  ''  Licence 
63.  PI  33.  fj-oj-n  the  Barons  of  the  Exxhequer  to  compound  a  Debt,  or  a  '  Certificate 
^'l^Vs!''  of  Holy  Orders,  or  a  '^  Protedion  from  a  Parliament  Man. 
b  I  Rol.  Ab.  Se^.  I  o.  Thirdly,  It  is  alfo  unqueftionable.  That  a  Man  may  be  in  like 
6;.  PI.  5.  Manner  guilty  of  Forgery  at  Common  Law,  by  forging  a  '  D.ed,  and 
'fuvTi's.  fui'ely  there  cannot  be  any  Reafon  to  doubr,  but  that  one  may  be  equally 
iiSid.  142.  guilty  by  forging  a  *  Will,  which  cannot  be  thought  to  be  of  lefs  Con- 
ll^pf,^^'    Sequence   than  a  Deed,  but  I  do  not  find  this  Point  anywhere  diredlly 

Raymond  81.  holden. 

Owen  47.  5'^^^   J  J  ^     As   to   Other   Writings   of  an   inferior  Nature,   it  feems  to 

3  Le'l)n^''i%.  h^ve  been  generally  laid  down  as  a  «  Rule,  That  the  counterfeiting  of 
f  Moore  760  them  is  not  properly  Forgery ;  ^  and  fome  have  gone  fo  far  as  to  hold, 
Noy  loi.  yj^^j  ^Yie  Forging  another's  Hand,  and  thereby  receiving  Rent  due  to 
«  TroL  Re',  him  from  his  Tenants,  is  not  punifliable  at  all ,  and  therefore  it  cannot 
431-  but  be  more  fafe  to  proceed  againft  Offences  of  this  Nature,  as  Cheats 

iSid.i6,  ij5,^j^^^  as  Forgeries;  but  furely  it  cannot  be  proved  by  any  good  Autho- 
tRol.Ab.      rity,    That   fuch   bafe  Crimes    are    v/holly  difregarde'd  by  the    Common 
66.  PI.  8,  9.  Law,    as  not  deferving  a  publick   Profecution ;    for   the   Opinion  in  the 
Winch  40,      g^^j^g  ^^Q^,g  ^ij£^^  xhat  they  are  punifluable  by  no  Law,  feems  by  no 
3  Leon.  231.  Means  to  be  maintainable,  fince  many  of  them  are  mofi;  certainly  punifh- 
iLeon  lo..   ^^j^  ^^  p^j.^^^  ^f  ^3  JJ.  8.  I.  which  is  fet  forth  at  large  in  the  following 
Cro.  E.  29  .  ^^j^^pj.^^..  neither  can  it  be  a  convincing  Argument,   That  they  are  not 
jBulf.  265.    punifhable  at  Common  Law,  '  becaufe  they  are  of  a  private  Nature ;  fince 
Yelv'f  6^^' Deeds   concerning  private  Matters  are  alfo  of  a  private  Nature,  as  much 
gBuif'te'j.    as  other  Writings  concerning   fuch  Matters;  yet  no  one  will  fay.    That 
» Yelv.  146.    fj^g  Making  a  falfe  Deed  concerning  a  private  Matter  is  not  punifhable  at 
Common  Law ;  but  perhaps  it  may  be  reafonable  to  make  this  Dillindlion 
between  the  counterfeiting  of  fuch  Writings,  the  Forgery  whereof  hath 
been  already   fhewn  to  be  properly  punifliable  as  Forgery,  and  the  coun- 
terfeiting of  other  Writings  of  an  inferior  Nature,  that  the  former  is  in 
it  felf  criminal,  whether  any  third  Perfon  be  adually  injured  thereby,  or 
not,  but  that  the  latter  is  no  Crime,  unlefs  fome  one  receive  a  Prejudice 
from  it. 
2Stra.9oi.        SeSl.   12.     Thus  far  of  Forgery  by  the  Common  Law,  and  now  I  am 
Barnard.  K.B.fQ  confider  Forgery  by  the  Stamte,  which   depends  upon   5  EI.  14.  by 
F^  2  ib         which  it  is  enafted,  7bat  if  any  Tei-fon  or  Perfons  upon  his  or  their  own  Head 

and 
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and  Imagination,  or  hyfalfe  Confpiracy  cifid  Fraud  wii.b  others,  /7mII  wittingly, 
Jubtilly,  and faljly  forge  or  make,  or  fiikilly  caiifr,  or  ivitting!y  affhit  to  be  forged 
or  made,  any  fa/Je  Deed,  Charter,  or  JVritifig  fealed,  Court  Roil,  or  the  IVill  of 
any  Perfon  or  Perfom  in  Writing,  to  the  Intent  that  the  State  or  Freehold  or 
Inheritance  of  any  Perfon  or  Perfons,  of,  in,  or  to  any  Lands,  T^enements,  or 
Hereditaments,  Freehold  or  Copyhold,  or  the  Right,  I'itle,  or  Interef,  of  any 
Perfon  or  Perfons,  of,  in,  or  to  the  fame,  or  any  of  them,  Jl:all,  or  may  be  mo-  See  Pult.  ^s', 
lefled,  troubled,  defeated,  recovered,  or  charged;  or  fiall pronounce, publif 3,  or  ^'^■ 
jhewforth  in  Evidence,  any  fuchfalfe  and  forged  Deed,  Charter,  Writing,  Court - 
Roll,  or  Will,  as  true,  knowing  the  fame  to  befalfe  and  forged,  as  is  aforefaid, 
to  the  Intent  above  remembered,  (except  being  an  Attorney,  Lawyer,  or  Connfel- 
lor,  be  f mil  for  his  Client,  plead,  few  forth,  or  give  in  Evidence  fuchfalfe  and 
forged  Deed,  &c,  to  the  forging  whereof  he  was  not  Party  nor  PriKjy)  and  "'  '^" 
Jhall  be  thereof  conviSled  either  upon  ASlion  or  A^iions  of  Forgery  -of  falfe 
Deeds,  to  be  founded  upon  the  Jaid  Statute,  at  the  Suit  of  the  Party  grieved,  or 
othe?-wife,  according  to  the  Order  and  due  Courfe  oj  the  Laws  of  this  Realm, 
&c.  OmU  pay  unto  the  Party  grieved  his  double  Cofls  and  Damages  to  be  found 
or  ajfefj'ed  in  that  Court  where  fuch  Conviolion  fall  be,  and  afo  fall  be  ft  up- 
m  the  Pillory  in  fome  open  Market -T'own,  or  other  open  Place,  and  there  have 
both  his  Ears  cut  off,  and  alfo  his  Nojirilsfit  and  cut,  and  feared  with  a  hot 
Iron,  &c.  and  Jhall  forfeit  to  the  King  the  whole  If'ues  and  Profits  of  his  Lands 
and  T^etiements,  andfiiff'er  perpetual  Imprifonment,  &c. 

SeSl.  13.  And  it  is  £irther  enacted"  by  the  fiiid  Statute,  Par.  3.  'That  if 
any  Perfon  or  Perfons,  upon  his  or  their  own  Head  or  Imagination,  or  by  falfe 
Confpiration  or  Fraud  had  ivith  any  -other,  fall  wlttmgly,  fubtilly  and  falfiy 
forge  or  make,  or  witti7igly,  fubtilly  and  faljly  caufe  or  affent  to  be  made  and 
forged,  anyfafe  Charter,  Deed  or  Writing,  to  the  Intent  that  any  Perfon  or  Per- 
fons fall  or  fnay  have  or  claim  any  Eftate  or  Intereftfr  I'erm  of  Tears,  of,  /;?, 
or  to  any  Manors,  Lands,  'Fenements,  or  Hereditaments,  not  beiiig  Copyhold,  or 
any  Aniiuity  in  Fee-fimple,  Fee-tail,  or  for  Ferm  of  Life,  Lives  or  Tears;  or 
frail,  as  is  aforefaid,  forge,  make,  or  caufe,  or  affent  to  be  made  or  forged,  any 
Obligation,  or  Bill  obligatory,  or  any  Acquittance,  Releafe,  or  other  Difcharge 
of  any  Debt,  Accompt,  AStion,  Suit,  Deinand,  or  other  Fhing  per fonal ;  or  fhall 
f renounce,  publifh,  or  give  in  Evidence,  (except  as  before  excepted)  any  fuch 
falfe  or  forged  Charter,  Deed,  Writing,  Obligation,  Bill  obligatory.  Acquittance, 
■Releafe^  or  Difcharge^  as  true,  k?70wing  the  fame  to  falfe  and  forged,  and  fall 
be  thereof  conviBed  by  any  of  the  Ways  and  Means  aforefaid,  he  fall  pay  unfo 
the  Party  grieved  his  double  Cofls  and  Damages,  to  be  found  and  affefjed  in  fich  Lutw.  190= 
Court,  where  thefaid  ConviSlion  fmll  be  had,  and  fall  be  alfo  ft  upon  the  Pil- 
lory in  fome  open  Market-Fown,  or  other  open  Place,  and  there  have  072e  of  his 
Ears  cut  off,  and  alf  fall  fuffer  Imprifon?nent  for  one  Tenr,  Sec. 

Se£i.  14.  And  it  is  farther  enadted  by  the  fame  Statute,  Par.  7  Gf  8. 
Fhat  if  any  Perfon  or  Perfo7ts  being  conviBed  or  condemned  oj  any  of  the  Of- 
fences aforefaid  by  any  the  Ways  or  Means  above  limited,  jhall  after  any  fuch 
his  or  their  ConviSlion  or  Condejnnation,  eftfoons  co?nmit  cr  perpetrate  any  of 
the  faid  Offences  in  Form  aforefaid,  that  then  every  fuch  fecond  Offence  fall 
be  adjudged  Felony  without  Benefit  of  Clergy,  fiving  to  all  Perfons  other 
than  the  faid  Offenders,  and  fuch  as  Claim  to  their  Ufes,  all  fuch  Rights,  Sec. 
which  they  fall  have  to  any  the  Hereditaments  of  ayiy  fuch  Perfon,  fo  as  is 
aforefaid  conviHed  or  attainted,  at  any  Fime  before,  &c.  faving  alfo  the 
Dower  of  fuch  Offender's  Wife,  and  the  Right  of  his  Heir. 

SeEi.  15.  And  it  is  farther  enafted  by  the  faid  Statute,  Par.  10.  Fhat 
all  Jifiices  oj  Oyer  and  Terminer,  and  Jujiices  of  Affze,  fall  have  Power 
to  inquire  of,  hear  and  determine  the  Off^ences  aforefaid, 

B  b  b  SeSl.  16. 
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ScB.  1 6.  But  it  is  provided,  Par.  9,  12  Gf  16.  'that  this  A51  or  any 
'T!hing  therein  contained,  JImH  not  extend  to  any  ordina?-)',  or  his  Commiffary\ 
&c.  for  putting  their  Seal  of  Office  to  any  IVill  to  be  exhibited  unto  them,  not 
knoifing  the  fame  to  befaJfe  or  forged,  or  for  Writing  of  the  /aid  Will,  or 
Probate  of  the  fame,  nor  to  any  Prodlor,  &c.  of  any  Ecckfiaftical  Court, 
for  the  Writi7ig,  Jetting  forth,  or  Pleading  of  any  Proxy  made  according  to 
the  Ecclefiajlical  Lais',  &c.  for  the  Appearance  of  any  Per/on  being  cited  to 
appear  in  fuch  Court ;  -nor  to  any  Archdeacon,  or  Official,  for  putting  their 
authentick  Seal  to  the  faid  Proxy  or  Proxies,  nor  to  any  Ecckfajiical  Judge 
for  admitting  the  fame  ;  nor  to  any  Perfon  who  fhall  plead  or  Jhew  forth  any 
Deed  or  Writing  exemplified  under  the  Great  Seal  o/' England,  or  under  the 
Seal  of  any  other  authe?itick  Court  of  this  Realm;  nor  to  any  Perfon  who  /l:all 
caife  any  Seal  of  any  Court  to  be  Jet  to  any  fuch  Deed,  Charter,  or  Writing 
enrolled,  not  knowing  the  fame  to  befalfe  or  forged.  . 
iH.  H.P.  C.  In  the  Conftrudlion  of  this  Statute  the  following  Points  have  been 
€8zto687.    holden, 

SeB.  ly.     I.  That  a  falfe  Cuftomary  of  a  Copyhold  Manor,  made  in 
Parchment  under  the  Seals  of  feveral  Tenants  of  the  Manor,  and  contain- 
Dy.  j22.PI.   ^"o   "^  it  divers  falfe  Cuftoms,    apparently  tending  to  the  Diflierifon  of  the 
26.  Lord,  and  f  ilily  pretending  by  its  Title  to  be  fet  forth  by  the  Confent  of  all 

3  Leon.  108,  j.]^g  Tenants,  and  Allowance  of  the  Lord,  is  within  the  firft  Branch  of  For- 
gery mentioned  in  the  Statute,  as  being  a  fealed  Writing  made  to  the  Intent 
to  moleft  the  Inheritance  of  the  Lord. 

SeB.  1 8.     II.  That  the  Forgery  of  a  Leafe  for  Years,  or  of  a  Grant  of 
3  Inft.  170.    a  Rent-Charge  for  Years,  in  the  Name  of  one  who  is  feifed  of  a  Freehold 
Noy  42.        or  Inheritance,  is  alfo  within  the  faid  firfl  Branch  of  the  Statute,  becaufe  the 
faid  Branch  is  penned  in  general  Words  extending  to  any  Moleflation  what- 
foever  of  fuch  Eftate,  without  mentioning  any  Eftate  or  Intereft,  in    the 
Claim  whereof  fuch  Moleftation  fliall  confift  ;  and  from  this  Ground  it  fol- 
lows. That  thofe  Words  in  the  fecond  Branch  of  Forgery  mentioned  in  the 
3  Inft.  170.    Statute,  to  the  Intent  that   any  Perfon  Jhall  claim  any  Eftate  or  Intereft  for 
Noy  42.        Term  of  Tears,  &c.  are  meant  only  of  fuch  Forgeries  which  relate  to  fuch 
an  Eftate  or  Intereft  in  eJJ'e  before. 

SeB.  19.     III.  That  the  Forgery  of  a  Will  in  writing  of  one  poflefTed 

of  fuch  an  Eftate,  mentioning  a  Bequeft  thereof,  is  within  the  faid  fecond 

Dy.  302.  PI.  Branch  of  the  Statute,  as  being  a  falfe  Writing,   made  to  the  Intent  that 

45-  fome  Perfon  may  claim  an  Eftate  for  Years  ;  notwithftanding  the  faid  Branch 

makes  no  exprefs  Mention  of  a  Will,   as  the  firft  doth. 
3  Leon.  170.       SeB.  20.     IV.  That  the  Forgery  of  a  Leafe  of  Lands  in  Ireland  is  not 
within  either  of  the  Branches  of  the  Statute. 

SeB.  21.     V.  That  the  Forgery  of  a  Deed  containing  a  Gift   of  mere 
perfonal  Chattels,  is  alfo  no  way  within  the  Statute,  the  Words  whereof  to 
3  Leon.  170.   this  Purpofe  are.  If  a?iy  Perfon  fioall forge  any  Obligation  or  Bill  obligatory^ 
or  any  Acquittance,  Releafe,  or  ether  Difcharge  of  any  Debt,  Account,  Ac- 
tion, Suit,  Demand,  or  other  Thing  perfonal. 

SeB.  22.  VI.  That  the  Forgery  of  a  Statute-Merchant,  or  of  a  Recog- 
See  Ch.  42,  &  nizance  in  the  Nature  of  a  Statute-Staple,  by  acknowledging  them  in  the 
^^-  Name  of  another  are  within  the  Statute,  as  being  Obligations,  becaufe  they 

i5H.7.i5.a.muft  have  the  Seal  of  the  Party,  by  the  exprefs  Words  of  the  Statutes, 
2R0I.  A.466.  which  appoint  in  what  Manner  fuch  Statute  or  Recognizance  fhall  be  taken. 
Con.'xin&^^^^  that  the  Forgery  of  the  Statute-Staple  is  no  way  within  the  Statute,  be- 
171.  caufe  it  needeth  not  the  Seal  of  the  Party,  but  only  the  Seal  of  the  Staple 

provided  for  it. 

SeB.  22, 
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SeSt.  23.     VII.  That  he  who  is  truly  informed  by  another,  that  a  Deed 
is  forged,  is  in  danger  of  tlie  Statute  if  he  afterwards  publith  the  fame  to  3  inft.  i;i, 
be  true;  notwithftanding  tlie  Words  of  the  Statute    be,  If  any  one JJiall 
piiblijh,  Sec.  fuch  falfe  and  forged  Deed,  &c.  knoicing  the  fame  to  be  falfe 
or  forged. 

SeB.  24.     VIII.  That  tiie  double  Damages  to  be  awarded  to  the  Party  3  inft.  172. 
grieved  by  a  forged  Releafe  of  an  Obligation,  &c.  ihwW  be  governed  by  the 
Penalty,  and  not  by  the  true  Debt  appearing  in  the  Condition. 

SeSi.  25.  IX.  That  one  who  hath  been  convi<3:ed  of  publilhing  a  forged 
Deed,  may  become  guilty  of  Felony  by  forging  another  Deed  afterwards, 
as  well  as  by  publifhing  any  fuch  Deed,  notwithftanding  the  fecond  Offence 
be  not  of  the  very  fame  Nature  with  tlie  lirfl ;  for  the  Words  of  the  Sta- 
tute are,  If  any  Perfon  being  convi5led  or  condemned  of  any  of  the  Offences  $  Inft.  172. 
of  ore/aid,  &c.  Jhall,  after  any  fuch  ConviSlion  or  Condemnation,  eftfoom  com- 
mit any  of  the  faid  Offences. 

Se6l.  26.     X.  That  notwithftanding  it  be  neceflary  in  every  Profecution 
upon  the  Statute  flridly  to  purfue  the  very  Words  of  it,   (for  which  Caufe  l^""^'  ^^^' 
it  hath  been  refolved.  That  an  Indidment,  letting  forth  the  Forgery  of  a  3  inft.  169. 
Writing  indented,  without  adding,  that  it  was  fealed,   is   infufficient;)  yet  ^^^''^«'^- 84.9- 
there  is  no  Neceflity  that  the  Tranflation  of  fuch  Words  be  made  in  proper  \  Levin' 2^1. 
clafTical  Latin,  fo  that  it  be   intelligible ;  and  upon  this  Ground   it  hath  Other  Cafes  of 
been  adjudged,   That  an  Indidment,  fetting  forth  that  the  Defendant  yz/^^r^'^'jl'^'"'^^ 
Caput  fiiiim  proprium  did  forge,  Gff.  meaning  thereby  to  exprefs  that  he  did  24;, 501, "53'z. 
it  of  his  own  Head,  is  fufficient.  Far.  1 50. 

SeB.  27.     XI.  That  upon  an  Indidlment  of  Trefpafs,  Forgery  and  Pub- sJfk" '342;'** 
lication  of  a  Deed,  a  Verdidl  finding  the  Defendant  guilty  ds  Tranfgreffone  ■^j^^.  Pi.  I's. 
G?  Forgeria  prcediclis  prout  fuperius  in  IndiSlamento  fuppo?iitur,  is  fufficient,  ^  ^*'""-  ' ' '» 
becaufe  thefe  Words  de  Tranjgreffone  prccdicl'  include  the  whole  :  Alfo  per-  ^Keb,  jjj. 
haps  fuch  a  verdict  may  be  fufhcient  for   another  Reafon,  becaufe  the  Of- 
fence is  equally  within   the  Statute,  and   the  Punifhment  the  very  fame, 
whether  the  Party  be  guilty  both  of  the  Forgery  and  Publication,  or  of  on« 
of  them  only. 

\r^  Seethe  Additions  [94]  [95j7^r  the  late  A5fs  agaijifl  Forgery,  &  fupra  Ch.  58, 


CHAP.     LXXL 

Of  Cheats, 
F  Cheats  punifhable  by  publick  Profecution,  there  are  two  Kinds : 


o 


1.  By  the  Common  Law. 

2.  By  Statute. 

» 2  Rol.  R6. 
Se5l.  I.  And  firfl  it  feemeth.  That  thofe  which  are  punifhable  at'°7- 
Common  Law,  may  in  general  be  defcribed  to  be  deceitful  Pradlices,  in498  *"  *^''* 
defrauding  or  endeavouring  to  defraud  another  of  his  known  Right  by  2RoI-Ab.78, 
Means  of  fome  artful  Device;  contrary  to  the  plain  Rules  of  common f^^elj^g  r^ 
Honefly  ;  as  by  '  Playing  with  falfe  Dice;  or  by '' caufing  an  illiterate  Par.  Vafe'^L' 
Ferfon  to  execute  a  Deed  to  his  Prejudice,  by  reading  it  ov.r  to  him  in  ^°'^-'^^- 

Words ».  Sid.  3.  z.- 
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■»  I  Sid.  431.  vV'oiJs  different  from  thofe  in  which  it  was  written;  or  by  '  perfwading  a 
c  Noy  9°9  '  Woman  to  execute  Writings  to  another,  as  her  Truftee  upon  an  intended 
Moor  630.  Marriage,  which  in  Truth  contained  no  fuch  Thing,  but  only  a  Warrant 
^^°  J '■  53'- of  Attorney  to  confefs  a  Judgment,  &c.  or  by  ^' fuppreffing  a  Will,  or  by 
2  Jon.  64.  "  levying  a  Fine  in  another's  Name,  or''  fuing  out  an  Execution  upon  a 
■*  Noy  99.  Judgment  for  him,  or  acknowledging  an  Adtion  in  his  Name  without  his 
Books  'above  Privity,  and  againft  his  Will ;  in  which  Cafes,  by  fome  good  '  Opinions, 
cited,  but      the  Record  may  be  vacated. 

2R0I.  A.863.  ^^^^  2.  it  ^  feemeth  to  be  the  better  Opinion,  That  the  deceitful  re- 
iz-,arecon  ceivlng  of  Money  from  one  Man  to  another's  Ufe,  upon  a  falfe  Pretence  of 
f^ary.  having  a  Meflage   and  Order  to  that  Purpofe,  is  not  punifhable  by  a  cri- 

Salk^"*^  '°^'minal  Profecution,  becaufe  it  is  accompanied  with  no  manner  of  artful  Con- 
5  Mod.  18.     trivance,  but  wholly  depends  on  a  bare  naked  Lie  j  and  it  is  faid  to  be  need- 
lefs  to  provide  fevere  Laws  for  fuch  Mifchiefs,  againft  which  common  Pru- 
dence and  Caution  may  be  a  fufficient  Security. 
See  the  Au-         ^^^_  ^_     Some  of  the  above  mentioned  Offences  are  punifhable,  not  only  ■ 
in°Sea"i'!"^    with  Fine  and   Imprifonment,  but  alfo  with  farther  infamous  Punlfliment, 
(as  cheating  with  falfe  Dice,  efpecially  if  the  Offender  be  a  common  Game- 
fter)  others  are  punifhable  with  Fine  and  Imprifonment  only,  by  the  Dif- 
cretion  of  the  Judges,  which  is  regulated  by  the  Circumfiances  of  each 
particular  Cafe  ;  and  fome  of  them  are  made  Felonies  by  21  Jac.  i.  26.  as 
appeareth  from  Chapter  45. 
iH.  H.P.  C.      Se£i.  4.     Offences  of  this  Kind  by  Statute  depend  upon  33  ^.  8.  i,  by 
iseff.Caf.  27  which  it  is  enafted.  That  if  any  Perfon  or  Ferfms pall  faljly  and  deceJtfid- 
2  Stra.  866. '  ly  obtain  or  get  into  bis  or  their  Hands  or  PoJJ'eJion,  any  Money,  Goods,   Cha- 
Barnard   K.  ^^/j^  Jewels,  Or  other  Things  of  any  other  Perfon  or  Perfons,  by  Colour  and 
2  Seff.^Can  '  Means  of  any  privy  falfe  Token,  or  coiinterjeit  Letter  made  in  another  Man's 
201.  Name,  to  afpecial  Friend  or  Acqiiaititance,  for  the  obtaining  of  Money,  &c. 

2  Stra.  iizy.  j-^gj^^  j^^^jj  p^yjl,j^  and  Jljall  be  thereof  conviSled,  by  Witnefs  taken  before  the 
Lord  Chancellor,  or  before  the  Jufices  of  Afjize,  or  before  the  fufiices  of 
Peace  of  any  County,  City,  'Borough,  Town,  or  Franchife  in  their  general 
Se^ions,  or  by  A^lion  in  any  of  the  King's  Courts  of  Record,  every  fuch  Of- 
fender Jhall  fitffer  Juch  Pu7iifmient  by  Imprifonmetit,  fetting  upon  the  Pillory, 
or  otherwife  by  any  corporal  Pain,  except  Pains  of  Death,  as  Jljall  be  ap- 
tointed  by  thofe  before  ^ivhom  he  jJ^all  be  fo  conviEl. 

Se£f.  5.     And   it  is  farther  enaded  by  the  faid  Statute,  That  as  well  the 
"Jufices  of  Afize  for  theTime  beijig,  as  alfo  two  Jufices  of  Peace  in  the  fame 
■   County,  whereof  the  one  to  be  of  the  Quorum,  may  call  and  cojivene  by  Pro- 
cefs,  or  otherwife,  to  the  faid  Afizes,  or  general  Seffions,   any  Perfon  being 
fufpeSled  of  any  of  the  Offences  aforefaid,  and  to  commit  or  bail  him  till  the 
next  Afizes  or  general  Sefions,  Sec. 
3lnft.  123.        SeB.6.     ^'ix  Edward  Coke  i?,  of  Opinion,  That  the  Offender  cannot  be 
fined  in  a  Profecution  upon  this  Statute,  becaufe  it  is  exprefly  ordained. 
That  fome  corporal  Punifhment  fhall  be  infhded,  and  no  other.' is  men- 
Cro.  Ca.  564.tioned  ;  however,  there  is  a  Precedent  in  Croke'%  Reports,  by  which  it  ap- 
pears, That  one  convided  on  fuch  a  Profecution  hath  been  adjudged  not 
only  to  fland  on  the  Pillory,  but  alfo  to  pay  a  Fine  of  five  hundred  Pounds, 
and  to  be  bound  with  good  Sureties  to  his  good  Behaviour,     [96]. 
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CHAP.      LXXII. 

Of   Confpi?'acy. 

FOR  the  better  Underftanding  of  the  Nature   of  Confpiracy,  I  fhall 
confider  the  following  Particulars : 

1 .  Who  may  be  fiid  to  be  guilty  of  it. 

2.  In  what  Manner  fuch  Offenders  are  to  puniflied. 

Se£l.  1.  As  to  the  firft  Point,  there  can  be  no  better  Rule  than  the  Sta-  ^inn,  jgj. 
tute  of  3 3,  or  rather  21  Ed.  i.  the  Intent  whereof  was  to  make  a  final  De- 
finition of  Confpirators,  to  which  Purpofe  it  declareth,  That  Confpirators 
be  they  that  do  confcder  or  hind  themjdves  by  Oath,  Covejiant  or  other  Alli- 
ance, that  every  of  them  Jl:aU  aid  and  bear  the  other  faljly  and  malicioujiy 
to  indict,  or  caufe  to  indiSf,  or  faljly  to  jnove  and  maintain  Pleas,  and  aifi 
fiich  as  caufe  Children  within  Age  to  appeal  Men  of  Felony,  whereby  they  are 
imprifoned  and  fore  grieved ;  aiid  fuch  as  retain  Men  in  the  Country  with 
Liveries  or  Fees  for  to  maintain  their  malicious  Enterprizes ;  and  this  ex- 
tendeth  as  well  to  the  Takers  as  to  the  Givers.  And  Stewards  and  Bailiffs 
of  great  Lords,  who  by  their  Seigniory,  Office,  or  Power,  undertake  to  bear  or 
maintain  parrels.  Pleas,  or  Debates  that  concern  other  Parties  than  fuch  as 
touch  the  Efate  of  their  Lords  or  themfelves. 

Sc5l.  2.     From   this  Definition  of  Confpirators  it  feems  clearly  to  fol- 2  Ld.  Raym, 
low,  That  not  only  thofe  who  adlually  caufe  an  innocent  Man  to  be  in- »' 69- 
didted,  and  aUb  to  be  tried  upon  the  Indldtment,  whereupon  he  is  law- 
fully acquitted,  are  properly   Confpirators,  but  that  thofe  alfo  are  guilty 
of  this   Offence,  who  barely   confpire  to  indid:  a  Man   filily  and  mah- 
cioufly,  whether  they  do  any  Ad:  in  Profecution  of  fuch  Confpiracy  or 
not  j  for  the  Words  of  the  Statute  feem  exprefly  to  include  all  fuch  Con- 
federacies under  the  Notion  of  Conlpiracy,  whether  there  be  any  Profecu- 
tion thereof  or  not ;  and  if  fuch  a  Confederacy  be  within  the  Letter  of 
the  Statute,  there  feems  to  be  no  Manner  of  Reafon  to  fay,  That  they  are 
not  alfo  within  the  Meaning  of  it,  fince   it  is  a  high  Contempt  of  the 
Law,  barely  to  engage   in  fuch  an  Affociation  to  abufe  it,  to  ferve  the 
Purpofes  of  Oppreflion  and  Injuftice ;  neither  can  it  be  a  fevcre  Conftruc- 
tion  which  will  bring  a  Crime  fo  evidently  contrary  to  the  firft  Princi- 
ples of  common    Honefty,    within   the  Meaning  of  a  Law,  the   Words 
whereof  do  plainly  feem   to   extend    to   it.     And  therefore  I  cannot  but 
queftion   the  Accuracy  of  that  Defcription  of  Confpiracy  which  is  given 
in  the  third  Injlitute,  whereby  the  lawful   Acquittal  of  the  Party  grieved 
is  required  to  make  the  Offenders  guilty  of  this  Crime.     It  is  true  indeed,  '  ^"'^  '"^^ 
That  a  bare  Confpiracy  to  indict  a  Man  will  not  maintain  a  Writ  ofJg.^^^™" 
Confpiracy  at  the  Suit  of  the  Party  grieved,  becaufe  it  doth  not  do  him  F-  N-  B. 
any  aftual  Damage  ;  alfo  it  muft  be  confeffed.  That  it  is  often  laid  down  [  'j^j^^^"  ^^^ 
as  a  general  Rule,  and   taken   for   granted,  That  no  fuch  Confpiracy  is  a  2 n."* 2!^  ' 
good   Foundation  for  fuch  a  Writ,    unlefs  the  Plaintiff  be  lawfully  ac-  ^'?-^  '•  z- 
quitted  ;  and  it  is  certain,  That  there  is  no  formed  Writ  of  Confpiracy  in  ^^^^^B^j^^" 
the  Regiftcr  for  a  malicious  Indiftment  or  Appeal  j  but  what  fuppofes  fuch  175.  a. 
C  c  c  India-  ?'°-  ^'°™- 
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Appeni6R.     Indi(£tmcnt  or  Appeal  to  have   been  adlually  brought,  and  the  Party  to 
Iio°pf2.     l^^ve  been  legally  difcharged  ;  from  whence  it  follows.  That  no  one  can 
lit.  PI.  5.      have  the  Benefit  of  any  fuch  Writ  in  the  Regifter,  who  upon  a  fdfe  Ac- 
"4- f'^3-     cufation,  is  put  to  the  Trouble  and  Vexation  of  being  apprehended,  ex- 
?<eg°\.\3  4.'''  amined,  or  committed,  &c.  without  being  ever  indidled  or  appealed.  How- 
i  Jon.  93, 94.  ever  it  is  certain.  That  an  Acquittal  by  Verdidl  is  not  always  neceflary  to 
maintain  fuch  a  Writ,  for  it  appears  by  the  Regifter  it  felf.  That  where 
one  brought  fuch  a  Writ  in  the  ufual  Form,  having  it  in  the  Words  qimif- 
me  acquietatnsfidjjct,  &c.  again  ft  one  who  had  been  nonfuited  in  a  ma- 
licious   Appeal   of  Felony   brought   againft    him,    his   Writ    was   abated, 
becaufe  fuch  a  Nonfuit  would  not  make  good  the  Words  quoufque  acquie- 
Bro.  Coro.  6,  tatiis  juijfet^  and  yet  he  afterwards  brought  a  new  Writ,  wherein  he  ufed 
°''^,  the    Words   quietus   recejjif,     inftead  oi  acquietatus  fuifef,  and  recovered. 

Regiii.  i34.b.  And  why  may  not  a  new  Writ  as  well  be  formed  in  any  other  Cafe,  which 
See  s.  p.  c.    is  as  much  within  the  Mifchicf  of  the  Statute  as  this  ?  Or  what  Colour  can 
Vide  ^inft     ^^^^^  be  to  fiy.  That  the  malicious  putting  of  a  Man  to  the  unreafonable 
407, 562.       Charge,  Scandal,    and  Trouble,  of  a  criminal   Profecution,    which    is   fo 
palpably  groundlefs,  as  not  to  have  Probability  enough  to  induce  a  Grand 
Jury  to  find  an  Indiftment,  fl;iould  not  be  as  good  a  Foundation  of  Com- 
plaint, and  a  Grievance  as  much  within  the  Meaning  of  the  Statute,  as 
the   putting   one   to    the    Charge   and   Vexation   of  a  groundlefs  Adlion, 
•  Regi'ft.  134.  either  in  a  Temporal  or  Spiritual  Court,  for  which  it  appears  by  the     Re- 
^•N.B.ii6.B.  g-^gj.^  That  a  Writ  of  Confpiracy  doth  lie  without  making  ufe  either  of 
z'lnft.^s62.    the  Words  ccqidctatus  fuiffct,  or  quietus  rccejjitf  Neither  can  it  be  faid, 
I  Keb.  254.    That  the  Opinion  I  contend  for  is  wholly  unfupported  by  Authority,  as 
"9  Co.  56.  b.  appears  from  the  Poulterer' •&  Cafe  in  ''  Coke's,  ninth  Report.     However  fmce 
'ijon.93,94.   it  is  certain.  That  an  '  Adlion  on  the  Cafe  in  the  Nature  of  fuch  Writ  doth 
CroTl  ^V   ^^^  ^°^  ^  ^^^^^  ^"*^  malicious  Profecution,  for  any  Crime,  whether  capital,  or 
134.        '    not  capital,  tho'  it  doth  not  proceed  to  an  adlual  Indi(ftment,  or  Appeal, 
Palm.  315.     and  that  the  fame  Damages  may  be  recovered    in    fuch  Adlion,    as   in  a 
ro.  Ja.  130,  .^^.^  ^^  Confpiracy,  it  hath  been  thought  needlefs  to  inquire,  whether  fuch 
Latch  79.       Writ  may  be  maintained  for  fuch  a  Profecution,  or  not.     But  howfoever 


^ri"r'^'   ^^■'^   ^^^    "^^y   ftand    in    Relation   to    Writs   of  Confpiracy,  there  feem 
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236, 237.'  to  be  no  manner  of  Reafon  that  the  ftated  Form  of  fuch  Writs  fhould 
2  Bulft.  270.  any  way  reftrain  a  Proceeding  by  way  of  Indidtment  or  Information  a- 
'^'^■,  j^g ,  gainft  Perfons  which  are  apparently  within  both  the  Letter  and  Meaning 
I  R0I..4. 112.  of  the  Statute.  Alfo  it  feems  certain,  That  a  Man  may  not  only  be  con- 
Pi- "''Z'' 3- demned  to  the  Pillory,  but  alfo  to  be  branded  for  a  falfe  and  malicious 
213!  PI.  3.*  Accufuion,  but  fince  it  doth  not  appear  to  have  been  folemnly  refolved, 
Ray  135,180.  that  fuch  an  Offender  is  indidiable  upon  the  Statute,  it  feems  to  be  more 
Con.  I  Bulft.  £-^£g  ^^^  advifible  to  ground  an  IndicT:ment  of  this  Kind  upon  the  Com- 
Yeiv.  116.  mon  Law,  than  upon  the  Statute,  fince  there  can  be  no  Doubt,  but  that 
Hutt.  49.  all  Confederacies  whatfoever,  wrongfully  to  prejudice  a  third  Perfon,  are 
9  Co^sV^t^    highly   criminal   at  Common   Law,    as   where  divers  Perfons  confederate 

*  I  Levin.  62.  ''together  by  indiredl  Means  to  impoverifh  a  third  Perfon,  or  '  fa  lily  and 
'^^-  malicioufly  to  charge  a  Man  with  being  tlie  reputed  Father  of  "^  a  Baftard- 
I  Keb' '3%.   Child,  or  to  maintain  one  another  in  any  Matter,  whether  it  be  true  or  falfe. 

•  I  Levin.  62. 

I  Mod.  18^,  186.  I  Sid.  68.  I  Keb.  254.  '27  AIT.  44.  9  Co.  56.  b.  2  Rol.  Ab.  77.  PI.  2,  3.  See  Moore 
788.     Salk.  174.     I  Vent.  303,  304.     6Mod.  185. 

Se5i.  3.  Neither  doth  it  feem  to  be  any  Juftificatlon  of  a  Confede- 
racy to  carry  on  a  falfe  and  malicious  Profecution,  That  the  Indidtment 
or  Appeal,  which  was  preferred,  or  intended  to  be  preferred,  In  Purfuance 

of 
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of  it,  was  "  Infufficient,  or  that  the  Court  wherein  the  Profecution  was  car-  «Paim.  4;. 
tied  on,  or  defigned  to  he  carried  on,  had  no  Jurildiftion  of  the  Caufe,  or  3  Keb  141. 
that  the  Matter  of  the  Indidlment  did  import  no  Manner  of '' Scandal,  fo  f ^'^ ^7- 
that  the  Party  grieved  was  in  Truth  in  no  Danger  of  loling  either  his  Life,  .  10.  P).  z. 
Liberty,    or  Reputation  ;   for  notwithftanding  the   Injury  intended  to  the  '  '^°'  ^b. 
Party  againft  whom  fuch  a  Confederacy  is  formed,  may  perhaps  be  incon-gCo  ^^'-^ 
fiderable ;  yet  the  Aflbciation  to  pervert  the  Law   in   order  to  procure   it,  Veiv.  46, 1 1 7. 
feems  to  be  a  Crime  of  a  very  high  Nature,  and  juftly  to  deferve  the  Re- ^  „  ,^'-  ^^'^• 
fentment  of  the  Law.  271'!^'^°' 

Cro.  /a.  3^7. 
I  Rol.  Rep.  109.  ''Regiil  134.  F.N.B.  n6.F.  3Air.P]  13.  1 1  H.  7.  25.  b.  26.  a.  1R0l.Ab.n2. 
PI.  10.     zMod.  52,  306.     Con.  2  Keb.  881. 

SeB.  4.     Neither  ""  is  it  any  Plea  for  one  who  is  profecuted  for  fuch  an  °  9C0.  ss-  b. 
unlawful  Confederacy,  That  nothing  more  was  intended' by  him,  but  only  ^'^p^ 7- 
to  give  his  Teflimony  in  a  legal  Courfe  of  Juftice  againlt  the  Party  to  91.92.^^'^°' 
whofe  Prejudice  fuch  Confederacy  is  fuppofed  to  have  been  formed  {'  For  ^f"-  'E'-  7°' 
notwithflanding  it  may  be  faicf.  That  it  would  be  a  great  Difcouragerrtent  f  Lm^'*'' 
to  legal  Proceedings  to  make  Perfons  liable   to  a  criminal  Profecution,  for  i  Rol.  Ab. 
barely  intending  to  give  their  Evidence,  and  it  would  be  a  Pre-jud^ino- of  a  "3-  ^'-  5- 
Caufe  to  try  the  Truth  of  the  Teftimony  intended  to  be  given  in  it  before  ',',5',  p/t"/' 
the  Caufe  it  felf  is  determined ;  yet  the  Law  will  rather  venture  this  Mif-  w'inch  28, 
chief,  than  fuffer  fo  flagrant  a  Villany  to  go  unpunifhed.     However  if  there  \^'  . 
be  any  Probability,  That  the  principal  Caufe  will  ever  be  tried,  it  feems  Con.  l\o\°' 
proper  to  apply  to  the  Court  to  ftay  the  Trial  of  the  Confederacy  till  the  ^b.  no.pi.i. 
Merits  of  the  principal  Caufe  be  determined.  T'^HVaab' 

SeEl.  5.     Yet  it  ^  feems  to  be  certain.  That  no  one  is  liable  to  any  Pro-'^zzA/r  77.' 
fecution  whatfoever,  in  refpeft  of  any  Verdid:  given  by  him  in  a  criminal  ^^  '^^-  '  ^• 
Matter,  either  upon  a  Grand  or  Petit  Jury ;  for  fince  the  Safety  of  the  In-  fiSgm.'^uoi 
nocent,  and  Punifliment  of  the  Guilty,  doth  fo  much  depend  upon  the  '  3 ' " 
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fair  and  upright  Proceeding  of  Jurors,  it  is  of  the  utmofl  Confequence, 
that  they  fhould  be  as  little  as  pofTible  under  the  Influence  of  any  PalTion  12  Co.  23,24. 
■whatfoever.     And  therefore,  left  they  (hould  be  biafTed  with  the  Fear  of  be-  f^^S'^-  '34- 
ing  harralTed  by  a  vexatious  Suit,  for  adling  according  to  their  Confciences,  c  D  ^  "^'* 
(the  Danger  of  which  might  eafily  be  infmuated,  where  powerful  Men  27  H.  8.  2. 
are  warmly  engaged  in  a  Caufe  and  throughly  prepofTelfed  of  the  Juflice  ^' '^' *"'"  '72. 
of  the  Side  which  they  efpoufe)  the  Law  will  not  leave  any  Poifibiljty  Ld^'Raym. 
for  a  Profecution  of  this  Kind.     It  is   true  indeed,  the  Jurors   were  for-  4^9 
merly  fometimes  queftioned  in  the  Star-Chamber,  for  their  Partiality  iny  ^t^^'^^" 
finding  a  manifeft    Offender    not   guilty;    but   this   was   always   thought       ^  ' '^^" 
a  very  great  Grievance ;  and  furely  as  the  Law  is  now  fettled  by  Btijhel's 
Cafe,  there  is  no  Kind  of  Proceeding  againft  Jurors  in  refptdt  of  their  Ver- 
di(fls  in  criminal  Matters  allowed  of  at  this  Day.     As  to  the  Objecftion 
That  an  Attaint  lies  againft  a  Jury  for  a  falfe  Verdidl  in  a  civil  Caufe,  and'  f  M  b  jo- 
that  there  is  as  much  Reafon  to  allow  of  it  in  a  criminal  one;  it  may  be  <o6.     *    ^' 
anfwered.  That  in  an  Attaint,  a  Man's  Property  only  is  brought  into  Que- 
ftion  a  fecond  Time,  and  not  his  Liberty  or  Life ;  and  alfo  it  may  be  ge- 
nerally prefumed,  That  a  Jury  is  likely  to  be  equally  influenced  with  the 
Fear  of  an  Attaint  from  either  of  the  contending   Parties,  whereas  if  any 
fuch   Examinations  of  their  Proceedings  were  allowed  in  criminal  Caufes 
they  might  be  often  in  great  Danger  of  one  Side,  by  incurring-  the  Refent- 
ment  of  a  powerful  Profecutor,  and  provoking  him  to  call  their  Conducft 
into  Queftion  for  their  fuppoied  Partiality ;  but  they  could  have  little  to 
fear  from  an  injured  Criminal,  who  would  feldom  be  in  Circumftances  to 
make  his  Profecution  formidable. 

Secf.  6. 
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'■^S/  '*h  ^^^'  ^'     ■'^"^  ^^  ^^  ^^^^  ^^^  exempted  Jurors  from  the  Danger  of  in- 

13V  Ty)^^  curring  any  Punifliment  in  refpeft  of  their  Verdid:  in  criminal  Caufes,  it 
1 2  Ed.  4.  18.  hath  alfo  freed  the  Judges  of  all  Courts  of  Record  from  all  Profecutions 
^^^^^-^^"^'^'Wii.^xS.o&vtx,  except  in  the  Parliament,  for  any  Thing  done  by  them  openly 
in  fuch  Courts  as  Judges.     For  the  .Authority  of  a  Government  cannot  be 
maintained,  unlefs  the  greaft  Credit  be  given  to  thofe  who  are  fo  highly 
intrufted  with  the  Adminiftration  of  Publick  Juftice  j  and  it  would  be  im- 
poflible  for  them  to  keep  up  in  the  People  that  Veneration  of  their  Perfons, 
and  Submiffion  to  their  Judgments,  without  which  it  is  impoffible  to  exe- 
cute the  Laws  with  Vigour  and  Succefs,  if  they  lliould  be  continually  ex- 
pofed  to  the  Profecutions  of  thofe  whofe  Partiality  to  their   own  Caufes 
12  Co.  24.      would  induce  them  to  think  themfelves  injured.     Yet  if  a  Judge  will  fo 
fir    forget   the  Dignity  and  Honour  of  his  Poft,  as  to  turn  Solicitor  in  a 
Caufe  which  he  is  to  Judge,  and  privately  and  extrajudicially  tamper  with 
WitnefTes,  or  labour  Jurors,  he  hath  no  Reafon  to  complain,  if  he  be  dealt 
with  according  to  the  fime  Capacity,  to  which  he  fo  bafely  degrades  himfelf, 
Sc£l.  7.     It  appears  not  only  from  the  Words  of  the  Statute,  but  alfo 
from  the  plain  Reafon  of  the  Thing,  That  no  Confederacy  whatfoever  to 
maintain  a  Suit  can  come   within  the  Danger  cf  the  Statute,  unlefs  it  be 
iRol.Ab.      both  falfe  and  malicious;  for  it  would  be  a  moft  dangerous  Difcourage- 
P'-  6.     ment  of  all  legal  Profecutions,  if  thofe  who  engage  in  them  upon  a  pro- 
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pj  _      bable  Ground,  fhould  be  in  Danger  of  being  found  guilty  of  fo  heinous 

a  Crime  upon  their  not  being  able  to  bring  their  Suits  to  their  intended  Ef- 

Bro.Coro.89.  fedi;  and  from  hence  it  clearly  follows,  that  if  the  Defendants  to  an  In- 

^•^'.^.■'73-    didlment  or  Appeal  in  Murder  be  found  guilty  of  Homicide  ye-  defendendo 

'    ''     or  by  Mifadventure,  or  get  off  by  pleading  the  King's  Pardon,  their  Pro- 

fecutors  are  in  no   Danger   of  being  punifhed  as  Confpirators :  And  from 

the  fame  Ground  it  alfo  follows,  That  if  the  Defendants  in  a  Writ  of  Con- 

fpiracy  can  (hew  a  probable  Caufe  of  Sufpicion,  they  fhall  be  difcharged  j 

as  where  being  accufed  of  a  Confpiracy  for  indiding  a  Perfon  of  Larceny, 

I  Leon  107.  they  can  fliew  that  a  Larceny  was  committed  at  fuch  a  Time  and  Place, 

Cro.  El.  134.  and  that  the  Party  charged  by  them  for  fuch  Larceny  was  found  by  them 

at  the  fame  Time  and  Place,  with  fufpicious  Circumftances ;  or  where  Per^ 

KcKv.  si.b.  fons  being  charged  vvith  a  Confpiracy  for  indidling  another  for  felonioufly 

83 •  b.  carrying  away  a  Wom.an   with  great  Violence,  and  Num.bers  are   able   to 

*°    ■  7-  "■  prove  that  they  faw  the  Perfons  whom  they  fo  accufed  riding  armed  in  a 

warlike  Manner,  and  following  after  thofe  who  in  Truth  adlually  did  the 

Felony,  and  that  it  was  the  common  Report  of  the  Country  that  they  were 

20H.  7.  II.   all  of  the  Company.     But  fome   have  iaid.  That  there  is  a  Neceffity  to 

Keilw.  81.  b.  plead  fuch  Matter  fpecially,  and  that  it  cannot  be  given  in  Evidence  on  the 


Cro.  El.  134. 


General  Iffue. 


1  Leon.  107. 

Se^.   8.     It  plainly  appears  from  the  Words  of  the  Statute,  That  one 

Perfon  alone  cannot  be  guilty  of  Confpiracy   within  the  Purport  of  it; 

from  vi'hence  it  follows.  That  if  all  the   Defendants  who  are  profecuted 

for  fuch  a  Confpiracy  be  acquitted  but  one,  the  '  Acquittal  of  the  reft  is 

Is  Afl"  PI  12.  ^^  Acquittal  of  that  one  aifo;  alfo  upon  the  fame  Ground  it  hath  been 

S.  P.  C.  173.   holdcn,  That   no   fuch   Profecution  is   maintainable  againft  a  ''  Hulband 

*-■  ^•. ^"        and  Wife  only,  becaufe  they  are  efteemed  but  as  one  Perfon  in  Law,  and 

Cm.  EL  701.  are  prefumed  to  have  but  one  Will.     But  it  is  certain.  That  an  Adtion  on 

5  Mod.  222,  the  '  Cafe   in  the  Nature  of  a  Confpiracy   may  be  brought  againft  one 

^Rol  All!  only:  Alfo  ''  it  hath  been  refolved,  That  if  fuch  an  Aftion  be  brought 

PL  9!  "^^38  Ed.  3.3.3.  b.     S.P.  C.  174.  a.     "^  i  Rol.  Ab.  m  i.     PI.  5.112.     PI.  g.  F.N.  B.  116.    Cio.Ja.  194. 

Cro.  Ca.  239.       3  Mod.  220.     "^  1  Rol.  Ab.  i  n .     PL  5.  112.     PL  9.     Cro.  El.  701.  6M0J.  170.     1  Saund.  228. 
RaymondiSo.      zKeb.  497.     Sua.  193.     2  Sera.  1227. 

I  a  cm  nil; 
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gainft  feveral  Perfons,  and  all  but  one  be  acquitted,  yet  Judgment  may 
be  given  againft  that  one  only. 

Se5l.  9.     As   to   the  fecond  Point,  viz.  In  what  Manner  Offenders  of 
this  Nature  are  to  be  punifhed,  it  is  clear,  That  thofe  who  are  convided 
of  Confpiracy  at  the  Suit  of  the  "  Party  fliall   only  have  Judgment  of  Fine  '^4  Ed.  3. 
and  Imprifonment,  and  to  render  to  the  Plaintiff  his  Damages.     Alfo  it  is  ^'jpj^' , 
certain.  That  he  who  is  convicted  at  the  Suit   of  the  ^  King,  of  a  Confpi-  2  Iml.  383! 
racy  to  accufe  another   of  a  Matter  which  may  touch  his  Life,  fliall  have  '^z- 
Judgment  that  he  fhall  lofe  the  Freedom  and  Franchife  of  the  Law,  (where-  t-z.  Ed.  3!'^* 
by  he  is  difabled  to  be  put  upon  any  Jury,  or  to  be  fvvorn  as  a  Witnefs,  34  b. 
or  even  to  appear  in  Peffon  in  any  of  the  King's  Courts  ;)  and  alfo  that  his  \  {|^J|"  '^^" 
Houfes,  Lands,  and  Goods,  fliall  be  feized  into  the  King's  Hands,  and  his  s.p"c/i7^j. 
Houfes  and  Lands  eflreped  and  wafled,  his  Trees  rooted  up  and  arrafed,  ^7Air  Pl-sg. 
and  his  Body  imprifoned.     And  this  is  commonly  called  a  villainous  Judg- 
ment, and  is  given  by  the  Common  Law,  and  not  by  any  Statute,  and  is 
faid  generally  in  fome  '  Books,  to  be  the  proper  Judgment  upon  every  Con-  «  See  the 
vidion  of  Confpiracy,  at  the  Suit  of  the  King,  without  any  Reftridion  to  ^°"'^*  ^''"^' 
fuch  as  endangered  the  Life  of  the  Party  j  but  I  do  not  find  this  Point  any  2"  Aff.  ?].  ^g, 
where  fettled.  s.  P.  c.  175, 


CHAP.     LXXIII. 

Of  Libels. 

1  N  treating  of  Libels,  I  fhall  confider, 

1.  What  fliall  be  faid  to  be  a  Libel. 

2.  Who  are  liable  to  be  punifhed  for  it, 

3 .  In  what  Manner  they  are  to  be  punifhed. 

^e6l.  I.     As  to  the  firfl  Point  it  feemeth.  That  a  Libel  in  a  flricfl  Senfe  is  5 Co.  121; 
taken  for  a  malicious  Defamation,  expreffed  either  in  Printing  or  Writing,  \ll^'  ^^' 
and  tending  either  to  blacken  the  Memory  of  one  who  is  dead,  or  the  Re- 
putation of  one  who  is  alive,  and  to  expofe  him  to  publick  Hatred,  Con- 
tempt or  Ridicule. 

SeSl.  2.     But  it  is  faid.  That  in  a  larger  Senfe  the  Notion  of  a  Libel  may 
be  applied  to  any  Defamation  whatfoever,  expreffed  either  by  Signs  or  Pic- |/?^°'  '^'-^ 
tures,  as  by  fixing  up  a  Gallows  againft  a  Man's  Door,  or  by  painting  him  ,2'"'  '^^' 
in  a  fliameful  and  ignominious  Manner. 

ScB.  3.  And  fince  the  chief  Caufe  for  which  the  Law  fo  feverely  pu-  r  Co.  121: 
niflies  all  Offences  of  this  Nature,  is  the  diredl  Tendency  of  them  to  a 
Breach  of  publick  Peace,  by  provoking  the  Parties  injured,  and  their  Friends 
and  Families  to  Adls  of  Revenge,  which  it  would  be  impoflible  to  reftrain 
by  the  feverefl:  Laws,  were  there  no  Redrefs  from  publick  Juftice  for 
Injuries  of  this  kind,  which  of  all  others  are  mofl  fenfibly  felt;  and  fince 
the  plain  Meaning  of  fuch  Scandal  as  is  expreffed  by  Signs  or  Pidtures,  is 
as  obvious  to  common  Senfe,  and  as  eafily  underftood  by  every  common 
Capacity,  and  altogether  as  provoking,  as  that  which  is  expreffed  by  Wri- 
ting or  Printing,  why  fhould  it  not  be  equally  criminal  ? 

SeSl.  \.     And  from    the    fame  Ground    it  feemeth    clearly  to    follow,  Hob.  215. 
That  fuch  Scandal   as   is  exprefled    in  a    fcoffing  and   ironical   Manner,  Poph.  139. 

D  d  d  makes 
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makes  a  Writing  as  properly  a  Libel,  as  that  which  Is  exprefled  in  dired 
Terms ;  as  where  a  Writing  in  a  taunting  Manner  reckoning  up  feveral 
Afts  of  Publick  Charity  done  by  one,  fays,  You  ivill  not  play  the  Jew,  nor 
the  Hypocrite,  and  fo  goes  on  in  a  Strain  of  Ridicule  to  infinuate,  that 
what  he  did  was  owing  to  his  Vain-Glory;  or  where  a  Writing,  pretend- 
ing to  recommend  to  one  the  Charadlers  of  feveral  great  Men  for  his  Imi- 
tation, inftead  of  taking  Notice  of  what  they  are  generally  efteemed  famous 
for,  pitched  on  fuch  Qualities  only  which  their  Enemies  charge  them 
with  the  Want  of;  as  by  propofing  fuch  a  one  to  be  imitated  for  his  Cou- 
Brown's  Cafe,  rage  who  Is  known  to  be  a  great  Statefman,  but  no  Soldier,  and  another 
to  be  imitated  for  his  Learning,  who  is  known  to  be  a  great  General,  bu» 
no  Scholar,  <o?c.  which  kind  of  Writing  is  as  well  underftood  to  mean  only 
to  upbraid  the  Parties  with  the  Want  of  thefe  Qualities,  as  if  it  had  diredly 
and  exprefly  done  fo. 

EeB.  5.     And  from  the  fame  Foundation  It  hath  alfo  been  refolved,  That 
a  Defamatory  Writing  exprefTing  only   one  or  two  Letters  of  a  Name,  in 
fuch  a  Manner,  that  from  what  goes  before  and  follows  after,  it  muft  needs 
be  underftood  to  fignify  fuch  a  particular  Perfon,  in  the  plain,    obvious. 
Hurts  Cafe     ^""^  natural  Conftrudion  of  the  whole,  and  would  be  perfedl  Nonfenfe  if 
Trin.  iz       ftrained  to  any  other  Meaning,  is  as  properly  a  Libel,  as  if  it  had  exprefled 
Anns.  j.j^g    whole  Name   at  large ;  for  it  brings  the  utmoft  Contempt  upon  the 

Law,  to  fufter  its  Juftice  to  be  eluded  by  fuch  trifling  Evafions :  and  it  is 
a  ridiculous  Abfurdity  to  fay,  That  a  Writing  which  is  underftood  by 
every  the  meaneft  Capacity,  cannot  pofdbly  be  underftood  by  a  Judge  and 
Jury. 
5  Co.  J2  5.b.  ScB.  6,  And  from  the  fame  Ground  it  farther  doth  appear,  That  It  Is 
{Job.  253.  £jj.  from  being  a  Juftification  of  a  Libel,  that  the  Contents  thereof  are  true, 
or  that  the  Perfon  upon  whom  it  Is  made,  had  a  bad  Reputation,  fincethe 
greater  Appearance  there  is  of  Truth  in  any  malicious  Invedive,  fo  much 
the  more  provoking  it  is. 
S  Co.  125-  ^1^51.  7.  Nor  can  there  be  any  Doubt,  but  that  a  Writing  which  defames 
private  Perfons  only.  Is  as  much  a  Libel  as  that  which  defames  Perfons  in- 
trufted  with  a  Publick  Capacity,  inafmuch  as  It  manifcftly  tends  to  create 
ill  Blood,  and  to  caufe  a  DIfturbance  of  the  publick  Peace :  However  it 
2R0I.  Re.  86.  Is  certain.  That  It  Is  a  very  high  Aggravation  of  a  Libel  that  it  tends  to 
fcandalize  the  Government,  by  refledling  on  thofe  who  are  intrufted  with 
the  Adminlftration  of  Publick  Affairs,  which  doth  not  only  endanger  the 
Publick  Peace,  as  all  other  Libels  do,  by  ftirring  up  the  Parties  imme- 
diately concerned  In  it  to  Ads  of  Revenge,  but  alfo  has  a  diredt  Tendency 
to  breed  In  the  People  a  Diflike  of  their  Governors,  and  incline  them  to 
Fadtlon  and  Sedition. 

SeEt.  8.     But  It  hath  been  refolved.  That  no   falfe  or  fcandalous  Mat- 
» I  Lev.  240.  ter  contained  In  a  '  Petition  to  a  Committee  of  Parliament,  or  in  ''  Arti- 
1  Sid.  414,    cles  of  the  Peace  exhibited  to  Juftices   of  Peace,  or  in   any   other''  Pro- 
tslund  \%\.^^^^^^Z  ^"  ^  regular  Courfe  of  Juftice,  will  make  the  Complaint  amount 
2Keb.  832.   to  a  Libel;  for  it  would   be  a   great  Difcouragement  to  Suitors  to  fubjedt 
In^°  'fi  ^  them  to  publick  Profecutions,  in  refpedl  of  their  Applications  to  a  Court 
PI.  ^37.      '    of  Juftice.     And  the  chief  Intention  of  the  Law  In  prohibiting  Perfons 
to  revenge  themfelves  by  Libels,  or  any  other  private  Manner,  Is   to  re- 
train them   from   endeavouring  to  make  themfelves   their  own  Judges^ 
and  to  oblige  them  to  refer  the  Decifion  of   their  Grievances   to   thofe 
V  ^^^^^'^'whom  the  Law  has  appointed  to  determine  them,     Alfo  ^  it  feemeth  to 
i4."b.'^   °'     l^^ve  been  holden  by  fome.  That  no  Want  of  Jurlfdidtion  in  the  Court, 
to  which  fuch  a  Complaint  fhall  be  exhibited,  will  make  it  a  Libel,  be- 

caufe 
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caufe  the  Miftake  of  the  proper  Court  is  not  imputable  to  the  Party,  but 

to  his  Counfel.     Yet  if  it  fhall  manifcflly  appear  from  the  whole  Circum- 

ftances  of  the  Cafe,  That  a  Profecution    is    intirely  falfe,  malicious,  and 

groundlefs,  and  commenced,  not  with  a  Defign  to   go  through  with  it, 

but  only  to  expofe  the  Defendant's  Chara6ter  under  tiic  Shew  of  a   legal 

Proceeding ;  I  cannot  fee  any  Reafon  why  fuch  a  Mockery  of  publick  Ju- 

ftice  fliould  not  rather  aggravate  the  Offence,  than  make  it  ceafe  to  be  one, 

and  make  fuch  Scandal  a  good  Ground  of  an  Indidment  at  the  Suit  of  the 

King ;  as  it  makes  the  Malice  of  their  Proceeding  a    good   Foundation  of  ^^^   '  Dan;^, 

an  Aftion  on   the  Cafe  at  the  Suit  of  the  Party,  whether  the  Court  had  a  f  ,''o,Tf;.'a°n^ 

Jurifdiftion  of  the  Caufe  or  not.     But  it  is  faid,  that  no  Prefentment  of  a  the  'foregoing 

Grand  Jury  can  be  a  Libel,  not  only   becaufe  Perfons  who  are    fuppofed  ^''^P'.^''  °^ 

to  be  returned  without  their  own  feeking,  and  are  fworn  to  adl  impartially,    °"  P"'^^/* 

fhall  be  prefumed  to  have   proper  Evidence   for  what  they  do,  but   alfo 

becaufe  it  would  be  of  the  utmofh  ill  Confcquence  any  way  to  difcourage 

them  from  making  there  Inquiries  with  that  Freedom  and  Readinefs  which  Moore  627; 

the  publick  Good  requires.     For  which  Confiderations,  it  feems  reafonable 

to  exempt  them  from  the  Fear  of  any  Kind  of  Profecution   in  refpecft  of 

their  Inquiries,  as  hath  been  fliewn  more  at  large  in  the  Chapter   of  Con- 

fpiracy. 

SeSi.  9.     However   it  feems  clear,  That  no  Writing  whatfoever  is  to  be  12  Mod.  i3-^;- 
eftecmed  a  Libel,  unlefs  it  refledl  upon  fome  particular  Perfon  ;  and  it  feems,  ^  ^^-  R^ym. 
That  a  Writing  full  of  obfcene  P^-ibaldry,  without  any  Kind  of  Refleftlon  Barnard. K.B. 
upon  any  one,  is   not  punifliable  at  all  by  any  Profecution  at  Common  Law,  "38,  166. 
as  I  have  heard  it  agreed  in  the   Court  of  King's  Bench;  yet  it  feems,  f'^ '''^  "^^.^I"" 

n-ii  1         A        1  11  1   •  rV  1         •  r  11  ter  concerning 

That   the  Author  may  he  bound  to   his  good  Behaviour,  as  a  icandalous  surety  fur  [,i's 
Perfon  of  evil  Fame,  g°od  Behavi- 

SeSt.  10.     As  to  the  fecond  Point,  iv'x.  Who  are  liable  to  be  punidied"""^' 
for  a  Libel,  it  is  certain  that  not  only  he  who  compofes,  or   procures   an- 
other to  compijfe  it,  but  alfo  that  he   who  publilhes,  or   procures  another  9  Co.  jg.  b. 
to  publifh  it,  are  in  Danger  of  being  puniflied  for  it ;  and  it  is  faid,  not  to  ^^°°''^  ^^7. 
be  material  whether  he  who  difperfes  a  Libel  knew  any  I'hing  of  the  Con-   "^" 
tents  or  Elfeft  of  it  or  not ;  for  nothing  could  be  more  eafy  than  to  pub-  Moore  627. 
lifh  the  moft  virulent  Papers  with  the  greateft  Security^  if  the  Concealing  '-°"- 9  ^o-  b- 
the  Purport  of  them  from  an  illiterate  Publifher  would  make   him  fafe  in   ^' 
difperfing  them.     Alfo  it  hath  been  fiid,  That  if  he  who  hath  either  read 
a  Libel  himfelf,  or  hath  heard  it  read  by  another,  do  afterward  malicioiiily  Moore  627, 
read  or  repeat  any  Part  of  it,  in  the  Prefence  of  others,  or  lend  or   (hew  it8'3- 
to  another,  he  is  guilty  of  an  unlawful  Publication  of  it.     Alfo  it  hath  ^  ^°"  5^'  " 
been  holdcn,  That  the  Copying  of  a  Libel   fhall   be  a  conclufive  Evidence '9  Co.  59.  b. 
of  the  Publication  of  it,  unlefs  the  Party  can  prove  that  he  delivered  it  to  ■^^°°''=  813. 
a  Magiftrate  to  examine  it,  in  which  Cafe  the  A(ft  fubfequent  is  faid  to  ex-  5  Mod.  167. 
plain  the  Intention  precedent.     But  it  feems  to  be  the  better  Opinion,  That  yj^g  5,];, 
he  who  firft  writes  a  Libel   didlated  by  another,   is  thereby  guilty  of  ma"- 417,41  »\4i9.' 
king  it,  and  confequently  punifliable  for  the  bare  Writing  j  for  it  was  no  ^^'■'^-  +°7 
Libel  till  it  was  reduced  to  Writing.  .  «VKeb.  gjr; 

Sc^.  1 1.     Ahb  it  hath  been  refolved,  ^  That  the  fending  of  a  Letter  full  iLevinz  139* 
of  provoking  Language  to  another,   without   publifhing   it,  is  highly  pu- p^  *j^°-^  3'^* 
nifliable;  and  if  the  bare  making  of  a  Libel  be  an  Offence,  whether  it  be  Ray.  zoi.' 
publifhed  or  not,  as  it  feemeth  to   be  holdcn  in  fome  ''  Books,  furely  the  '  sid.  270. 
Sending  of  it  to   the  Party  reflected  upon,  mufl  be  a  mi'ich  greater  Crime,  Hob°  62^,21 5. 
inafmuch  as  it  fo  manifelHy  tends  to  a  Difturbance  of  the  Peace.  3  Inft.  174. 

Eeil.  12.     Ahb  it  feems  to  be  agreed,  That  he   who  delivers  a  Paper +  ^"'^- '^°» 
full  of  Reflections  on  any  Perfon,  in  Nature  of  a  Petition  to  a  Committee  1,  ^  Mod  ,^,7. 

of9  Co.  59.  b. 

iKeb.  832. 


I  Levinz  240 
I  Sid.  414, 
415. 

'  9  Co   59.  b 
Moore  813. 
•>  9  Co.  59.  b, 
Moore  813. 
'  A-loore  627. 
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?'^""'^- ' 53- of  Parliament,  to  any  other  Perfons  except  the  Members  of  Parliament, 
may  be  punifhed  as  the  Publiflier  of  a  Libel,  in  refpedt  of  fuch  a  Difperfing 
thereof  among  thofe  who  have  nothing  to  do  with  it. 

SeSI.  1 3 .  But  it  hath  been  refolved.  That  he  who  barely  reads  a  Libel 
in  the  Prefence  '  of  another,  without  knowing  it  before  to  be  a  Libel,  or 
who  hearing  a  Libel  read  by  another,  ^  laughs  at  it,  or  who  "  barely  fays, 
That  fuch  a  Libel  is  made  upon  fuch  a  Perfon,  whether,  he  fpeak  it  with  or 

1  Vent  31.    without  Malice,  or  who  is  only  proved  to  have  had  a  Libel  in  his  Cuflody, 

2  Keb.  502.  fj^aii  not  in  refpedl  of  any  fuch  A61  be  adjudged  the  Publifher  of  it.  But 
Salk.  418.  the  having  in  one's  Cuflody  a  written  Copy  of  a  Libel  publickly  known, 
Carth.  409.    |g  ^j^  Evidence  of  the  Publication  of  it. 

Moore  627.        SeB.  J  4.     Alfo  it  hath  been  holden.  That  he  who  repeats  Part  of  a  Libel 
in  Merriment  without  Malice,  and  with  no  Purpofe  of  DeLmation,  is  no 
way  punifhable ;  but  it  feemcth.  That  the  Reafonablenefs  of  this  Opinion 
mayjuftly  be  queftioned;  for  Jefls  of  this   Kind  are  not  to  be  endured, 
and  the  Injury  to  the  Reputation  of  the  Party  grieved  is  no  way  lefTened  by 
the  Merriment  of  him  who  makes  fo  light  of  it. 
l£n/?33       ^^^-  ^5-     -^"^  ^^  feemeth  to  be  fettled.  That  the  bare  Printing  of  a 
1  Levinz  240.  Petition  to  a  Committee  of  Parliament  (which  would  be  a  Libel  againft  the 
I  Sid.  414,     Party  complained  of,  if  it  were  made  for  any  other  Purpofe,  than  as  aCom- 
Skin.  124.      plaint  in  a  Courfe  of  Juftice)  and  delivering  Copies  thereof  to  the  Mem- 
bers of  the  Committee,  fhall  not  be  looked  upon  as  the  Publication  of  a  Li- 
bel, inafmuch  as  it  is  juflified  by  the  Order  and  Courfe  of  Proceedings  in 
Parliament,   whereof  the  King's  Courts  will  take  judicial  Notice. 
Cro.  Ca.  17s,      SeSf.  16.     As  to  the  third  Point,  viz.  In  v>^hat  manner  Offenders  of  this 
Kind  are  to  be  punifhed,  there  feemeth  to  be  no  Doubt,  but  that  they  may 
be  condemned  to  pay  fuch  Fine,  and  alfo  to  fuffer  fuch  Corporal  Punifli- 
ment,  as  to  the  Court  in  Difcretion    fhall  feem  proper,  according  to   the 
Heinoufnefs  of  the  Crime,  and  the  Circumflances  of  the  Offender. 


CHAP.     LXXIV. 

Of  the  Offe?2ce  of  keeping  a  Bawdy-Hotfe, 

HE   Offence  of  keeping  a  Bawdy-Houfe  being  of  fogrofs  a  Nature, 
and  there  being  alfo  fo  few  Queflions  relating  to  it  worth  conlidering, 
I  fhall  pafs  it  over  with  thefe  following  Obfervations : 

1.  That  it  comes  under  the  Cognizance  of  the  Temporal  Law,  as  a  Corn- 
Kitchen  1 1  a  "^"-"^  Nufance,  not  only  in  refpeft  of  its  endangering  the  public  Peace,  by 
3  Infi.  205.    drawing  together  diffolute  and  debauched  Perfons,  but  alfo  in  refped:  of  its 

apparent  Tendency  to  corrupt  the  Manners  of  both  Sexes,  by  fuch  an  open 
Profeflion  of  Lewdnefs. 

2.  That  a  Feme-Covert  is  punifhable  for  this  Offence  as  much  as  if  fhe 
were  fole,  as  more  fully  hath  been  fliewn.  Chap,  i.   Sedt.  12, 

3.  That  a  Lodger  who  keeps  only  a  fingle  Room  for  the  Ufe  of  Bawdry, 
Salk.  382.      is  indiftable  for  keeping  a  Bawdy-Houfe  j    but  that  the  bare  Solicitation  of 

Chaftity  is  not  indidable. 

4.  That  Offenders  of  this  Kind  are  punifhable  not  only  with  Fine  and 
Imprifonment,  but  alfo  with  fuch  infamous  Punifhment  as  to  the  Court 

in  Difcretion  fhall  feem  proper.     [97].  ^^ 

CHAP. 


T 
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CHAP.     LXXV. 

Of  Common    Nufa?ices. 

OFFENCES  under  the  Degree  of  capital,  more  immediately  againft 
the  Subjeft,  not  amounting  to  an  aftual  Difturbance  of  the  Peace, 
which  may  be  committed  by  private  Perfons  without  any  Relation  to  an 
Office,  and  which  are  of  an  inferior  Nature  to  the  fix  Kinds  of  Offences  laft 
treated  of,  being  neither  infamous  nor  grofly  fcandalous,  feem  to  be  reduci- 
ble to  the  following  Heads ; 

I.  Such  as  more  immediately  afFedt  the  Publick. 
2.  Such  as  more  immediately  affed:the  Interefts  of  particular  Perfons. 

Offences  of  this  Kind,  more  immediately  affefting  the  Publick,  arc  four-fold ; 

1.  Common  Niifances. 

2.  Monopolies. 

3.  ForeftaUing,  IngrofTing,  and  Regrating. 

4.  Barratry. 

And  firft  of  Common  Nufances ;  for  the  better  underftanding  whereof 
I  fhall  firfl  confider  them  in  general,  and  then  defcend  to  thofe  relating  to 
Highways,  and  Publick  Houfes,  which  feem  to  be  the  moil  remarkable 
general  Heads  of  this  Offence. 

As  to  Common  Nufances  in  general  I  fliall  confider, 

1.  What  fhall  be  faid  to  be  a  Common  Nufitnce, 

2.  How  it  may  be  removed. 

3.  How  it  may  be  punifhed. 

^eSl.   I.     As  to  the  firfl  Point  it  feems,  That  a  Commoa  Nufance  may 
be  defined  to  be  an  Offence  againft  the  Publick,  either  by  doing  a  Thing    r  i  a  u  g 
which  tends  to  the  Annoyance  of  all  the  King's  Subjedls,  or  by  neglefting 
to  do  a  Thing  which  the  Common  Good  requires. 

^eB.   2.     But  Annoyances  to   the  Inter efl  of  particular  Perfons  are  not  2  RoI.Ab.  83. 
punifliable  by  a  publick  Profecution  as  Common  Nufances,  but  are  left  to 
be  redreffed  by  the  private  Adions  of  the  Parties  aggrieved  by  them. 

SeSl.  3.     And  from  hence  it  clearly  follows.  That  no  Indiftment  for  a  ,  gid 
Nufance  can  be  good,  which  lays  it  to  the  Damage  of  private  Perfons  only  ;  ^" 

as  where  it  accufes  a  Man  of '  Surcharging  fuch  a  Common  ;  or  of    inclofing  ,    r  ,  a  u 
fuch  a  Piece  of  Ground,  wherein  the   Inhabitants  of  fuch  a  Town  have  a  83.  pi.  7. 
Right  of  Common,  to  the  Nufance  of  all  the  Inhabitants  of  fuch  a  Town  j "  27  Aff  PI.6.' 
or  of  diflurbing  a  ^  Water-courfe  running  to  the  Mill  of  7.  S.  ad  grave  Dam-  p,^°''^J  J*" 
num  J.  S.  &  T'mcntiiim  fiiorii??i,  without  faying  otnnium  Ligeorum  Domini  Cro.  El.  90.  * 
Regis;  or  of  doing  a  Nufance  to  a  Thing  no  way  appearing  to  be  of  a "  ^ '^°'- '^''• 
Publick  Nature,  ad  grave  ''  Damnum,  or  •=  Detrimeiitum,  or  '"  commune  No-  vid.^'i'ventr. 

26. 
'2  Rol.  Ab.  83.  PI.  II.  '.Mod.io7.  f  I  Rol.  Re.  406.         3  Keb.  zS^.  Cro.El.  414.  Cro.  Jac.  382. 

I  Saund.  135.     Cro.El.148.     2Keb.46i. 

E  e  e  cunwitum 
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2  Leon 
184. 
9  Co 


PI.    I.   2,3- 

2  Rol.  Ab.84. 

PI.  .4. 

6  Mod.  11. 
178,  2>3. 
2J9.  3t>- 
Moor  847- 
zStra.  849. 
Barnard.  KB 

229. 

2SejrCaf.26. 
aStra.  1247. 
2  Keb.  410. 

iKeb.  161. 

83  >  Clime  lit  urn  o?miiwn  Ligeorurn  'Domini  Regis  prope  Inhabitantium -,  yet  it  hath 

been  refolved,  That  an  Indidtment  for  not  repairing  a  Bridge  by  Reafon 

Vent.  208.  whereof  it  was  ruinous,  ita  quod  Ligei  T>omini  Regis  per  earn  tra?ifire  Jion 

3  Keb  28.     pgjj-unt^  and  concluding,  ad  Nocumentum  eorundem,  is  good  without  ufing 

the  Words  ad  Nocumeiitum  omnium  Ligeorurn,  &c.  for  by  the  King's-  hege 

People  fhall  be  underftood,  all  his  hege  People. 

Se>^.  4.  Alfo  it  is  faid,  That  the  Law  hath  fo  tender  a  Regard  for 
the  Interefl  of  the  King  and  of  Religion,  That  an  Indidment  for  doing 
a  Thing  which  plainly  appears  immediately  to  tend  to  the  Prejudice  of 
either  of  them,  is  good,  though  it  do  not  exprefly  complain  of  it  as  a 
^9.  to!  ^''  common  Grievance ;  and  upon  this  Ground  it  hath  been  refolved.  That 
2  Rol.  Ab.83.  an  Indiftment  for  converting  the  King's  Money  to  one's  own  life  is  good, 
without  more.  And  upon  the  fame  Foundation  alfo  it  hath  been 
holden,  That  an  Indidtment  for  breaking  and  digging  up  the  Wall  of  the 
Church  of  fuch  a  Town,  ad  Nocumentmn  Burgi  Ligeormn  Domini  Regis,  is 
good. 

Se^.  5.     Alfo  it  hath  been  faid.    That  an  Indidlment  of  a  common 
Scold,  by  the  Words  communis  Rixatrix,  which  feem  to  be  precifely  ne- 
ceflary  in  every   Indictment  of  this  Kind,    is  good,   though  it  conclude 
ad  commune  Nccumefitmn  diverforum  inftead  of  omnium,  &c.  perhaps  for 
this  Reafon,  becaufe  a  common  Scold  cannot  but  be  a  common  Nulance. 
And  upon  the  like  Ground  it  feems  that  it  may  probably  be  argued,  That 
an  Indidtment  for  laying  Logs  in  the  Stream  of  a  navigable  publick  Ri- 
ver, ad  Nocumentum  J.  S.  may  be  maintained,  becaufe  it  cannot  but  be  a 
common  Nufance.     And  if  the  Law  be  fo  in  this  Cafe,  why   {houid  not 
alfo  an  Lididlment  fetting  forth  a  Nufance  to  a  Way,  and  exprefiy  and 
iRoI.Re.2oi.  unexceptionably  fliewing  it  to  be  a  Highway,  be  good,  notwithftanding 
it    conclude   in  Nocutnentum   diverforum    Ligeorurn,    &c.    v/ithout    faying 
omnium ;  for  why  fhnuld  fuch  a  Conclufion  be  more  neceffary  in  an  In- 
didtment  for  one  Kind  of  Nufance  than  for  any  other?  And  perhaps  the 
•  Cro.EI.i48.=  Authorities  which  feem  to  contradid:  this  Opinion,  might  go  upon  this 
2  Keb.  461.    Reafon,  That  in  the  Body  of  the  Indiftment,  it  did  not  appear  with  fuf- 
IbV  PU I.  ficient  Certainty,  whether  the  Way,  wherein  tlie  Nufance  was  alledged, 
^  were  a  Highway,  or  only  a  private   Way ;  and  therefore  that  it  fhall  be 

intended  from  the  Conclufion  of  the  Indidlment,  That  it  was  a  private 
.Way. 
Mod  -6  SeB.  6.     There  is  no  Doubt  but  that  common  Bawdy-Houfes  are  indifl- 

2  Keb. '846.    able  as  common  Nufances,  as  hath  been  more  fully  fliewn  in  the  foregoing 

3  Keb  464.    Chapter  ;  alfo  it  hath  been  faid.  That  all  common  Stages  for  Rope-Dancers, 
?  Vent. '169.  and  alfo  all  common  Gaming-houfes,  are  Nufances  in  the  Eye  of  the  Law, 

not  only  becaufe  they  are  great  Temptations  to  Idlenefs,  but  alfo  becaufe 
they  are  apt  to  draw  together  great  Numbers  of  diforderly  Perfons,  which 
cannot  but  be  very  inconvenient  to  the  Neighbourhood. 

Se6l.  7.  Alfo  it  hath  been  holden.  That  a  common  Playhoufe  may  be 
'5\i<?i4?.'  a  Nufance,  if  it  draw  together  fuch  Numbers  of  Coaches  or  People,  &c. 
SeeRuih  ^g  prove  generally  inconvenient  to  the  Places  adjacent ;  and  it  feems  to  be 
Pa°u''vo'l"i  a  proper  Diftinftion  between  Play-houfes  and  the  Nufances  mentioned  in 
foT'2'2o,°247'  the  foregoing  Seftion.  That  Play-houfes  having  been  originally  inftituted 
Skin.  625  to  ^^jjI^  ^  laudable  Defign  of  recommending  Virtue  to  the  Imitation  of  the 
^^'''  People,  and  expofmg  Vice  and  Folly,  are  not  Nufances  in  their  own  Na- 

ture, but  may  only  become  fuch  by  Accident,  whereas  the  others  cannot 
but  be  Nufances. 

SeB.  8.  It  hath  been  refolved,  That  neither  an  old  nor  a  new  ''  Dove- 
Vi°lt%Q.  cote,  whether  it  were  erefted  by  the  Lord  of  a  Manor,  or  one  of  his 
f.^,2,3.    '         '  Tenants, 

265.  E.  r. 
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Tenants,  is  a  common  Nufance;  for  if  a  Dove-cote  were  a  common  Nu-  2  Rol.  Re.  4, 
fance,  it  could  never  become  lawful  by  any  Licence  or  Prefcription  what-^°^ 
foever,  becaufe  every  Nufance  is  x  Malum  in  fe;  but  it  is  certain,  that  a49,.    ' 
Dove-houfe  may  be  jullified   by  a  Prefcription,  and  that  it  is  fo  far  coun-  ^'Joor  238. 
tenanced  by  the  Law,  as  to  be  '  demandable  in  a  Precipe  before  any  Land  ^^^\Q^^' 
whatfoever  which  is  not  built  upon,  and  that  the  Owner  may  juflify  the  Ta-  Popham  143. 
king  another's  ""  Hawk,  which  he  ihall  hnd  at  his  Dove-houfe,  flying  at  his  ^""^S  Co. 
Pigeons ;  and  from  hence  it  feems  clearly  to  follow.  That  though  a  Tenant,  .  ^  n.'b.  2.  c. 
who  builds  a  Dove-houfe  without  the  Licence  of  the  Lord  of  the  Manor, "  16  E.  4.7.b. 
may  perbips  be  liable  to  an  Adlion  on  the  Cafe  at  the   Suit  of  fuch  Lord, 
whofc  Prerogative  is  faid  to  be  incroached  upon   by  the  creeling  fuch  a  QuEre  Moor 
Houfe  without  his  Licence,  yet  he  cannot  be  punillied  for  it  by  a  pubiick  cro.Ei^clV. 
Profccution. 

SiSf.  9.     But  perhaps  it  may  be  argued,  That  if  this  Reafoning  be  good,  1  Jon.  221, 
it  will  follow  from  the  fame  Ground,  That  a  Gate  eredted  in  a  Highway  ^"^^j^^^ '  ^"f* 
will  be  alfo  no  Nufance;  becaufe,  if  it  were,  it  could  not  be  juftified  by  2  Rol.' Ab. " 
any  Prefcription,  as  it  is  agreed  that  it  may  be  ;  but  to  this  it  may  be  an-  '37-  C. 
fwered,  That  the  Erecting  of  fuch  a  Gate  is  therefore  a  Nufance,  becaufe  it 
interrupts  the  People  in  that  free  and  open  PafTage  which  they  before  en- 
joyed, and  were  lawfully  intitled  to  ;  but  where  fuch  a  Gate  has  continued 
Time  out  of  Mind,  it  fhall   be  intended,  That  it  was  fet  up  at  firft  by 
Confent,  on  a  Compofition  with  the  Owner  of  the  Land  on  the  laying  out 
the  Road,  in  which  Cafe  the  People  had  never  any  Right  to  a  freer  Paffage 
than  what  they  ftill  enjoy, 

SeB.   10.     It  hath    been  holden.   That  it  is  no   common  Nufance  to^I^oI^Ab, 
make  Candles  in  a  Town,  becaufe  the  Needflilnefs  of  them  fliall  difpenfe  [,^^j  ^  '^^^^^ 
with  the  Nolfomnefs  of  the  Smell ;  but  the  Reafonablentfs  of  this  Opinion  .38. 
feems  juftly  to  be  queftionable,  becaufe  whatever  Neceffity  there  may  be 
that  Candles  be  made,  it  cannot  be  pretended  to  be  neceffary  to  make  them 
in  a  Town ;  and  furely  the  Trade  of  a  Brewer  is  as  neceflary  as  that  of 
a  Chandler ;  and  yet  it  feems  to  be  agreed.  That  a  Brew-houfe,  erefted  in 
fuch  an  inconvenient  Place,   wherein  the  Bufmefs  cannot  be  carried  on  ^  ^*^  ^°°- 
without  greatly  incommoding  the  Neighbourhood,  may  be  indided  as  a  a!''iV3.^T4-" 
common  Nufance  :  And  fo  in  the  like  Cafe  may  a  Glafs-Houfe  or  Swine- Saik- 458, 
yard.  460- 

St£t.   II.     It  feemeth  certain,  That  it  is  a  common  Nufance  to  divert  Part  ^'°y  '°3- 
of  a  pubiick  navigable  River,  whereby  the  Current  of  it  is  weakened    and 
made  un..bie  to  carry  Vefli-ls  of  the  l^me  Burthen,  as  it  could  before.     Alfo 
it  hath  bec:n  holden  to  be  a  common  Nufance  to  divide  a  Houfe  in  a  Town 
for  poor  People  to  inhabit  in,  by  rcafon  whereof  it  will  be  more  dano-erous  zJRo!.  Ab. 
in  the  Time  of  InfG<aion  of  the  Plague.     [98]  °  139.  Pi.  3. 

^     Sefi.   12.     As  to  the  fecond  Point,  viz.    How  a  Nufance  may  be  re-2Roi.  Ab. 
moved  ;  it  feemeth  to  be  certain,  That  any  one  may  pull  down   or  other-  ',+'*■  ^• 
wife  deftroy  a  common  Nufance,  as  a  new  Gate,  or  even  a  new  Houfe  ^Ton?"'!^-'*' 
ereded  in  a  Highway,  Z^c  for  if  one  whofe  Eftate  is,  or  may  be,  preju- 
diced by  a  private  Nufance  a<ftually  eredted,  as  a  Houfe  hangino-  over  his  ^^°'' '*" ''^'* 
Grour.d,  or  flopping  his  Lights,  &c.  may  juftify  the  entring  Into  another's  sli^jg. 
Ground,  and    pulling   down    and  deflroying  fuch  a  Nufance,  whether    it'^^'^'42- 
were  eredled  before  or  fince  he  came  to  die  Eftate,  furely  it  cannot  but  fol-  '  c°  '°'"(,''' 
low  d  fortiori.  That  any  one  may  lawfxiUy  deftroy  a  common  Nufance  :  ?  Roi.^Rep." 
And  as  the  Law  is  now  holden,  it  feems,  that  in  a  Plea,  juftifyino-  the  Re-  9  E-  4-  35- 
moval  of  the  Nulance,  you  need  not  fliew  that  you  did  as  httle  Dama^^e      ^'°'  ^"^'"" 


'4- 


I  Jon.  22 t. 
Salk.  458. 


SeB.    13. 
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SeB.   13.     It  hath  been  adjudged,  That  if  a  River  be  flopped,  to  the 
^  Rol'^Ab      N"^'^"<^^  of  the  Country,  and  none  appear  bound  by  Prefcription  to  clear  it, 
\■^^.'^.   '      thofe  who  have  the  Pifcary,  and  the  neighbouring  Towns,  who  have  a  com- 
mon PafTage  and  Eafement  therein,  may  be  compelled  to  do  it. 

Se5i.   14.     As  to  the  third  Point,  viz.  In  what  Manner  common  Nu- 
\^l°\\x'     ^^"*^^^   "^^y  ^^  punifhed;  it  is  faid.  That  a  common  Scold  is  punifhable 
by  being  put  into  the   Ducking-Stool,  and  there  is  no  Doubt,  but  that 
whoever  is  convidled  of  another  Nufance,  may  be  fined  and  imprifoned ; 
l^^pi'^,'''      and  it   is   faid.    That  one  convidted  of  a  Nufance,    done  to  the  King's 
Stra.  686.       Highway    may    commanded    by   the   Judgment  to  remove  the  Nufance 
2Seff.Caf.  39.at  his  own  Coftsj  and  it  feemeth  to  be  reafonable.    That  thofe  who  are 
convided  of  any  other  common  Nufance  fhould  alfo  have  the  like  Judg- 
ment.    [99]  ^ 


CHAP.     LXXVL 

Of  Nufances    relattjig    to   Highways. 

ND  now  I  am  particularly  to  confider  fuch  Nufances  as  relate  to  High- 
ways, and  publick  Houfes ; 


A 


And  firft  for  the  better  Underftanding  of  thofe  which  concern  Highways, 
I  fhall  confider : 

1.  Such  as  relate  to  Highways  in  general. 

2.  Such  as  relate  to  Bridges  in  particular. 

For  the  better  Underflanding  of  Nufances  relating  to  Highways  in  general, 
I  £hall  examine  the  following  Particulars  : 

1.  What  fhall  be  faid  to  be  a  Highway. 

2.  At  whofe  Charge  and  by  whom  it  ought  to  repaired. 

3.  In  what  Manner  it  is  to  be  inlarged. 

4.  How  the  Surveyors  thereof  fhall  be  appointed. 

5.  How  fuch  Surveyors  ought  to  execute  their  Office. 

6.  What  fhall  be  faid  to  be  a  Nulance  to  the  Highway. 

7.  How  fuch  Nufinces  are  to  be  removed  and  punifhed. 

8.  In  what  Manner  thofe  who  are  charged  with  any  Offence  relating  to 

the  Highway,  are  to  be  proceeded  againfl. 

9.  How  Perfons  fo  proceeded  againft  may  defend  themfelves. 

As  to  the  firfl  Point,  viz.  What  fhall  be  faid  to  be  a  Highway,  it  is  faid 
that  there  are  three  Kinds  of  Ways  : 

I.  A  Footway,  which  is  called  in  Latin,  Iter. 
Co.  Lit.  56.  a.  2.  A  Pack  and  Prime- way,  which  is  both  a  Horfe  and  Foot- way,  and 

called  in  Latin,  A£lus. 
3.  A  Cart- way,    which   contains  the   other  two;  and   alfo  a  Cart- 
way, and  is  called  in  Latin,  Via  or  Aditiis,  and  this  is  either  com- 
mon 
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mon  to  all  Men,  and  then  it  is  called,  Fia  Regia,  or  belongs  to  fomc 
City  or  Town,  or  private  Perfon,  and  then  it  is  called,  Commiuis  Strata. 

St^.    I.     It  feemeth  that  any  one  of  the  faid  Ways,  which  is  common  „  .   - 
to  all  the  King's  People,  whether  it  lead  diredtly  to  a  Market-Town,  or 
only   from  Town  to  Town,  may  properly  be  called  a  Highway,  and  that,  ^j, 
any  fuch  Cartway  may  be  called  the  King's  Highway,  and  that  a  Nulance  ^ 

in  any  of  the  faid  Ways  is  punifhable  by  Indicflment  in  the  Court-Leet ; 
for  Indiftments  for  "  flopping  Horfeways,  and  ^  Footways,  have  often  been ,  (.^^^  p.,  g 
allowed,  and  where  others  have  been  quaOied,  no  other  Reafon  has  been  ">  i  Vent.  203. 
given    for  it,  but  that  the  Way  was  not  called  a  common  Way  or  High-  ^  J^^'''  '7S- 
way  ;  and   in     Books  of  the  bell  Authority,  a  River  common  to  all  Men  ^  j^i^i  ^s'. 
is  called  a  Highway;  and  it  is  laid  "  down  as  a  general  Rule,  That  IS'u-'zjAfl"  23. 
fances  to  any  Way  common  to   all  Men,  are  inquirable  in  the  Leet,  and  *  '^°^'^  ^^'l' 
Horfe-Caufeys  are  taken  Notice  of  by  •   Parliament  ;•  and   therefore  there       g^    ^y  ' 
feems  to  be  no  Reafon   why  any  Way  leading  from  Village  to  Village,  &M.  n. 
which  does  not  terminate  there,   but  is  alfo  a  Thoroughfire  to  other  To.vns, 
may  not  properly  be  called  a  common  or  Highway,  or  why  a  Nufance 
therein   Ihould  not  be  indidable,  whether  it  direftly   lead  to  a  Market- 
Town  or  not ;  for  fince  fuch  a  Way  lies  open  to  all  the  King's  Subjecfls, 
a  Nufance  therein  '  cannot  but  be  a  common  Nufance,  and  if  it  be  not  f  Kitchen 
puniihable  by  Indidtment  it  would  not  be  puniHrable  at  all,  inafmuch  as  it  35-  3. 
i^  feems  to  be  certain.  That  it  is  not  puniihable  by  Aftion,  becaufe  if  one  ^R^^'e^^'i^ 
.Man  might  bring   his  Adlion  in  refpeft  of  the  Poffibility   of  the  Damage  e  \-oore  iSo! 
which  he  might  receive  from  if,   all  other  Men  may  do  the  Hke,  which  ^^■3?'. 
would  introduce  a  Multiplicity  of  Actions  ;  and   therefore  the  Diftindtion  Co°Lit.  sot'a. 
which  is  taken  in  fome  ^  Books  concerning  this  Matter,  feems  to  be  very  27H.8. 27.3. 
reafonable,  That  every  Way  from  Town  to  Town  may  be  called  a  High- j^l^^^i^^^Va^* 
way,  bccaufe  it  is  common  to  all  the  King's  Subjeds,  but  that  a  Way  to ,  Vent^zos'. 
a  Parifh-Church,   or  to   the  common  Fields  of  a  Town,  or  to  a  private  3  Keb.  28. 
Houfe,  or  perhaps  to  a  Village  which  terminates  there,  and  is  for  the  Be- 
nefit of  the  particular  Inhabitants  of  fuch  Parifli,  Houfe,  or  Village  only, 
may  be  called  a  private  Way,  but  not  a  Highway,   becaufe  it  bclono-eth 
not  to  all  the  King's  Subjects,  but  only  to  fome  particular  Perfons,   each 
of  which,  as  it  feems,  may  have  an  Adlion  on  the  Cafe  for  a  Nufance  Co.  Lh.  56. 
therein. 

5,'  7.  2.  It  hath  been  holden,  that  if  there  be  a  Highway  in  an  open  iRol.  A.  390: 
Field,  and  the  People  have  ufed.  Time  out  of  Mind,  when  the  Ways  are^'-  '• 
bad,  to  go  by  Outlets  on  the  Land  adjoining,  fuch  Outlets  are  Parcel  of  the 
Way ;  for  the  King's  Subjeds  ought  to  have  a  good  Paffage,  and  the  o-Qod 
Pallage  is  the  Way,  and  not  only  the  beaten  Track ;  from  whence  it  fol- 
lows, That  if  fuch  Outlets  be  fown  with  Corn,  and  the  beaten  Track  be 
founderous,  the  Kijig's  Subjeds  may  juftify  going  upon  the  Corn. 

Sec}.  3.     It  feemeth   to   be  agreed,    That  an  ancient  Highway  cannot  c.oCa.  266 
be  changed  without  the  King's  Licence  firfl  obtained  upon  a  Writ  of  ^^/ 267. 
quod  damnuw,  and  an  Inquifition  thereon  found,  That  fuch  a  Change  will^'^"^'^  3+'* 
not    be   prejudicial  to   the  Publick ;  and  it  is  laid,  that  if  one  chano-e  a 
Highway  without  luch  Authority,  he  may  flop  the  new  Way  whenever 
he  pleafes ;  and  it   feemeth.  That   the  King's  Subjedts  .liave  not  fuch   an 
Interefl  in  fuch   new  Way  as   will  make  good  a  general  Juflification  of 
tlieir  going  in  it  as  in  a  common  Highway ;  but  that  in  an  Aftiori   of 
Trefpafs  brought  by  the  Owner  of  the  Land  againft  thofe   who  fliall  go  Cro.  a.  267; 
over   it,  they  ought  to  fliew  Ipecially,  by  Way  of  Exxufe,  how  the  old^''^'''' '■*'' 
Way  was  obflrufted,  and  the  wzw  one  fet  out;  alfo  it  is  laid.   That  the  "^^" 

F  f  f  Inha- 
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Inhabittints  are  not  bound  to  keep  Watch  in  fuch  a  new  Way,  or  to  make 

Amends  for  a  Robbery  therein  committed,    or  to  repair  it. 

Cro.  Ca.  267.      Sccl.  4.     However  it  is  certain,  That  a  Highway  may  be  changed  by  the 

Aft  of  God  J  and  therefore  it  hath  been  holden.  That  if  a  Water  which 

has  been  an  ancient  Highway,  by  Degrees  changes  its  Courfe,  and  goes  over 

22  AfT.  93.    different  Ground  from  that  whereon  it  ufed  to  run,  yet  the  Highway  con- 

iRoi.  A.  390.  tinues  in  the  new  Chanel,  in  the  fame  manner  as  in  the  old. 

As  to  the  fecond  Point,  vt%.  At  whofe  Charge,  and  by  whom  the  High- 
way ought  to  be  repaired,  I  fliall  confider : 

1.  What  Provifion  is  made  by  the  Common  Law   concerning   this 
Matter. 

2.  What  by  Statute. 

» 1  Rol.  Ab.  SeB.  5.  As  to  the  firft  of  thefe  Particulars,  it  feems  to  be  agreed,  That 
b  M  h  6  °^  common  Right,  the  general  Charge  of  Repairing  all  Highways  lies  on 
I  Vent  90.  ^^^  Occupiers  of  the  Lands  in  the  Parifli  wherein  they  are ;  but  it  is  faid, 
183,189.  That  the  Tenants  of  the  Lands  adjoining  are  bound  to  fcowr  their  Ditches, 
H^.C.  '44-aj^(^  there  is  no  Doubt  but  particular  Perfons  may  be  burthened  with  the 
'  ■'  general  Charge  of  repairing  the  Highway,  in  two  Cafes : 

1 .  In  Refpedl  of  an  Inclofure  of  the  Land  wherein  it  lies. 

2.  In  Refpeft  of  a  Prefcription. 

1  Rol.  Ab.         Se5i.  6.     And  firft  a  particular  Perfon  may  be  bound  to  repair  a  High- 
C^°  Ca    66  ^^y  inRefpecStof  an  Inclofure;  as  where  the  Owner  of  Lands  not  inclo- 
i  Sid.  464.     fed,  next  adjoining  to  the  Highway,  indoles  his  Lands  on  both  Sides  there- 
of, in  which  Cafe  he  is  bound  to  make  a  perfedl  good  Way,  and  fliall  not 
be  excufed  for  making  it  as  good  as  it  was  at  the  Time  of  the  Inclofure,  if 
it  were  then  any  way  defediive,  becaufe,  before  the  Incloliire,  the  People 
ufed,  when  the  Way  was  bad,  to  go  for  their  better  PafTage,  over  the  Fields 
adjoining,  out  of  the  common  Track,  which  Liberty  is  taken  away  by  the 
Inclofure. 
I  Sid.  464.         'S't'^-  7-     Alfo   it  hath  been  holden,  That  if  one  inclofe  Land  on  one 
Side,  which  hath  been  anciently  incloled  of  the  other  Side,   he    ought  to 
repair  all  the  Way,  but  that  if  there  be  not  fuch  an  ancient  Inclofure  of  the 
other  Side,  he  ought  to  repair  but   half  that  Way :  And  it  is  faid,  That 
where-ever  one  is  bound  to  repair  a  Highway  in  refpedl  of  an  Inclofure,  and 
lays  it  open  again  as  it  was  before,  he  fliall   be  freed  from  the  Charge  of 
repairing  it. 
zSaund.  160.      Se£i.  S.     Secondly,  A   particular   Perfon   may   be   bound   to    repair   a 
27  Aff-  8.^  ^  Highway  in  refpeft  of  a  Prefcription ;    and  it  is  faid.  That  a   Corpora- 
Brook  Pre-     tion  aggregate   may  be  compelled   to   do  it  by  Force  of  a  general  Pre- 
fcription 49,  fcription,  That  it   ought  and  hath  ufed  to  do  it,  without  fhewing  that  it 
Far  ^^^^  '■^  ^°  ^'^  ^^  Refpeft  of  the  Tenure  of  certain  Lands,  or  for  any  other 

Confideration,  becaufe  fuch  a  Corporation  in  Judgment  of  Law  never 
dies,  and  therefore,  if  it  were  ever  bound  to  fuch  a  Duty,  it  muft  needs 
continue  to  be  always  fo ;  neither  is  it  any  Plea,  That  fuch  Corpora- 
tion have  always  done  it  out  of  Charity ;  for  what  it  hath  always  done, 
it  fliall  be  prefumed  to  have  been  always  bound  to  do;  but  it  is  faid, 
2iEd.4.3i.b.That  a  Perfon  cannot  be  charged  with  fuch  a  Duty  by  a  general  Prefcrip- 
tion from  what  his  Anceftors  have  done,  becaufe  no  one  is  bound  to  do 
what  his  Anceftors  have  done,  unlefs  it  be  for  fome  fpecial  Reafon,  as 
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the  having  Land  defcended  from  fuch  Anceflors,  which  are  holdcn  by  fuch 
like  Service,  ^c.  yet  it  leems,  That  an   Indidmeat  charging  a  Tenant  in  Kellcw.  52.8; 
Fee-fimple  with    having  uled  of  Right  to  repair  fuch  a  Way  ratione  Te-  ^^^'^^  206. 
7iurfS  T'errct  Jhe,  is  certain  enough,  without  adding,  That  his  Anceftors, 
or  thofe  whofe  Eftate  he  hath,  have  always  fo  done,  for  that  is  implied  in 
faying,  That  he  has  always  ufed  to   do   it  ratione  Tenurce  fu(?.     Alfo  an 
Occupier,  as  fuch,  though  at  Will  only,   is  indictable  for  fuffering  a  Houfe  Salk.  357.  2. 
ftanding  upon  the  Highway  to  be  ruinous,  ^c.  and  the  Words  ratione  Te- 
?iurrp,  &c.  if  added,  are  Surplus. 

Secf.  9.     However  it  feemeth  certain,  That  whether  a  particular  Perfon  1  Mod.  112. 
be  bound  to  repair  a  Highway  by  Inclofure,    or  Prefcription,  &c.  yet  the  3  5'^«=''  3oi- 
Parllh  cannot  take  Advantage  of  it  upon  the  Plea  of  Not  guilty  to  an  In-       "'  '^  ' 
didlment  againft  them  for  not  repairing  it,  but  ought  to  fet  forth  their  Dif- 
eharge  in  a  fpecial  Plea. 

And  now  I  am  to  confider  In  the  fecond  Place,  at  whofe  Charge,  and 
by  whom  the  Highway  ought  to  be  repaired  by  Force  of  the  Statute  3  for 
the  better  Underflanding  whereof,  I  fliall  examine  : 

1.  Who  are  by  Statute  compellable   to  work  in  the  Repairs  thereof  in 
their  own  Perfons,  or  by  others. 

2.  Who  may  be  affeffed  to  a  Rate  made  for  the  Defraying  of  the  ex- 
traordinary Charges  of  fuch  Repairs. 

3.  What  other  Provifions  have  been  made  to  this  Purpofe, 

4.  In  what  manner  the  Profits  of  Lands  fettled  in  Truft  for  the  Repairs 
of  the  Highways  fhall  be  imployed. 

Se^.  ID.  As  to  the  firft  Point,  it  is  enabled  by  2  ©3  Ph.  &  Mar.  8.  Par.  2. 
and  22  Car.  2.  12.  That  the  PariJJ.n0/2ers  of  cuery  Paripo  P:all endeavour  the?n- 
felves  to  the  Amending  of  the  Highways  therein,  andjl^all  be  chargeable  there- 
unto asfolloweth;  that  is  to  fay,  Every  Perfon  for  every  Plough-land  in  'Til- 
lage or  Paftiire,  that  he  or  fe  fliall  occupy  in  the  fame  Par  if:),  and  every 
other  Petfon  keeping  there  a  Draught  or  Plow,  fall  find  and  fend  at  every 
Day  and  Place  to  be  appointed  for  the  amending  of  the  Ways  in  the  Parif,  one 
Wain  or  Cart,  furnijhcd  after  the  Cujlom  of  the  Country,  with  Oxen,HorfeSy 
or  other  Cattle,  and  all  other  Necef  dries  meet  to  carry  I'hings  convenient  for 
that  Purpofe,  and  alfo  two  able  Men  with  the  fame;  upon  Pain  of  every  Draught 
making  Default,  ten  Shillings ;  and  every  Houfeholder,  and  alfo  every  Cottager 
and  Labourer  of  that  Parif,  able  to  labour,  and  bei7ig  no  hired  Servant  by  the 
Tear,  JJmH  by  themfelves,  or  one  fufiicient  Labourer  for  every  of  them,  upon 
every  of  the  faid  Days,  work  and  travel  in  the  Amendment  of  the  fiid  High- 
ways ;  upon  Pain  of  every  Perfon  making  Default,  to  lofe  for  every  Day,  one 
Shilling  and  Six-pence:  And  if  the  faid  Carriages  of  the  Parijl:,  or  any  of  ^^  q^  ^  -■ 
them  fall  not  be  thought  needjul  by  the  Surveyors,  to  be  occupied  upon  any  of  the  Par.  g. 
faid  Days,  that  then  every  fuch  Perfon  that  {loould  have  fent  any  fuch  Car- 
riage, fhall  fend  to  the  fatd  Work,  for  every  Carriage  fo  fparedy  two  able 
Men,  there  to  labour  for  the  Day ;  upoji  Pain  to  lofe  for  every  Man  not  fo  fent 
to  the  faid  Work,  'Twelve-pence ;  and  every  Perfon  and  Carriage  abovfaid 
Jhall  have  and  bring  with  them  Juch  Shovels,  Spades,  Picks,  Mattocks,  ^and 
other  Tools  and  Jnftruments  as  they  do  make  their  own  Ditches  and  Fences  with- 
al, nndfuch  as  be  nectfary  for  their  faid  Work  :  Afid  all  the  faid  Perfo?is  and 
Carriages  fall  do  and  keep  their  IFork,  as  they  fmll  be  appointed  by  the  faid 
Supervifors,  or  one  of  them,  eight  Hours  of  every  the  fiid  Days,  unlefs  they 
fall  be  otherwife  licenfed  by  the  faid  Supervifors,  or  one  of  them. 
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Se5t.  II.  And  it  is  farther  enadled  by  1%  El.  10.  Par.  2.  ^at  every  Per'. 
Jon  or  Perfo)7S  (except  fuch  as  dioell  in  the  City  of  London)  that  Jhall  be  af- 
JcJJ'ed  to  the  Payment  of  any  Siibjidy  to  Her  Majejiy,  to  five  Pounds  in  Goods, 
or  forty  Shillings  in  Lands,  or  above,  during  all  fiich  Tiiiie  as  he  Jhall  Jland 
fo  ajjcfed  and  not  altered,  and  being  none  of  the  Parties  chargeable  for  the 
Ameiidjncnt  of  Highnvays  by  atiy  former  Law,  but  as  a  Cottager,  Jl:all  find  two 
able  Men  yearly  to  labour  in  the  Highways,  at  the  T'imes  appointed. 

Seif.  12.     And  it  is  farther  enacted  by  the  faid  Statute,  Par.  3.  That  every 
other  that  JImII  occupy  a  Plough-land  in  Tillage  or  Pafiure,  lying  in  feveral 
Parifhes,  Jkall  be  chargeable  to  the  fjiaking  of  the  Ways  within  the  PariJIi 
where  he  dwelleth,  as  far  forth,  and  in  fuch  Manner  and  Fortn,  as  any  Per- 
fon,  having  a  Plough-land  in  any  one  Parijh,  is  or  ought  to  be  chargeable. 
Dal.  ca.  26.        Se£t.  13.     It  was  made  a  great  Doubt  in  the  Conftrudtion  of  thefe  Sta- 
3  ^'[^  i^^"  tutes,  what  fhould  be  accounted  a  Plough-land  within  the  Purview  of  them  ? 
'''■    For  the  fettling  whereof  it  was  enadled  by  7  G?  8  JF.  3.  29.  That  a7iy  Per/on 
that  JJ.^all  have  in  his  or  her  Occupation,  Wood-land,  or  other  Land,  to  the  Va- 
lue of  fifty  Pounds  per  Annum,  fioall  be  adjudged  and  deemed  to  have  a 
Plough-land,  as  to  all  or  any  of  the  Purpofes  within  any  cf  the  Statutes  be- 
fore that  Time  made,  of  or '  concerning  the  Highways,  any  Thing  in  them,  or 
any  Ufage  or  Cufiom  to  the  contrary,  in  any  wife  notwithfianding. 

Se£t.  14.  Alfo  it  is  farther  enadted  by  the  above  mentioned  Statute  of  22 
Car.  2.  12.  Par.  8.  That  in  fuch  Places,  where  there  is  no  Ufe  of  Carts  and 
Teams  for  the  Anwidment  of  the  Highways,  but  the  Ufage  and  Practice  is  to 
carry  Stones,  Gravel,  Earth,  or  other  Materials  for  fuch  Amendment,  upon 
the  Backs  of  Horfes,  or  by  any  other  Kinds  of  Carriages,  that  in  all  fuch 
Places  the  Inhabitants,  ufing  any  fuch  Horfes  or  other  Carriages,  flxill  fetid  in 
fuch  their  Horfes  as  are  accufiomed  to  that  Kind  of  Labour,  and  fuch  their 
other  Carriages,  with  able  Perfons  to  work  with  the  fame,  in  like  Manner, 
and  under  the  li/:e  DireBions,  Forfeitures  and  Penalties,  as  by  any  former 
Statute  for  repairing  of  Highways  is  appointed  for  Carts  and  Teatijs. 

In  the  Expofition  of  thefe  Statutes  the  following  Opinions  have  been 
holden, 

»3  Keb.  253.  SeSf.  15.  I.  That  '  Perfons  in  Holy  Orders  are  within  the  Purview  of 
47^-  ^  them,  in  refpedl  of  their  Spiritual  Poffeffions,  as  much  as  any  other  Perfons 
Watf^ca.V.  whatfoever,  in  refpedl  of  any  other  PoffefTions,  for  the  Words  are  general, 

2  inii.  704.    and  there  is  no  Kind  of  Intimation  that  any  particular  Perfons  fliall  be  ex- 

empted more  than  others, 
i-  Raym.  186.      SeB.  1 6.     II.  ^  That  he  who  keeps  feveral  Draughts  in  a  Parifh  is  bound 

3  Keb.  567.  to  fend  a  Team  for  each  Draught,  whether  he  occupy  any  Land  in  the  Pa- 
Vide  Dalt  "^'  °^  ^'^^ '  ^"^  "^  ^^^'^  Manner,  That  he  who  occupies  feveral  Plough- 
ca.  26,  '  lands,  ought  to  fend  a  Team  for  each  Plough-land,  whether  he  keeps  any 
2  Keb.  617.    Draught,  or  not. 

'Palm.  389.       SeB.  17.     III.  That  ^  notwithftanding  the  Words  of  the  Statute  extend 

zR0l.Re.412.  only  to  the  Occupiers  of  Land,  yet    if  the  Owner  neither  occupy  them, 

nor  let  them,  but  fuffer  them  to  lie  frefh,  he  fliall  be  charged  as  much  as  if 

he  had  occupied  them,  for  there  is  no  Reafon  that  the  Publick  fliall  fuffer 

for  his  Negligence. 

SeB.  I  8.  IV.  That  it  is  no  Excufe  for  the  Inhabitants  of  a  Parifli,  be- 
ing indidled  at  Common  Law  for  not  repairing  the  Highways,  That  they 
Dalt.  ca.  26.  have  done  the  full  Work  required  of  them  by  Statute,  for  fince  thefe  Sta- 
tutes are  wholly  in  the  Affirmative,  and  made  in  Aid  of  the  Common  Law, 
and  to  fupply  the  Defedls  thereof,  they  fliall  not  be  conflrued  to  abrogate 
any  Provifion  thereby  made  for  thefe  Purpofes. 

'  ■  SeB.  19. 
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SeB.   19.     Dalton  is  of  Opinion,  That  he  who  keeps  a  Draught   and 
but  two  Horfes,  ought  to  attend   therewith  at  tlie  Times  appointed,  and  Dalt.  ca.  26- 
that  if  Jie  carry  with  them  fuch  Loads  as  they  are  able  to  draw,  he  fliall 
be  excufed. 

SeB.  20.  As  to  the  fecond  Point,  "olz.  Who  may  be  affeffed  to  a  Rate 
made  for  tlie  defraying  of  the  extraordinary  Charges  of  fuch  Repairs,  it  is 
ena<3:ed  by  the  above  mentioned  Statute  of  22  Car.  2.  12,  Par.  10,  11.  and 
2,  &  /^W.  C^  M.  \2.  That  ivhcrc  the  Jujlices  cf  the  Peace  of  any  County^ 
City,  or  other  Place,  or  the  major  Part  cf  thew,  at  their  General  or  S^narter- 
Stfions,  fall  be  fully  fatisfied  that  the  commoii  High-ways,  Caifys,  Bridges^ 
Streets  or  Pavements,  ivithin  any  PariJ)},  Townfip,  or  'Hamlet,  &c.  ivithin 
their  refpcSive  Jurifdi^'ion,  cannot  be  jhficieiitly  amended,  repaired,  and  /up- 
per ted,  by  Means  of  the  Laws  then  in  Force,  without  the  Help  cf  the  faid  AEls-, 
in  all  fuch  Cafes  one  or  more  AfeJJment,  or  Ajj'effments,  upon  all  and  every  the  In- 
habitants, Oimiers,  and  Occupiers  of  Lands,  Houfes,  Tenements,  and  Heredita- 
7nents,  or  any  perfonal  Eftate,  ufually  rateable  to  the  Poor,  within  any  fuch  Parif:^ 
Townfip,  or  Hamlet,  &c.  fall  be  made,  levied,  colle^^ed,  and  allowed,  by  fuch 
Per/on  and  Perfons,  and  in  fuch  a  Manner  as  tloefaid  Jufices  by  their  Order  at 
fuch  Sefions  fall  direct  and  appoint  in  that  Behalf:  And  the  Money  therchy 
rai fed  fall  be  imployed  and  accounted  fr,  according  to  the  Order  and  Direclions 
of  the  [aid  fuftices,  for  and  towards  the  Amending,  Repairing,  Paving,  Clean fing 
and  Supporting  fuch  Highways,  Caufeys,  and  Bridges,  from  Time  toTime,  as  Need 
fall  require,  and  the  f aid  Afe[fments  fall  be  levied  by  Difrefs  and  Sale  of  Goods 
on  Non-Payment  upon  Demand,  &c.  Provided  that  no  fuch  Afeffmetit  or  Afejf- 
ments  to  be  made  in  any  one  Tear,  fall  exceed  the  Rate  of  Six-perue  in  the  Pound 
of  the  yearly  Value  of  any  Lands,  Hoifes,  Tenements  and  Hereditaments,/  af- 
fej'ed,  nor  the  Rate  of  Six-pence  for  twenty  Pounds  in  petfonal  Eftate. 

Se£l.  2 1 .  And  it  is  farther  enadled  by  the  above  mentioned  Statute  of 
7  ©"  8  ^.  3 .  29.  Par.  4.  That  if  any  Infip,  Liberty,  Precin^,  or  Fill,  that  itjes 
to  repair  their  own  Highwuys,  fall  have  levied  the  Rate  of  Six-pence  in  the 
Pound,  and  imployed  the  fame  towards  the  Repair  of  the  Highways,  and  yet  the 
faid  Highways  are  not  fifficiently  repaired,  in  fuch  Cafes  it  fall  be  law  fid  for 
the  fuflices  of  the  Peace  at  their  fpecial  Sfjions  to  be  held  every  four  Mojiths, 
for  the  Confideration  of  the  Highways,  to  order  the  whole  Parif  to  contri- 
bute to  the  Repairing  thereof. 

Se5l.  22.  It  is  recited  hy  1  &  /\.  JV.  &  M.  12.  That  divers  Parifcs  aJid 
Towf}fips,  having  not  any  Gravel-fones,  ^tarries,  nor  any  other  Materials  fit- 
ting  or  cotiveniet2t  for  the  Amending  or  Repairing  of  the  Highways  within  the 
faid  Parif  es  and  Townfips,  the  Surveyors  cf  the  Highways  oj fuch  Parif  es  and 
Townfips,  had  been  forced  to  lay  out  their  own  Money  for  the  Buying  of  fuch  Ma- 
terials as  were  necejfary  for  that  Purpofe,  and  yet  had  no  Remedy  by  any  Law 
then  in  Force  Jor  a  Reimburfemcnt  of  fuch  Expences  j  and  thereupon  it  is  en- 
aded.  That  upon  Notice  given  by  the  Surveyor  or  Surveyors  cf  the  Highways  to 
the  f if  ices  of  the  Peace  at  their  fpetial  Scfims,  and  Oath  tnade  cf  what  Sum 
or  Sinns  of  Money,  he  or  they  have  or  hath  fo  laid  out  and  expended,  upon  Amen- 
ding and  Repairing  of  the  faid  Highways,  the  Jufices  of  Peace,  or  any  two  of 
tijcm,  at  their  fpecial  Sefions,  may  by  IVarrant  under  their  Hands  and  Seals, 
caufe  an  equal  Rate  to  be  made  for  the  Re-imburfing  the  faid  Surveyor  or  Sur- 
veyors, the  Monies  by  him  or  them  laid  out  as  aforefiid,  upon  all  the  Inhabitants 
of  fuch  Parif  or  Townfip  where  fuch  Mofiies  are  expended,  according  fo  the 
Rules  and  Methods  prefcribed  by  43  El.  2.  which  Rate  being  confirtned  and  al- 
lowed by  the  faid  Jufices  in  their  fpecial  Sefions,  fall  be  colle^ed  and  gathered 
by  the  faid  Surveyor  or  Surveyors  of  the  Higlrways;  and  if  any  Perfon  or  Per- 
fons refufe  to  pay  the  Monies  fo  qffefed  on  him  or  theniy  that  then  the  fame  fall 
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be  levied  by  the  /aid  Surveyors  by  DiJireJ's  and  Sale  of  the  Goods  and  Chattels 

of  the  Perjbns  fo  refu/mg,  rendring  to  the  Party  the  Overplus,  reafonable  Charges 

gainft  ttie^In- y^'^"  i^Mng  the  J'atd  Dijlrefs  firji  to  be  deduced.   If  the  Jujlices  refiife  to  make 

habitants  of  Jiich  a  Rate,  they  are  cotnpellable  by  Mandamus //-o/«  the  Kings  Bench,  on  AfR- 

Chdht" '"     ^^^"^  °f^^'^^  Monies  hav/ng  been  laid  out ;  and  the  Mandamus  Jl^all  be  directed 

to  the  Jiijiices  of  the  County,  and  ferved  on  thofe  of  the  privy  Seffions. 

SeB.  23.     As  to  the  third  Point,  vix.   What  other  Provifions  have  been 
made  to  this  Purpofe,  it  is  enadted  by  the  faid  Statute  of  3  G?  4  ^^.  £f  M.  12. 
Ihat  no  Fine,   Ijjne,   Penalty,  or  Forfeiture,  for  not  repairing  any  Highway, 
Jhall  be  returned  into  the  Court  of  Exchequer,  or  other  Court,  but  f mil  be  levied 
and  paid  into  the  Hands  of  the  Surveyors  of  the  Par  if j  or  Place,  to  be  applied 
towards  the  Repair  and  Amendment  offuch  Highway  ;  and  that  if  any  Fine,  Pe- 
nalty, or  Forfeiture,  iinpofed  on  any  Parifo  or  Place,  for  not  repairing  the  High- 
ways, f:all  hereafter  be  levied  on  any  one,  or  more,  oj  the  Inhabitants  of  j'uch 
Par  if}  or  Place,  that  then  fiich  Inhabitant  or  Inhabitants  fxdl  make  his  or  their 
Complaint  to  the  Jufices  of  the  Peace  at  their  jpecial  Sejjions,  and  the  faid  Ju- 
ftices,  or  atiytwoofthem,  are  by  the  faid  Statute  impowered  and  authorized  by 
Warrant  under  their  Hands  and  Seals,  to  caufe  a  Rate  to  be  made,  according  to 
•Seethe  pre-  ^^^  Form  and  Manner  ^  aforefaid,for  the  Reimburfingfuch  Inhabitant  or  Inhabi- 
cedentSe-      tants  the  Money  fo  levied  on  him  or  them,  as  aforefaid,  which  Ratefo  made,  and 
^""'"  confirmed  by  two  Juftices,  as  aforefaid,  fall  be  colleSied,  and  levied  by  the  Sur- 

veyor or  Surveyors  of  the  Highways  offuch  Parifj  or  Place  jo  prefented  or  in- 
diSled,  as  aforefaid,  and  the  faid  Surveyor  or  Surveyors  jhall  within  one  Month 
next  after  the  Making  and  Confirming  the  Rate  aforefaid,  pay  unto  the  Inhabi- 
tant or  Inhabitants,  fiich  Money  fo  levied  on  him  or  them,  as  aforefaid. 

SeSl.  24.  Alfo  the  later  Statutes  which  have  impofed  any  Penalties  on 
Surveyors  of  the  Highways,  or  others,  for  any  Offences  relating  to  the 
Highways,  have  generally  ordained  that  the  Whole,  or  Part  thereof,  fhall 
be  applied  to  the  Repairs  of  the  Highways  of  the  Place  wherein  the  Offence 
ihall  be  committed,  as  will  more  fully  appear  in  the  fubfequent  Part  of  this 
Chapter. 

SeB.  25.  As  to  the  fourth  Point,  viz.  In  what  Manner  the  Profits  of 
Lands  fettled  in  I'ruft  for  the  Repairs  of  the  Highways  (hall  be  employed, 
it  is  enadled  by  the  above  mentioned  Statute  of  22  Car.  2.  12.  Pai-.  2.  T^hat 
where  any  hands  have  been,  or  fiall  be  given  for  the  Maintenance  ofCaufeys, 
Pavements,  Highways  and  Bridges,  all  fuch  Perfons  that  are,  or  fall  be,  en- 
feoffed, or  tr lifted  ivith  any  fiich  Lands,  pall  let  them  to  farm  at  the  mojl  im- 
proved yearly  Value  without  Fine;  and  that  the '^jujlices  of  Peace  in  their  open 
Seffions  fall  enquire  by  fuch  Ways  and  Means  as  they  think  fitting,  into  the  Value 
of  all  fuch  Lands  fo  given,  or  to  be  given,  and  order  the  hnprovement  and 
Imployment  of  the  Rents  and  Profits  thereof,  according  to  the  Will  and  Di- 
reSlion  of  the  Donor  of  fich  Lands,  if  they  find  that  the  Perfons  fo  intrufed, 
have  been  negligent  or  faulty  in  the  Performance  of  their  Trufl,  [except  fiich 
Lands  have  been  given  to  the  Ufes  aforefaid,  to  any  College  or  Hall  in  either  of 
the  Univerfities  of  this  Kingdom,  which  have  Vifitors  of  their  own)  any  Law^ 
Statute,  Ufage,  or  Cuflom,  to  the  contrary  notwithftanding. 

Se£l.  26.  As  to  the  third  general  Head  of  this  Chapter,  viz.  In  what 
Manner  the  Highway  is  to  be  enlarged,  it  is  enaded  by  i  3  Ed.  i .  Stat.  2.  com- 
monly called  theStatuteof /fVw/vy?fr,  Chap.  5.  That  Highways  leadifig  from  one 
Market-Town  to  another  fJjali  be  enlarged,  Jo  that  there  be  neither  Dyke,  Tree, 
nor  Biif,  whereby  a  Man  may  lurk  to  do  Hurt,  within  two  hundred  Foot  of 
the  one  Side,  and  two  hundred  Foot  of  the  other  Side  of  the  Way  :  So  that  the 
Statute  fall  not  extend  to  Afes,  nor  imto  great  Trees,  &c.  and  if  by  Default  of 
the  Lord  that  will  not  avoid  the  Dyke,  Underwood,  or  Btifes,  in  the  Manner 
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dforefaid,  any  Robberies  be  done  therein,  the  LordJi:ali  be  (infwerable  for  the 
Felo'nv,  and  if  Murder  be  done,  the  Lord PmiII  make  a  Fine  at  the  King'sPlea- 
fure:  And  if  the  Lord  be  not  able  to  fell  the  Underivood-,  the  Country  jhall  aid 
him  therein.  Aijd  the  King  ivilleih,  that  in  his  Demean  Lands  and  H''oods  within 
his  Forejl,  afid  ivithout,  the  Ways  jl.mll  be  enlarged,  as  before  isfaid.  And  if 
per-cafe  a  Park  be  taken  from  the  Highway,  it  is  requijite  that  the  Lordfiall 
fet  his  Park  the  Space  of  tivo  hundred  Foot  from  the  Highways,  as  before  is  /aid, 
or  that  he  make  fuch  a  IVall,  Dyke,  or  Hedge,  that  Offenders  may  not  paj's  nor 
return  to  do  Evil. 

Se5f.  27.  Alfo  it  is  enaded  by  tlic  above  mentioned  Statu;e  of  3  G?  4 /K, 
&  M.  12.  That  the  Surveyors  of  the  Highways  Ihall  make  every  Cartway 
leading  to  any  Market-Town,  eight  Foot  wide  at  the  leaf,  and  as  near  as  may 
be,  even  and  level. 

Se£l.  28.  And  it  is  farther  en-aded  and  declared  by  the  fame  Statute, 
That  no  Horfe-Caifey,  or  Cat  fey  for  Horjes,  travelling  upon,  or  in  any  public  k. 
Highway,  be  lefs  or  under  three  Foot  in  Breadth. 

'SeSl.  29.  Alfo  it  is  enafted  by  S  ©"  9  /F.  'z-  "^  S-  ^^^'^  ''^-'^  J"j^i^^^  of  the 
Peace  of  any  County,  City,  Riding,  Divifion,  Liberty,  or  Place,  or  the  major 
Part  of  them,  being  fve  at  theleaji,  at  their  ^arter-Sepjions,  fall  have  Power 
to  enlarge  or  widen  any  Highways  in  their  refpeSlive  Counties,  Ridings,  Divi- 
fions.  Liberties,  or  Places,  jb  that  the  Ground  to  be  taken  into  the  /aid  Highways 
do  not  exceed  eight  Yards  in  Breadth,  and  that  the  Jaid  Power  do  not  extend  to 
full  down  any  Houje,  or  to  take  away  the  Ground  of  any  Garden,  Orchard,  Court  ^ 
or  Tard:  And  for  the  SaiisfaSiion  of  the  Perfons  who  are  Owners  of  or  mav 
be  interejled  in,  the  /aid  Ground  that  p.^all  be  laid  into  the  /'aid  Highways,  the 
paid  'Ju  ft  ices  are  by  the  f aid  Statute  impowercd  to  i?npanel  a  Jury  bejore  them, 
and  to  adminijler  an  Oath  to  the  [aid  Jury,  That  they  will  ajje/s fuch  Damages 
to  be  given,  and  Recompence  to  be  made  to  the  Owners  and  others  intere/led  in 
the  /'aid  Ground,  for  their  rejpc£live  Intcre/ls,  as  they  fiall  think  reaj'onable,  not 
exceeding  fve  and  tiventy  Tears  Pur  chafe  for  Lands  /o  laid  out,  and  likewife 
fuch  Recompence  as  they  fl:all  think  reafonable  for  the  Making  of  a  new  Ditch  and 
Fence  to  that  Side  of  the  Highway  that  fall  be  fo  enlarged,  and  alfo  SatisfaSiion 
to  any  Perfon  that  may  be  other  wife  injured  by  the  enlarging  of  the  faid  High- 
ways :  And  upon  Payment  of  the  /'aid  Money  /o  awarded,  or  leaving  it  in  the 
Hands  of  the  Clerk  of  the  Peace  oftherefpeBive  County  for  the  JJ/'e  of  the  Owner, 
cr  of  others  inter  ejfed  in  the  /'aid  Ground,  the  hit  ere jl  of  the  /aid  Per/'ons  pall 
be  for  ever  divejled  out  of  them,  and  the  Ground  that  /hall  be  laid  into  any 
Highway  by  Virtue  of  the  faid  AB,  fl:allbe  efeemed  a  fublick  Highicay  to  all  In- 
tents and  Pur/^o/'es  whatjoever  ;  and  the  /aid  fuflices  jhall  have  Power  to  order 
one  or  more  Ajje/jment  or  A fef  merits  to  be  made,  levied,  or  collected,  upon  all 
and  every  the  bibab'itants.  Owners,  or  Occupiers  of  Lands,  Houj'es,  Tenements  or 
Hereditaments,  in  their  re/peciive  Par'ipes  or  Places  that  ought  to  repair  thefaine, 
toj'uch  Perfon  or  Perjhis,  and  in  j'uch  Manner  as  the  jaid  Ju/lices  at  fuch  Sef- 
fons  Pall  dii  eel  and  appoint ;  and  the  Money  thereby  rai/'ed  flmll  be  employed  and 
accounted  for,  according  to  the  Order  and  DireBion  of  the  /'aid  fuflices,  for  and. 
towards  the  Purcha/ini  0/  the  Land  to  enlarge  the  J'aid  Highways,  and  for  the 
Making  the  /aid  Ditches  and  Fences :  And  the  faid  Affeffments  fall,  by  Order  of 
the  faid  Jujlices,  be  levied  by  the  Overfeers  of  the  Highways,  by  Di/lrejs  and  Sale 
of  the  Goods  of  Per/'ons  /b  a/j'efed,  not  paying  the  fame  within  ten  Days  after  De- 
mand, rendring  the  Overplus  of  the  Value  of  the  Goods  /b  diftrained  to  the 
Owner  and 'Owners  thereof  {the  necefjary  Charges  being  firjl  deduBed). 

SeB.  30.  But  it  is  provided  by  the  faid  Statute,  That  no  juch  Afjeffment 
or  Afeff'ments  7nade  in  any  one  Tear,  for  enlarging  of  Highways,  fjall  exceed 
the  Rate  of  Six-pence  in  the  Pouni  of  the  yearly  Income  cf  any  Lands,  Houles, 
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'Teneme?7ts,  and  Hereditaments,  nor  the  Rate  of  Six-pence  in  the  Found  for 
perfonal  Ejlates. 

SeSl.  3  I .  Alio  it  is  farther  enafted  by  the  faid  Statute,  That  the  Jujlices 
of  Peace  at  their  ^arter-Seflions,  at  the  Requcft  of  any  Perfon,  for  the  piit- 
ting  in  Execution  tlie  Powers  cotitaitied  in  the  faid  A5i  for  the  Enlarging  of 
Highways,  Jhall  ijjiie  out  their  Precepts  to  the  Owner  or  Owners  of  Ground,  or 
others  inter ejled  in  the  fame,  that  are  to  be  laid  ijito  the  faid  Higlrways,  to  ap- 
pear at  the  next  ^artcr-SeJJions,  or  Pxw  Caiife  why  the  faid  Highways  Jhoidd 
not  be  enlarged. 

Seel.  32.  And  it  is  farther  enacfled,  That  if  any  Order  or  Decree  JJjall  be 
made  by  the  faid  fu/lices  for  the  laying  out  of  Ground  for  the  Enlarging  of 
Higlnvays,  the  Owners  or  Proprietors  of  the  faid  Ground  JImU  have  free  Liberty  ^ 
within  eight  Months  after  fuch  Order,  to  cut  down  any  Wood  or  Timber  growifig 
upon  the  faid  Ground,  or  upon  the  NegleSi  thereof,  that  the  fame  fiall  be  fold  by 
Order  of  the  faid  fiijlices,  and  the  Owners  of  fuch  Wood  or  Timber  f mil  receive 
the  full  of  what  fhall  be  made  thereof  the  Charges  being  fir  [I  deduced. 

SeB.  33.  And  it  is  farther  enaded,  That  any  Perfon  grieved  by  the  Order 
or  Decree  of  the  faid  Jujlices  may  appeal  to  the  Judges  of  Affize  at  the  next 
Affize  07ily  to  be  held  for  the  County  where  fuch  Decree  or  Order  JImU  be  made^ 
and  any  of  the  faid  Judges  are  by  the  faid  Statute  impowered  to  examine,  af- 
firm, or  revcrfe  the  faid  former  Order  and  Decree,  as  in  Judgment  they  Jl^all 
tlmtkfit,  and  if  affirmed,  to  award  Co/Is  againfi  fuch  Appella?2ts  for  their  Vexa- 
tion and  Delay,  and  to  caufe  the  fame  to  be  levied  by  Diflrejs  a?id  Sale  of  the 
Appellant's  Goods,  rendring  the  Overplus  to  the  faid  Appellajits. 

SeB.  34.  And  it  is  farther  enacted  by  the  faid  Statute,  That  where  any 
common  Highway  fi:>all  be  inclofed  after  a  Writ  of  Ad  quod  damnum  iffue'd, 
a7id  Inquifition  thereupon  taken,  any  Perfon  grieved  by  fuch  Inclofure,  may 
make  his  Appeal  to  the  ^arter-Sefiions  of  the  County  to  be  held  next  after  fuch 
Inquifition  taken,  which  Jlmll finally  hear  and  determine  fuch  Appeal ;  and  if  no 
fuch  Appeal  be  made,  then  the  faid  Inquifition  and  Returii  entrcd  and  recorded 
by  the  Clerk  of  the  Peace  of  fuch  Cou?ity  at  the  ^arter-Scfiions,  Jl:aU  be  for  ever 
afterwards  binding  to  all  Perfoiis  whatfoevcr. 

Setl.  35.  As  to  the  fourth  general  Head  of  this  Chapter,  viz.  In  what 
Manner  the  Surveyors  of  the  Highways  fliall  be  appointed,  it  is  enaded  by 
3  G?  4  Will.  &  Mar.  12.  That  upon  thejix  and  twentieth  Day  o/" December  in 
every  Tear,  unlefs  that  Day  be  Sunday,  and  then  on  the  feven  a7id  twentieth, 
the  Confiables,  Headboroughs,  Tithing-men,  Church-wardens,  Surveyor  or  Sur- 
vevors  of  the  Highways  and  Inhabitants,  in  every  Parijlo,  fi-mll  ajfemble  together, 
a7id  the  major  Part  of  them  as  are  fo  affembled,  Jhall  make  a  lifl  of  the  Names 
of  a  competent  Number  of  the  Inhabitants  in  their  Parifio,  who  have  an  Efiate 
in  Lands,  Tenements,  or  Hereditametits,  in  their  own  Right,  or  their  Wives, 
of  the  Value  of  ten  Pounds  by  the  27a r,  or  a  perfonal  Eliate  of  the-  Value  of 
07ie  hundred  Pounds,  or  are  Occupiers  or  Tenatits  of  Hoifes,  Lands,  Teneme?itSy 
or  Hereditaments,  of  the  yearly  Value  of  thirty  PouJids,  if  any  fuch  there  be; 
or  if  there  be  710  fuch  Perfo7is  ?'«  the  Pa7-ifi.\  then  the  faid  Lift  to  be  of  the  tJiofi 
fujicie7it  I7ihabita7its  of  fuch  Parip.\  and  Jhall  return  fuch  Lift  wito  two  or  7nore 
of  the  Jufiices  of  the  Peace  in  or  71c  ar  the  Divifion  of  the  County  in  which  their 
Parifii  lies,  at  a  fpecial  Seffions  to  be  held  for  that  Purpofe  within  the  faid  Di- 
vifion,  on  the  third  Day  of  ]^nn'^xy  next  followi7ig,  imlefs  it  JJmU  happen  on  a 
Swiday,  and  then  to  be  the  fou7-th  ofthefa)7ie  Mo7ith,  or  within  fifteen  Days  after; 
for  which  Pu7-pofe  the  [aid  Jufiices  are  required  to  hold  a  fpecial  Sefiions  at  fome 
Pl^ce  within  that  Divijion  whei-e  the  Pa7-ifij  lies,  and  to  give  Notice  of  the 
Time  a7id  Place  where  they  inte7id  to  hold  the  fame,  to  the  Coiifiables,  Headbo- 
roughs, Tithing!7ien,  Church-wardens,  and  Su7-veyors  cf  the  Highways  of  every 
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Tarij}:)  'within  the  find  Divifiofi,  at  Icajl  ten  Bays  before  the  Holding  offhefaid 
Sejions;  and  the  faid  Jnftices  pall  then  and  there,  out  of  the  faid  Lifts,  ac- 
cordi}ig  to  their  Difcretion,  and  the  Largenefs  of  the  Parijh,  by  Warrant  wider 
their  Hands  a?id  Seals,  nominate  and  appoint  o?ie^  tioo,  or  more,  as  they  JJjall 
think  fit,  and  approve  of,  being  cf  like  Sufficiency  as  aforefaid,  to  be  Sur'veyor  or 
Surveyors  of  the  Highways  cf  every  Parijh  within  the  Divi/ion,  or  J  or  any  Ham^ 
let,  PrecinB,  Liberty,  Tithing  or  Town,  of  and  in  the  fame  Divifwn,  for  the 
Tear  enfuing;  which  Nomination  and  Appointment  foall  by  the  Co?iJlables,  Head-- 
boroughs,  Tithingmen,  or  Surveyors  of  the  Highways  for  the  Time  being,  orfome 
of  them,  be  notified  to  the  P  erf  on  or  Per  Jons  fo  Jiominated,  chofen,  a?id  appointed, 
by  thefaid  Jn/iices  within  fix  Days  after  f  11  ch  Nomination,  by  ferving  him  or 
themwiththefaidWarra7it  or  Warrants,  or  by  leaving  the  fame,  or  a  true  Copy 
thereof,  at  his  or  their  Hoifes  or  uftial  Places  of  abode  ;  and  from  thenceforth 
the  Perfon  or  Perfonsfo  nominated  and  appointed,  JJoall  be  Swveyof  or  Surveyors 
of  the  Highways,  for  the  Par ip.  Town,  Village,  Hamlet,  PrecinB,  or  Tithing, 
for  which  he  pall  have  been  fo  nominated,  chofen,  and  ap>poi?itedfor  the  Tear  en- 
fuing, andffjall  take  upon  him  and  them  refpeoiivcly  and  duly  execute  the  /aid 
Office  according  to  the  former  Laws  made  concerning  the  Highways,  and  thefaid 
A5l ;  and  if  the  f aid  Perfons  fo  nominated  and  ferved  with  thefaid  Warrant 
fiall  refufe,  or  negleSl  fo  to  do,  he  or  they  fo  refufmg  or  ncglc  Sling  foall  forfeit 
the  Sum  of  five  Poimds,  to  be  levied  on  his  or  their  Goods  and  Chattels,  by  Di- 
firefs  and  Sale  of  the  fame,  by  Warrant  under  the  Hand  and  Seal  of  two  or  more 
fuftices  of  the  Peace  of  the  fame  Divifwn,  or  in  Defaidt  thereof  any  Jieighbour- 
ing  Jufiices  of  the  Peace  for  the  f aid  County,  which  Warra?it  the  J  did  fuftices 
are  required  to  make  upon  Information  of  any  one  credible  Witnefs  u.  on  Oath', 
the  one  Moiety  of  which  Forfeiture  foall  go  to  him  thatfiall  inform,  and  the  otJoer 
Moiety  for  and  towards  the  Repair  oj  the  Highways  ofthefameParip,  rendring 
the  Overplus  to  the  Party  whofe  Goods  fmll  be  dif  rained ^  the  Charges  of  the  Di- 
prefs  and  Sale  being  fir  ft  deducted',  and  in  Cafe  offuch  Neglecl  or  Refufal,  the 
faid  Jufiices  are  impowered  to  nominate  and  appoint  fome  other  fit  Perfon  or 
Perfons  to  perform  thefaid  Office,  who  upon  like  Notice  of  fuch  Nomination 
and  Appointment,  fioall  take  upon  him  or  them,  and  duly  execute  thefaid  Of- 
fice ;  and  if  he  or  they  negleSl  or  refufe  fo  to  do,  pall  forfeit  the  like  Sum  of 
five  Pounds,  to  be  levied  and  difpofed  of  as  aforefaid;  and  if  the  Confiables, 
Headboroughs,  Tithingmen,  Church -war  dens,  and  Surveyor  or  Surveyors  of 
the  Highways  of  any  Parifi),  Town,  Liberty  or  PrecinSi,  or  fome  cf  them, 
fiiall  not  return  the  faid  Lifl  of  Names  in  fuch  Manner,  as  in  this  A£l  is  di^ 
reEled,  every  cf  them  fo  negleSling  foall  forfeit  the  Sum  of  twenty  Shillings, 
to  be  levied  in  the  Manner,  and  imploycd  to  the  XJfes  aforfuidi. 

SeSt.  36,  And  it  is  farther  enadted  by  the  fliid  Statute  of  3  ^  i^W.ZS  M, 
12.  That  if  any  Jufiice  of  the  Peace  Jhall  negleB  or  refufe  to  do  what  is  re- 
quired of  hi  m  by  the  faid  A^,  he  foall  forfeit  five  Pounds,  one  Moiety  where- 
of foall  go  to  the  Pe?fon  that  foall  fue  for  the  fame,  the  otfoer  Moiety  to  be  em- 
ployed in  the  Repairs  of  the  Highways  of  the  Parifo  where  the  Perfon  who 
pall  fue  for  the  fame  inhabits,  to  be  recovered  in  any  of  the  King's  Courts  of 
Record,  by  ASiion  of  Debt,  &cc. 

SeSl.  37.  As  to  the  fifth  general  Head  of  this  Chapter,  viz.  In  wlaat 
Manner  the  Surveyors  of  the  Highways  ought  to  execute  their  Office,  it 
is  enaded  by  the  laid  Statute  of  t^  ^  ^  W.  &  M.  12.  That  every  Surveyor 
of  the  Highways,  appointed  as  by  thefaid  ASl  is  direSled,  foall  within  fourteen 
Days  next  after  the  firft  Acceptance  of  the  faid  Office,  and  fo  from  Time  to  Time 
every  four  Months,  during  his  being  Surveyor,  take  a  View  of  all  the  Roads^ 
common  Highways,  Water-Courfes,  Bridges,  Caufeys,  and  Pavements  within  the 
Pm^ipoj  Town,  Village,  Hamlet,  PrecinSf,  or  Tithing  for  which  he  is  appointed 
H  h  h  Surveyor  J 
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Surveyor,  that  are  to  be  repaired  by  the  faid  Parip,  &c.  andJJ:aH  tnake  a  Pre- 
fefjtmcfit  upon  Oath,  in  what  State  and  Condition  he  finds  the  fame,  to  fame  Ju- 
Jlices  of  the  Peace  of  the  fame  Divifwn,  if  then  refident  there,  otherwife  tofome 
neighbouring  Juflice  of  the  Peace  for  the  faid  County,  and  in  Default  thereof jhall 
incur  the  Penalty  aforefaid,  as  if  he  or  they  had  reftfed  or  neglected  to  accept 
and  execute  the  faid  Office,  utile fs  he  fall  have  fome  reafonable  Excufefor  omit- 
ting the  fame,  to  be  allowed  oj  by  two  Jufices  of  the  Peace  of  the  fame  Divi- 
lion,  &CC.  And  what  Defaults  and  Amioyances  they  fall  find  in  any  of  the  faid 
Highways,  &c.  they  flxill from  'Time  to  'Time,  the  next  Sunday  immediately  after 
Sermon,  give  public  k  Notice  ofthefatne  in  the  Par  if  Church,  and  if  the  fame 
fall  not  be  removed,  repaired,  and  amended  within  thirty  Days  after  fuch 
Notice  given,  that  then  the  faid  Surveyor  or  Surveyors  Jhall  within  thirty 
Days  remove,  repair,  and  ametid  the  fame,  and  difpofe  of  the  fame  Annoy- 
ances, to  and  for  the  Repair  of  the  faid  Highways ;  and  the  faid  Surveyor  or 
Surveyors  fall  be  re-imburfed  what  Charges  and  Expetices  they  fall  be  at  in 
fo  doing  by  the  Parties  who  foiild  have  dotie  the  fame  ;  atid  in  Cafe  the  f aid 
Parties  fall  upon  Demand  rejufe  or  negle5l  to  pay  the  faid  Surveyors  their  faid 
Charges,  then  the  faid  Surveyors  fall  apply  themfelves  to  any  Jufice  of  the 
Peace  within  the  Divifion  of  the  County  wherein  fuch  Highway  is,  and  in  De- 
fault thereof  to  any  tieighbouri  fig  Jufice  for  the  faid  County,  and  upon  his  or 
their  maktJig  Oath  before  fuch  Jufice  of  the  Notice  to  the  Defaulter  in  majiner 
aforefaid,  the  faid  Surveyors  fall  be  repaid  all  fich  their  Charges  as  full  be 
allowed  to  be  reafonable  by  the  fid  Jufice,  to  be  levied  in  Matiner  aforejaid. 

Sc5l.  38.  Alfo  it  is  enaded  by  the  above  mentioned  Statute  of  22  Car.  2. 
12.  Par.  12.  That  the  Surveyors  fall  appoint  fix  Days  j  or  the  providing  Stones 
Gravel,  and  other  Materials,  for  the  Amendment  oj,  aJtd  for  worliing  in  the 
Highways,  having  refpeB  to  the  Seafon  of  the  Tear,  and  the  JVeather,  and 
giving  Notice  publickly  fome  convenient  Time  before  the  feveral  Days ;  at 
which  Days  all  Petfotis  liable  to  the  fid  Work,  fall  attend  and  work  accord- 
ingly: Aitd  the  faid  Surveyors,  &cc.  fall  make  Return  of  the  Defaulters,  within^ 
one  Month  after  every  Default  made,  tofome  neighbouring  Jufice  of  the  Peace  of 
the  fame  County  ;  and  the  faid  Jifice  fhall  prefetit  the  fame  at  the  ^arter-Sef- 
fons  cfthe  Peace  held  next  after  fuch  Return  made  unto  him  ;  and  the  Offen- 
ders fall  refpeSlively  incur  the  fame  Forfeiture,  Pains  and  Penalties,  inflicled  ■ 
and  appointed  by  the  Laws  then  in  Force  for  the  Amending  of  the  Highways. 
Salk.  357.  And  it  has  been  adjudged,  that  the  Juftices  ought  to  fix  tlie  Particular  Days, 
and  not  generally  to  appoint  fix  Days  between  fiich  and  fiich  a  Day. 

Sen.  39,  It  is  ^naded  by  5  £/.  13,  That  it  fall  be  latofulfor  the  Sur- 
veyors of  the  Highways,  for  the  better  Reparation  of  the  Ways,  within  their  feveral 
Limits  (if  it  fall  be  fo  to  them  thought  neceffary)  to  take  or  carry  away  of  the 
Rubbif  or  fnallefl  broken  Stones  of  any  ^arry  or  ^tarries  lying  and  being 
within  the  Parif  w^jere  they  fall  be  Surveyors,  without  Licence,  Controlment,  or 
Impeachment  of  the  Owner,  fo  much  as  by  their  Difcretionsfall  be  deemed  ne- 
cef'ary  for  the  Amendment  of  the  faid  Ways  :  and  that  for  the  Fault  of  any 
^arry  not  being  within  their  faid  Parif  or  Limits,  or  in  Default  of  Rubbif  3 
not  to  be  found  in  any  fuch  ^arry,  it  fall  be  lawful  for  every  fuch  Surveyor, 
for  the  Ufe  aforefaid,  in  the  feveral  Grounds  of  any  Perfon  or  Perfons  being 
^  within  the  Parif  and  Litnits  where  they  fall  be  Surveyors,  a?ui  nigh  adjoining 
to  the  Way  wherein  fuch  ReparatioJis  fall  be  thought  nccefdry  to  be  made,  and 
wherein  Gravel,  Sand,  or  Cinders  is  lilicly  to  be  fomid,  to  dig  or  caufe  to  be 
digged fhr  Gravel,  Sand  or  Cinders,  and  likewife  to  gather  Stones  lyi?2g  upon 
any  Lands  or  Grounds  within  the  Parif,  and  meet  to  be  ufd  to  fuch  Purpofe, 
and  thereof  to  take  and  carry  away  fo  much  as  fall  be  by  them  thought  Jiecefdry 
to  be  employed  in  the  Amendment  of  the  faid  Highways. 
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Se^.  40.  But  it  is  provided  by  the  faid  Statute,  Par.  4.  that  it  Jhall  not 
ie  lawful  to  any  fiich  Supervifor  by  Virtue  of  the  faid  A5l  to  caifc  any  Ruh- 
bifh  to  be  digged  out  of  any  ^arry  or  parries,  but  only  f  jail  extend  to  fuch 
Riibbifi  as  pall  be  found  there  ready  digged  by  the  Owner  or  Owners  of  the  faid 
^larry  or  parries,  or  otherwife  by  his  or  their  Licence  aiid  Comfnandnief2t ; 
nor  J) J  all  not  extend  to  give  Authority  to  any  Supervfor  to  dig  or  cauft  to  be 
digged,  any  Gravel,  Sand,  or  Cinders  in  the  Hffe,  Garden,  Orchard,  or  Mea- 
dow of  any  Perfon,  nor  that  it  Jlmll  be  lawful  to  any  fuch  Supervifor  to  caifc 
any  more  Pits  to  be  digged  for  Gravel  in  any  fever  al  and  inclofed  Grcimd  than 
one  only  ;  and  that  the  fame  Pit  or  Hole  fo  digged  for  Gravel,  as  is  aforefaid, 
fall  not  by  any  Way  be  in  Breadth  or  Length,  above  ten  Tards  over  at  the 
jnof :  And  that  every  fuch  Supervifor  as  fall  caiife  any  fuch  Pit  to  be  tnade 
and  digged  for  Gravel,  Sand,  or  Ci?iders,  as  is  abovefaid,  fall  within  one 
Month  next  after  fuch  Digging  or  Pit  made,  caufe  the  fame  to  be  filed  and 
flopped  up  with  Earth,  at  the  Cofts  and  Charges  oj  the  Parifioners ;  iijyon 
Pain  to  forfeit  to  the  Owner  or  Owners  of  the  Soil  wherein  any  fuch  Pit  fall 
be  made  wid  digged,  for  every  Default  fve  Marks,  to  be  recovered  by  Action  of 
Debt,  &c. 

Sebi.  41.  And  it  is  farther  enadled  by  the  fame  Statute,  Par.  6.  I'hat  every 
^  Supervifor  fall  %vithin  the  Limits  where  he  fall  be  Supervifor,  have  Autho- 
rity to  turn  a  PVater-Courfe,  or  Spring  of  Water,  being  in  any  Highway,  into 
any  Ditch  of  the  fveral  Ground  of  any  Perfon  whatfoever  next  adjoining  to  the 
faid  Ways,  in  fuch  Manner  as  by  the  faid  Supervifors  fall  be  thought  meet  eft. 

Se:7.  42.  Ahb  it  is  enafted  by  the  above  mentioned  Statute  of  1 8  El.  lO; 
Par.  7.  That  where  any  Soil  hath  been  caft  into  the  common  Highway,  or  com- 
mon  faring  Way,  that  there  is  a  Bank  between  the  faid  IVay  and  the  Ditch ^ 
it  fall  be  lawfid  for  tloe  faid  Surveyors,  &c.  to  make  Sluces  or  other  Devices 
by  their  Difcreiions,  to  convey  the  Water  out  of  the  faid  Way  into  the  Ditch  ; 
any  Law,  Right,  Inter ef,  or  Ufage,  to  the  contrary  notwithftandifig. 

Se^.  43.  And  it  is  farther  enaded  by  the  faid  Statute  of  3  £?  4  ^.  Q? 
M.  J2.  That  it  fall  be  lawful  for  the  faid  Surveyors,  where  the  Ditches  and 
Drains  already  made  are  not  fujicient  to  cany  of  the  Water  that  lies  upon  the 
Highways,  to  make  new  Ditches  and  Drains  in  and  through  the  La?ids  Jiext 
adjoining  to  the  faid  Highways^  and  keep  them  fcoiired,  cleanfed,  and  open, 
and  come  upon  any  of  the  Lands  with  their  Workttien  for  fo  doing. 

Sebi.  44.  Alfo  it  is  enabled  by  the  above  mentioned  Statute  of  ^  El.  13, 
Par  8.  That  every  Surveyor  for  the  Time  being,  fall  within  one  Mo?ith  next 
after  Default  or  Offence  made  by  any  Perfon,  contrary  to  the  Provilion  and 
true  Meaning  of  either  of  the  faid  Statutes  of  1  &  3  Ph.  &.  Mar.  8.  or  5  EL 
13.  prefcnt  every  fuch  Defaidt  or  Offence,  to  the  ?iext  fufice  of  Peace  for 
the.  Time  being,   under  pain  of  forty  Shillings. 

Sebi.  45.  And  it  is  enadted  by  the  faid  Statute  of  22  Car.  2.  12.  Par.  i. 
That  all  Confiables  and  Surveyors  of  the  Highways,  from  Time  to  Time  du- 
ring their  Continuance  in  their  Offices,  fall  caufe  the  fever  al  A'^s  of  Pai-lia- 
ment  then  in  Force,  touching  the  Repairing  the  Highways,  to  be  put  in  Execu- 
tion, and  the  Penalties  thereby  itnpofed  to  be  levied  and  difpofed  of,  as  by  the 
faid  fveral  Acts  is  direbled:  And  every  Co? fable  or  Surveyor  of  the  Highways 
refufng  or  negleeling  to  put  the  faid  A^s  in  Execution,  or  wilfully  fuffering 
any  Waggons  or  Carts  to  pafs  through  their  refpe Stive  Limits  with  more  Cattle,  or 
in  other  Manner  than  by  Law  is  allowed,  fall  incur  the  like  Penalty  of  forty 
Shillings,  &c. 

Se5l.  46.  And  it  is  farther  enaded  by  the  faid  Statute  of  3  G?  4  ^.  G? 
M.  12.  That  the  f if  ices  of  the  Peace  of  every  County  fall,  in  their  refpec- 
tive  Divifons  once  in  four  Months,  hold  a  fpecial  Sefions,  and  fall  thereunto 
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Jummon  all  the  Surveyors  of  the  Highicays  ivithin  that  Dinnijioti  to  come  before 
thefi7,  and  fmll  groe  them  a  Charge  to  do  their  Duty,  and  declare  to  them  "what 
they  are  obliged  to  do  by  Virtue  of  that,  or  aiiy  former  A5l ;  after  which  the  f aid 
Surveyors  fall  make  a  Prefentment  unto  them  upon  Oath,  of  the  State  atid  Condi- 
tion of  the  Highways  -within  their  refpeElive  Parifes,  Toivns,  Hamlets,  &c.  and 
what  Ofhices  and  Neglects  any  are  guilty  of  contrary  to  the  Meaning  of  any 
Statute  made  concerning  the  Highways,  or  any  thing  relating  thereunto  :  And 
before  anyfuch  Surveyor  fall  go  out  of  or  be  discharged  jrom  his  Office,  he  fiall 
at  fome  fich  fpecial  Seffiotis,  give  an  Account  upon  Oath  of  all  Money  that  hath 
come  to  his  Hands,  which  ought  to  be  employed  in  amending  of  the  Highways, 
and  how  he  hath  dijpofed  of  the  fame  ;  and  in  cafe  any  Moneys  fhall  remain  in 
his  Hands,  he  fall  deliver  the  fame  to  the  Surveyors  of  the  Highways,  that  fall 
fervefor  the  fame  Parif,  Town,  or  Hamlet,  &c.  for  the  Tear  enfuing,  and  in 
cafe  of  Failure,  to  forfeit  the  double  Value  of  what  fhall  be  adjudged  to  be  in 
his  Hands,  by  thefaid  Jufices,  &c. 

SeB.  47.  And  it  is  enaded  by  6  Annce,  29,  That  if  any  Surveyor  fiall 
negledi  to  put  either  that  or  any  former  Law  for  repairing  Highways  in  Execu- 
tion, he  Jhall  forfeit  fve  Pounds,  to  be  levied  by  Difrefs,  &c.  ly  IVarrant  of 
one  Juficc  of  the  Peace. 

As  to  the  fixth  general  Head  of  this  Chapter,  viz.  What  fliall  be  faid  to  be 
a  Nufance  to  the  Highway,  I  fhall  confider : 

1 .  What  fliall  be  faid  to  be  fuch  a  Nufance  at  Common  Law. 

2,  What  by  Statute. 

Kitch.  34,35.      SeB.  48.     As  to  the  iirfl  Point,  there  is  no  Doubt  but  that  all  Injuries 

whatfoever  to  any  Highway,  as  by  digging  a  Ditch,  or  making  a  Hedge 

overthwart  it,  or  laying  Logs  of  Timber  in  it,  or  by  doing  any  other  Aft, 

'which  will  render  it  lefs  commodious  to  the  King's  People,  are  publick  Nu- 

fances  at  Common  Law. 

t  Rol.  Ab.         SeB.  49.     Alfo  it  feemeth  to  be  clear.  That  it  Is  no  Excufe  for  one  who 

137.  B.  265.  layeth  fuch  Logs  in  the  Highway  that  he  laid  them  only  here  and  there,  fo 

that  the  People  might  have  a  Pallage  by  Windings  and  Turnings  through  the 

Logs:  Yet  it  is  faid  to  be  no  Nufance  for  the  Inhabitants  of  a  Town  to  un- 

2  Rol.  Ab.     lade  Billets,  &c.  in  the  Street  before  their  Houfes,  by  reafon  of  the  Neceffity 

137.  B.  2, 3.  of  the  Cafe,  unlefs  they  fuffer  them  to  continue  there  an  unreafonable  Time, 

after  they  are  unloaded. 

SeB.  50.     There  is  no  Doubt  but  that  it  is  a  Nufance  at  Conimon  Law 

to  eredt  a  new  Gate  in  a  Highway,  as  hath  been  more  fully  fhewn  in  the 

precedent  Chapter;  alfo  it  feemeth  clear,  That  it  is  a   like  Nufance  to 

8H.  7. 5.  a.  fuffer  the  Ditches  adjoining  to  a  Highway,  to  be  foul,  by  reafon  whereof 

Kitch.34,35.  -^  jg  impared,  or  to  fuffer  the  Boughs  of  TVees  growing  near  the  Highway, 

8  H.  7. 5.  b.  to  hang  over  the  Road  in  fuch  a  Manner  as  thereby  to  incommode  the 

Paffage. 

SeB.  51.  As  to  the  fecond  Point,  viz.  What  fhall  be  faid  to  be  a  Nu- 
fance to  the  Highway  by  Statute ;  not  only  all  the  above  mentioned  Nu^ 
fances,  which  are  fuch  at  Common  Law,  are  efteemed  alfo  Nufances  by  Sta- 
tute, but  there  is  alfo  one  particular  Nufance  which  is  made  fuch  by  Statute, 
Geo.  I.  \2.'^'^^  ^^^"^  ^^^  it^m.  to  be  taken  Notice  of  by  Common  Law,  and  that  is  the 
Drawing  of  a  travelling  Carriage  with  more  than  fix  Horfes  in  Length,  the 
Permitting  whereof  hath  occafioned  the  Carrying  of  fuch  exceffive  Loads 
in  fuch  Carriage,  that  the  \^''eight  thereof  hath  in  many  Places  rendered  the 
Roads  unpafllxblc. 

SeB.  52. 
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As  to  the  feventh  general  Head  of  this  Clinpter,  viz.  How  fuch  Nufanccs 
are  to  be  removed  and  punirticd,  I  fhall  confider  the  following  Parti- 
culars : 

1 .  In  what  Order  Hedges  and  Ditches,  adjoining  to  the  Highway,  ought 
to  be  kept. 

2.  How  far  all  Trees  and  Bnflies  are  to  be  removed  from  the  High- 
way. 

3.  In  what  Manner  all  other  Annoyances  obftrudting  the  Highway  are 
to  be  removed. 

4.  How  far  all  Perfons  are  punifhable  for  taking  away  Things  made  ufe 
of  for  the  Benefit  of  the  Highway. 

5.  How  fir  they  may  be  puniflied  for  drawing  a  Carriage  with  more 
than  five  Horfes  in  Length. 

Sc6l.   52.     As  to  the   firft   Particular,  iv'^;.  In  what  Order  Hedges  and  g  IT.  7.  jab. 
Ditches,  adjoining  to  the  Highway,  ought  to  be  kept;  it  is  faid.  That  he  Kitch  34,35. 
who  hath  Lands  next  adjoining  to  a  Highv/ay,  is  bound  of  common  Right  y^p*^^'^' 
to  fcowr  his  Ditches ;  but  it  is  faid.  That  he  who  hath  Lands  next  adjoin- 
ing to  fuch  Lands,  is  not  bound  by  the  Common  Law   fo  to  do,  without 
fome  fpecial  Prefcription  for  that  Purpofe  ;  and  perhaps  it  is  the  better  Opi- 
nion, That  he  who  hath  Trees  next  adjoining  to  the  Highway,  and  hang- 8  H. 7.  s  at'* 
ing  over  it  to  the  Annoyance  of  the  People,  is  bound  by  the  Common  Law  . 
to  lop  the  fame ;  and  it  fcems  clear,  That  any  Perfon  may  juftify  the  Lop- 
ping fuch  Trees,  fo  far  as  to  avoid  the  Nufance. 

Sect.  53.  However  it  is  enacfted  by  $  EL  13.  Par.  7.  That  the  Hays, 
Fences,  Dykes,  or  Hedges,  next  adjoining  on  either  Side,  to  ai.y  High  or  Com- 
mon fori  ng  Way,  Jhall  from  Time  to  Time  be  dyked,  fcoivered,  repaired,  arid 
kept  loie,  by  the  Owner  or  Oivners  of  the  Ground  or  Soil, '  iihichJJ:all  be  in- 
ciofed  ivith  the  faid  Hays,  Fences,  Dykes,  or  Hedges  aforefaid,  &c. 

Se^.  54.  And  it  is  farther  enafted  by  18  El.  10.  Par.  5.  That  whoever 
Jhall  not  repair,  ditch,  or  fowr,  any  Hays,  Fences,  Ditches,  or  Hedges  ad- 
joining to  a?iy  Highway,  or  common  faring  Way,  according  to  the  true  In- 
tent of  the  above  mentioned  Statute  0/'  5  El.  13.  JImH  forfeit  for  every  fuch 
Offence  ten  Shillings,  to  be  levied  by  the  Surveyors,  &c, 

Se£i.  ^§.  And  it  is  farther  enacfled  by  3  Of  4  ^.  cj?  M.  12.  If  any  Owner 
or  Occupier  of  Lands  fiext  adjoiiiitig  to  any  Highway,  not  twenty  Foot  broadj 
flMll  neglefi  to  cleanfe  or  fcowr  their  Ditches,  Gutters  and  Drains,  adjo-ning 
to  the  fad  Highways,  or  caife  the  Earth  taken  out  thereof  to  be  carried  a- 
way,  and  lay  jlfficient  Trunks,  Tunnels  or  Bridges,  where  any  Cartways  are, 
into  the  faid  Grounds,  for  the  Space  cf  ten  Days  after  Notice  thereof  given 
by  a  Surveyor,  &c.  ivery  J'uch  Offender  fl:all  forfeit  five  Shillings,  Sec. 

SeSi.  56.  And  it  is 'farther  enaiflcd  by  the  Yaid  Statute  of  3  G?  4  /T.  G"  M. 
12.  That  the  Poffeffors  of  the  Land  next  adjoiniiig  to  any  Highways,  where 
they  are  not  twenty  Foot  broad,  flmllfrom  Time  to  Titne,  and  at  all  Times,  keep 
their  Hedges  plajht,  cut,  or  pruned,  fo  as  no  Tree,  Bufi,  or  f  Mr d,  fhall  flan d 
or  grow  in  fuch  Highway,  mr  Bough  or  Branch  be  fuffiTcd  fo  hang  over  the 
fame,  or  any  Part  thereof;  but  the  faid  Hedges  Jljall  be  kept  cut  andr par^d 
right  up  from  the  Roots,  and  not  permitted  in  anv  fort  to  fpread  into  or  hang  over 
the  Highway,  or  any  Part  thereof,  to  the  End  that  there  may  be  a  free  a?id  clear 
Pifjdge  for  the  Traveilers,  and  all  Sorts  of  Carriages  loaden,  without  being  any 
ways  prejudiced  or  objlru^ded  by  any  Hedges,  Trees, ^  Boughs,  or  Branches  what- 
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focver,  and  that  the  Sun  may  freely  JJnne  into  the  /aid  Ways,  to  dry  and  a- 
mend  the  jome. 

Se5i.  c^y.  Alfo  it  is  farther  enadled  by  the  above  mentioned  Statute  of  18 
EI.  10.  Par.  6.  That  every  Occupier  of  Lands  adjoining  to  the  Grounds  adjoin- 
ing to  any  Highimy,  or  common  j'a ring  Way,  inhere  any  Ditching  or  Scouring 
Jhould  or  ought  to  be,  as  aforefaid,  fiallfrom  Time  to  Time,  as  Need  pall  re- 
quire, ditch  and  fcour  in  his  Grounds  jo  adjoi7iing,  'whereby  the  Water  conveyed 
from  the  J'aid  Highimy,  &c,  over  the  Ground  next  adjoining,  may  have  Paf- 
j'age  over  f'uch  next  Ground  Jo  adjoining ;  on  Pain  of  Forfeiture  for  every 
Time  fo  offending,  for  every  Rod  not  fo  ditched  and  fcoivred,  twelve  Pence. 

SeB.  "58,  As  to  the  fecond  Particular,  viz.  How  far  all  Trees  and  Bulhes 
are  to  be  removed  from  the  Highway,  it  appears  from  the  above  mentioned 
Statute  oiWincheJler,  Chapter  5.  That  no  fmallTree  or  Bufo,  -whereby  a  Man 
may  lurk  to  do  hurt,  ought  to  be  Jitffered  to  Jland  ^within  tivo  hundred  Foot  of 
cither  Side  of  a  Highway  leadingfrom  one  Market-Town  to  another. 

Se£l.  59.  And  it  is  farther  enabled  by  the  faid  Statute  of  5  El.  13,  Par.  7. 
That  all  Trees  and  Bu/lies  growing  in  the  Highways,  fiall  be  cut  down  by 
the  Owner  or  Owners  of  the  Ground  or  Soil,  &c.  And  it  is  alfo  enadled  by 
the  faid  Statute  of  18  El.  10.  Par.  7.  That  whoever  pall  not  cut  down,  or  keep 
low  all  Trees  and  Biipes,  growing  in  or  next  adjoining  to  any  the  faid  Ways, 
according  to  the  Intent  of  the  above  mentioned  Statute  of  ^  El.  i^,.  JJ^ all  for- 
feit ten  Shillings. 

SeB.  60.  Alfo  it  is  enafted  by  the  faid  Statute  of  3  Gf  4  /F.  Gf  A/.  12. 
That  no  Tree,  Bup,  or  Shrub  Jhall  be  permitted  to  jland  or  grow  in  any 
Highway  not  full  twenty  Foot  broad,  but  the  J'ame  fall  be  cut  down,  grubbed 
Up,  and  carried  away  by  the  Owner  or  Owners  of  the  Land  or  Soil,  where  the 
fame  pall  f  and  or  grow,  within  ten  Days  after  Notice  to  him  or  them  given 
by  the  I'aid  Surveyors,  or  any  of  them  ;  on  Pain  to  forfeit  for  every  Negledf, 
five  Shillings,  &c. 

SeB.  61.  As  to  the  third  Particular,  viz.  In  what  Manner  all  other 
Annoyances  obftruding  the  Highway  are  to  be  removed ;  it  feems  clear, 
I  Jon.  222.  That  by  the  Common  Law  any  one  may  abate  a  Nufance  to  a  Highway, 
and  remove  the  Materials,  but  not  convert  them  to  his  own  Ule,  as  hath 
Vide  Aff.  "^°^'^  ^"''y  '^^^^  fliewn  in  the  precedent  Chapter;  alfo  it  feemeth,  That  an 
i7E(L3.9.b.  Heir  may  be  indided  for  continuing  an  Incroachment,  or  other  Nufance  to 
aRol.Ab.  a  Highway,  bugun  by  his  Anceftor,  becaufe  fuch  a  Continuance  thereof  a- 
I42.  K.^U     mounts  in  the  Judgment  of  Law  to  a  new  Nufince, 

SeB.  62.  But  the  Common  Law,  not  having  been  thought  fufficiently 
to  have  provided  againft  Mifchiefs  of  that  Kind,  it  was  enaded  by  the  above 
mentioned  Statute  of  18  El.  10.  Par.  7.  That  no  Perfon,  having  any  Ground 
adjoinitig  to  any  Highway,  or  common  faring  Way,  leading  to  any  Market- 
Toian,  Jhall  caft  or  Jcowr  any  Ditch,  aiid  throw  or  lay  the  Soil  thereof  into  the 
Highway,  and  J'uffer  it  to  lie  there  by  the  Space  of  fix  Months,  to  the  Annoy- 
ance of  the  faid  Highway,  or  common  faritrg  Way-,  upon  Pain  of  Forfeiture 
for  every  Load  of  Soil  fo  cafi  into  the  Highway,  or  comt7ion  faring  Way,  in 
Ditching  or  Scowring,  twelve  Pence :  And  that  the  Surveyors  may  make 
Sluces  thro'  Banks  occafoned  by  the  cafifigjiich  Soil  into  any  Highway,  &c, 

SeB.  63.  And  it  is  farther  enaded  by  the  above  mentioned  Statute  of 
3  ©■  4  ^.  G?  M.  12.  That  no  Perfon  /hall  lay  in  any  Highway  not  twenty  Foot 
broad,  any  Stone,  Timber,  Straw,  Dung,  or  other  Matter,  whereby  the  fame p:)all 
be  any  ways  obJiruBed  or  annoyed ;  on  Pain  to  forfeit  for  every  J'uch  Offence, 
five  Shillings,  &c.,  And  it  is  farther  enaded,  That  if  any  Timber,  Stone,  Hay, 
Straw,  Stubble,  or  other  Matter  for  the  making  of  Dung,  or  on  any  other  Pre- 
tence 
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fence  whatfoever,  (JmU  be  laid  in  any  Highway,  as  afore faid,  ivbereby  the  fame 
floall  be  any  ivays  obfruSled  or  annoyed,  the  Owners  or  PojJ'effhrs  of  the  Lands 
7iext  adjoining  to  the  fame,  fall  clear  the  [aid  Way  by  removing  the  faid  Tim- 
ber, Stone,  Hay,  Straiv,  Dung,  or  other  Matter,  and  have,  take,  and  difpofe 
of  the  fame  to  his  and  their  own  Ufe ;  and  if  any  fuch  Owner  or  Occupier  of 
Lands  next  adjoining  to  the  faid  Highways,  fhall  negleB  to  clear  the  faid 
Ways  of  the  Jaid  Nifances,  he  fhall  forfeit  five  Shillings,  See. 

Sc£t.  64.  As  to  the  fourth  Particular,  viz.  How  far  all  Perfons  are  pu- 
nifliable  for  taking  away  Things  made  Ufe  of  for  the  Benefit  of  High- 
ways, it  is  enaded  by  the  above  mentioned  Statute  of  -  ^  R  W.  3.  29.  That 
every  Per  (on  who  fjall  pull  up,  cut  down,  or  remove,  any  Fojl,  Block,  great 
Stone,  Bank  of  Earth,  or  other  Security,  which  was  Jet  up,  placed,  and 
made,  for  fecuring  any  Horfe  or  Foot  Caufey,  in  a  publick  Highway,  from 
Waggons,  Wains  arid  Carts,  f.all  upon  Complaint  to  any  Jufiice  of  the  Peace 
of  the  Place  or  Divifion  where  fuch  Offence  Jhall  be  proved  by  the  Oath  of 
one  credible  Witnefs,  &c.  forfeit  twenty  Shillings,  one  Moiety  thereof  to  the 
Surveyors,  &c.  and  the  other  Moiety  to  him  that  Jhall  difcovcr  the  fame. 

SeB.  65.   As  to  the  fifth  Particular,  vi-z.  How  far  Perfons  may  be  puniflied 
for  drawing  a  Carriage  with  more  than  five  Horfes  in  Length,  it  is  enaded 
by  the  above  mentioned  Statutes  of  22  Car.  2.  12.  Pur.  6,  7.  and  7  ©"  8  Will,  . 
3.  29.  and  alfo  by  6  Anna,  29.  and  9  Anna,  18.  and  i  Geo.  \.  c.  11.   That  tuteof  c  Geo: 
no  travelling  Waggon,  Wain,  Cert,  or  Carriage,  wherein  any  Burdens,  Goods  ••  c.  12. 
and  Wares  f jail  be  carried  and  drawn  [other  than  Jiich  Carts  and  Carriages  as 
Jhall  be  imployed  in  or  about  Hujhandry  and  Manuring  of  Land,  and  in  carry- 
ing of  Hay,  Straw,  Corn^  iinthra(lied.  Chalk,  Timber  J'or  Shipping,  Materials^    p 
jor  Building,  Stones  of  all  Sorts,  or  fuch  Ammunition  or  Artillery  as  (I;>ould  be  Stat.  z.c.  I'l; 
for  the  Service  of  his  Maje/iy,  his  Heirs  or  Succeffors)  pall  at  any  one  Time  be 
draivn  or  go  in  any  common   or  publick  Highway  or  Road,  with  above  five 
Horfes,  Oxen,  or  Bcafs  in  Length,  [except  ^  only  where  Juch  five  Li-orjes  JhalU  (^  f^^^^^^r,, 
not  be  J'ufficient  to  draw  fuch  Cart  or  Waggon  up  any  fleep  Hill,  or  out  of  any  gAnnx,  18. 
foul  place,  in  which  Caje  it  fall  be  lawful  to  join  any  Horjes  fro?n  another 
Cart  or  Waggon  then  travelling  that  Road,  with  the  Confent  of  the  Owner  or 
Driver  of  Juch  Cart  or  Waggon,  to  help  fuch  infiifficient  Horjes  up  fuch  fleep 
Hill,  or  out  of Jiich  foul  Place)  on  Pain  of "  forfeiting  five  Poimds,  one  Moiety  c  6  Annjt,  zg; 
to  the  Surveyor  of  the  High-icays  of  the  Place  where  fuch  0 fence  fall  be  comfiiit- 
ted,  for  the  Repairs  of  the  faid  Highways,  and  the  other  Moiety  to  him  whof^all 
df cover  and  profecute  for  the  fame  ;  to  be  levied  by  DJlrefs  of  all  or  any  of 
the  Horfes,  Oxen,  or  Beajls  of  ajty  PerJ'cn  offending  againfl  the  faid  Statutes, 
which  '^  Diflrefs  may  be  made  by  any  Perjbn  whatjoever,  (without  any  Warrant  iaAnx    s 
as  it  fcemeth  from  9  Anna,  18.)   And  the  Beajls  Jo  difirained  are  to  be  deli-  '     ' 

vered  forthwith  to  the  Surveyor,  of  the  Highways,  or  other  Parifh  Officer  of 
the  Place  where  the  Offence  Jhall  be  committed;  and  ij^  the  faid  Penalty  be  not  paid 
within  three  Days,  the  faid  Surveyor  or  other  Parijl:i  Officer  may,  by  Warrant 
of  one  Juftice  of  the  Peace,  Jell  the  Jdid  Dijlref,  and  deliver  the  Mojiey  raij'ed 
thereby  to  tlie  Jdid  Juftice,  who  is  to  dijlrihute  the  Penalties  in  the  "^Manner 
above  direSled ;  rendrifig  the  Overplus  to  the  Owner,  the  Charges  being  firfl  de- 
duSied  ;  or  if  the  O fender  Jhall  immediately  pay  the  faid  Penalty  to  the  Per  fan 
who  Jl:all  make  fuch  Difirefs,  or  to  the  Surveyor,  or  other  Par  if  Off.cer,  where 
the  Offence  P:all  be  committed;  then  the  Perfon  fa  receiving  the  fame,  fk  all  deli- 
ver it  to  the  next  Juftice  of  the  Peace,  to  be  by  him  di fir:  bated,  as  a  fore  faid. 
Provided  that  if  any  Perfon  fJ.mll  refufe  or  ucgleB  to  carry  any  of  the  faid  Beajls 
by  him  fo  difirained,  to  the  Surveyor,  or  other  Pariflj  Officer,  as  aforefaid,  he 
jhall  fhfeit  twenty  Pounds,  to  be  levied  of  his  Goods  by  Warrant  of  one  Juftice 
of  tk  Peace,  6cc.   Aid  ij  any  Surveyor,  or  other  Pari  ft:  Officer,  Jhall  refuje  or 
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}icglc5l  to  deliver  any  Sum  of  Money,  or  Penalty  by  him  received,  to  the /aid 
Ji'Jlice,  he  fiall  forfeit  twenty  Pounds  to  be  levied,  fee.  as  aforefaid.  Addi- 
tions [loo]  v^^ 

Se£l.  66.  And  it  is  farther  enaded  by  the  faid  Statute  of  9  Annct,  18. 
I'hat  if  any  Pcrfon  employed  by  any  Carrier,  or  other  Per/on  fubjeB  to  the 
Penalties  mentioned  in  the  faid  Acf,  pall  drive,  or  ajji/i  in  the  Driving  of 
any  travelling  Waggon,  &c.  with  more  than  fix  Horfes,  &cc.  the  Pe?fonfo  of- 
fending pall  forfeit  five  Pounds,  to  be  levied  ajid  difpofed  of  in  like  Manner  as 
the  Forfeitures  before  mentioned  are  direSfed  and  appointed. 

Se£l.  67.  As  to  the  eighth  general  Head  of  this  Chapter,  viz.  In  what 
Manner  thole,  who  are  charged  with  any  Offence  relating  to  the  High- 
way, are  to  be  proceeded  againft,  it  is  enadted  by  the  above  mentioned  Sta- 
tute of  2  ©*  3  Ph.  &  M.?>.  T'hat  the  Steward  of  every  Leet  may  enquire  by 
the  Oaths  of  the  Suitors  of  all  Offefices  which  pall  be  committed  within  the 
Leet,  againft  every  Article  of  the  [aid  Statute,  and  to  afefs  fuch  Fines  and 
Amerciaments  fr  the  fame,  as  pall  be  thought  meet  by  the  faid  Steward :  And 
in  Defaidt  of  fuch  Inqinry  or  Prefentment,  the  ^arter-SefJions  of  evejj  Place 
may  inquire  of  the  fame  Offences  which  (hall  be  committed  within  the  Limits  cf 
their  Commiffion,  and  to  afefsjuch  Fines  as  they,  or  two  cfthem,  whereof  one  to 
be  of  the  Quorum,  Jhall  think  meet :  And  the  Steward  of  every  Leet  fjall 
make  EJlreats  indented  of  all  the  Fines,  Forfeitures,  and  Amerciaments,  for  the 
Defaults  prefented  before  him,  and  f.^all  deliver  the  one  Part  thereof  fealed 
and  figned  by  him  to  the  Bailiff  and  High  Con  ft  able  of  every  HuJidred,  Rape, 
Lathe,  or  Wapentake,  tvherein  the  Default  f.^all  be  prefented,  and  the  other 
Part  to  the  Confiable  and  Church-wardens  of  the  Paripj  wherein  the  Defaults 
were  jnade ;  the  fame  to  be  yearly  delivered  within  fix  Weeks  after  the  Feaft  of 
Michaelmas  :  And  the  Clerk  of  the  Peeice  fjall  make  the  like  Eftreats  i?idented 
cfthe  Fines,  &c.  for  the  Defaults  prefented  before  the  Jufiices  of  the  Peace, 
6cc.  The  which  Eftreats  pM  be  fvfficient  Warrant  to  the  faid  Bailiff,  or  chiej 
Confiable,  to  levy  the  faid  Fines,  hcc.  by  Way  of  Difirefs  :  And  if  no  fufficient 
Difirefs  can  be  found  by  tlxfaid  Bailiff  or  Chief  Conftable  ;  or  if  the  Jaid  Of- 
fender p:all  obflinately  refufe  to  pay  the  faid  Fine,  6cc.  and  do  not  pay  the  fame 
within  twenty  Days  after  a  lawful  Demand  of  the  fame  by  the  faid  Cffcer,  he 
P^all forfeit  the  double  Sum  that  he  fiould  before  have  paid. 

SeB.  68.  And  it  is  farther  enaded  by  the  fiid  Statute,  That  every  cf 
the  faid  Bailiffs  and  Head  Con  ft  able  s,  p:all  at  leaft  once  every  Tear,  betwixt 
thefirfi  Day  0/" March  and  the  lajl  Day  of  April,  make  a  true  Account  and 
Payme7it  of  all  fuch  Sians  cf  Money,  [to  the  Confiable  and  Church-wardens  cf 
every  Parifij  wherein  the  Offtnces  were  connnitted,  or  to  two  of  them)  as 
hefiMll  have  colleSled  upon  any  of  the  faid  Efiates;  on  Pain  cf  to  forfeit  for 
every  Time  he  fiudl  7iot  fo  do,  forty  Shillings. 

Se£l.  69.  And  it  is  farther  enaded  by  the  faid  Statute,  That  all  Fines,  &c. 
which  P:all  be  due  for  any  Offence  againfi  the  Purview  thereof,  fimllbeto  the 
■  Church-wardens  of  every  Par  fjh  wherein  the  Offences  p:all  be  committed,  fo  be  be- 
jlo^oed  on  the  Higlnvays  in  the  faid  Pa7'ip.rs :  And  the  faid  Church-wardens p:all 
have  Authority  to  call  the  faid  Bailifi  and  Head  Conftable  to  account,  before  the 
yufiices  of  Peace  ^  or  two  of  them,  whereof  07ie  to  be  cf  the  Quorum,  by  Bill, 
Fiformation,  or  otherwife  :  The  which  fufiices  fi^all  have  Authority  to  take  the 
faid  Account,  a7id  to  co7ii7nit  the  faid  Bailiff  atul  Head  C07 fable  to  Prifon  till  he 
fiiall  pay  all  fuch  Arrearages  as  pall  be  adjudged  by  the  faid  Jufiices ;  and  every 
of  the  faid  Bailiffs  and  Head  Co7ifiablcs  upon  their  Accou7its  pall  have  allowed 
for  cve7y  Poimd  he  fi^all  collect  a7id  pay.  Eight-pence  for  ijis  own  Paiiis,  and 
Twelve-pence  for  the  Fees  cf  the  Clerk  of  the  Peace,  or  Steward  of  the  Leet,  for 
the  Efircats  indented  of  everv  fevcralParilh  that  they  pall  deliver  as  is  aforefaid ; 

And 
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And  the  Succeffon  of  every  Church-ivardcnjhall  have  the  like  ASiion  of  Account- 
ogainjl  their  PredeceJJors,  as  is  before  appointed  againjl  the  Bailiff. 

SeSl.  70.  And  it  is  enacted  by  the  above  mentioned  Statute  of  5  El.  13. 
Par.  8.  'That  every  Surveyor  fl:atl  loithin  one  Month  after  any  Default  or 
Offence  againjl  the  f aid  Statute  of  2  he  2,  Pli-  &  Mar.  8.  or  the  [aid  Statute  of 
5  El.  13.  prefent  every  fuch  Offence  to  the  next  fufice  of  Peace,  en  Pain  to 
forfeit,  jor  every  fuch  Offence  in  fuch  Sort  not  by  him  prefcnted,  fo7'ty  Shil- 
lings:  And  that  every  fuch  Jufiice  of  Peace  to  whom  any  fuch  Offence  Jhall 
-be  fo  prefent  ed,  ffall  certify  the  fame  Prefmtment  at  the  next  general  County 
Sejjions,  on  Pain  to  forfeit,  for  not  certifying  of  every  fuch  Prefentmcnt  of 
every  fuch  Offence,  jive  Pounds ;    and  that   the  Jufices  of  Peace  of  every  > 

County,  ivhere  the  fa  id  Offences  Jhall  be  committed,  may  enquire  thereof  at  their 
Sluarter-Seffons,  and  af'efs  fuch  Fines  for  the  fame,  as  they  or  tnioo  of  them, 
luhereof  one  to  be  of  the  Quorum,  jhall  think  meet. 

Se£f.  71.  And  it  is  farther  enafted  by  the  faid  Statute,  Par.  9.  That  every 
jujlice  of  Peace  jnay  of  his  ovm  propa-  Knowledge,  in  the  open  General  Sef- 
fions,  make  Prefentment  of  any  Highitviy  not  -well  and  juffcie?itly  repaired  and 
amended,  cr  of  any  other  Dejault  or  Offence,  contrary  to  either  of  the  faid  Sta- 
tutes o/"  2  0"  3  Ph.  &  Mar.  8.  or  5  El.  18.  And  that  every  Prefentment  made  by 
any  fuch  fufice  of  Peace  upon  his  own  Kno%vledge,  as  is  aforefaid,  jhall  be  as 
good,  and  of  the  fame  Force,  Strength  and  Fffe5t  in  the  Laic,  as  if  the  fame 
had  been  prejented,  found,  and  adjudged,  by  the  Oath  of  twelve  Men  :  And 
that  for  every  fuch  Default  fo  prejented,  as  is  aforefaid,  the  Jufices  of  Peace 
of  the  faid  County  jhall  immediately,  at  the  jaid  General  Seffions,  have  Autho- 
rity to  afjejs  fuch  Fines,  as  to  them,  or  two  of  them,  whereof  the  one  to  be  of 
the  Quorum,  fall  be  thought  tneet :  Saving  to  every  Perfon  that  ffall  be 
touched  by  any  fuch  Prefentment  his  lawful  Traverfe  to  the  fame  Prefentment, 
as  he  might  have  upon  any  Indi^nmtt  of  Trefpafs,  or  forcible  Entry,  by  the 
Law:  oj  this  Realm,  before  the  making  oj  this  Statute. 

Se3.j2:     It  hath  been  holden  in  the  Expofition  of  this  Claufe,  ThatKeilew.  34.: 
the  Party  againft   whom  fuch  a  Prefentment  fhall   be  made,  cannot  take  ^'■°'"- '3'- , 
any  Traverfe  to  the  Want  of  Repair  of  fuch  Highway ;  but  it  is  agreed, 
That  he  may  plead  that  fome  other  Perfon  ought  to  repair  the  fame,  and 
traverfe  his  own  Obligation  to  do  it.     Neither  can  I  fee  upon  what  Rea- 
fon  the  former  Opinion  is  grounded,  that  he  cannot  traverfe  the  Want  of 
•Repair  of  fuch  Highway ;  for  fince  the  Statute  exprefly  javes  to  every  Per- 
fon who  fiull  be  touched  by  any  juch  Prejentment,  his  lawfid  Traverje  to  the 
fame,  as  he  might  have  to  an  IndiBment  of  Trejpajs  or  forcible  Entry  ;  and 
fii^ce  it  fecms  clear.  That  every  Defendant  to  any  fuch  Indidtment  may  tra- 
verfe the  whole  Matter  alledged  againft  him,  as  hath  been  fliewn  more  at 
large.  Chap.  64.  Sedl  58.  why  may  he  not  as  well  have  the  fame  Benefit 
in  the  prefent  Cafe  ?  And  though  the  Record  of  a  Juftice  of  Peace  afting  See  Carth; 
by  Force  of  any  Statute,  as  a  Judge,  be  not  traverfable;  yet  it  feems  hard|J^_.'g^|,^'     , 
by  fuch  a  general  Rule,  to  make  any  Record  not  traverfable,  which  by  the seft.  is. 
exprefs  Words  of  the  Statute,  which  authorizes  the  making  of  it,  is  allow- 
ed to  be  traverfable  :  It  is  true  indeed.  That  a  Prefentment  in  a  Court-Leet  5  H.  7.  4.  z) 
is  not  traverfable,  unlefs  it  touch  the  Party's  Freehold  :  But  I  do  not  fee^y-'j-b. 
why  fuch  a  Prefentment  in  Purfuance  of  this  Statute  fliould  have  the  like 
Privilege  fince  the  Statute  hath  no  Mention  of  fuch  Prefentments  in  Courts- 
Leet,  but  gives  the  like  Traverfe  as  is  allowed  by  Law  upon  any  Indiftment 
of  Trefpafs,  ^c. 

SeSl.  73.     It  is  farther  enafted  by  the  liiid  Statute  of  5  £/.  13.  Par.  10. 

That  all  fuch  Fines,  &c.  to  be  affeffed  by  the  faid  General  Seffions,  jl:all  be  efreat- 
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ed  and  levied  in  fuch  Manner^  and  imployed  to  fuch  Ufes  and  Intents,  as  in 
the  [aid  Statute  of  z  ^  i  Phil  &  Mar.  are  appoiiited. 

kedt.  74.  And  it  is  farther  enadted  by  the  above  mentioned  Statute  of 
i8£/.  10.  Par.  8.  Tfoat  all  Jujlices  of  JJJtze,  Jujiices  of  Oyer  and  Termi- 
ner, and  fujlices  of  the  Peace  in  their  SeJJions,  a?id  Stewards  of  Leets  in 
their  Leets,  Jhall  hear  and  dete^-mine  every  Offence,  Matter  and  Caufe,  that 
JJjall  grow,  come,  or  rife,  by  Reafon  ofthefaid  Statute. 

Se£l.  y^.  Alfo  it  is  enaded  by  the  above  mentioned  Statute  of  22  Car.  2. 
12.  Par.  9.  That  if  any  P  erf  on  pall  fail  in  his  refpeBive  Days  Labour  in  every 
Tear  towards  the  Repairing  of  the  Highways,  or  ?iegleli  to  fend  his  refpeSlive 
Carriages,  &c.  required  by  Law;  the  Surveyors  ought  to  make  Complaint  thereof 
to  the  next  Juflices  of  the  Peace,  who  ought  upon  Proof  by  Oath  of  one  credi- 
ble JVit?icfs,  to  levy  by  Difirefs  and  Sale  of  Goods,  &c.  for  every  Day-La- 
bourer failing,  as  is  aforefaid,  07ie  Shilling  and  fx  Pence ;  for  every  Man 
and  Horfe  that  poall  make  Default,  three  Shillings;  and  for  every  Cart  with  two 
Men,  ten  Shillings  for  every  refpeElive  Day  wherein  they  fiall  make  Dejault ; 
which  Penalties  pall  be  imployed  towards  the  Repairs  of  the  Highways,  &cc. 

SeSl.  76.  And  it  is  farther  enafted  by  the  fame  Statute,  Par.  10.  and 
3  Of  4  i^Vill.  &  Mar.  12.  That  the  Afeffments  to  be  made,  in  Purfuance  of 
thefe  Statutes,  for  the  Repairs  of  the  Highways,  fiall  be  levied  by  Dijirefs 
mid  Sale  of  the  Goods  of  every  Per/on  fo  ajfeffed,  not  paying  the  fatne  within 
ten  Days  after  Demand,  rendring  the  Overplus  to  the  Owner,  the  necefary 
Charges  being  firjl  deduBed. 

Se5l.  JJ.  It  will  be  needlefs  to  fhew  in  this  Place  in  what  Manner  the 
feveral  Penalties  for  other  Offences  againft  the  above  mentioned  Statutes  con- 
cerning the  Highways,  are  to  be  recovered,  becaufe  the  fame  may  appear 
from  the  foregoing  Part  of  this  Chapter,  wherein  the  feveral  Claufes  of  the 
faid  Statutes  relating  to  the  faid  Offences  are  fet  forth. 

SeB.  78.     It  is  ena£led  by  the  fiid  Statute  of  22  (-Vir.  2.  12.  Par.  4.  That 

all  Difech  of  Repairs  of  Caufeys,  Pavements,  Highways  or  Bridges,  (hall  be 

prefented  in  the  County  only  where  fuch  Caufeys,  &c.  lie,  and  not  elfewhere ; 

and  that  no  fuch  Prejentment  or  IndiSlment  Jhall  be  removed  by  Certiorari,  or 

%tt^.2.Q\i.zy.otherwife,  out  of  the  faid  County,  till  fuch  IndiSlment  or  Prefentment  be  tra- 

S.  37. 46,  47.  ^^yf^^d^  and  Judgment  thereupon  given. 

SeB.  79.  And  it  is  farther  enadted  by  the  faid  Statute  of  3  G?  4  /F.  Gf  M. 
12.  That  all  Matters  concerning  Highways,  Caufeys,  Pavements,  and  Bridges, 
mentioned  in  the  faid  Jfl,  pall  be  determined  in  the  County  where  the  fame 
do  lie,  and  not  elfewhere ;  and  that  no  Prefent?nent,  IndiSlment  or  Order, 
made  by  Virtue  of  the  faid  A5l,  pall  be  removed  by  Certiorari  out  of  the  faid 
County  into  any  other  Court. 

SeSi.  80.  Yet  it  hath  been  refolved.  That  if  the  Quarter-Seffions,  un- 
der Pretence  of  the  Jurifdiction  given  them  by  thefe  Statutes,  take  upon 
Queen  and  them  to  do  a  Thing  manifeftly  exceeding  their  Authority,  as  to  make  an 
Mk^^oAnn  Order  on  Surveyors  of  the  Highways,  to  make  up  their  Accounts  before  a 
2  sira.°849  fpecial  Seffious,  their  Proceedings  may  be  removed  by  Certiorari  into  the 
Barnard.  K.B.j^j^g's  ggnch,  and  there  qualhed;  for  the  Quarter-Seffions  have  no  manner 
2  Sua.  900.  of  Power  given  them  to  intermmeddle  originally  with  fuch  Accounts,  but 
Barnard.K.B.  only  by  Way  of  Appeal. 

445-  Secf.  81.     It  is  enafted  by  the  faid  Statute  of  3  £f  4  /r.  G?  M.  12.  That 

^uTi^^ll"^'  no  Perfon  fjall  be  puniped  for  any  Offence  againjl  the  faid  A5l,  unlefs  fuch 
Qzyiemp.  Offender  be  profecuted  for  the  fame  within  fix  Months  after  the  Offence  com- 
f^ff%^(\ll'  mitted,  and  that  no  Perfon  whofM  be  punifded for  any  Offence  by  Virtue  of 
z^Stra.  [zo^.  the  faid  AB,  pall  be  puniped  for  the  fame  Offence  by  Virtue  of  any  other 
Barnard.K.B.^^  qy- Law  whatsoever.- 
>«'•  Sea.%2. 
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SeSi.  82.  As  to  the  ninth  general  Head  of  this  Chapter,  inz..  In  what 
manner  Perfons  proceeded  for  again  ft  any  of  the  above  mentioned  Offences 
may  defend  themfelvcs;  it  is  enadled  by  the  fiid  Statute  of  3  C  4  //^.  ©*  M. 
10.  That  if  any  Per  Jon  JJxill  find  himjclf  aggrieved  with  an  yljfejpnent  or 
Rate,  or  other  A5l  by  the  faid  Jujiices  of  Peace,  the  general  ^arter-Sef- 
fiom  of  the  Peace  ?nay  take  fiich  Order  therein,  as  to  them  f:all  be  thought  . 
cowocnient,  and  the  fame  to  conclude  and  bind  all  the  faid  Parties. 

SeB.  83.  Alfo  it  feems  to  be  implied  in  the  Conftruftion  of  thefe  as  Vide  fupra, 
well  as  of  all  other  Penal  Statutes,  That  no  one  ought  to  be  convidled  of*-g-^4-  Scfl' 
any  Offence  ugainft  them,  without  having  Notice  of  the  Accufation  made 
againft  him,  and  an  Opportunity  of  defending  himfelf.  And  therefore  I 
fliall  take  it  for  granted,  that  generally  no  one  ought  to  be  puniflied  for 
any  of  the  above  mentioned  Offences,  without  being  called  upon  to 
anfwcr  for  himfelf,  and  having  Liberty  to  traverfe  the  Matters  alledged 
againft  him  ;  it  is  true  indeed,  That  it  is  generally  holden,  That  no  Tra- 
verfe can  be  taken  againft  a  Prefentment  by  a  Juftice  of  Peace  of  his  own 
Knowledge,  as  to  the  Want  of  Repair ;  yet  this  Opinion  feems  juftly  que- 
ftionable  for  the  Reafons  alledged  in  the  feventy-fecond  Scdion  of  this 
'  Chapter. 

SeSl.  84.     However  it  is  certain.  That  in  all  other  Cafes,  whoever  is  in- 
dicted or  prefented  in  any  Court,  except  a  Court-Leet,  for  any  Offence  re- 
lating to   the  Highways,  may  traverfe   the   whole  Matter  alledged  againft 
him  in  fuch  Indiftment  or  Prefentment ;  but  it  feemeth  to  be  agreed.  That 
he,  who  is  prefented  for  fuch  an  Offence  in  a  Court-Leet,  can  only  traverfe  5  H.  7.  4.  i: 
it  fo  far  as  it  concerns  his  Freehold,  as  by  charging  him  with  being  bound  j?/- '4- ^'-^4' 
to  ftich  Repairs  in  refpeifl  of  the  Tenure  of  his  Lands,  (Sc.  for  which  Purpofe 
It  is  certain,  that  he  may  remove  it  by  a  Certiorari  into  the  King's  Bench, 
and  there  traverfe  it  j  alfo  there  is  no  Doubt,  but  that  after  Convidlion,  or 
upon  a  Demurer,  or  Confeffion,  any  one  may  take  Exceptions  to  any  fuch 
Indidlment  or  Prefentment  in  any  Court  for  the  Want  of  legal  Form  ;  but  And  234; 
the  Court  in  Difcretion  will  very  rarely  fuffer  a  Man  to  take  fuch  Excep-  '  ''^^°  ^>^' 
tions,  before  fuch  Convidlion  or  Confeffion,  without  a  certificate  and  Affi- ^^K^b.^- 15, 
davit,  that  the  Ways  are  in  good  Repair.  728. 

SeB.  85.  Therefore  for  the  better  Underftanding  in  what  Cafes  it  may 
be  fafe  to  demur  to,  or  confefs  an  Indidment  or  Prefentment  of  this  Kind, 
I  fhall  lay  dovvn  the  following  Rules  concerning  them. 

SeSl.  86.     L  That  it  is     fafeft  in  every  fuch  Indicflment  to  fliew  both  '  z  Ro'  Ab; 
the  Place  from  which,  and  alfo  the  Place  to  which  the  Way  fuppofed  to  p^jj''  ^^" 
be  out   of  Repair  doth   lead,  yet  Exceptions  for  Want  of  fuch  Certainty,  "-zKeb.  71J,' 
have  fometimes  been  '  difallowed  ;  however  it  feems  certain,  That  there  is  no  "-*' 
Neceffity  to  fliew  '  that  a  Highway  leads  to  a  Market-Town,  becaufe  every  l^^  '  ^^' 
Highway  leads  from  Town  to  Town.  i Brown.  6. 

SeSl.  87.     IL  That  it  is  neceffary  ^  in  every  fuch  Indi6lment  exprefly  to'^^^''^;389. 
fhew  in  what  Place  the  Nufance  complained  of  was  done,  for  which  ^  Caufe  a  3  K.tb.  644! 
an  Indiftment  for  ftopping  a  Way  at  D.  leading  from  D.  to  C.  is  not  good,  '  2  Roi  ^^• 
for  it  is  impoffible  that  a  Way  leading   from  D.  fliould  be  in  D.  and  no  ^''  ■ 

other  Place  is  alledged. 

Secf.^%.  III.  That  every  fuch  Indiftment  ought  alfo  certainly  to  Cro.  Ja.  324, 
fliew  to  what  Part  of  the  Highway  the  Nufance  did  extend,  as  by  £l:iew- 
ing  how  many  Foot  in  Length,  and  how  many  Foot  in  Breadth  it  con- 
tained, or  otherwifc  the  Defendant  will  neither  know  of  the  Certainty  of 
the  Charge,  againft  which  he  is  to  make  his  Defence,  neither  will  the 
Court  be  able  from  the  Record   to  judge  of  the  Greatnefs  of  the.  Offence, 

in  order  to  affefs  a  Fine  anfwerable  thereunto  >  and  upon  this  Ground  it  o!^°'-  ^^  ^°' 

n.  14.,  »i. 

hath  PI.  J  6. 
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hath  been  adjudged,  That  an  Indidment  for  flopping  a  certain  Part  of  the 

King's  Way  at  A',  is  naught,  for  the  Uncertainty  thereof :  Alfo  it  hath  been 

.  refolved.  That  the  Place  wherein  fuch  a  Nufance  is  alledged,  is  not  fuffi- 

2R0I.  Ab  Si.cicntly  afcertained  in  fuch  an  Indidiment,  by  fliewing  that  it  contained  fo 

P'-  7-  many  Foot  in  Length,  and  fo  many  in  Breadth,  by  Eftimation. 

ScB.  89.  IV.  That  every  fuch  Indidlment  mull  fliew.  That  the  Way 
Sal-  359-  wherein  a  Nufance  is  alledged,  is  a  Way  common  to  all  the  King's  People, 
6  Mod.  255,  £^^  vvhlch  caufe  it  hath  been  refolved.  That  an  Indidment  for  a  Nufance 
"Cro.  El.  63.to  a  "  Horfe-way,  without  adding  that  it  is  a  Highway,  is  naught  j  and 
"  See  2  R.  A.  ^p^j^  j.^^  ^^^-^^  Ground  it  feemeth  alfo,  That  an  Indiftment  for  a  Nufiince 
I  Vent.  208.  to  a  common  Foot-way  to  the  Church  of  I),  for  ^  all  the  Parilhioners  of 
Poph.  206.  J),  is  not  good ;  yet  it  ""  feems,  Tliat  if  thofe  lafl  Words,  viz.  For  all 
^  Invent"  208  P^f'ipioners  ^fT>.  had  been  omitted,  fuch  an  Indidment  might  be  maln- 

3  Keb.  28.     tained, 

"  Noy  93.  ^^,^^  gQ^     y    That  it  is  not  fafe  in  an  Indidment  againfl  a  common  Per- 

Butlhecon-  f^"  for  not  repairing  a  Highway,  whiich  he  ought  to  have  done  in  Pvcfpedl 
trarywasad-  of  the  Tenure  of  certain  Lands,  barely  to  fay  that  he  was  bound  to  repair 
judged  Pafch.  jj.  j^.^^/^;^^  T'eJiwa  'Terra,  without  adding  ^  face ;  alfo  it  is  faid.  That  in  an 
tween°  the  Indidment  againfl  a  '  Bifliop,  &c.  for  not  repairing  a  Highway,  in  refped 
Kingand  Cor-  of  certain  Lands,  it  ought  to  be  fliewn  in  what  Capacity  he  ought  to  repair 
inK'\'oTe°nt'r  i^  becaufc  othcrwife  it  cannot  be  known  in  what  Capacity  the  Procefs  is  to 
331.  be  awarded  againfl  him. 

Vide  2  Keb.        •^^,^^^  g^      Yi    That  in  every  fuch  Indidment  the  Fad  alledged  againfl 

Raym.  182.    the  Defendant  muft  be  exprelfed  in  fuch  proper  Terms,  that  it  may  clearly 

5  3  Keb.  58.  appear  to  the  Court  to  have  been  a  Nufance ;  and  for  this  Caufe  it  hath  been 

refolved,  That  a  Prefentment  for  diverting  a  Highway  is  not  good,  becaufe 

a  Highway  cannot  be  diverted,  but  mufl  always  continue  in  the  fame  Place 

1  And.  234.  where  it  was,  howfoever  it  be  obflruded,  and  a  new  Way  made  in  another 

Poph.  206.       pj^^^_ 

SeB.  92.  VIL  That  an  Indidment  againfl  a  Man  for  flopping  a  High- 
way in  his  own  Land  is  good,  without  laying  the  Offence  done  Vi  &  Ai-- 
tnis.  Alfo  it  is  faid,  That  a  Prefentment  that  a  Highway  in  fuch  a  Place  is 
2R.  A.  79.  L.  decayed  by  the  Defaults  of  the  Inhabitants  of  fuch  a  Town  is  good  without 
naming  any  Perfon  in  Certainty.  But  it  hath  been  adjudged.  That  an  In- 
didment againfl  particular  Perfons  muft  fpecially  charge  them  every  one;  for 
which  Caufe  it  hath  been  refolved.  That  an  Indidment  againfl  feveral  for 

2  R.  A  81.  not  repairing  their  Streets,  that  they  G?  eorum  iiterque  did  not  repair  them, 
^-  ^'  7-        is  not  good. 

I  Syd.  140.  SeB.  93.  VIII.  That  the  Defendants  ought  not  to  plead  quod  7ion  debait 
Carch.  Z13.    fyparare,  without  fhewing  who  ought. 

Salk.  358.  SeB.  94.     That  the  Defendants   fhall  not  be  difcharged  by  fubmitting 

to  a  Fine,  but  a  JDiJlringas  fliall  go  in  injimtum  till  they  repair.     [loj 

CHAP.    Lxxvn. 

Of  Nufajjces  relating  to  Bridges. 

AN  D  now  I  am  in  the  fecond  Place  to  confider  Nufances  relating  to 
Bridges  in  particular  ;  for  the  better  Underflanding  whereof,  I  fhall 
examine : 

1,  How  publick  Bridges  are  to  be  repaired  by  the  Common  Law. 

2.  How  bv  the  Statute. 

As 


ilk.  35 8. 
Mod.  163. 
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As  to  the  firfl  Point,   I  iliall  confidcr, 

1.  In  what  Manner,  and  by  whom   fuch  Bridges  are  to  be  repaired  by 
Common  Law. 

2.  In  what  Manner  Perfons  bound  to  fuch  Repairs  are  to  be  proceeded 
againft. 

^e5f.  I,     As  to  the  firfl  of  thefe  Particulars,    it   feemeth  to   be  clear, 
That  thofe  who  are   bound  to  repair  fuch   Bridges,   muft  make   them  of43A(r.  PI.  43: 
fuch  Height  and.  Strength,   as  fliall  be  anfwerable  to  the  Courfe  of  the^^''"-  '4- 
Water,  whether  it  continue  in  the  old  Channel,  or  make  a  new  one ;  and 
that  they  are  not   punifliable   as  Trefpaffers,  for  entring  on  any  adjoining 
Land,    for  fuch  Purpofe,  or  for  laying  thereon  the  Materials  requifite  for 
fuch  Repairs.     Alfo  it  feemeth  to    be   clearly  '  fetded,  That  of  Common' 2 Inft.  701, 
Right  the  Charge  of  Repairing  all  common  Bridges,  lies  upon  the  County  (;;^'^^^a.  365.° 
wherein  they   are,  unlefs  Part  thereof  be  within  a  Franchife ;  in  which  6  Mod.  307. 
Cafe  it  is  faid.  That  fo  much  as  is  within  the  Franchife  (hall  be  repaired  by^^"^-  3S8. 
thofe  oF  the  Franchife.  ^^^' 

SeSl.  2.  Alfo  it  feemeth  to  be  ''  certain.  That  fuch  Charge  may  be  caft"  ^  lnft.7ooi' 
Upon  a  Corporation  aggregate,  either  in  refpeft  of  a  fpecial  Tenure  of  ^ 'p  q  ,^,_ 
certain  Lands,  or  in  refpedl  of  a  fpecial  Prefcription,  and  that  it  may  be  Dal.  ca.  14" 
caft  upon  any  other  Perfons,  by  reafon  of  fuch  a  fpecial  Tenure,  as  hath  ^"-54. 55- 
been  (hewn  more  at  large  under  the  fecond  general  Head  of  the  precedent 
Chapter.  But  it  is  '  faid,  That  a  Man  fliall  not  be  bound  to  repair  a  new '^  ^^'^"j^-  7^°'* 
Bridge  built  by  himfelf,  for  the  common  Good  :  But  that  the  County  fhallsaik,  359.  * 
be  bound  to  repair  it,  if  it  become  of  publick  Convenience.  See  Cro.  Ca. 

SeSt.'T,.     As  to   the  fecond  Particular,  viz.  In   what  Manner  Perfons^  ^' 
bound  to   fuch   Repairs,   are  to  be  proceeded  againft;  it  feemeth  to  be 
clear,  ^  That  any  particular  Inhabitant  or  Inhabitants  of  a  County,  or  Te-p'  J°"-  ^7Z\ 
nant  or  Tenants  of  Land  charged  to  the  Repairs  of  fuch  a  Bridge,  may  beg  ^o^'jo^; 
imade  Defendants  to  an  Indidtment  for  not  repairing  it,  and   be  liable  toSalk.  358. 
pay  the   whole  Fine   afleifed    by  the  Court  for  the  Default  of  fuch    Re- 
pairs, and  fhall  be  put  to  their  Remedy  at  Law  for  a  Contribution  from 
thofe  who  are  bound  to  bear  a  proportionable  Share  in  the  Charge,  for 
the  Neceflity  of  the  Cafe  requires  the  greatefl  Expedition  in  Cafes  of  this 
Nature. 

SeB.  4.  Alfo  it  hath  been  '  refolved,  That  it  is  not  fufficient  for  the '2 Levin.  112; 
Defendants  to  an  Indidlment  for  not  repairing  a  Bridge,  to  excufe  them-  ^°''^ir'p!^  - 
felves,  by  flaewing  either  that  they  are  not  bound  to  repair  the  Whole,  or'^^  '  '^'' 
any  Part  of  the  Bridge,  without  fliewing  what  other  Perfon  is  bound  to 
repair  the  fame ;  and  it  is  faid,  that  in  fuch  Cafe  the  whole  Charge  fliall43  AfT.Pl.  37; 
.be  laid  upon  fuch  Defendants,  by  reafon  of  their  ill  Plea.     [102.]  ^'^f'-  Preient- 

Se6l.  5.     It  is  faid,  That  where  fuch  Defendants  plead,  that  A.  B.  ought  ^g"^'  ^^'  ^" 
to  repair  the  Bridge  mentioned  in  the  Indidment,  and  take  a  Traverfe  to  See  i  Sid.  140,; 
the  Charge  againft  themfelves,  the  Attorney  General  in  this  fpecial  Cafe 
may  take  a  Traverfe  upon  a  Traverfe,  and   infift  that  the  Defendants   are 
bound  to  the  Repairs,  and  traverfe  the  Charge  alledged  againft  A.  B.  and 
that  an  Iflue  ought  to  be  taken  on  fuch  fecond  Traverfe ;  and  that  the  2  Levin.  112: 
Attorney  General  may  afterwards  furmife,  that  the  Defendants  are  bound 
to   repair  it,  and   that  the   whole  Matter   fliall  be  tried  by  an  indifferent 
jury,  G?r. 


L  1  1  SeSf.  6, 
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6  Mod.  307.  Si'jt.  6.  It  feems  that  no  Inhabitant  of  a  County  ought  to  be  a  Juror 
for  the  Trial  of  an  IfTue,  whether  the  County  be  bound  to  fuch  Repairs  or 
not,  but  it  is  faid  that  he  may  be  a  good  Witnefs. 

Se£f.  7.  As  to  the  fecond  Point,  viz.  In  what  Manner  fuch  Bridges  are 
to  be  repaired  by  Statute,  it  is  enaded  by  22  H.  8.  5.  nat  the  JuJIices 
of  Peace  in  every  Shire  of  this  Realm,  Franchife,  City,  or  Borough,  or  four 
of  tloem  at  the  leafi,  whereof  one  to  be  of  the  Quorum,  }?iay  inquire,  hear, 
and  determine,  in  their  General  Sefjions,  of  all  manner  of  Annoyances  of 
Bridges  broken  in  the  Highways,  to  the  Damage  of  the  King's  liege  People, 
and  to  make  fuch  Procefs  a?id  Pains  upon  every  Prefentment  afore  them,  for 
the  Reformation  of  the  fame,  againjl  fuch  as  oiven  to  be  charged  for  the  Ma^ 
king  or  Amending  of  fuch  Bridges,  as  the  King's  Jujiices  of  his  Bench  ufe 
commonly  to  do ;  or  as  it  Jl^all  fcem  by  their  Difcretions  to  be  necefdry  and 
■    convenient  for  the  fpeedy  Amendment  of  fuch  Bridges. 

ScB.  8.  And  it  is  tarther  enaded.  Par.  2  <Sf  3.  That  where  it  cannot  be 
known  and  proved  what  Hundred,  Riding,  Wapentake,  City,  Borough,  Town 
or  Parijl.\  nor  what  Perfon  certain,  or  Body  Politick,  ought  of  Right  to  make 
fuch  Bridges  decayed,  by  Reafon  whereof  fuch  decayed  Bridges,  for  Lack  of 
Knowledge  of  fuch  as  oiven  to  make  thein,  for  the  mojl  part  lie  lo?ig  without 
any  Amejidmcnt,  to  the  great  Annoyance  of  the  King's  SubjeS'ts  ;  in  every  fuch 
Cafe  the  faid  Bridges,  f  they  be  without  City  or  Town-corporate  Jhall  be  made 
by  the  Iidoabitants  of  the  Shire  or  Riding,  within  which  the  faid  Bridge  de- 
cayed Jhall  happen  to  be :  And  if  it  be  within  any  City  or  Tow7i-corporate^ 
then  by  the  Inhabitants  of  every  fuch  City  or  Town-corporate  wherein  fucb 
Bridges  Jhall  be.  And  if  Part  cf  any  Juch  Bridges  fo  decayed  happen  to  be 
in  one  Shire,  Riding,  City,  or  Town-corporate,  atjd  the  other  Part  thereof 
in  another  Shire,  Riding,  City,  or  Towti-corporate,  or  if  Part  be  within 
the  Limits  of  any  City  or  Town-corporate,  and  Part  without,  or  Part  within 
one  Riding,  and  Part  within  another,  that  then  in  every  Juch  Cafe  the  Inha- 
bitants of  the  Shires,  Ridijigs,  Cities,  or  Towns-corporate,  Jl:<afl  be  charged 
and  chargeable  to  amend,  make  and  repair  Juch  Part  and  Portion  of  Juch 
Bridges  Jo  decayed,  asjl.mlllie  and  be  within  the  Limits  of  the  Shire,  Riding,  City, 
or  Town-corporate,  wherein  they  be  inhabited  at  the  Time  of  the  fame  Decays. 

SeB.  9.  And  it  is  farther  enacted,  Par.  4.  That  in  every  fuch  Cafe  where 
it  cannot  be  known  a?id  proved  what  Perfotis,  Lands,  Tenements,  and  Bodies 
Politick  oiven  to  make  and  repair  fuch  Bridges,  that  for  fpeedy  Reformation  and 
Amending  of  Juch  Bj'idges,  the  JuJIices  oj  Peace  within  the  Shires  or  Ridings 
wherein  Juch  decayed  Bridges  beijig  out  of  Cities  and  Towns-corporate,  ajid  if  it 
be  within  Cities  or  Towns-corporate,  then  the  Jijlices  of  Peace  within  every  fuch 
City  or  Town-corporate,  or  four  oj  the  faid  JuJIices  at  the  leaf  whereof  o?ie  tu 
he  of  the  Quorum,  within  the  Limits  of  their  fever  al  Commifjions  and  Authori- 
ties, may  call  before  them  the  Corjlablcs  of  every  Town  and  Pariji.\  being  within 
the  Shire,  Riding,  City  or  Toum-corporate,  as  well  within  Liberty  as  without, 
wherein  Juch  Bridges  or  any  Parcel  thereof  fiall  happen  to  be,  or  elje  two  of  the 
mojl  honejl  InhabitaJits  within  every  Juch  Town  or  Parijlo  in  thejaid  Shire,  Ri- 
ding, City  or  Town-corporate,  by  the  Dijcretion  of  the  faid  JuJIices  cf  Peace,  &c. 
And  at  and  upon  the  Appearance  of  Juch  Conjlables  or  Inhabitants  thejaid  Ju- 
JIices of  Peace,  &c.  with  the  AJfent  of  the  faid  Confables  or  Inhabitants,  may 
tax,  ayidfet  every  Inhabitant  in  ajiy  fuch  City  Town  or  Parijh,  within  the  Li- 
mits of  their  Commij]io7is  and  Authorities,  to  fuch  reafonable  Aid  and  Sum  of 
Money,  as  they  Jhall  think  by  their  Dijcretioju  convenient  and  jufficient  for  the 
Repairing,  Re-edifying,  and  Amending  of  Juch  Bridges,  and  after  Juch  Taxation 
7nade  thejaid  JuJIices  Jhall  caife  the  Names  and  Sums  of  every  particular  Perfon 
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fo  by  them  taxed,  to  be  ivritten  in  a  Roll  indented :  And  Ji:all  alfo  have  Poiver 
and  Authority  to  ?nake  two  Collectors  cf  every  Hundred,  for  Colle£lion  of  all  fuch 
Sums  of  Mom y  by  them  fet  and  taxed,  iz'hich  colkclcrs  receiving  the  one  Part  of 
the  [aid  Roll  indented,  under  the  Seals  of  the  [aid  JuJlices,Jhall  have  Power  and 
Authority  to  colleSl  and  receive  all  the  pariicidar  Sums  of  Money  therein  con- 
tained, and  to  dijlrain  every  fuch  Inhabitant  as  fall  be  taxed,  and  refufe  Pay- 
ment thereof  in  his  Lands,  Goods  and  Chattels,  and  to  fell  fuch  Diflrefs,  and  of 
the  Sale  thereof  retain  and  perceive  all  the  Money  taxed,  and  the  Rjfidue,  (if 
the  Difrefs  be  better)  to  deliver  to  the  Owner  thereof:  And  that  the  fame  Jujtices, 
or  Jour  of  them,  within  the  Limits  of  their  Commijfions  and  Authorities,  may  alfo 
name  and  appoint  two  Surveyors,  which  fall  fee  every  fuch  decayed  Bridge  re- 
paired and  amended  from  T'ime  to  Time,  as  often  as  need  fall  require,  to  whofe 
Hands  the  f aid  ColleBorsf jail  pay  the  faid  Sums  of  Money,  taxed  and  by  them 
received :  And  that  the  ColleHors  and  Surveyors,  and  every  of  them,  and  their 
Executors  and  Adminiftrators,  and  the  Executors  and  Ahiiniftrators  of  them, 
and  every  of  them,  from  Time  to  Time,  fall  make  a  true  Declaration  and  Ac- 
compt  to  the  Juftices  of  Peace  of  the  Shire,  Riding,  City,  or  Town- corporate, 
wherein  they  fall  be  appointed  ColleSlors  or  Surveyors,  or  to  four  of  th^  fame  Ju- 

fices,  whereof  one  to  be  of  the  Quorum,  of  the  Receipts,  Payments,  and  Expences 
of  the  faid  Sums  of  Money  :  And  ij  they  or  any  of  them  rejife  that  to  do .  that 
then  the  fame  Jufices  of  Peace,  or  four  of  them,  from  Time  to  Time  by  their  Dif- 
crctions,f:aU  have  Power  and  Authority  to  make  P rocefs  againft  the  faid  Collec- 
tors and  Surveyors,  and  every  of  them,  their  Executors  a?id  Adminifrators,  and 
the  Executors  and  Admiiiifrators  of  every  of  them,  by  Attach?ne7its  under  their 
Seals,  returnable  at  the  General  Sejions  of  Peace  :  And  if  they  appear,  then  to 
compel  them  to  accompt,  as  is  aforefaid ;  or  elfe  if  they  or  any  of  them  refufe  that 
to  do,  then  to  comf?jit  fuch  of  them  as  fall  refufe,  to  ward,  there  to  remain  with- 
out Bail  or  Mainprtfe,  till  the  faid  Declaration  and  Accot7ipt  be  truly  made. 

Se^.  10.  And  it  is  farther  enadted,  Par.  5.  That  where  a7iy  Bridge  or 
Bridges  lying  in  one  Shire  or  Riding,  and  fuch  Perfons  Ld^abitatits,  Bodies 
Politick,  Lands  or  Tenements,  which  owen  to  be  charged  to  the  Making  and 
Ame?iding  of  fuch  Bridges,  lien  and  abiden  in  another  Shire  or  Ridi7ig  or  where 

fuch  Bridges  been  within  any  City  or  Towit-cor^  orate,  and  the  Perfons  Inhabi- 
tants, Bodies  Politick,  Lajids  or  Tenements,  that  owen  to  make  or  repair  any 

fuch  Bridges  lien  and  been  out  of  the  faid  Cities  and  Towns-corporate,  in  every 

fuch  Caf  the  Jufices  of  Peace  of  the  Shire,  City,  or  Town-corporate,  within 
which  fuch  decayed  Bridges,  or  a?2y  Part  thereof,  fjall  happen  to  be,  fall  have 
Power  to  i?iquire,  hear,  and  determine  all  fuch  Annoyances,  being  within  the 
Limits  of  their  Commifions  and  Authorities.  And  if  the  Annoyance  be  prefented^ 
then  to  make  P rocefs  into  every  Shire  within  this  Realm,  again/l  fuch  as  owen 
to  make,  or  amend  any  fuch  Bridges  fo  prcfented  before  them  to  be  decayed,  to 
the  Annoyance  and  Let  of  the  Paffage  of  the  King's  Subjects,  and  to  do  further 
in  every  Behalf  in  every  fuch  Cafe,  as  they  might  do  by  Authority  of  the  faid 
A^t,  in  Cafe  that  the  Perfons,  &c.  which  oxven  to  be  charged  to  the  Amending 
or  Making  of  fuch  Bridges,  &c.  were  in  the  fame  Shire,  &c.  where  fuch  An- 
noyance fall  happen  to  be.  And  that  all  Sheriffs,  and  Bailiffs  of  Liberties 
and  Franchifes,  fhall  tridy  ferve  and  execute  P  rocefs  as  fall  come  to  their 
Hands  from  the  faid  Jufices  of  Peace,  afore  whom  any  Preffitment  fall  be 
had  for  any  fuch  Annoyance,  according  to  the  Tenor  and  Effe£l  of  the  faid 
P  rocefs  to  them  dire5led,  &c.  on  Pain  to  make  fuch  Fine  as  fall  be  fet  on 
them  by  the  Difcretion  of  the  faid  Jufices. 

Se^.  II.  But  it  is  provided,  Par.  6.  That  nothing  in  the  faid  Al  con- 
tained fall  be  prejudicial  to  the  Liberties  of  the  Five  Ports,  or  Members  of  the 
fafne :  And  for  Reformation  of  Annoyance  cf  Bridges  within  the  fid  Ports  a?id 

Mem- 
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MenA'fS ;  It  is  farther  enacfted,  Par.  7.  That  the  Warden,  Mayojs,  and  Bai- 
liffs eleSled,  and  Jurates  of  the  fame  Pcrts,  and  every  of  them,  have  Power 
<ind  Authority  to  inquire,  hear,  and  determine  all  manner  of  common  Annoy- 
ances of  Bridges  uithin  the  fame  Ports  and  Mc?nbers,  and  to  make  fuch  Pro- 
cefs.  Pains,  T^axations,  and  all  other  Things  ivithin  the  fame  Ports  and 
Members,  as  the  Jujiices  of  Peace  may  do  in  other  Shires  or  Places  out  of 
the  fame  Ports,  by  Virtue  ofthefaid  Act  in  every  Behalf 

Se5i.  12.  And  it  is  farther  enafted,  Par.  8.  That  the  faid  fuftices,  Sec. 
may  allona  fuch  rcafonable  Cojls  and  Charges  to  the  faid  Surveyors  a?id  Collect 
tors,  as  by  their  Difcretion  fl:all  be  thought  convenient. 

SeB.  13.1  And  it  is  farther  enaded,  Par.  9.  That  fuch  Part  and  Portion 
of  the  Highways  in  every  Part  of  this  Reahn,  as  well  within  Franchife  as 
without,  as  lie  next  adjoining  to  any  Ends  of  any  Bridges  within  this  Realm, 
dijlant  from  any  of  the  f aid  Ends  by  the  Space  of  three  hundred  Foot,  be  made, 
repaired  and  amended,  as  often  as  need  floall  require  ;  and  that  the  Juflices  of 
Peace  in  every  Shire  of  this  Realm,  Fra?ichife,  City,  or  Borough,  or  four  of 
them  at  the  leaf,  whereof  one  to  be  of  the  Quorum,  within  the  Limits  of  their 
Commiffions  and  Authorities,  may  inquire,  hear,  and  determine  in  their  Ge- 
neral Seffions,  all  Manner  of  Annoyances  of  and  in  fuch  Highways,  fo  being 
and  lying  next  adjoining  to  any  Ends  of  Bridges  within  this  Realm,  diftant 
from  any  one  of  the  Ends  of  fuch  Bridges  three  hundred  Foot,  ajidto  do  in  every 
Thing  concerning  the  Making,  Repairing,  and  Amending  fuch  Higlyways,  &c. 
in  as  large  and  ample  Manner  as  they  might  and  may  do  to  and  for  the  Making, 
Repairing,  and  Amending  of  Bridges,  by  Virtue  cf  the  f aid  A5t. 

In  the  Conftrudion  of  this  Statute  the  following  Opinions  have  been 
holden  : 

Se5t.  14.  I.  That  no  private  Bridges  are  within  the  Purview  thereof, 
but  only  fuch  as  are  common  in  the  Highways,  where  all  the  King's  liege. 
People  have,  or  may  have  Paffage. 

SeB.  15.  II.  That  unlefs  the  Juftices  of  Peace  of  a  County,  or  Town, 
G?c.  be  four  in  Number,  and  one  of  them  of  the  ^orum,  tliey  have  no 
manner  of  Jurifdldion  by  Virtue  of  this  Statute ;  but  it  is  faid.  That  the 
Juflices  of  Peace  of  the  County,  in  which  fuch  Town,  being  not  a  County 
of  itfelf,  and  wanting  fuch  a  Number  of  Juflices,  fliall  lie,  may  by  Virtue 
of  the  firfl  Claufe  of  the  Statute,  determine  all  Annoyances  of  Bridges 
within  fuch  Town,  &c.  if  it  be  known  what  Perfons  in  certain  are  bound 
to  repair  the  fame  :  But  if  it  be  not  known,  it  feems  that  fuch  Annoyances 
are  left  to  the  Remedy  of  the  Common  Law,  becaufe  the  Claufe  which  in 

i  Inft.  704.  fuch  Cafe  authorifes  the  Juflices  of  Peace  to  tax  all  the  Inhabitants,  feems 
exprefly  to  confine  the  Power  of  taxing  the  Inhabitants  of  fuch  Towns  to 
their  own  Juflices,  &c. 

SeB.  16.     III.  That  all  Houfholders  dwelling  in  any  County,  or  Town, 

2  Inft.  703.  ^c.  whether  they  occupy  any  Lands  or  not ;  and  alfo  all  Perfons  who  have 
Lands  in  their  own  PoflelTion  or  Manurance,  whether  they  dwell  in  the 
fame  County,  &c.  or  not;  and  alfo  all  Bodies  Politick,  either  refiding  in,  or 
having  Lands  in  their  own  Hands  in  a  County,  &c.  are  liable  to  be  taxed 
as  Inhabitants,  within  the  Meaning  of  the  Statute, 

2  Inft.  704.        SeSf.  17.     IV.  That  the  Taxation  to  be  made  in  Purfuance  of  the  Sta- 

Vide  I  Keb.  tyj-g  ought  to  be  affeffed  diflindlly  on  each  Inhabitant,  and  not  on  a  whole 

^''  Hundred,  Parifh,  or  Town  in  general. 

Se5l.  18.  V.  That  all  Privileges  of  Exemptions  and  Difcharges  fiom 
Contribution  to  the  Repairs  of  decayed  Bridges,  whether  fuch  Exemp- 
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tions  were  originally  derived  from  Charter  or  Adl  of  Parliament,  or  any  *  In^- 1°\- 
other  Foundation  whatfoever,  are  taken  away  by  the  exprefs  Words  of  the 
Statute,  That  the  Jujlices,  &c.  JJ.^all  tax  and  Jet  every  Inhabit aiit. 

SeB.   19.     It  hath  been  queftioned  whether  a  Borough  which  hath  no  i  Keb.  68. 
Bridge  within  its  own  Limits,  be  not  liable  to  contribute  to  the  Repairs  of 
{^  a  County-Bridge.     [103] 
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CHAP.     LXXVIII. 

Of  Ntfances    I'elating    to    Publick   Houfes. 

the  better  Underftanding  of  Nufances  relating  to  publick  Houfes, 
fhall  confider  : 


1 ,  In  what  Manner  they  are  prevented  and  reftrained  by  the  Common 
Law. 

2.  In  what  Manner  by  Statute. 

SeSl.  I.  As  to  the  firft  Point  it  feems  to  be  agreed.  That  the  Keeper  of  "^^'"J^  374- . 
an  Inn  may  by  the  Common  Law  be  indicted  and  fined,  as  being  guilty  bfj*?,  0^46! 
of  a  publick  Nufance  '  if  he  ufually  harbour  Thieves,  or  Perfons  of  fcan- Cro.  Ca.  549. 
dalous  Reputation,  or  *'  fuffer  frequent  Diforders  in  his  Houfe,  or  take  ^'^-^i^'vi^Q'  e. 
orbitant  Prices,  or  fet '  up  a  new  Inn  in  a  Place,  where  there  is  no  Man-  Dalt.  ca.  7. 
ner  of  Need  of  one,  to  the  Hindrance  of  other  ancient  and  well  governed  P^'""-  374- 
Inns,  or  '  keep  it  in  a  Place  in  refpedl  of  its  Situation  wholly  unfit  for  \  p^^^j,  ^'}^l' 
fuch  a  Purpofe.  2  R0.Re.345. 

SeSl.  2.     And  it  feems  alfo  to  be  clear.  That  if  one  who  keeps  a  com-  *  '°„"i^"gf " 
nion  Inn,  refufe  either  to  receive  a  Traveller  as  a  Gueft  into  his  Houfe,  or  ^,q.  a! 
to  find  him   Vidtuals   or    Lodging,  upon   his  tendring  him  a  reafonable  '  9  Co.  87.  b. 
Price  for  the  fame,  he  is  not  only  liable  to  render  ^  Damages  for  the  Injury  '  ^^'  'S^-P'. 
in  an  Acflion  on  the  Cafe  at  the  Suit  of  the  Party  grieved,  but  may  alfo  Bro.  Ac  fur 
be '' indidled  and   fined,  at  the  Suit  of  the  King;  alfo  it  is  faid.  That  he  "'"•  76,  92- 
may  be  compelled  by  the  Conflable  '  of  the  Town  to  receive,  and  enter-  ]3ait  z&\''  ' 
tain  fuch  a  Perfon  as  his  Gueft,  and  that  it  is  no  way  ^  material  whether '  ?  E.  4.  z.  b. 
he  have  any  Sijn  before  his  Door  or  not,  if  he  make  it  his  common  Bufi-  P*''/  "•  7- 

r  ■       T-.    rr  'Palm.  374. 

neis  to  entertain  rallengers.  zRo.Re.  345, 

SeSf.  3.     It  feems  to  have  been  always  clearly  '  agreed.  That  he  who  u6 
has  an  Inn  by  Prefcription,  may  lawfully  enlarge  it  upon  the  fame  Land  p^  g°g '^pf '^' 
which  has  been  ufed  with  it,  either  by  eredling  new  Buildings  thereon, 
or   turning   Stables   into   Chambers   of  Entertainment,  and  that  he  {hall 
have  the  fame  Privilege  in  fuch   new  Parts  of  his  Houfe  as  in  any  of 
the  old. 

Se,^.  4.     Alfo  it  feems  to  be  "'  fettled  at  this  Day,  That  any  Perfon  may  m  ^  r^i  ^^ 
lawfully  fet  up  a  new  Inn,  unlefs  it  be  inconvenient  to  the  Publick  in  fome  84.  A. 
of  the  Refpedls  taken  Notice  of  in  the  firft  Sedion,  and  that  he  has  no  ^*"^-  45 
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Need  of  any  Licence  from  the  King  for  this  Purpofe,  for  the  Keeping  of  p^in,' ,5^^ 
an  Inn  is  no  Franchife,  but  a  lawful  Trade,  open  to  every  Subjed;.     But  if  3'^4- 
an  Inn  degenerate  into  an  Ale-houfe,  by  fuffering  dilbrderly  Tipline,  it  ^  ^^'l*  5°^- 
flaall  be  deemed  as  fuch.  Saik.  4j. 

M  m  m  JSeSf.  5. 
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Sccr.  5.  As  to  the  fecond  Point,  viz.  In  what  manner  Nufances  of 
this  Kind  are  prevented  and  reftrained  by  Statute,  it  is  enaded  by  12 
Vide  F.  N.  B.  £^_  2.  6.  'That  m  Officer  in  City  or  in  Borough,  that  by  reafon  of  his  Office 
Regift.  184.  ought  to  keep  Jffizes  of  Wines  and  ViSlual,  fo  long  as  he  is  attendant  to  that 
Office,  fliall  Jiot  merchandize  for  Wines  nor  ViSliials,  }jeither  in  Grofs  nor  hy 
Retail;  and  if  any  be  ccnvicl  cf  fitch  Offence,  the  Merchandize  fall  be  for- 
feited to  the  King,  and  the  third  Part  thereof  deli'vered  to  the  Party  that  fued 
for  the  fame,  &c. 

Se6i.  6.  And  it  is  Enther  cnadled  by  6  Rich.  2.  9.  That  no  ViBualler 
fall  have,  exercife,  or  occupy  any  judicial  Office  in  any  Town,  but  only  cohere 
no  ether  Perfon  fiiffcient  may  be  found  to  have  the  jame  Office.  In  which  Cafe 
yet  the  fame  Judge,  for  the  Time  that  he  fmll  continue  in  the  faid  Office,  fall 
utterly  ojnit  and  abflain  himfelf  and  his  from  the  Exercife  of  Vi5liialling,  upon 
Pain  of  forfeiting  his  Vitiuals  fo  fold. 

Se^t.  7.  And  it  is  farther  enafted  by  3  H.  8.  8.  That  as  often  as  ajty  Vic- 
tualler chofen  to  bear  any  Office  ivithin  any  City,  Borough,  or  Tcwu-corporate, 
ivhichfor  the  Time  that  he  f^all  ftand  and  be  in  fuch  Office  foidd  have  the  Af- 
fffing  and  Corre^ion  for  felling  of  Visuals,  that  then  tivo  difcreet  atidhonef  Per- 
fojis  of  the  fame  City,  Borough,  or  Town-corporate,  7iot  being  ViStu aiders,  nor  any 
of  them  being  a  ViBualler,  fall  be  chofen  by  the  Commonalty  of  the  fame  City, 
Borough,  or  Town-corporate,  in  like  Forjn  as  the  f aid  Officer  Jhall  be  chofen : 
Which  twoPerfons,  with  the  faid  Officer,  fall  be  fworntndy  to  fefs  and  fct  the 
Prices  and  Jffizcs  of  ViSlual  there,  for  the  Time  that  any  fitch  Vicl nailer  jhall 
abide  in  the  fame  Office  :  And  that  then  it  JJ:all  be  lawful  to  all  and  every  of  the 
faid  Officers,  after  the  fame  Vicluals  befit  and  fief ed  by  the  fame  Officer,  and  the 
f aid  two  Perfions,  or  cm  of  the  fiame  two  Perfions,  the  other  being  abfent,  to  mer- 
chant ajidfell  Wi?ies,  and  all  other  ViBual  in  Grofs,  and  at  Retail,  during  the 
Time  that  he  fall  be  in  any  finch  Office,  without  any  Thing  therefore  to  forfeit  : 
The  fiaid  Statute,  A:f,  and  Ordinance  of  'i2'E.2.  or  any  other  A5l  or  A5is,  Or- 
dinance, or  Statute  to  the  contrary  made  in  any  wife  notwithfanding. 
VideCro.  ja.  Scl^l.  8.  Alfo  it  is  enadled  by  21  fac.  i.  21.  That  all  Hcjllers  or  Inn- 
^°Rol^Re  ^^o^^'^rs  fi^llficll  their  Hcrfic-bread,  atid  their  Hay,  Oats,  Beans,  Peafie,  Pro- 
225,226.'  vender,  and  alfio  all  Kind  of  Vicinal,  both  for  Man  and  Beaft,  for  reafionable 
Gain,  having  RefpeSl  to  the  Prices  for  which  they  fi:all  be  fold  in  the  Markets 
adjoining,  without  taking  any  Thing  for  Litter.  And  it  is  farther  enafted  by 
the  faid  Statute,  That  every  Hofler  and  In?ikeeper  dwelling  in  any  Town  or 
Village,  being  a  Thorough-fare,  and  710  City,  Town-corporate,  or  Market-Town, 
wherein  any  common  Baker,  having  been  an  Apprentice  to  the  Trade  for  fven 
Tears,  is  dwelling,  may  make  within  his  Houfie  Horfie-bread  fiufficient,  lawful, 
and  of  due  Afize,  according  to  the  Price  of  Grain  or  Corn;  any  Thing  in  the 
faid  Statute  contained  to  the  contrary  notwithjlanding.  And  it  is  firther  en- 
acted, That  if  the  Horfie-bread,  which  any  of  the  fiaid  Hoftlers  or  Innholders 
fihall  make,  be  not  fiufficient,  lawful,  and  of  due  Affize,  according  to  the  Price 
of  Grain  afid  Corn,  as  abcvefiaid;  or  that  if  any  ofi  them  fall  off^id  in  any 
Thing  cofitrary  to  this  AB,  the  Jufices  of  AJJize,  Jujlices  of  Oyer  and  Ter- 
miner, Jufices  of  Peace,  in  every  Shire,  Liberty,  or  Franchifie  within  this 
Reabn,  Sheriffs  in  their  Turns,  and  Stewards  in  their  Leets,  may  inquire, 
hear,  and  determine  the  fiaid  Offences  of  the  fiaid  Hoflers  and  l72nholders,  who 
Jhall  be  fined  for  the  firfi  Offence,  according  to  the  ^antity  of  the  Offence, 
and  for  thefiecond  Offence  fit.mll  he  imprifioned  jlr  one  Month,  and  for  the  third 
Jhall  fl and  upon  the  Pillory,  Sec. 

Sedl.  9.  And  it  is  enadled  by  5  ©"  6  Ed.  6.  25.  That  the  Jufices  oj 
Peace  ivithin  every  Shire,  City,  Borough,  Town-corporate,  Franchifie,  or  Liberty 
within  this  Psalm,  or  two  rfithc?n  at  the  leajl,  whereof  one  to  be  of  the  Quorum, 
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jhall  have  full  Power  and  Authority  within  every  Shire,  City,  &c.  to  remove, 
difcharge,  and  put  atvay  cotnnion  Selling  of  Ale  and  Beer  in  common  Ale-houfs 
and  "Tippling- houfa. 

SeSl.    10.      And  it  feems  to  have  been   the  general  Opinion  in  the  Con- Dal.  ca.  7. 
ftrudion  of  this  Ciaule,  That  an  Alehoufe-keeper   iuppreflcd   in    Purfuance  ^' ^•^- '47' 
of  it,  cannot  be  afterwards  licenfed  again  but  in  open  Seffions. 

SeSl.  II.  And  it  is  farther  enaded  by  the  faid  Statute  of  5  Gf  6  Ed.  6. 
25.  Par.  I  0*  6.  That  irone  pall  be  admitted  or  fuf'cred  to  keep  any  common  Ale^ 
houfe  or  Tipling-houfe,  except  in  Fairs,  but  fuch  as  Jhall  be  allowed  in  the  open 
Sejjions,  or  by  two  Jufices  of  Peace,  whereof  one  to  be  of  the  Quorum:  And 
that  the  faid  Jufices  fall  take  Bonds  and  Surety  from  Time  to  Time,  by 
Recognizance,  of  fuch  as  fall  be  allowed  to  keep  ajiy  common  Ale-houfe  or  Tip- 
pling-houfc ,  as  well  for  and  againji  the  ufing  of  mlawful  Games,  as  alfo  for 
the  Maintenajice  of  good  Order  within  the  fame,  as  by  their  Difcretion  floall 
he  thought  necefary  and  convenient ;  for  }7iaking  of  -every  which  Reco<^nizance 
the  Parties  bound  fall  pay  but  twelve  Pence. 

Se5f.  12.  And  it  is  farther  enafled,  Par.  2.  That  the  faid  Juftices  fall 
certify  the  fame  Recognizance  at  the  next  ^arter-SeJJions  of  the  fame  Shire, 
City,  or  Borough,  &c.  there  to  remain  of  Record  before  the  Juftices  of  Peace 
of  the  Shire,  Ike.  upon  Pain  f forfeiting  for  every  fuch  Recognizance  taken, 
and  not  cert  if ed,  three  Pounds  fx  Shillings  Eight-pence. 

SeB.  13.  And  it  is  farther  enafted,  Par.  3.  That  the  Jufices  of  Peace  of 
every  Shire,  City,  Borough,  &c.  may  at  their  ^arter-SeJions  bv  Prefentment, 
Information,  or  otherwife  by  their  Difcretion,  inquire  of  all  fuch  Perfons  as 
pjall  be  allowed  to  keep  any  Ale-hoife  or  Tippling-houfe,  and  that  be  bound  by 
Recognizance,  as  is  above  faid,  if  any  of  them  have  done  any  A£l  whereby  they 
have  forfeited  the  fame  Recognizance  :  And  the  faid  Juftices  pall  upon  every 
fuch  Prefentment  or  Information,  award  Procefs  again  ft  every  fuch  Perfonfo 
prefented  or  complained  upon  before  them,  to  few  why  he  f mild  7iot  forfeit  his 
Recognizance,  and  may  alfo  hear  and  determine  the  fame  by  all  fuch  Ways  and 
Means,  as  by  their  Difcretion  fall  be  thought  good. 

SeB.  14.  And  it  is  farther  enadled,  Par.  4.  That  if  any  Perfon,  other 
than  fuch  as  pall  be  allowed  by  the  faid  Juftices,  (ImU  obftinately,  and  upon 
his  own  Authority,  fake  upon  him  to  keep  a  commo?i  Ale-hoife,  or  Tippling-houfe 
or  pall  contrary  to  the  Commandment  of  the  faid  Juftices,  or  two  of  them,  ufe 
commonly  Selling  of  Ale  and  Beer,  except  in  Fairs  ;  that  then  the  faid  Juftices, 
or  two  of  them,  whereof  oire  to  be  of  the  Quorum,  ftmll  for  every  fuch  Offhice 
commit  every  Jiich  Perfon  fo  of  ending,  to  the  common  Gaol  within  the  faid 
Shire,  City,  Borough,  &c.  there  to  remain  without  Bail  or  Mainprize  by  the 
Space  of  three  Days ;  and  before  his  Deliverance  the  faid  Jufices  Jhall  take  his 
Recognizance  with  two  Sureties,  Thqt  he  f^all  not  keep  any  common  Ale-houfe, 
Tippling-houje,  or  ufe  commonly  Selling  oj  Ale  or  Beer,  as  by  the  Difcretion  of 
the  faid  Juflices  PjallJ'eejn  convenient. 

SeB.  15.  And  it  is  farther  enafted,  Par.  5.  That  the  faid  Juftices  foall 
make  Certificate  of  every  fuch  Recognizance  and  Offence,  at  the  fiext  ^arter- 
Sefjions  for  the  fame  Shire,  City,  Borough,  &c.  which  Certificate  pall  be  a 
fuffi-cient  ConvlBlon  of  the  fame  Offence;  and  the  faid  Juftices  upon  the  faid 
Certificate  made,  fall  in  open  Sefions  afief  the  Fine  for  every  fuch  Offence, 
at  twenty  Shillings. 

SeB.  16.  And  it  is  farther  enadted  by  3  Car.  i.  3.  That  if  any  Perfon 
fdallupon  his  own  Authority,  not  being  thereunto  lawfully  licenfed,  take  upon  him 
to  keep  a  common  Ale-l-ioufe  or  Tipphng-hufe,  or  ufe  commonly  felling  of  Ale,  or 
Beer,  Cyder,  or  Perry,  except  in  Fairs,  every  fuch  Perfon  fmll  for  every  fuch 
Offence  forfeit  twenty  Shillings  to  the  Vfe  of  the  Poor  of  the  Parip  where  fuch 
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Offence  Jl:aU  be  convnitted;  the  fame  Offence  being  viewed  by  any  Mayor,  Bailiff, 
or  yujiice  of  Peace,  or  other  Head  Officer  within  the  ftveral  Limits,  or  confef- 
fed  by  the  Party  fo  offending,  or  proved  by  the  Oath  of  two  Witneffes,  to  be  ta- 
ken before  aiiy  Mayor,  Bailiff',  or  other  Head-Officer,  or  any  Jujiice  oj  Peace,  be- 
ing within  the  Limits  of  their  Commffion  ;  the  faid  Penalty  to  be  levied  by  the 
Cofijlables  or  Church-wardens  of  the  Parifo,  or  PariJJxs,  where  the  faid  Offence 
ffall  be  committed,  whofiall  be  accowitabk  therefore  to  the  life  of  the  Poor  of  the 
faid  Pari f,  by  Way  ofDiff~fs,  to  betaken  and  detained  by  Warrantor  Precept 
from  the  faid  Mayor,  Bailiff,  or  fuffice.  Sec.  by  whom  the  faid  Offence  fall  be 
viewed,  &cc.  And  for  Default  of  i^atisfa^ion  within  three  Days  next  enfuing,  the 
faid  Diffrefs  to  be  by  the  faid  Conjlables,  or  Church-wardens,  apprized  ajuifold, 
and  the  Overplus  to  be  delivered  to  the  Party  offending  ;  and  iffuch  Offender 
Poall  not  have  fufficient  Goods  and  Chattels,  whereby  the  faid  twenty  Shillings  may 
be  levied  by  Way  of  Diftrefs,  as  afore  faid,  or  fhall  not  pay  the  faid  Sum  of  twen- 
ty Shillings  within  fix  Days  after  fuch  ConviSlion,  as  aforefaid,  the  faid  Mayor ^ 
Bailiff,  or  fuftice,  &c.  before  whom  the  faid  Offender  ffall  be  fo  convifleJ^ 
fall  commit  fuch  Offender  tofome  Confable,  or  other  inferior  Officer  of  the  City, 
Borough,  or  Pariflo,  &c.  where  the  Offence  fall  be  co?nmitted,  to  be  openly 
whipped,  as  the  faid  Jufice  P:all  limit  or  appoint.  And  iffuch  Confable,  See. 
ffallnegleB  to  execute  the  faid  Precept  or  Warrant,  cr  to  execute  by  himfelj,  or 
fojne  other,  upon  the  Offender,  the  Punif:me7:t  limited  by  the  faid  Statute,  the 
faid  Mayor,  &c.  may  commit  him  to  the  cotmnon  Gaol  of  the  faid  Courdy,  City, 
or  Town,  &c.  there  to  remain  till  the  faid  Offender  fall  be  by  him  or  fome  other 
punifed  and  whipped;  or  until  the  Perfon  fo  neglecling  fall  have  paid  forty 
Shillings  to  the  Ufe  of  the  Poor  of  the  Parijh,  for  his  faid  Contempt.  And  If 
any  fuch  unlicenfed  Alehoife -keeper  fall  offend  in  any  the  Premiffes  the  fecond 
time,  and  be  thereof  convided  in  Manner  and  Form  aforefaid,  the  faid  Mayor, 
Bailiff,  or  Jufice,  he.  fall  commit  him  to  the  Houfe  of  Correct  ion,  there  to  re- 
main for  one  Month,  and  be  dealt  withal  as  an  idle,  lewd,  and  dif orderly  Perfon : 
And  if  fuch  Perfon  fall  again  offend,  and  be  conviSl,  as  aforejaid,  he  fall  be 
committed  to  the  faid  Hoife  cf  CorreBion,  as  aforefaid,  there  to  remain  till  by 
the  Order  cf  the  General  Seffionsfor  the  County,  City,  or  Borough,  Sec.  he  fall 
he  delivered  from  thence.  Provided  that  fuch  Offender  as  fall  be  punifed  by 
Virtue  of  this  A51,  fall  not  be  punifed  again  for  the  fame  Offence  by  the  above 
tne77tioned  Statute  o/'  5  &  6  Ed.  6.  And  that  fuch  Offender  as  fall  be  pwtifcd 
by  Virtue  of  the  faid  Statute  cf  ^  Sc  6  Ed.  6.  fall  not  be  punifed  again  by 
Virtue  of  this  Act. 

SeB.  \j.  Alio  it  is  enafled  by  i  Jac.  i.  9.  and  4  Jac.  i.  15.  and  21  Jac. 
I.  7.  and  I  Car.  i.  4.  That  if  any  Inn-keeper,  ViSlualler,  or  Alehoife-keeper, 
or  any  Keeper  of  a  Tavern,  or  one  who  fells  Wine  in  his  Houfe,  and  alfo  keeps 
an  Inn,  or  ViSlualling  in  his  Houfe,  do  permit  or  fuffer  any  Perfon,  whether 
fuch  Perfon  be  an  Inhabitant  of  the  Place  where  fuch  Inn,  Sec.  fall  be,  or  not 
to  continue  Drinkif7g  or  Tipling  in  any  hm  or  ViBualling-lmif,  Sec.  other 
than  fuch  as  fall  be  invited  by  any  Traveller,  atidfall  accotnpany  him  only  du- 
ring his  neceffary  Abode  there ;  and  other  than  Labouriiig  afid  Handicraftsmen  in 
Cities,  and  Towns-corporate,  and  Market  Towns  upon  the  nfual  working  Days, 
for  one  Hour  at  Dinner-time ,  to  take  their  Diet  in  an  Alehoife  ;  a?2d  other  than 
Labourers  and  Workmen,  who  for  the  Jol lowing  of  their  Work  by  the  Day,  or  by 
the  Great,  in  any  City,  Town-corporate,  Market-Town,  or  Village,  fall  for  the 
Time  oj  their  faid  contijiuing  in  Work  there,  fojourn,  lodge,  or  vi final  in  any 
Inn,  Ale-houfe,  or  other  Vi5lualling-houfe ;  or  other  than  for  urgent  and  necef- 
fary Occafons,  to  be  allowed  by  two  Jujlices  of  Peace,  That  then  every  fiich  Inn- 
keeper, Sec.  fall  forfeit  ten  Shillings  to  the  Ufe  oj  the  Poor  of  the  Par  if  where 
fuch  Offence  fall  be  cow?nitted ;  the  fame  Offence  being  viewed  and  fen  by  a?iy 
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Maya-,  Bailif,  or  Jtijiice  rf  Peace  ijoithin  their  federal  Limits,  or  found  ly^  i''-  '   i- 

Verdi5l  on  a  Trial  upon  an  IndiBment  at  Ajjixes^  Sijfiofis,  cr  Court-Led,  or 

prcved  by  the  Oath  cf  '  07ie  Witncfi  to  be  taktn  before  any  Mayer  or  Bailijf]  &:c.  •  ^ ,  jac.  1 . 7. 

or  any  one  foiijlice  of  the  Peace,  or  by  the  voluntary  Covfejlicn  oj  a?'A'  Offender^ 

after  lahich  ConjeJJion  the  Oath  of  fuch  Offender  [hall  be  taken,  and  be  a  fujfi- 

cient  Proof  again Ji  any  other  Offending  at  the  fame  Time. 

Sec?.  18.  And  it  is  farther  enadted  by  the  faid  Statute  of  i  Jac.  i.  9. 
Par.  3.  that  the  /aid  Penalty  f  ten  Shillings  foa II  be  levied  by  the  Conjlables  or 
Church-'wardens  of  the  Parifoesivhere  the  Of'encefall  be  committed,  by  ivay  of 
Dijlrefs,  and  for  Drfaidt  of  SatisfiSlion  within  fix  Days,  the  fame  to  be  prejently 
appraifed  and  fold,  and  the  Surphfage  to  be  delivered  to  the  Party  ofivhom  the- 
Dilirefs  ivas  taken,  and  for  iscant  of  fuficient  Difrefs  the  Party  cff'ending  to  be 
by  the  faid  Mayor,  &c.  committed  to  the  co>n?non  Gaol,  there  to  remain  till  the 
faid  Penalty  be  paid.  And  if  the  faid  Confables  or  Church-wardens  do  negletl 
their  Duty  in  levying  the  faid  Penalties,  or  in  Default  of  Difirefs,  do  neglect  to 
certify  the  fame  within  twejtty  Days  to  the  faid  Mayor,  &c.  every  Perfon  fo  of- 
fending faU  forfeit  forty  Shillings,  to  the  Ufe  of  the  Poor  of  the  Par  if  where 
fiich  Offence  fall  be  committed,  to  be  levied  by  Difirefs  of  Goods,  by  14' arrant 
from  any  one  fufice  of  Peace,  &c.  to  be  taken  and  detained  fix  Days  %  within 
which,  if  Payment  be  not  made,  the  fame  Goods  to  be  appraifed  afid  fid,  Sec. 

SeTt.  19.  But  it  is  provided  by  the  faid  Statute  of  1  Jac.  i.  9.  That  the 
Punifoment  of  fuch  as  fall  offend  againft  the  fame,  within  either  of  the  two  Uni~ 
verfities,  or  the  PrecinBs  or  Liberties  cf  the  fame,  fall  be  dofie  upon  the  Offen- 
ders, and  fufice  minijlred  in  this  Behalf;  according  to  the  Intent  of  the  faid 
Law,  by  theGovernours,  Magijlrates,  fufices  of  the  Peace,  or  other  principal 
Officers  cf  cither  of  the  faid  IJniverfties,  to  whom  in  other  Cafes  the  Adminiflra- 
t  ion  of  fufice,  andCorreBion  and  Puni foment  of  Offenders  by  the  Laws  of  this 
Realm  and  their  feveral  Charters  doth  belong;  and  that  no  other  within  their  Li- 
berties, for  any  Matter  concerning  the  faid  Law  contrary  to  their  feveral  Char- 
ters, do  intermeddle,  and  that  all  Penalties  to  be  jorfeited  by  Virtue  of  the 
faid  ABj  within  either  of  the  Vnivcrfties  or  the  Liberties  or  PreciitBs  of 
the  fame,  fall  be  levied  by  the  Offcers  or  Miniflers  of  either  of  the  faid  Uni- 
verfities,  to  be  from  Time  to  Time  in  that  behalf  appointed  by  the  Vice-Chan- 
cellors  thereof  for  the  Time  being  refpcBively,  and  that  all  Powers  and  Authori- 
ties given  by  the  faid  AB,  fall  by  the  Governors,  Magifirates,  and  principal 
Offcers  abcvefaid,  oj  either  of  the  faid  Vniverfities,  be  duly  executed  within 
cither  cf  the  faid  Univerfties,  &c. 

^     SeB.  20.     And   it  is  faitlier  enafted  by  4  Jac.  i.  5.  and  21  Jac.   i.  7. 
That  whoever  falf be  drunk,  and  within  ^fx  iMonths  after  fuch  Offence  jhalh  4  Jac.  i.  j. 
be  conviB  thereof  either  on  an  IndiBment  at  A/Jizes  or  Seffons,  or  Court-Leet,  ^^^-  ' '  • 
or  before  any  *'  ytifices  of  Peace  in  nfiy  County,  or  any  fujiice  of  Peace,  or  other "  2 1  Jac.  r .  7. 
Head  Offcer  in  any  City '  or  Town-corporate,   upon  View  or  Confoffon   or  by  +  J^*^  '  •  S- 
Oath  oJ  one  JVitnefs,  fall  forfeit  fve  Shillings,  to  be  paid  within  one  Week  af- 
ter CovviBion,  to  the  Church-%vardens  of  the  Par  if  where  the  Offaice  fall  be 
committed,  &c.  And  if  fuch  Perfon  fall  nffufe  or  negleB  to  pay  the  faid  For- 
feiture, the  fame  fall  be  levied  of  his  Goods  by  Warrant  or  Precept  from 
the  faid  Court,  or  fudge  before  whom  the  fame  ConviBion  fall  be:  And  if  the 
Offender  be  not  able  to  pay  the  faid  Sum  of  fve  Shillings,  be  f jail  be  committed 
to  the  Stocks  for  e-Bcry  Offence,  there  to  remain  fix  Hours  ;  and  if  he  fall  be 
conviBed  a  fecondTime  cf  the  like  Offence,  he  Jhall  be  bound  to  the  '  good  Be-  c  p^r.  6. 
Invioiir,  with  two  Sureties  in  a  Recogjiizance  cf  ten  Pounds.     And  if  any 
Crnfinhle  or  other  inferior  Officer  of  the  Place  where  the  Offence  Jhall  be  com- 
vrittcd,  6cc.  do  negleB  the  due  CorreB ion  cf  the  [aid  Offender,  or  the  due  Le- 
vying of  the  faid  Penalties,  he  fall  forfeit  ten  Shillings  to  the  Ufe  of  the  Poor ^ 
«£\f.    'to  be  levied  by  way  of  Difrefs ,  by  warrant  from  any  }^yor,   Sec.  * 

N  n  n  ■  ScB.zi. 
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Sitt.  2  1.     And  it  is  fiiither  enaded  by  the  faid  Statute  of  4  'Jac.  i.   5, 

and  ZTjac.  i.  7.  and  i  Car.  i.  4.  'That  if  any  Perfon  Jkall  remain  or  ccntijiue. 

« I  Ca.  I.  +.    drinking  or  tippling  in  any  Inn,  VitiuaUing-hoiife,  Ale~houfe,  or  ''  Tavern,  &c. 

"  u'bethiT  be  be  an  ^  Inhahitatit  of  the  Place  at  the  Time  of  fiich  drinking  or  net ; 

Supra  Sea.     and  the  fame  he  ineived  by  any  Mayor,  or  other  Head-Officer  or  fnftice  of  Peace, 

'■■'  or  confejfed  by  the  Offender,  or  proved  by  one  Witnefs  in  the  Manner  prefer ibed 

for  the  above  mentioned  Offence  cf  fuff'ering  Tippling  in  public  Hoiifes,  unlefs  it 

be  in  fiich  Cafes  as  are  excepted  in  the  above  mentioned  AB,  relating  to  the  faid. 

Offence  offtiffering  tippling,  6cc.  Every  Perfon  fo  Offending,  and  being  conviSl. 

-■  4  Jae.  I.  s-  <:  ivithin  fix  Months,  J]:al I  forfeit  three  Shillings  and  four  Pence,  to  the  Ufe  of 

^''  "■         the  Poor  cf  the  Parijh  li'hcre  the  Offence  ff  all  be  committed,  to  be  levied  by  -way 

Supra  Seft.     of  Dijlrefs  in  fuch  Marnier  as  the  above  mentioned  Forfeitures  for  Drunken-. 

^°-  nefs  are  to  be  levied:.  And  if  any  fuch  Offender  be  not  able  to  pay  the  faid 

Forfeiture,   any  Mayor,  Plead  Offcer,  Jujlice  of  Peace,   or  Court  nuhere  any 

fuch  Convicl  ion  fall  be,  may  fet  him  in  the  Stocks  for  four  Hours. 

Sen.  22.  And  it  is  farther  enadled  by  the  faid  Statute  of  4  Jac.  i.  5. 
Par.  7.  That  all  Conf  able s,  Church-ieardens,  Headborougks,  Tithijigmen,  Ale-' 
cmners  aiid  Sidemen  ffall  in  their  fveral  Oaths  iiicident  to  their  fever  al  Of -^. 
fees,  be  charged  in  like  Sort  to  prefent  the  Offences  cotitrary  to  the  faid  Statute. 

SeB.  23.  But  it  is  provided  by  the  fame  Statute,  Par.  8.  That  nothing 
therein  contained  Jloall  in  any  tvife  abridge  the  EcclefaficalJurifdiSlion.  And 
it  is  farther  provided,  Par.  9.  That  no  Offender,  who  hath  07ice  been  puniJJied;, 
for  his  Offence  againji  any  Article  of  the  faid  ASf,  by  any  the  Ways  or  Means 
before  limited,  fiall  be  eftfcons  pimijled for  the  fame  Offence  by  any  other  Ways 
or  Means. 

SeSf.  24,  And  it  is  farther  provided,  Par.  10.  Thai  nothing  in  the  faid 
ASf  contained  Jhall  be  prejudicial  to  cither  of  the  Univerfities,  but  that  the 
Chancellor,  Mailer,  and  Scholars,  &c.  ?}iay  as  fully  ufe  and  etijoy  all  their  Ju- 
rifdiSlions,  Rights,  Privileges,  and  Charters,  as  bejore  the  faid  Statute  they 
had  or  might  have  done  y  aiiy  Thing  in  the  faid  ASi  to  the  contrary  notijoith- 
fianding. 

SeB.  25.  And  it  is  enaifled  by  7  Jac.  i.  10.  That  if  any  Perfon  being 
an  Alehoufe-keeper ,  fiall  be  lauftdly  conviSied  for  any  Offence  committed 
againf  any  of  the  Branches  of  either  of  the  faid  ASis  of  i  Jac.  1.9.  cr  4  Jac. 
I.  ^.  he  ff  all  for  the  Space  cf  three  Tears  next  enfuing  the  faid  CowfiBion,  be 
Utterly  difabled  to  keep  any  fuch  Alehoufe.     [104J  f 


CHAP.     LXXIX. 
Of  JMonopolies. 

'OR  the  better  Underftanding  the  Nature  of  the  Offence  of  procuring 
or  making  Ufe  of  a  Monopoly,  I  fhall  confider : 

1.  What  fhall  be  faid  to  be  a  Monopoly. 

2.  In  what  Manner  the  procuring,    or  making  Uf?  thereof,   are 
reftrained  by  the  Common  Law. 

3.  In  what  Manner  by  Statute, 

SeB.  I. 
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Eecf.  I.     As  to  tlie  firft  Point,  it  feemeth  that  a  Moj;opoiy  ib  an  Aliow-.-/''^  '*; 
ance  by  the  King,  to  any  Perfon  or  Peribns,   of  the  fole  Buying,  Seiiing,  ^"'°''  '^'' 
Making,  Working,  or  Ufing  of  any  Thing,  whereby  any  Pcr(bn  is  fought 
to  be  reilrained  from  any  Freedoni  wliich  he  had  before^^or  hindred  iunyi 
bis  lawful  Trade. 

i^s  to  the  feccnd  Point  it  fcep-ieth,  That  the  procuring  or  making  Ufc  o^ 
fuch  Monopohes,  is  reftrained  by  tlie  Common  L:i\v  two  ways, 

r.  By  declaring  all  Grants  of  this  Kind  to  be  void. 
2.  By  making  thofe  who  procure  or  niake  ule  of  them,  liable  to  b^ 
fined. 

SeSf.  2.  And  firft  it  is  faid,  That  all  Grants  of  this  Kind  relating  to  any 
known  Trade,  are  made  void  by  the  Common  Law,  as  being  againll  the 
Freedom  of  Trade,  and  dilcouraging  Labour  and  Induftry,  and  reftraining 
Perfons  from  getting  an  honed  Livelihood  by  a  lawful  Liiployment,  and 
putting  it  in  the  Power  of  particular  Perfons  to  fet  what  Prices  they 
pleafe  on  a  Commodity ;  all  which  are  jBanifefl:  Inconveniences  to  die  See  skfn. 
Publick.  '32  fo  "STr 

Sett.  3.  And  upon  this  Ground  it  hatli  been  '  refolved,  That  the '  ^ '°  ^o^"_ 
King's  Grant  to  any  particular  Corporation  of  the  fole  Importation  of  any  223  to  226. 
Merchandize  is  void,  whether  fuch  Merchandize  be  prohibited  bv  Statute  ^^'*^"'^'*     , 

^  •'  Company  ana 

or    not.  Sandys. 

SeSf.  4.  And  for  the  like  Reafons  alfo  jt  hath  been  refolved,  That  the '  2  Rol-  Ab. 
Grant  of  the  fole  ^  Ingrofling  of  Wills  and  Inventories  in  a  fpiritual  Court,  ^'j'^'^j  ^g^. 
or  of  the  ible  "  Making  of  Bills,  Pleas  and  Writs  in  a  Court  of  Law,  tQ2  Inft.  61. ' 
any  particular  Perfon,  is  void.  "  ^  ^°J-  ^^^ 

Setl.  5.     Alfo  it  hath  been  adjudged.  That  the  King's  Grant  of  the  fole  cj^jones^ji. 
Making,  Importing  and  Selling  of  '*  Playing-Cards,  is  void,  notwithftand-  2  Rol.  Ab. 
ing  the  Pretence,  That  the  Playing  with  them  is  a  Matter  meerly  of  Plea-  ^ 'j^-^^^-  5- 
Hire  and  Recreation,  and  often  much  abufed,  and  therefore  proper  to  be  re-  1 1 1  co.  84, 
ftrained  ;  for  (ince  the  Playing  with  them   is  in  itfelf  lawful  and  innocent,  ^^5.  &c. 
and  the  Making  of  them  an  honeil:  and  laborious  Trade,  there  is  no  more    ""   ^''     ' 
Reafon  why  any  Subjed:  fliould  be  hindred  from  getting  is  Livelihood  by.Noy  173.&C, 
this  than  by  any  other  Imployment.  2  ^"^-  47- 

SfSl.  6.     But  it  feemeth  clear,  That  the  King  may  for  a  reafonable  Time  NoyiSz.iSj. 
make  a  good  Grant  to  any  one  of  the  fole  \}k.  of  any  Art  invented  or  firfl 
brought  into  the  Realm  bv  the  Grantee,  as  iliall  be  lliewn  more  at  large 
in  the  14th,  15th,  and  i6th  Sedtions  of  this  Chapter.     Alio  it  letms  to  be 
the  better  Opinion,  That  the  King  may  grant  to  particular  Perfons  tlie  fole  ,  j^j^^  ^-e. 
Ufe  of  fome  particular  Imployments,   (as  of  Printing  the  Holy  Scriptures  3  Keb.  792^ 
and  Law  Books,  Z^c.)  whereof  an  ujireflrained  Liberty  might  be  of  dange-  3  ^'^'^^-  7S- 
rpus  Confequence. 

Sc'^.  7.  Secondly,  Alfo  it  is  lioldcn.  That  the  procuring  or  making  Ufe  3  inft.  181. 
of  an  unlawful  Monopoly,  is  Eirther  retrained  by  the  Common  Law,  by  ^  ^^^-  +7.  ^J- 
fubjcding  thofe  who  are  guilty  thereof  to  a  Fine  and  Imprifonment  for  the 
Oilencc,  as  being  Malum  infc,  and  contrary  to  the  ancient  and  fundamental 
Laws  of  the  Kingdom  :  And  it  is  faid,  That  there  are  Precedents  of  Pro- 
lecutions  of  this  Kuid  in  former  DaySj  but  I  cannot  find  any  modern  In- 
fbnce  thereof. 

Se5f,  8.     As  to  tlie  third  Point,  viz.  In    what  Manner  the  procuring     . 
and  making  Ufe    of   a  Monopoly  are    reftrained    by  Statute,   it  is    de- 
clared and  enatted  by  21  Jac.  I,  3.  That  all  Mo?iopolies,  and  all  Commijiom, 
Gra!:ts^  Licences,  Charters  and  Letters  Patents  to  any  Perfon  or  Petjcm,  Bodies 

Politic 
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Politick  or  Corporate  •whatfotver,  of  or  for  the  file  Bimng,  Selling,  Making, 
Working,  or  JJJing  of  any  Thing  'vcithin  this  Realm,  or  Vv'^ales,  or  of  any  ether 
Momfoiies,  and  all  FroclainalicnSy  Inhibitions,  Rejlrdints,  Warrants  cf  Af-^ 
fijlance  and  all  other  Matters  ivhatfoever  any  Way  tending  to  the  Inftitiiting, 
Strengthening,  Furthering,  or  Countenancing  of  the  fame,  or  any  of  them,  are 
altogether  contrary  to  the  Laws  of  this  Rcalm^  and  fo  are  and /ball  be  utterly 
void,  and  of  none  EffcSl,  and  in  no  wife  to  be  put  in  Ure  or  Execution. 

Se.9.  9..  And  it  is  farther  enaaed,  Par.  2.  That  all  Perfons,  Bodies  Poli- 
tick and  Corporate  whatfoever,  Jhall  be  difabled  and  uncapable  t!y  have,  ufe, 
exercife  or  put  in  Ure,  any  Monopoly,  or  any  fuch  Comnifion,  Grafit  or  Li- 
cence, 6cc.  or  other  Thing  t-'nding  as  aforefaid,  or  any  Liberty,  Power,  or 
Facjilty,  grounded  or  pretended  to  be  groimded,  upon  them-,  or  any  of  them. 

Se^.  10,  And  it  is  farther  declared  and  enaded,  Par.  3,  That  all  Mo- 
nopolies, and  all  fuch  Commifjions,  Grants,  and  Licejices,  &c,  and  all  other 
Things  tending  as  aforefaid,  and  the  Force  and  Validity  of  them,  ought  to^ 
be,  andfiall  be  examined,  heard,  tried,  and  determined,  by  and  atcording  to 
the  Common  Laws  of  this  Realm,  and  not  otherwife. 
3'Tnn.iSz,  Seel.  II.  In  the  Conftruftion  of  this  Claufe  it  hath  been  holden.  That 
'**3-  all- Matters  of  this  Kind  ought  to  be  tried  in  the  Courts  of  Common  Law 

only,  and  not  at  the  Council-Table,  or  in  the  Court  of  Chancery,  or  any 
other  Court  of  like  Nature. 

Sc6f.  1 2.  And  it  is  farther  enafted.  Par.  4.  That  if  any  Perfonjliall  be 
hindred,  grieved,  difiurbed,  or  difquieted,  or  his  Goods  or  Chattels  any  way 
feizcd,.  attached,  difraified,  taken,  carried  aioay  or  detained,  by  Occafion  or 
Pretext  of  any  Monopoly ,  or  of  any  fuch  Cofnmijjion,  Grant  or  LicejKe,  &c. 
or  other  Matter  or  Thing  tending  as  aforefaid,  and  will  fue  to  be  relieved  in 
any  of  the  Premijjh,  he  Jhall  have  his  remedy  for  the  fame  at  the  Common  Lmw., 
by  Atfion  grounded  on  the  faid  Statute,  to  be  heard  and  deter tnined  in  the 
King's  Bench,  Common  Picas  or  Exchequer,  againft  the  Party  by  whom  he 
JJjall  be  fo  hindred  or  grieved,  &;c.  or  by  vhom  his  Goods  fjall  be  fo  fized  or 
attached,  &c.  wherein  every  fuch  Perfon,  which  fiall  be  fo  hindred  or  grieved, 
&c.  or  whofe  Goods  fall  be  fo  feized  or  attached,  &c.  fall  recover  three 
Times  fo  much  as  the  Damages  which  he  fuftained  by  Means  of  fuch  Hindrance^ 
&c.  and  double  Cofs  ;  and  in  fuch  Suits,  or  for  the  faying  or  delayi?ig  thereof _ 
no  EJJ'oin,  ProteSlidn,  Wager  of  Law,  Aid  Prayer,  Privilege,  LijunSlion^-, 
or  Order  of  Refraint,  fall  be  in  any  wife,  ^prayed^  granted,  admitted,  or  al- 
lowed, nor  any  tnore  than  one  Imparlance  :  And  if  any  Perfon  fall,  after  No- 
tice that  the  Adlion  depending  is  grounded  upon  the  faid  Statute,  caufe  or  pro- 
cure any  ABion  at  the  Common  Law  grounded  thereon  to  be  flayed  or  delayed 
before  'Judgment,  by  Colour  or  Means  of  any  Order,  Warrant,  Power,  or  Au- 
thority, fave  only  of  the  Court  wherein  fuch  ABion  fall  be  depending,  or  afo 
tcr  Judgment  fall  caife  to  procure  the  Execution  to  be  fayed  or  delayed 
by  Colour  or  Means  of  any  Order,  Warrant,  Power  or  Authority,  fave  only 
by  Writ  of  Error  or  Attaint,  that  then  the  faid  Perfon  or  Ptrfons  fo  offend- 
ing, fall  incur  a  Prfemunire. 
j'TnlV.  183.  Sect.  13.  It  is  faid,  That  the  firft  Branch  of  this  lall  Claufe  relating 
to  the  delaying  of  Caufes  of  this  kind  before  Judgment,  not  only  extend- 
eth  to  the  Privy  Council,  Chancery,  Exchequer-Chamber,  and  the  like,, 
but  alfo  to  thofe  who  fliall  procure  any  Warrant  from  the  King  for  fuch 
Purpofe ;  and  it  is  faid.  That  the  latter  Branch  relating  to  the  delaying  of 
Execution  after  Judgment,  extendeth  even  to  the  Judges  of  the  Court  where 
the  Caufe  is  depending. 

ScSl.  14.  But  it  is  provided,  Par.  6.  That  no  Declaration  in  the  Statute 
inentioned  jhall  extend  to  any  Letters  Patents  and  Grants  of  Privilege  for  the 
Term  of  fourteen  Tears  or  iind^er.^  of  the  file  working  or  ?naking  of  any  manner  of 

new 
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new  Maniija^lures  withm  this  Rccilniy  (under  which  Words  Manufaftures^*"'- 447- 
newly  brought  into  the  Realm  from  beyond  Sea  are  included,  tho'  they  were 
not  new  there)  to  the  true  cind  Jirji  Inventrr  and  Invetitors  of  fuch  Manu- 
faSfures,  ivhich  others,  at  the  'Time  of  making  fuch  Letters  Patents  and  Grant s^ 
fiall  not  uf\  fo  as  alfo  they  be  7iot  contrary  to  the  Lau\  nor  mifchicuous  to  the 
State,  by  raifng  Prices  oj  Commodities  at  Ho7ne,  or  hurt  of'Trade,  or  geficrally 
incon-venient :  T^hc  faid  fourteen  Tears  to  be  accomptcdfrom  the  Date  of  the  firft 
Letters  Patents,  or  GraJit  of  fuch  Privilege,  but  that  the  fatne  fall  be  oj  fuch 
Force  as  theyjhould  be,  if  the  faid  A51  had  never  been  made,  and  oj  none  other. 

Se5l.   15.     It  hath  been  refolved,  That  no  new  Invention  concerning  the  3  Inf-  '8*- 
working  of  any  Manufadlure,  is  within  the  Meaning  of  this  Exception,  un- 
lefs  it  be  fubftantially  new,  and  not  barely  an  additional  Improvement  of  an 
old  one. 

SeSi.   1 6.     Alfo  it  hath  been  holden.  That  a  new  Invention  to  do  as  much  3  i"^-  '  ^4- 
Work  in  a  Day  by  an  Engine,  as  formerly  ufed  to  imploy  many  Hands,  is 
not  within  the  faid  Exception,  becaufe  it  is  inconvenient  in  turning  {o  many 
labouring  Men  to  Idienefs. 

SeEl.   17.     Alfo  it  feemeth  clear,  that  no  old  Manufadure  in  ufe  before,  3  Inft.  1  Si- 
can  be  prohibited  in  any  Grant  of  the  fole  Ufe  of  any  fuch  nev/  Invention. 

Sect.  18.  And  it  is  farther  provided,  Par.  7.  That  nothing  in  the  faid 
AEl  contained  fiall  entcnd  to  any  Grant  or  Privilege,  Power,  or  Authorit-f 
whatfocvcr  before  the  faid  Acf,  made,  granted,  allowed,  or  confirmed  by  any  ASl 
ofParlia?ne?it,  fo  long  as  the  fame  fall  continue  in  Force. 

SeB.  19.  And  it  is  farther  provided,  Par,  9.  That  nothing  in  the  faid  A^ 
contained  fall  be  in  any  wife  prejudicial  to  any  City,  Borough,  or  Town- 
corporate  within  this  Realm,  concerning  atiy  Grants,  Charters,  or  Letters  Pa^ 
tents  to  thetn  made,  or  co7icerning  any  Cufom  ufed  by  or  within  them,  or  unto 
any  Corporations,  Companies,  or  Felkwfips  of  any  Ai't,  Trade,  Occupation,  or 
Myfery,  or  to  a7iy  Companies  or  Societies  of  Merchants  within  this  Reahn,  ere-^ed 
for  the  Maintena?ice,  Etilargenwit,  or  ordering  cf  any  Trade  or  Merchandize  : 
But  that  the  fame  Charters,  Cuftoms,  Corporations,  &cc.  and  their  Liberties  and 
Immunities  f jail  be  of  fuch  Force  a7id  Effect  as  they  were  before  the  7naking  of 
the  faid  AB,  and  of  no77e  other ;  a7iy  Tlmig  bejore  in  the  faid  ASl  contained  to 
the  co7itrary  in  any  wife  notwithftanding. 

SeB.  20.  And  it  is  farther  provided,  Par.  10.  That  77othing  in  the  faid 
ASi  C07itained  fall  exte7id  to  any  Letters  Patents,  or  Grants  of  P7-ivilege,  co7i~ 
cerning  Printi7ig ;  nor  to  any  Co77Wiif]ion,  Gra7its,  or  Letters  Patents  concer72ing 
the  diggi7ig,  7/iaki7tg,  or  co77ipou7iding  of  Salt-Petre,  or  Gun-Powder  -,  or  the 
cafting  or  77iaki7ig  ofOrd7iance,  or  Shot  for  Ordnance  :  Nor  to  any  Gra7it  or 
Letters  Patents  of  any  Office  erecled  before  the  77iaki77g  of  the  faid  Statute,  and 
then  in  Being,  a7id  put  in  Execution,  other  than  fuch  Offices  as  had  been  decried 
by  Proclamation  :  But  that  all  fuch  Graitts,  &c.  fall  be  of  the  like  Force  and 
Eff'edi,  a7id  no  other,  as  if  the  faid  Atl  had  never  been  made. 

SeB.  21.  But  it  is  ena<fted  by  16  Car.  i.  21.  That  it  fhall  be  lawful  for 
all  Pe7fo7is,  as  well  Strangers,  as  77atural  born  SubjeSfs,  to  i7nport  a7iy  ^a72tities 
of  Gun-Powder  whatfoever,  paying  fuch  Cufoms  a7id  Duties  for  the  fame  as  by 
Parlimnentfall  be  limited :  And  that  it  fall  be  lawful  for  all  his  Maje/iy's  Sitb- 
jc5ts  of  this  his  Realm  o/'England,  to  7nake  and  fell  any  ^a7itities  of  Gun-Powder 
at  his  Pleafure,  and  alfo  to  bri7ig  i7ito  this  Kingdotn  a7iy  ^antities  of  Salt-Petre, 
Briinfto7ie,  or  any  other  Materials  for  the  77iaki7ig  of  Gu7i-Powder :  And  that  if 
any  Perfon  fall  put  in  Execution  a7iy  Letters  Patents,  Proclamation,  Edi5l, 
ASl,  Order,  Warrant,  Reftraint,  or  other  Inbibitimi  whatfoever,  whereby  the  hn- 
portation  ofGun-Pmader,  Salt-Petre,  Brimfone,  or  other  the  Materials  afore 
mentio7ied,fall  be  ajiy  Ways  p7-olHbited  or  refrained,  he  fall  incur  a  Pr^munire, 
OoQ  SeB.  22, 


•234-  ^f  ^oreJlaU'mg^   and  Offe?Kes  of  like  Natuf^e.  Book  I. 

SeB.  22.  And  it  is  farther  provided  by  the  faid  Statute  of  21  'jac.  1.3. 
Par.  II.  12.  'That  nothing  in  the  faid  Aof  contained  JImll  extend  to  any  Com- 
mijjion  or  Grant  micerning  the  digging,  compounditigy  or  jnaking  of  Allum,  or 
Allii7n-Mi7ieSy  &c.  nor  concerning  the  Licenfmg  of  the  Keeping  of  any  Tavern, 
or  felling  of  Wines,  to  be  fpent  in  the  Manfion-Houfe,  or  other  Place,  in  the 
Tenure  or  Occupation  of  the  Party  felling  the  fame,  and  a  farther  Provi/ion  is 
made  in  the  latter  Part  of  the  Statute,  for  fome  pai'ticular  Grants  to  particular 
Corporations  and  Perfons,  as  Newcaftle  upon  Tyne,  &c. 
5  Inft  i8c  Se£l.  23.  But  it  is  faid,  That  the  faid  Claufe  relating  to  AUum  was 
needlefs,  becaufe  all  fuch  Mines  belong  of  Courfe  to  the  Perfons  in  whofe 
Grounds  they  are,  and  therefore  no  Privilege  concerning  them  can  be  granted, 
but  in  the  King's  own  Ground. 


CHAP.     LXXX. 

Of  For  eft  ailing^    higroffing^    a?jd   Regrating,     and   other   Of- 
fences   of  the    like   Nature. 


F 


O  R  the  better  underflandlng  the  Nature  of  Foreftalling,  Ingrofling  and 
Regrating,  and  other  fuch  like  Offences,  I  fhall  confider, 


1.  How  fuch  Offences  are  treated  by  the  Common  Law. 

2.  How  by  Statute. 

As  to  the  firfl  Point,  I  fliall  confider : 

1 .  What  is  efteemed  an  Offence  of  this  Kind  by  the  Common  Law. 

2.  How  fuch  Offence  is  puni/hable  by  the  Common  Law. 

•  43  AfT.  38.  SeSl.  I.  As  to  the  firft  of  thefe  Particulars  it  is  faid.  That  all  Endea- 
3lnft.  195,  vours  whatfoever  to  enhanfe  the  common  Price  of  any  Merchandize,  and 
B?o."  India-  all  Kinds  of  Praftices  which  have  an  apparent  Tendency  thereto,  whether 
went,  40.  by  fpreading  falfe  '  Rumors,  or  by  ^  buying  Things  in  a  Market  before  the 
Prefentment,  accuflomed  Hour,  or  by  buying  and  felling  again  the  fame  Thing  in  the  fame 
bCrom.  80.  b.'  Market,  or  by  any  other  fuch  like  Devices,  are  highly  Criminal  at  Com- 
« Crom.  80.  b.  mon  Law,  and  that  all  fuch  Offences  antiently  came  under  the  general 
Notion  of  Foreffalling,  which  included  all  Kinds  of  Offences  of  this 
Nature. 

SeB.  2.  And  furely  there  can  be  no  Attempt  of  this  Kind,  but  muff  be 
looked  upon  as  a  high  Offence  againft  the  Publick,  inafmuch  as  it  fo  appa- 
rently tends  to  put  a  Check  upon  Trade,  to  the  general  Liconvenience  of 
the  People,  by  putting  it  out  of  their  Power  to  fupply  themfelves  with  a 
Commodity,  without  an  unreafonable  Expence,  which  often  proves  ex- 
tremely oppreffive  to  the  poorer  Sort,  and  cannot  but  give  jufl:  Caufe  of 
Complaint  to  the  richeft. 
jTnft.  196.  Se6t.  3.  But  it  hath  been  refolved,  That  any  Merchant,  whether  he 
H.  P.C.  isz.fjg  a  Subjedl  or  a  Foreigner,  bringing  Viduals,  or  any  other  Merchandize 
into  the  Realm,  may  fell  the  fame  in  Grofs,  but  that  no  Perfon  can  law- 
fii\ly  buy  within  the  Realm  any  Merchandize  in  Grofs,  and  fell  the  fame 
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in  Grofs  again,  becaufe  by  fuch  Means  the  Price  will  be  inhanfed,  for  the 
more  Hands  any  Merchandize  pafleth  through,  the  dearer  it  mull  grow,  be- 
caufe every  one  will  make  his  Profit  of  it :  And  if  fuch  Pradlices  were  al- 
lowable, a  rich  Man  might  ingrofs  into  his  Hands  a  whole  Commodity, 
and  then  fell  it  at  what  Price  he  Diouid  think  fit ;  which  is  of  fuch  dangerous 
Confequence,  that  the  bare  Ingroffing  of  a  whole  Commodity  with  an  In- ^''°' ^*-  *3Ij 
tent  to  fell  it  at  an  unreafonable  Price,  is  an  Offence  indidable  at  the  Com-  '^^' 
mon  Law,  whether  any  Part  thereof  be  fold  by  the  Ingrofler,  or  not. 

SeSi.  4.     And  fo  jealous  is  the  Common  Law  of  all  PraSiceS  of  this  ?  ^^'^-  '97- 
Kind,  that  it  will  not  fuffer  Corn  to  be  fold  in  the  Sheaf,  perhaps  for  this  "'  ^'^'  '^^* 
Reafon,  becaufe  by  fuch  Means  the  Market  is  in  Effecft  foreftalled. 

SeB.  5.  As  to  the  fecond  Particular,  inz.  In  what  Manner  Of^-'ences  of 
this  Kind  are  punifliable  by  the  Common  Law ;  it  is  faid,  That  by  an  an- 
tient  Statute  the  Offender  was  to  be  grievoufly  amerced  for  the  lirft  Offence;  3  In^  '9S- 
for  the  fecond,  to  be  condemned  to  the  Pillory  j  for  the  third,  to  be  im- 
prifoned ;  and  for  the  fourth,  to  be  compelled  to  abjure  the  Vill :  And 
there  feems  to  be  no  Doubt,  but  that  at  this  Day  all  Offenders  of  this 
Kind  are  liable  to  a  Fine  and  Imprifonment,  anfwerable  to  the  Heinoufnefs 
of  their  Offence^  upon  an  Indiftment  at  Common  Law. 

As  to  the  fecond  Point,  "ciz.  In  what  Manner  thefe  Offences  are  treated 
by  Statute,  I  ftiall  conlider  j 

1.  What  particular  Provifions  have  been  made  relating  to  this  Matter, 

2.  What  Cafes  have  been  excepted  out  of  thofe  Provisions. 

3.  In  what  Manner  the  Offenders  are  to  be  proceeded  againfl. 

The  particular  Provifions  of  this  Nature  are  five-fold ; 

1.  The  obliging  all  Vidluallers  to  fell  at  a  reafonable  Price. 

2.  The  allowing  all  Foreigners  free  Liberty  of  importing  and  felling 
Viftuals. 

3.  The  giving  the  great  OfKcers  of  State  a  Power  to  tax  the  Price  of 
Visuals. 

4.  Tlie  prohibiting  Conlpiracies  to  ralfe  the  Price  of  Victuals. 

5.  The  prohibiting  all  Foreflalling,  Ingroffing,  and  Regrating. 

SeSl.  6.  The  firft  of  the  iaid  Provifions  depends  upon  23  Ed.  3.  6. 
by  which  it  is  ena<fled.  That  Butchers^  FiJJjmo}?gers,  Regrato}-s,  Hojiekrs^ 
Brewers,  Bakers,  Poulterers,  and  other  Sellers  of  all  Manner  of  Vi -J' uaJ,  Jkall 
be  bound  to  fell  the  fame  for  a  reafonable  Price,  having  refpeSl  to  the  Price  that 
fuch  Visual  fall  be  fold  at  in  the  Places  adjoining  ;  fo  that  fuch  Sellers  have 
moderate  Gains,  reafonably  to  be  required,  according  to  the  Difiatice  of  the  Place 
from  whence  the  fa' d  Viol  ua  Is  be  carried ;  on  pain  to  forfeit  double  the  Value,  &c. 
And  the  chief  Officers  of  Towns  are  reqiured  to  fee  this  Statute  executed,  on 
Pain  of  faying  the  treble  Value  of  the  Thiiigfold,  &c. 

ScB.  7.  The  fecond  of  the  above  mentioned  Provifions  depends  upon 
6  R.  2.  10.  and  1 1  Ric.  2.  7.  and  i  H.  4.  ij.  by  which  it  is  enafted.  That 
all  manner  of  Aliens,  being  of  the  Amity  of  the  King,  comifig  it:to  a7iy  Town  of 
the  Realm  with  Fifh,  or  other  Vicinal,  fiall  he  under  the  King's  efpecial  Pro- 
teSlion,  and  may  cut  their  Fif:cs  and  ViSluals  in  Pieces,  ajid  in  part,  or  in  all, 
at  Retail,  or  in  Grof,  as  to  the7n  befpallfeem,  to  fell  and  make  their  Profit, 
6cc.  And  it  is  farther  enndled  by  14  /f.  6.  6.  That  if  any  Man  difurb  any 
Alien  to  fell  his  Fif:  in  Grofs,  or  at  Retail,  in  Part  or  in  Whole,  cc?7frary  to  the 
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above  mentioned  Ordinances,  and  thereof  be  duly  attainted  at  the  Suit  of  the 
King,  or  of  the  Party,  he  flmll forfeit  ten  Pou?ids,  &c. 

SeB.  8.  The  Third  of  the  above  mentioned  Provifions  depends  upon 
25  H.  8.  2.  by  which  it  is  enadled.  That  to  remedy  the  frequent  Rife  of  the 
Price  ofCheefe,  Butter,  Capons,  Hefis,  Chickens,  and  other  necejfary  ViBuals 

for  Man's  Sujienance,  by  ingrojjing  and  regrating  the  fame ;  the  Lord  Chancellor 
and  other  high  Officers  of  State,  &c.  may,  upon  Complaint  of  a?iy  inhanfing  of 
the  Prices  of  fuch  ViBuals  ivithout  Ground  or  reafonable  Caife,  in  any  Part  of 
the  King's  Dominions,  fet  and  tax  reafonable  Prices  of  fuch  ViBuals  :  And  that 
Vide  infra  ^ft^^  Proclamation  made  of  fuch  Prices,  all  Farmers,  Owners,  Broggers,  and 
S.  36.  all  other  ViBuallers  ivhatfoever,  having  or  keeping  any  fuch  ViBuals  to  the  Intent 

to  fell,  (loallfell  the  fame  to  fuch  of  the  King's  SubjeBs  as  will  buy  them  at  fuch 
Prices  as  pall  be  taxed  by  Juch  Proclamation,  und^r  the  Pains  to  be  limited  in 
the  f aid  Proclamation. 

SeB.  9.  But  it  is  provided,  That  the  Offcers  of  Cities,  Boroughs,  or  Towns- 
corporate,  and  all  other  Perfons  having  Authority  to  fet  Prices  of  fuch  ViBuals^ 
may  fet  fuch  Prices  in  fuch  Manner  as  ifthefaid  AB  had  not  been  made. 

SeB.  10.  The  fourth  of  the  above  mentioned  Provifions  depends  upon 
2  S"  3  £.  6.  15.  by  which  it  is  enaded,  That  if  any  Butchers,  Brewers, 
Bakers,  Poulterers,  Cooks,  Cofer-mongers  or  Fruiterers,  Jhall  confpire,  covenant, 
promife,  or  make  any  Oaths,  that  they  Jhall  not  fell  their  ViBuals  but  at  certain 
Prices;  or  if  any  Artificers,  Workmen,  or  Labourers,  do  confpire,  covenant,  or 

-promife  together,  or  ynake  any  Oaths,  that  they palhiot  make  or  do  their  Works , 
but  at  a  certain  Price  or  Rate ;  or  fall  not  enterprife,  or  take  upon  them  to 

fini(li  what  another  hath  begun,  or  pall  do  but  a  certain  Work  in  a  Day,  or 

fall  not  work  but  at  certain  Hours  and  Ti^nes;  every  fuch  Perfon  fo  confpiring, 
Sec.  (loall forfeit  for  the  firft  Offence  ten  Pounds,  and  if  he  pay  not  ihejafne  with- 
in fix  Days,  pall  fuff'er  twenty  Days  Lnpi-ifonmefit ;  and  for  the  feco7id  Offence 

fhall  forfeit  twenty  Pounds,  6cc.  and  for  the  third,  forty  Pounds,  &c.  And  if 
any  fuch  Confpiracy,  Covenant,  or  Promife  be  made  by  a?iy  Society,  Brother- 
hood, or  Company,  of  any  Craft,  My  fiery  or  Occupation  of  the  ViBuallers  above 
mentioned,  with  the  Prefence  or  Confent  of  the  more  Part  of  them,  that  then 
immediateh  upon  fuch  AB  of  Confpiracy,  &c.  over  and  be  fides  the  particular 
Punifliment  before  appointed,  their  Corporation  fall  be  diffolved;  and  that  the  ■ 

faid  Offences  pall  be  determined  at  the  Affixes,  Seffions  of  the  Peace,  or  Court- 
Leet.     See  22  &  23  Car.  2.   15. 

SeB.   II.     The  fifth   of  the  above  mentioned  Provifions  depends  chiefly 

upon  3  cif  4  E.  6.  21.  and  5  {if  6  £.  6.  14.     By  the  firfl  of  which  Statutes  it 

Vide  infra      is  enaded,   That  no  Perfon,  tiot  being  an  Inn-holder,  or  ViBualler,  felling  by 

^-  3^'  Retail  in  his  Houfe,  fall  buy  to  fell  again  any  Butter  or  Cheefe,  unlefs  he  fell 

the  fame  again  by  Retail,  in  open  Shop,  Fair,  or  Market,  not  felling  more  than 

a  Weight  of  Cheefe,  or  a  Barrel  of  Butter  at  one  Time. 

SeB.  12.  And  it  is  farther  enaded  by  the  faid  Statute  of  5  G?  6  £.  6.  14. 
which  is  the  principal  Statute  relating  to  this  Matter,  That  who  foever  fall  buy, 
or  caufe  to  be  bought,  any  Merchandize,  ViBiial,  or  any  other  Thing  whatfoever, 
cotning  by  Land  or  by  Water  toward  any  Market  or  Fair  to  be  fold  in  the  fame, 
or  coming  toward  any  City,  Port,  Haven,  Creek  or  Road  of  this  Realm,  cr 
Wales,  from  any  Parts  beyond  the  Sea,  to  be  fold;  or  make  any  Bargain,  Con- 
traB,  or  Promife  for  the  having  or  buying  of  the  fame,  or  any  Part  thereof  fo 
coming  as  is  afore  faid,  before  the  fame  pall  be  in  the  Market,  Fair,  City,  or 
Port,  &c.  ready  to  be  fold ;  or  fiall  make  any  Motion  by  Word,  Letter,  Mef- 

fage,  or  otherwife,  to  any  Perfon  or  Perfons,  for  the  inhanfing  of  the  Price,  or 
dearer  felling  of  any  Thing  above  mentioned;  or  elfe  diffwade ,  move,  or  fir  any 
me  coming  to  the  Market  or  Fair^  to  ahflain  or  forbear  to  bring  or  convey  anv  of 
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the  'things  above  rehearf-d^  to  any  Market,  Fair,  City,  or  Port,  &c.  to  te 
fold,  PmU  be  deemed  a  Forejialler. 

Se^r.  13.     It  hath  been  refolved,  That  an  Indiftment  upon  this  Claufe,  1R0I.Re.4zt; 
charging  the  Defendant  with  meeting  J.  S.  at  fiich  a  Place  near  a  certain. 
Town,  and  there  buying  of  him  certain  Goods,  which  he  was  about  to  fell, 
in  the  Market  of  fuch  Town,  is  infufficient,  becaufe  it  is  not  exprcfly  faid, 
that  the  Goods  fo  bought  were  coming  to  the  Market  to  be  fold. 

Se^.  14.  And  it  is  fu'ther  enafted  by  the  faid  Statute  of  5  Gf  6  Ed.  6.  14, 
Par,  2.  That  ii-hofoeiYr  Jba/I  by  any  Means,  regrate,  obtain,  or  get  into  his 
Hands  or  FoJeJJion,  in  any  Fair  or  Market,  any  Corn,  Wine,  FiJJ},  Butte7\ 
Cheefc,  Candles  Tallow,  Sheep,  Lambs,  Calves,  Swine,  Pigs,  Geefe,  Capons, 
Hens,  Chickens,  Pigeons,  Cofiies,  or  other  Dead  ViBiial  whatfocver,  that  fJ:aU 
be  brought  to  ajty  Fair  or  Market  to  be  J  old,  and  do  fell  the  fame  again  in  aily 
Fair  or  Market  holden  in  the  fame  Place,  or  within  jour  Miles  thereof,  fhall 
be  taken  for  a  Rtgrafor. 

SeB.  I  :.  And  it  is  farther  enadled,  Par.  3.  That  whofoever fhall  engrofs  or 
get  into  his  Hands  by  buying,  contraEling  or  promife  takiiig,  other  than  by 
Demife.  Grant,  or  Lcafe  of  Land  or  Tithe,  any  Corn  growing  in  the  Fields,  or 
any  other  Corn  or  Grairt,  Butter,  Gheefe,  Fip,  or  other  dead  Vidluals  whatfo- 
cver, within  the  Realm  0/^  England,  to  the  Intent  to  fell  the  fame  again,  fJjall 
be  reputed  an  unlawful  Ingrofjer. 

In  the  Gonflruftion  of  the  laft  mentioned  Claufes  the   following  Opinions 
have  been  holden : 

Se5l.   16.     I.  That  '  Salt  is  a  Vidual  within  the  Meaning  of  it,  not  only*  Inft.  195; 
becaufe  it  is  of  Nece'flity  of  it  felf  for  the  Food  and  Heafth  of  Man,  but^^/'^J;  ^^^; 
alfo   becaufe  it  feafoneth  and  maketh  wholefome  Beef,  Pork,  and  other 
Viduals,  in  which  Refped  it  feemeth  itfelf  to  come  under  the  Notion  of 
Vidlual,  and  feemeth  to  be  fo  underftood  by  the  Makers  of  13  El.  25.  as 
appears  from  Par.  21.  of  that  Statute. 

SeB.  ij.    II.  That  fiich  ''  Visual  only  as  is  neceflliry  for  the  Food  of  Man  *  3  ^^\  '9?- 
is  within  the  Purview  of  it ;  and  therefore  that  Apples,  and  Cherries,  and  ^^^  q^  !,'^° 
fuch  like  Fruits,  are  not  \yithin  tli€  Intent  of  it;  for  the  Words  are.  Corn,  Oiven  135. 
or  Grain,  Butter,  Cheefe,  Fif?,  or  other  dead  ViBuals,  which  Words  are  faid  ^'^°' J"- ^H' 
to  import  the  fame  as  if  it  had  been  faid,   or  other  dead  Vidluals   of  like 
Quality :  Alfo  it  is  faid.  That  there  is  not  any  Thing  prohibited  within  the 
Statute,  but  what  hath  a  Provifo,  how  in  fome  Kind  it  might  be  brought;  "^Cro.Ca.zjt; 
and  therefore,  fince  there   is  not   any  fuch  Provifo  for  Apples,  that  they  t,^  ^"  p  '  ^'^^ 
never  were  intended  to  be  retrained :  And  agreeably  hereto  it   hath   been  con.  Owea^* 
holden.  That  neither  '  Hops  nor  ^  Malt  are  within  the  Meaning  of  the  135- 
Statute.  .Rol.R..,- 

SeB.  1 8.     III.  That  the  Buying  of  Com,  with  an  Intent  to  make  ^  Starch  c  Bridg.  5,  6, 
of  it,  and  then  to  fell  it,  is  not  within  the  faid  Claufe,  becaufe  it  is  not  Owen  135. 
bought  to  be  fold  again  in  the  fame  Nature  in  which  it  was  bought,  but  pf 'g°g  ^^^' 
to  be  firft  altered  by  a  Trade  or  Science,  and  then  fold  again.     And  for  the  Cro.  Ca.  231, 
like  Reafon  it  feemeth  to  be  the  better  ^  Opinion,  That  the  Buying  of  Corn  ^'°"'  o^^s" 
in  order  to  make  Meal  of  it,  and  then  to  fell  it,  is  no  way  within  the  faid  scro.Ca.231. 
Claufe-  and   that   the  Bying  of  =  Barley  with  an  Intent  to  make   it  into  3  inft.  196. 
Malt,  and  then  to  fell  it,  had  no  need  of  the  Exception  made  for  it  in  ^^^'-'^'P-^|3' 
the  faid   Statute,  Coo. Owen" 

Seci.  ig.     IV.  That  there  is  no  NecefTity  in  an  Information  or  Indi^-  13s- 
ment  grounded  on  the  fiid  Claufe  for  ingroffing  any  Vidtual  therein  men- 
tioned, to  fay,  ^  That  the  Defendant  did  not  come  by  it  by  a  .Demife  of  a ,  jon.  1^7.- 

P  p  p  Land 
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Land,  {ffc.  but  that  the  Defendant,  if  he  have  any  fuch  Matter  to  alledge 
in  his  Defence,  may. give  it  in  Evidence, 
z Leon.  39.  Se5l.  20.  V,  That  in  every  fuch  Information,  Gfr.  the  Words  of  the 
Statute  muft  be  precifcly  purfued,  and  therefore  that  it  is  not  fufficient  to 
lay,  That  the  Defendant  bought  fo  much  Corn,  ^c.  becaufe  the  Words  are, 
Jl^all  ingrcfs^  or  get  into  his  Hands ^  by  buying,  &c. 

Se5i.  2  .'  And  it  is  farther  enabled  by  the  faid  Statute  of  5  Gf  6  £.  6.  14. 
.  Par.  4,  5,  6.  That  irhoever  P:cill  offend  in  any  of  the  Tubings  before  7y cited,  and 
be  thereof  duly  cowviBed^foall  for  the  firjl  Offence  fuffer  imprifonmcnt  for  tn.vo 
Months,  andjorfeit  the  Value  of  the  Goods  fo  by  him  bought  or  had;  cJidfor  the 
fecond  Offence  [hall  fuff'er  Imprifonmcnt  for  one  half  Tear,  and  forfeit  the  double 
Value  of  the  Goods,  Sec.  and  for  the  third  Offence  fall  be  fet  on  the  Pillory,  and 
forfeit  all  his  Goods,  and  be  co?nmitted  to  Prifon  during  the  King's  Plcafure. 

Sc&.  22.  And  from  hence  it  feems  clear'y  to  follow,  as  well  as  from 
tTie  general  Rules  of  Law,  That  no  Information  for  any  of  the  above  men- 
tioned Offences  againll:  the  faid  Statute,  can  be  good,  without  fhewing  in 
certain  the  Quantity  of  the  Thing  in  Relation  to  which  the  Defendant  is 
fuppofed  to  have  incurred  the  Penalty,  not  only  becaufe  otherwile  the  Judg- 
ment to  be  given  on  fuch  an  Information  can  never  be  pleaded  in  Bar  of  any 
other,  becaufe  it  cannot  appear  that  both  of  them  were  brought  for  the 
fame  Thing,  but  alfo  becaufe  it  cannot  appear  tothe  Court  what  Forfeiture 
the  Defendant  ought  to  incur,  unlefs  the  Extent  of  the  Offence,  which  is  to 
be  the  Meafure  of  it,  be  fpecially  fet  forth  :  And  for  thefe  Reafons  it  hath 
&  "ca^7i  ^^^^  adjudged,  That  an  Information  for  ingroffing  Corn,  the  Quantity  where- 
of is  exprefled  by  the  Word  Cz^/;/z//w  only,  is  not  good;  yet  it  is  faid.  That 
6  Mod.  3z.    an  Indictment  for  ingroffing  magnam  quantitatem  frumenti,  is  fufiicient. 

Se5l.  23.  And  it  is  farther  enabled  by  the  faid  Statute  of  5  6?  6  E.  6.  T4. 
Par.  8.  'That  if  any  Pc7fon  han)ing  fuffciejit  Corn  and  Grain,  for  the  Pro- 
mfion  oj  his  oivn  Houfe,  andfowing  of  his  Grounds  for  one  Tear,  to  buy  any 
Corn  in  any  Fair  or  Market,  for  the  Chajige  of  his  Seed,  and  do  not  bring  to 
the  fame  Fair  or  Maria  t  the  fame  Day,  fo  much  Corn  as  he  fall  jortune  to 
buy  for  his  Seed,  and  fell  the  fame  if  he  can,  as  the  Price  of  Corn  then 
goeth  in  the  faid  Market  or  Fair,  that  then  every  fuch  Perfon  fjall forfeit 
the  double  Value  of  the  Corn  fo  bought. 

Se6l.  24.  And  it  is  farther  enadted  Par.  9.  That  if  any  Perfon  foall  buy 
any  Ma?i?ier  of  Oxen,  Ronts,  Steers,  Kine,  Heifers,  Calves,  Sheep,  Lambs, 
Goats  or  Kids  living,  and  fell  the  fame  again  alive,  unlefs  he  keep  and  feed 
the  fame  fve  Weeks,  he  fall  lofe  the  double  Value  of  the  Cattle  fo  bought  and 
fold,  one  Moiety  ivhereof  fall  be  to  the  King,  and  the  other  Moiety  to  him  that 
ivill  fuefor  the  fame. 

The  principal  Exceptions  out  of  the  above  mentioned  Statutes  feem  to  be 
reducible  to  the  following  Heads  : 

1.  Such  as  relate  to  Corn. 

2.  Such  as  relate  to  Butter  and  Cheefe,  and  dead  Cattle. 

3.  Such  as  relate  to  Beer,  Cyder,  and  Mum. 

4.  Such  as  relate  to  Fifh. 

5.  Such  as  relate  to  Wine,  Oil,  Sugar,  Salt,  Gfc. 

6.  Such  as  relate  to  Fifhmongers,  Vidluallers,  Butchers,  Poulterers,  Gfr. 

7.  Such  as  relate  to  Badgers  and  Drovers. 

8.  Such  as  relate  to  LelTors,  ^c. 

9.  Such  as  relate  to  Shipping  and  Caflles. 
10.  Such  as  relate  to  Towns- Corporate. 

Se5l.  2  c. 
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SeB.  25.  As  to  the  firft  of  thefe  Exceptions  relating  to  Corn,  it  is  cn- 
a<fled  by  the  faid  Statute  of  5  0"  6  Ed.  6.  14.  Par.  7.  Toat  the  buying  of 
any  fuch  Barky,  Biggt\  or  Oafs,  as  any  Perfon  (not  foreliuUing)  jhall  buy 
to  convert  into  Malt  or  Oat-mcal  in  his  oum  Hoiiji',  and  fo  Jhall,  be  converted 
indeed,  JJmU  net  be  taken  to  be  ivithin  the  faid  At. 

SeSl.  26.  It  feemeth  to  be  the  better  Opinion,  That  if  there  had  been 
RO  fuch  Exception,  yet  the  Buying  of  Corn  for  fuch  Purpofe  Should  not 
be  intended  to  have  been  within  the  Purview  of  the  Statute,  as  hath  been 
inore  fully  fhewn  already  Se6l.  iH.  But  upon  the  Suppofition,  that  fuch  an 
E.xception  was  neceffary,  it  hath  been  holden  that  tlie  Buying  of  Cora  and 
Turning  it  into  Malt  in  another's  Houfc,  becaufe  it  was  of  fo  great  a  Quan- Owen  ijj-. 
tJty,  that  it  could  not  be  malted  in  the  Buyer's  own  Houfe,  is  not  within 
the  Benefit  of  it. 

Sea.  27.     And  it  is  farther  enafted  by  i  IV.  &  M.  SefT.  i.  Ch.  12.  That 
ivhai  Malt  or  Barley,   Winchefter  Meafure,  jloall  be  at  tiventy-jour  Shillings  y^g     ^ 
a  garter  or  under ;  Rye  at  thirty-t^vo  Shillings  a  garter  or  under ;  a7id  Wheat  6  Ed.  6.  14. 
at  jorty-cight  Shillings  a  garter  or  imder,  in  any  Port  of  England  or  Wales ;  ^^J-  '  j^-  '  i- 
every  Perfon  icho  Jhall  put  on  Ship-beard  in  Englifli  Shipping,  the  Maflcr  and\  ^l\^l? 
two  Thirds  of  his  Mariners  being  their  Majejlies  S'tbjects,  a?iy  Sorts  of  the  Corn  Par-  26 
/iforejaid,  from  any  fuch  Ports  ivhere  the  Rates  JJmII  not  then  be  higher  than  as  ^' J^'  '  ^^' 
aforefaid,  with  Intciit  to  export  the  faid  Corn  to  Parts  beyond  the  Seas,  Jt:>all  bring  ,  2  Ca.  2.  V. 
a  Certificate  in  Waiting  under  his  Hand,  contaiiiing  the  ^lantity  and  ^ality 
of  the  Corn  Jo  f sipped,  to  the  Perjojjs  appointed  to  colleSl  the  Cufioms  within  any 

fuch  Port ;  and  upon  Proof  of  Juch  Certificate  by  one  or  more  credible  Perfons 
upon  Oath,  and  upon  Bond  given  by  eve?-yfuch  Exporter  cf  two  hundred  Pounds 

for  every  hundred  Tun  of  Corn  fo  fhipped,  and  fo  proportionably,  that  the  faid 
Com,  (Dangers  of  Seas  excepted)  ftmll  be  exported  beyond  the  Seas,  ajid  not  laitd- 
ed  again  in  England,  Wales,  Guernfey,  Jerfey,  or  Berwick  on  Tweed,  yZW/ 
receive  from  the  faid  Perfons  appointed  to  receive  the  Cifloms,  for  every  gar- 
ter of  Barley  or  Malt  ground  or  unground,  two  Shillings  and  Six-pence  ;  for 
every  garter  of  Rye  ground  or  unground,  three  Shilliiigs  and  Six-pe^ice ;  for 
every  ^tarter  of  Whe/it  ground  or  unground,  fve  Shillings,  without  any  CuJlom, 
Fee,  or  Reward  to  be  paid  for  the  fame.  And  upon  Certificate  returned  under  the 
common  Seal  of  the  chief  Magi/Irate  in  a?iy  Place  beyond  Sea,  or  under  the 
Hands  and  Seals  of  tivo  known  Englifli  Merchants  upon  the  Place,  that  fuch 
Corn  was  there  landed,  or  upon  Proof  by  credible  Perfons  that  Juch  Corn  was  ta- 
ken by  Enemies,  or  feriped  at  Sea,  the  Exavu nation  and  Proof  thereof  being 
left  to  the  Receivers  cf  the  Cv.floms,  the  Bond Jl.all  be  delivered  up  to  be  can- 
celled ;  and  the  Monies  fo  paid,  Jl.mll  be  allowed  as  paid  to  their  Majefties,  - 

SrB.  2S.     As  to  the  Second  of  the  above  mentioned  Exceptions,  relating  vide  fupra 
to  Butter  and  Cheefe,  and  dead  Gxttie,  it  is  enacted  by  21  Jac.  i.  22.  That^^^-  ".  '  n 
neither  of  the  above  mentioned  Statutes  ofT,^^  Ed.  6.  21.  or  ^  &  6  Ed.  6. 14.  '^'  ^'^' 
or  any  other  Provifon  whatfoever  before  that  Statute  made,  cojicerning  tJje  Sale 
cf  Butter  and  Cheefe  in  open  Shop,  Fair  or  Market,  or  the  Providing  or  Buy- 
ing of  any  Butter  or  Cheefe,  fhall  in  any  wife  extend  to  any  Chcefemonger,  or 
Talhw-Chandler^  J'rce  of  the  City  0/' London,   and  having  been  brought  up  as 
an  Apprentice  Jeven  7  Mrs,  trading  in  Butter  and  Cheefe,  for  Juch  Butter 
and  Cheefe,  atid  either  of  them,  as  he  floall  Jell  in  London,  Weftminfler,  or 
Southwark,  for  the  Vi6iuaUing  of  any  Ship  of  the  King  or  Subject,  or  to  any 
Butter  and  Cheefe,  which  he  Jhall  fell  by  any  ^ajitities  at  one  Time,  and  to  one 
Perfon,  not  exceeding  four  IVey  of  Cheefe,  or  four  Barrels  of  Butter,  without 
Fraud,  fo  as  he  fell  the  fame  in  open  Shop,  Fair,  or  Market :  Provided  that  if 
the  Juflices  of  Peace  of  any  County  at  their  ^arter-Seffions,floall  declare  that 

fuch  Traders  floall forbear  to  buy  any  Butter  or  Cheefe,  for  any  Time  'within  fuch 

County  i 
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'County  ;  that  then  during  the  Time  of  fiich  Rejirai7it,  the  f aid  Traders  i?i  But- 
ter aiid  Cheefe,  that  JJ:aU  buy  any  fiich  Butter  or  Cheefe,  and  fell  the  fame  again 
ly  retail^  contrary  to  any  cf  the  faid  ASls,  JJ:all  not  be  freed  from  the  Penal- 
ties thereof. 

Se5l.  29.  And  it  is  flirther  enadled  by  3  Gf  4  W.  &  M.  8.  That  it  JJ:all  be 
laivfulfor  every  Perfon,72ative  or  foreign,  at  any  Time,  to  fip,  lade,  carry, 
and  tranfport,  or  export,  from  any  Place  within  England,  Wales,  or  Ber- 
wick on  Tweed,  in  any  Part  of  the  World  in  Amity  with  their  Majejlies,  all 
Sorts  of  Beef  Pork,  or  Hogs-ftejh,  Butter,  Cheefe,  or  Candles,  free  from  any 
Ciflom  or  Impof.tion  whatfoever, 

SeB.  30.  As  to  the  Third  of  the  above  mentioned  Exceptions  relating 
to  Beer,  Cyder,  and  Mum,  it  is  enaded  by  i  Will.  &  Mar.  Seff.  1,  Ch.  22, 
That  any  Perfon  may  export  anyJlro?2g  Ale,Jlrong  Beer,  Cyder,  or  Mian,  to  befpent 
beyond  the  Seas,  paying  Cifiomfor  the  fame,  at  the  Rate  of  one  Shilling  for  every 
Tun,  in  fuch  tnanner  as  is  ft  forth  more  at  la'rge  in  the  faid  Statute. 

Se5i.  31.  As  to  the  Fourth  of  the  above  mentioned  Exceptions  relating 
toFifh,  it  is  enacted  by  the  fliid  Statute  of  5  ©  6  Ed.  6.  14.  Par.  7.  That 
the  Buying  of  any  dried  or  faked  Fif,  Herring,  or  Sprats  (not  for  eft  ailed) 
and  fold  for  reafonable  Prices,  fl:>all  not  be  deemed  any  Offence  contrary  to 
the  faid  A£l. 

SeSt.  32.  And  it  is  farther  enaded  by  the  faid  Statute,  Par.  15.  That  it 
fall  be  lawful  for  any  SubjeB,  dwelling  within  one  Mile  of  the  tnain  Sea,  to 
buy  all  manner  of  Ftjljfreftj  or  falted,  (not  foreftalling  the  fame)  and  to  fell 
the  fame  again  at  reafonable  Prices. 

Seel.  33.  And  it  is  farther  enaded  by  5  El.  5.  Par,  13.  That  fo  much  of 
the  faid  Statute  of  5  Q?  6  Ed.  6.  14.  andfo  much  of  all  other  Statutes  againft 
Regrators,  In gr offers,  a7ui  Foreftallers,  as  concerneth  the  Buy i fig  ofSea-fijh  un- 
falted,  or  Mud-fijlo  to  be  taken  and  brought  iji  any  Englifh  SubjeBs  Ships, 
Crayers,  or  other  Fefels,  into  any  Place  of  this  Realm,  jhall  be  utterly  repealed  for 
fo  much  of  the  faid  Fif,  as  any  Buyer  upon  the  Sea  by  way  of  Foreflalling  or  Re- 
gratifig,  Jhall  bring  and  dij charge  in  any  Port  vr  Haven  within  this  Realm. 

Secf.  34.  As  to  the  Fifth  of  the  above  mentioned  Exceptions  relating  to 
Wine,  Oil,  Sugui,'  Salt,  ^c.  the  fame  Exception  is  made  in  Relation  to 
Wine,  Oil,  and  Salt  by  the  faid  Statute  of  5  £/.  1^.  Par.  13.  as  is  fet  forth 
in  the  laft  Sedlion  concerning  Fifh  unfalted,  or  Mud-Fi(h. 

SeB.  35.  And  it  is  farther  enadled  by  13  El.  25.  Par.  21.  That  the  faid 
Statute  of  5  &  6  Ed.  6.  14.  is  not  meant  to  extend,  nor  ftmll  extejid  to  any 
Wines,  Oils,  Sugars,  Spices,  Currans  nor  other  foreign  ViSluals,  brought 
into  this  Realm  from  beyond  the  Seas,  Fiflo  and  Salt  only  excepted. 

SeSl.  36.  As  to  the  Sixth  of  the  above  mentioned  Exceptions  relating 
to  Fiflimongers,  Vidluallers,  Butchers,  and  Poulterers,  &c.  it  is  enaded  by  the 
faid  Statute  of  5  £5?  6  Ed.  6.  14.  That  the  Buying  of  any  ViSlualby  any  Fifts- 
monger.  Butcher,  or  Poulterer,  as  (oncern  his  own  Facidty,  Craft,  or  My- 
ftery,  otherwife  than  by  Foreftalling,  which  ftjall  fell  the  fafne  again  upon 
reafonable  Prices  by  Retail;  or  the  Buying  of  any  Wine  or  other  dead  Visual 
above  mentioned,  being  Meat  for  Mali's  Suftenance  by  any  Innholder,  or  other 
ViElualler,  to  fell  the  fajne  by  Retail  within  his  Houje,  or  to  any  of  his  Neigh- 
bours for  their  Suftetiajjce,  for  reafonable  Prices,  ftjall  not  be  deemed  any  Of- 
fence contrary  to  the  faid  A^. 

Se£l.  37.     Notwithftanding  this  Exception  it  hath  been  refolved,  That 
Cro.  Ca.  314.  any  of  the  Perfons  therein    mentioned  may.  be   indided    for  ingrofTing 
I  Roi.  Re.     viduals,  with  an  Intent  to  fell  them  again,  againft  the  Form  of  the  Sta- 
Ijon.^szo.    tute;  for  it  fhall  be  intended  that  they  ingroffed,  and  did  not  fell   at  rea- 
fonable Prices. 

SeB.  38. 
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ScB.  3^.  As  to  tlic  ft-vcnth  of  tlie  above  mentionecrExcepfionsicl;u.ing  V: 
Batlgers  and  Drovers,  it  is  enacted  by  the  iliid  St.itute  of  5  iQ?  6  Hd.  6.  14. 
Par.  7.  TLu  the  Buying  of  any  Corn,  FiP.y,  Butter,  or  Cheefe,  by  my  fitch 
Badger,  Lader,  Kidder,  or  Carrier,  that  J}.\ill  be  allovsed  to  that  Cffi.e  Ly 
three  Jiijiicrs  of  Peace,  6cc.  ivhid)  fall  fell  or  deliver  in  open  Fair  or  l'4or- 
ket,  or  to  any  other  Vi6f  nailer,  or  to  any  other  P^rfon  for  the  PrCuifmi  of  Us 
Houfe,  all  fitch  Ccrn,  Grain,  Butter  and  Cheefe,  as  ahy  fuch  Perfn  fhatl  kn, 
or  caufe  to  be  bought,  and  that  vithin  one  Month  next  after  he  fall  fo  buy  any 
fuch  Corn,  Grain,  Butter  cr  Cheefe,  fo  that  the  fame  fall  be  bought  u'ithut 
Foref ailing,  fall  not  be  deemed  any  Offence  contrary  to  the  f aid  Statute. 

Sect.  39.  And  it  is  farther  enadied  by  the  fame  Statute,  Par.  12.  That 
it  fall  be  laivful  to  every  Perfon  icho  fall  be  allowed  by  three  fufices  of  Peace, 
to  buy  (othej-'wife  than  by  For  falling)  Corn,  Grain,  or  Cattle,  to  be  carried  by 
Water  from  any  Place  ivithin  this  Realm,  or  Wales,  unto  afiy  other  Place  --jjithin 
the  faid  Realm,  or  Dominions,  if  .he  fall  without  Fraud  embark  within  forty 
Days  next  after  he  fall  have  bought  the  fame,  or  taken  Covenant,  or  Pronnfe 
for  the  buying  thereof,  and  with  all  pofible  Expedition  tranfport  the  fame  to 
fuch  Place  as  his  Cocket  fall  declare,  and  there  unlade  the  fame,  an  f  bring  a 
Certificate  thei-eofi  from  a  fufiice  of  Peace  of  the  County,  or  Head-Offieer  of 
the  I'oivn  and  Cufiomer  of  the  Port  %vhere  it  fall  be  unladen,  &c.  to  be  di'rSl^ 
ed  to  the  Cufiomer  and  Comptroller  of  the  Port  where  it  fall  be  embarked. 

SecJ.  40.  And  it  is  farther  enafted  by  the  fame  Statute,  Par.  16,  17.  That 
It  fall  be  laiiful  for  aiiy  Perfon  known  for  a  commmi  Drover,  being  lie  en  fed 
by  three  fufices  of  Peace,  &c.  to  buy  Cattle  in  fuch  Shires  where  Drovers  had 
been  wont  in  Times  pafi,  accifiomably  to  buy  Cattle  at  their  free  Liberty  and 
Pleafire,  and  to  fell  the  fame  as  is  aforefaid,  at  rcafonable  Prices,  in  com- 
mon Fairs  or  Markets,  dfiant  from  the  Place  where  be  fall  buy  the  fame  forty 
Miles,  fo  that  the  fame  Cattle  be  net  bought  by  way  of  ForefialUng. 

Sect.  41.  And  it  is  fartlaer  enadled  by  5  El.  12.  and  13  JLV.  25.  Par.  20, 
That  no  Drover  of  Cattle,  Badger,  Lader,  Kidder,  Carrier,  Buyer,  or  Tranfporter 
of  Corn  or  Grain,  Butter  and  Cheefe,  fall  be  licetfed  to  any  fuch  Office  or  Do^ 
ing,  in  any  County,  except  Weftniorland,  Cumberland,  Lancafter,  Chefter  cr 
York,  but  only  in  the  General  open  ^arter-Scfions  of  the  Peace,  to  be  holden  in 
the  Shire  where  fuch  Perfon  fo  to  be  allowed  fall  dwell,  and  fall  have  dwelled 
three  Tears  next  before  the  Tefte  of  his  Licence  :  And  that  no  Perfon  be  admits 
ted  to  any  of  the  fid  Offices  or  Doings,  but  fuch  only  as  be  or  have  been  mar- 
ried Men,  and  fall  be  at  the  Time  of  fuch  Licence  to  be  granted,  HouJhJden, 
and  ?iot  Houfold-Serv.mts,  nor  Retainers  to  any  Perfon,  and  of  the  Age  of 
thirty  Years  :  And  that  fuch  Licences  fall  be  good  only  for  one  Tear  next  af- 
ter the  Date,  and  fall  bear  Date  of  the  Day  and  Place  where  the  faid  Sefflcns 
fall  be  holden,  and  fall  be  figned  and  fealed  with  the  proper  Hands  and  Seah 
of  three  fuftices  prefent  at  the  fame  Sefions,  whereof  one  to  be  of  the  Chorum, 
en  Pain  that  every  Perfon  that  fall  take  any  Licence  contrary  to  this  Oi  d nance, ' 
fall  forfeit  five  Pounds,  and  that  all  Licences  made  otherwife  than  is  before 
expreffed,  fall  be  void ;  and  that  the  fufices  in  the  faid  Sefions  fall  by  thdr 
Difretion  take  Bond  and  Surety  from  Time  to  Time,  by  Recognizance  offich 
as  fall  be  alloi.ved  a  common  Drover  of  Cattle,  Badger,  or  Lade)-,  &c.  that  thev 
nor  any  of  them  fall  by  Colour  of  fuch  Licence  foreftal,  or  engrofs,  or  other - 
wife  do  any  Thing  contrary  to  the  Meaning  of  the  faid  Statute  of  §&6E.  6.  i^. 
And  thai  every  fuch  Licence  and  Recognizance  fall  be  jnade  and  written  by 
the  Clerk  rf  the  Peace  of  every  County,  where  fuch  Licence  fall  be  granted,  or 
by  his  Deputy,  and  by  no  other  Perfon ;  and  that  every  Perfon  that  fljall  have 
any  fuch  Licence,  fall  pay  to  the  Clerk  of  the  Peace,  &cc.  Twelve-pence  only  ; 
and  for  every  fich  Recognizance,  Eight-pence  3  and  for  reoyftri-ng  th  f<t,-ne 

Q^q  ^'  Ucen:e 


J42  0 J  Forejl ailing^  and  Offences  of  like  Nature.  Book  I. 

Licence  and  Recognizance,  Four-pence,  and  that  the  /aid  Clerk,  h,c.  for  the 
faid  Fee,  Jhall  keep  one  Regijler-Book,  and  therein  pall  regifter  and  ivrite 
all  the  Names,  Surnames,  and  Dwelli?7g- Places  of  fitch  as  Jl.all  be  fo  licenfed, 
with  a  brief  Entry  of  the  faid  Licence,  and  of  the  Day,  Time,  and  Place 
where  it  pall  be  granted;  and  that  the  faid  Clerk  of  the  Peace  pall  bring  the 
faid  Book  to  every  Seffions,  that  it  may  appear  what  Nu?nber  of  Licences  have 
been  granted.  And  that  no  Perfon  fiall,  by  Authority  of  any  fuch  Licence  ;  buy 
any  Corn  or  Grain  out  of  open  Fair  or  Market  to  fell  again,  unlefs  he  f^ll  be 
thereunto  liceifed  by  fpecial  and  exprefs  Words  contained  in  fuch  Licence,  on 
Pain  to  forfeit  fve  Pounds  for  every  Time  that  he  PmU  do  to  the  contrary, 
and  that  one  Moiety  of  the  Forfeitures  afore  rehearfed  pall  be  to  the  ^een^ 
and  the  other  to  him  who  will  fue  for  the  fame  ^  &c. 

Se£l.  42.  As  to  the  Eighth  of  the  above  mentioned  Exceptions  relating 
to  Leflbrs,  it  is  enadled  by  the  faid  Statute  of  5  Gf  6  £.  6.  14.  Par.  7.  That 
the  Taking  of  any  Cattle,  Corn,  Grain,  Butter,  Cheefe,  or  any  other  Thing  in 
the  faid  Statute  mentioned,  referved  without  Fraud  or  Covin  upon  any  Leafe 
for  Life  or  Tears,  fhall  not  be  deemed  any  Offence  contrary  to  the  faid  Statute. 
Se£l.  43.  As  to  the  Ninth  of  the  above  mentioned  Exceptions  relating 
to  Shipping  and  Caftles,  it  is  farther  enadled  by  the  fame  Paragraph  of  the 
faid  Statute,  That  the  fame  pall  not  extend  to  Provifion  made,  without  Frauds 
by  any  Perfon,  of  any  of  the  Things  in  the  faid  Statute  mentioned,  for  the 
•uiSiualling  of  any  Ship,  Caflle,  or  Fort,  within  the  King's  Dominions,  with- 
out Forejlalling,  which  pall  be  employed  only  to  that  Ufe  and  Purpofe,  Sec. 

(S?^.  44.  As  to  the  Tenth  of  the  above  mentioned  Exceptions  relating  to 
Towns-corporate,  it  is  farther  enaded  by  the  fame  Paragraph,  That  the 
faid  Statute  f.)all  not  extetid  to  any  common  Provifion  to  be  made  without 
Fraud  by  any  Perfon,  of  any  of  the  Things  in  the  faid  Statute  mentioned,  for 
any  City,  Borough,  or  Town-corporate. 

SeB.  45.  Alfo  it  is  enaded  by  the  faid  Statute  of  5  El.  12.  Par.  9.  con- 
cerning the  licenfing  of  Badgers,  &c.  That  nothing  therein  contained  fdall  in 
any  wife  extend  to  the  Prejudice  of  the  Liberty  of  any  City  or  Town- corpo- 
rate, but  that  every  of  them  may  afijign  and  licenfe  Pur'veyors,  for  the  Pro- 
vipon  of  the  fame,  as  they  might  have  done  before. 

Se£f.  46.  As  to  the  third  Point,  'viz.  In  what  Manner  Offenders  of  this 
Kind  are  to  be  proceeded  again  ft,  it  is  enadted  by  the  faid  Statutes  of  5  Gf  6 
E.  6.  14.  Par.  10,  11.  and  5  El.  12.  Par.  8.  That  the  Juflices  of  Peace  of 
every  County  at  their  ^arter-Sepons  may  enquire,  hear,  and  determine,  all 
the  Offences  contrary  to  either  of  the  faid  A6ts,  by  Itiquifition,  Prefentment^ 
Bill,  or  Information  before  them  exhibited,  a?id  by  Examination  of  two  law- 
ful IVitnefes,  or  by  any  of  the  fame  Ways  or  Means,  by  their  Difcretion,  and 
make  Procefs  thereupon,  as  though  they  were  indiBed  before  them  by  Inquifi- 
tion,  or  by  Verdi 6i  of  twelve  Men  or  jnore-,  and  upon  the  CoJividlion  of  the  Of- 
fender, by  Information  or  Suit  of  any  other  than  the  King,  make  Extracts  of  the 
Moiety  of  the  Forfeitures  to  be  levied  to  the  Kings  Ufe,  &c.  and  award  Ex- 
ecution of  the  other  Moiety  for  the  Complainant,  &c.  by  Fieri  facias,  or  Ca- 
pias, as  the  King's  Juflices  at  Weftminfter  tfe  to  do,  &c.  and  if  fuch  Con- 
viciion  p.'all  be  at  the  Kings  Suit,  the  Whole  f^all  he  levied  to  his  Ufe  only. 

Sc5l.  47.     Alfo  it  is  provided  by  31  El.  5.  which  ordains  that  Informa- 
tions for  Offences  againft  Penal  Statutes  muft  be  laid  in  the  proper  County, 
See  B.  ?         '^^-^-^^  nothing  in  the  faid  Statute  contained  p^all  extend  to  any  Information  or 
Ch.  26  Sea.  Declaration,  for  any  Offence  comprifed  in  any  Statute  made  againft  Ingrofing^ 
■ih  !o  40,        Rcgratlng,  or  For ef  ailing,  where  the  Penalty  or  Forfeiture  p:all  appear  to  be 
to  the  Vahie  of  twenty  Pounds,  or  above,  but  that  every  fuch  Offence  may  be 
laid  in  any  Counfv  at  the  Pkafure  of  the  Informer.     [105]  c#Wj 

CHAP. 
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CHAP.     LXXXI. 

Of  Barratry. 
T  N  treating  of  Barratry,  I  fliall  confider : 

1 .  Who  fhall  be  faid  to  be  a  Barrator. 

2.  In  what  Manner  fuch  an  Offender  is  to  be  proceeded  againfi. 

3 .  To  what  Punifhment  he  is  liable. 

SeSl.   I.    As  to  the  firft  Point  it  feems,  That^Barrator      is  a  commonCo.  Lit.  368^ 
Mover,  Exciter,  or  Maintainer  of  Suits  or  Quarrels,  either  in  Courts,  or^^°^^'^- 
in  the  Country. 

8eB.  2.  And  it  is  faid  not  to  be  material,  whether  the  Courts  wherein  Co.  Lit.  368. 
fuch  Suits  are  commenced,  be  of  Record  or  not,  or  whether  fuch  Quarrels^  ^°'  ^^" ''' 
in  the  Country  relate  to  a  difputed  Title  of  Poffeflions  or  not :  But  that  all 
Kinds  of  Difturbances  of  the  Peace,  and  the  Spreading  of  falfe  Rumours 
and  Calumnies,  whereby  Difcord  and  Difquiet  may  grow  among  Neigh- 
bours, are  as  proper  Inftances  of  Barratry,  as  the  Taking  or  Keeping  the 
Poffeffion  of  Lands  in  Controverfy. 

Se6i.  3.     But  it  hath  been  holden.  That  a  Man  fliall  not  be  adjudged  a 
Barrator  in  Refpedt  of  any  Number  of  falfe  Adiions  brought  by  him  in  his  •  Ro'-  Abr. 
own  Right;  however  if  fuch  Adlions  be  merely  groundlefs  and  vexatious ^^'■^' 
without  any  Manner  of  Colour,  and  brought  only  with  a  Defign  to  opprefs  5  ^;°^-  98- 
the  Defendants,  I  do  not  fee  why  a  Man  may  not  as  properly  be  called  a      "•  3  •  • 
Barrator  for  bringing  fuch  Actions  himfelf,  as  for  ftirring  up  others  to  bring 
them. 

Se£l.  4.     But  it  feems,     That  an   Attorney  is  in  no  Danger  of  being 
judged  guilty  of  an  Adl  of  Barratry,  in  refpedl  of  his  maintaining  an- 31^0(1.97,98, 
other  in  a  groundlefs  Aftion,  to  the  commencing  whereof  he  was  no  way 
privy. 

Seel.  5.     Alfo  it  feems  clear.  That  no  one  can  be  a  Barrator  in  refpedt 
of  one  A(ft  only;  for  every  Indidlment  for  fuch  Crime  muft  charge  the^^°' ^^■''' 
Defendant  with  being  Cojmmmis  BarraSlator. 

SeSl.  6.     It  feems  to  have  been  holden.  That  a  Feme  Covert  cannot  be 
indifted  as  a  common  Barrator,  but  this  Opinion  feems  juftly  queftlonable  ^  ^^*''-  ^^-  39* 
for  fince  a  Feme  Covert  is  as  capable  of  exciting  Quarrels,  in  the  frequent 
Repetition  whereof  the  Notion  of  Barratry  feems  to  confift,  as  if  fhe  were  ^^^'^''^P-  '■ 
fole,  why  fhould  flie  not  as  properly  be  indidlable  for  it  ?  e  .  13. 

SeSl.  7.  As  to  the  fecond  Point,  viz.  In  what  Manner  Offenders  of  this 
Kind  are  to  be  proceeded  againft,  it  is  enadted  by  34  £.  3.  i.  That  in  every 
County  Pall  be  aligned  for  the  Keeping  of  the  Peace  one  Lord,  and  with  him 
three  or  four  of  the  mojl  ivorthy  of  the  County,  &c.  and  that  they  JJ:all  have 
Power  to  reftrain  Ofejiders,  Rioters,  and  all  other  Barrators,  and  to  pirfite, 
arrejl,  take,  and  chaftife  them,  according  to  their  'Trefpafs  or  Offence ;  and 
fo  caiife  them  to  he  impri fined  and  duly  puniJJjed  according  to  the  Laiv.  and 
Cujloms  oj  the  Realm,  and  according  to  that  iihich  to  them  f:all  fccm  befi 
to  do  by  their  Difcretions  and  good  Advife/ne?it,  &c. 

Ser'.  S. 


Co.,  B.  2  Ch.  Sea.  8.  It  fcemeth  from  thefe  Word-,  Tiiat  Juftice';  of  Peace  (as  fucli) 
yJv  46^'^^  ^'^^'^  Cognizance  of  Barratry  without  any  other  Comnn&ou^  Jed  ^are  ] 
2  Roi  R  ,r.  for  the  contrary  Opinion  feems  to  have  been  holden  in  Rollers,  Reports. 

SeSl.  9.     Plowever  it  feems  clear,  That  no  general   Indidlment  of  this 


1  Mod  288.    Kind,  charging  the  Defendant  with  being  a  common  OpprefTor,  and  Diftur- 
Cro  ja^VzS.  t»sr  of  the  Peace,  and  Stirrer  up  of  Strife  among  Neighbours,  is  good,  with- 
out adding  the  Words  comvnmis  BarraSlator,  which  is  a  Term  of  Art  ap- 
propriated by  the  Law  to  this  Purpofe. 

•  2R0I.  Abr.  ^e^'  10.  'Alfo  it  feemeth  to  be  certain,  That  an  Indidtment  ofBar- 
79.  PI.  3.  ratry  concluding  contra  formam  Statnti^  is  good,  the'  no  Statute  be  made 
Cro^Ia^z  '^i'"^<Sly  againft  it,  but  only  for  the  Punifliment  of  it,  fuppofing  it  an  Of- 
Cro.  Ca.  340,  fence  at  Common  Law. 

2  Keb.  409,  Se5l.  II.  >=  Alfo  it  hath  been  hoiden.  That  an  Indidtment  of  this  Kind 
Cro.El  148.  "^^y  b^  good,  without  alledging  the  Of^nce  at  any  certain  Place;  be- 
» 2  Keb.  410.  caufe  from  the  Nature  of  the  Thing,  confifting  in  the  Repetition  of  feveral 
c"""  L  h^^  Ads,  it  muft  be  intended  to  have  happened  in  fcveral  Places;  for  which 
194!  ""^  Caufe  it  is  faid,  That  a  Trial  ouglit  to  be  by  a  Jury  from  die  Body  of  t]ie 
2  H.  H.  P.  C.  County. 

Palm  41:0  ^^^'   ^2-     '■^'^'  ^^  ^^^^  ^^^  refolved,    That  fuch   an   Indiftment  is 

1R0l.Re.2gs.  not  good,  without  concluding  contra  Pacem,  &C:  for  this  is  an  effentiai 

'Cro.ja.527.  Part  of  it. 

^  5  Mod.  18.  Sea.  13.  '^  Alfo  it  feemeth  to  be  fettled  Praftice,  not  to  fuffer  the  Pro- 
fecutor  to  go  on  in  the  Trial  of  an  Indidlment  of  this  Kind,  without  gi- 
ving the  Defendant  a  Note  of  the  particular  Matters,  which  he  intends  to 
prove  againft  him ;  for  otherwife  it  will  be  impoffible  to  prepare  a  Defence 
againft  fo  general  and  uncertain  a  Charge,  which  may  be  proved  by  fuch  a 
Multiplicity  of  different  Inftances. 

Huttoni04.  Sea.  14.  As  to  the  third  Point,  viz.  In  what  Manner  Offenders  of 
this  Kind  are  to  be  punifhed  ;  it  is  faid,  That  if  they  be  common  Perfons, 
they  are  to  be  fined  and  impriforted,    and  bound  to  their  good  Beha- 

Vide  I  Dan.  viour ;  and  if  they  be  of  a-ny  Profeffion  relating  to  the  Law,  that  they 

Abr.  iirPl.  oyg}^{  alfo  to  be  farther  puniflaed,  by   being  difabled  to  pradife  for  the 

15.  Future. 


CHAP.      LXXXII. 

Of  Ufurj. 

OFFENCES  under  the  Degree  of  Capital  more  immediately  againft 
the  Subjedl,  not  amounting  to  an  adual  Difturbance  of  the  Peace, 
which  may  be  committed  by  private  Perfons  without  any  Pvclation  to  an 
Office,  and  which  are  neither  infamous  nor  groily  fcandalous,  and  more 
immediately  affedt  the  Interefts  of  particular  Perfons,  feem  to  be  reducible 
to  the  following  Heads  ; 

1.  Ufury. 

2.  Maintenance. 

3.  The  Offence  of  buying  or  felling  pretended  Titles. 


Chap.  82.  Of  Ufuiy.  a^^ 

In  treating  of  Ufurv,  I  (hall   confider : 

1.  What  it  is. 

2.  How  it  is  reftrained  by  Common  Law. 

3.  How  by  Statute. 

Sc^.   I.     And   firft  it  feems,  that  U fury,  in  a  ftridt  Senfe,  is  a  Contradl  Wood's  loft. 
upon  the  Loan  of  Money  to  give  the  Lender  a  certain  Profit  for  the  Ufe  'Y' 
of  it,  upon  all  Events,  whether  the  Borrower  make  any  Advantage  of  it,  See"Bro!  Ufu- 
or  the  Lender  fuffer  any  Prejudice    for  the  Want  of  it,  or   whether  it  bcx'^- 
repaid  on  the  Day  appointed,  or  not. 

Secf.  2.  And  in  a  larger  Senfe  it  feemeth,  That  all  undue  Advantages 
taken  by  a  Lender  againft  a  Borrower  come  under  the  Notion  of  Ufury,  Gibf.  1070; 
whether  there  were  any  Contradl  in  relation  thereto,  or  not ;  as  where  one 
in  Poffeffion  of  Land,  made  over  to  him  for  the  Security  of  a  certain  Debt, 
retains  his  PolTeflion  after  he  hath  received  all  that  is  due  from  the  Profits 
of  the  Land. 

SeS}.  3.     But  it  hath  been   refolved.  That  an  Agreement  to  pay  double  2  Ro.  A.  801: 
the  Sum  borrowed,  or  other  Penalty  on  the  Non-payment  of  the  principal  ^^/'pf' 
Debt  at  a  certain  Day,  is  nor  ufurious,  becaufe  it  is  in  the  Power  of  the  26  E.  3.71.3; 
Borrower,  wholly  to  dilcharge   himfelf,  by  repaying  the  Principal  accord-  ^  ^°''-  ^9> 
ing  to  the  Bargain, 

Seff.  4.     As  to  the  fecond  Point,  viz.  How  Ufury  is  reftrained  by  the 
"  Common  Law  ;  it  is   faid.  That  anciently  it  was  holden  to  be  abfolutely  *  3  InJl- 1  ji.' 
unlawful  for  a  Chriftian  to  take  any  Kind  of  Ufury,  and  that  whofoever  |^°'' "^^  ^°°' 
was  guilty  of  it,  was  liable  to  be  punifhed  by  the  Cenfures  of  the  Church  2lnft.  506, 
in  his  Life-time ;  and  that  if  after  Death  any  one  was  found  to  have  been  507- 
an  Ufurer  while  living,  all  his  Chattels  were  forfeited  to  the  King,  and  his  ^g^'  ^^^'    - 
Lands  efcheated  to  the  Lord  of  the  Fee. 

Sc^.  5.     Alfo  it  feemeth  to  have  been  the  Opinion  of  the  Makers  of "  zRoA.Soi; 
fome  late  Adts  of  Parliament,  as   5  Ed.  6.   20.      m   EL  8.  Par.   5.  and  fR^^,•^7^•|• 
2I  Jac.  I.  17.  Par.  5.  That  all  Kinds  of  Ufury  are  contrary  to  good  Con- Pi.  14,  ij. 
fcience.  ^  Rol.  Re. 

Se^^.  6.     ''  And  agreeably  hereto  it  feemeth  formerly  to  have  been  the  Paim!^2°93.  ^' 
general  Opinion,  That  no  Adlion  could  be  maintained  on  any  Promife  to 
pay  any  Kind  of  Ufe  for  the  Forbearance  of  Money,  becaufe  that  all  fuch  " '  Rol-A.zj: 
Contradts  were  thought  to  be  unlawful,  and  confequently  void.  2  RoM  782 

Sei^.  7.     But  it  feems  to  be  generally  agreed    at  this  Day,   -  That  the  Soz.  h!  i.  * 
Taking   of  reafonable  Intereft   for  the   Ufe   of  Money  is  in  itfelf  lawful,  ^■.4- 
and  confequently  that  a  Covenant  or  Promife  to  pay  it,  in  confideration  of  ,20"''    "'^' 
the  Forbearance  of  a  Debt,  will  maintain  an   Adion :  For  why  fhould  <-'ro- Ja- 37?, 
not  one  who  as  an  Eftate  in  Money  be  as  well  allowed  to  make  a  fair^^,?" 
Profit  of  it,  as  another  who  as  an  Ellate  in  Land  ?  And  what  reafon  can  199. 
there  be,  that  the  Lender  of  Money  fliould  not  as  well  make  an  Advantage  3  ^eh.  i;. 
of  it  as  the  Borrower  ?  Neither  does  the  PafFages  in  the  Mofaical  Law,  which  ,  Vg„j*',  ^g^* 
are  generally  urged  againft  the  Lawfalnefs  of  all  Ufury,  if  fully  confidered, 
fo  much  prove  the  Unlawfulnefs,  as  the  Lawfulnefs  of  it;  for  if  all  Ufury  E.xod.  22. 
were  againft  the  Moral  Law,  why  fliOuld  it  not  be  as  much  fo  in  refpeft  j^''/'^- 
of  Foreigners,  of  whom  the  Jews  were  exprefly  allowed  to  take  it,  as  in  yl^r""^^^^y^ 
Refpedt  of  thofe  of  the  fime  Nation,  of  whom  alone  they  were  forbidden  Deuter.  23. 
to  receive  it?  From  whence  it  feems  clearly  to  follow,  That  the  Prohibi-^"' '5'^"* 
tion  of  it  to  that  People  was   merely  political,  and   confequently  doth  not 
extend  to  any  ether  Nation. 

R  r  r  Sea,  8. 
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5tv7.  8.  As  to  the  third  Point,  mz.  How  Ufury  is  retrained  by  Statute, 
it  is  enadled  by  12  Anna,  16.  That  710  Perfon  whatfoever,  (J: all  upon  any  Con- 
traSl  ivhicb  fl:all  be  made  from  and  after  the  nine  and  ticetitietb  Day  if/' Sep- 
tember 1 7 1 4.  take,  dire&ly  or  indireBly,  for  Loan  of  at:y  Money,  Wares, 
Merchandise,  or  other  Connnodities  ivhatjoever,  above  the  Value  of  five 
Founds,  for  the  For  bear  a?ice  of  07ie  hundred  Founds  for  a  Year,  and  fo  after 
that  Rate  for  a  greater  or  lefer  Sum,  or  for  a  longer  or  fcrter  Time ;  and  that 
all  BoJids,  Contrasts,  and  Afurances  whatfoever,  made  after  the  Tijne  aforefaid, 
for  Fayment  of  any  Frincipal,  or  Money  to  be  lefit,  or  covenanted  to  be  per- 
fortned  upon  or  for  any  Ufury,  whereupon  or  whereby  there  fall  be  refef-ved  or 
taken  above  the  rate  of  five  Founds  in  the  Hundred,  as  aforefaid,  fimll  be  ut- 
3  Keb.  259,  terly  void,  (tho'  the  Refervation  be  of  fo  much  if  requeiled,  and  the  Requeft 
^^°-  be  never  made)  and  that  all  and  every  Ferfon  or  Ferfons  whatfoever,  which 

'  fall  after  the  Ti?ne  aforefaid,  upon  any  Contrail  to  be  made  after  the  f aid  nine 
and  twefitieth  Day    of  September,    take,    accept,    and  receive,  by  Way   or 
Means  of  any  corrupt  Bargain,  Loan,  Excha?jge,  Chevizajicc,  Shift,   or  In- 
ter efi  cf  any  Wares,  Merchandize,  or  other  Thing  or  Things  whatfoever i,  or 
by  any  deceitfid  Way  or  Means,  or  by  any  Covin,  Engine,  or  deceitful  Cofivey- 
»  Vide  Cro.    ance,for  the  forbearing  or  giving  Day  of  Fayment  for  one  whole  Tear,  of  and 
ja.  25.         for  their  Money  or  other  Thing,  above  the  Sum  of  five  Founds  fr  the  for- 
g  °     '*''■■     '  bearing  of  one  Hundred  Founds  for  a  Tear,  and  fo  after  that  Rate  for  a 
Noy4i.        greater  or  lefj'er  Sum,  or  for  «"  longer  or  fiooj-ter  Term,  Jhall  Jorfeit  and  lofe 
Cro.  Ca.  z^yjQf  e^^ery  fuch  Offence  the  treble  Value  of  the  Money,  Wares,  Merchandize, 
Cro.  Eliz.  20.  a7id   other   Tlmgs  fo    le7it,    bargained^    exchanged,  or  jhifted.     And  Note, 
That  the  treble  Value  is  not  forfeited,  unlefs  fomething  be  tal<:en  above  the 
legal  R.ate  ;  but  the  very  Contradl  alone  avoids  the  Security. 

SeB.  9.  And  it  is  farther  enadled  by  the  faid  Statute,  That  every  Scri- 
ve7ier,  B7'oker,  Solicitor,  and  Driver  of  Bargains  for  Cc7itra6ls,  who  floall, 
after  the  faid  72i7ie  a7id  twe7itieth  Day  of  September,  take  or  receive,  direBly 
or  indireBly,  any  Su7n  or  Sujns  of  Money,  or  other  reward  or  Thing,  for 
Brokage,  Soliciti7ig,  Drivi72g  or  Procurijjg  the  Loan,  or  forbearing  of  any 
Sum  or  Su7ns  of  Money,  over  a7id  above  the  Rate  or  Value  of  five  Shillings  for 
the  Loan,  or  forbearing  oj  one  hundred  Founds,  for  a  Tear,  and  fo  rateably  j 
or  above  twelve  Fe7ice,  over  a7id  above  the  St  amp-Duties,  for  77mki7ig  or  re- 
newing of  the  Bond  or  Billfr  Loan,  or  forbearing  thereof  or  for  any  Ccu/i- 
terbond  or  Bill  concerrmig  the  fame,  floall  forfeit  for  every  fuch  Off^e7ice  twenty 
Foimds,  with  Cofts  of  Suit,  and  fuffer  Imprifo7i7ne7it  for  half  a  Tear  ;  the  one 
Moiety  cf  all  which  Foifeitures  Jlxill  be  to  the  ^een,  the  other  to  him  that 
will  fue  for  the  Jam  e,  in  the  fame  County  where  the  fever  a  I  Offences  are  co7n- 
J7iitted,  &c. 

The  Expofitions  which  were  made  of  the  former  Statutes  of  Ufury  be- 
ing equally  applicable  to  this    which    is  penned  almoll  in  the  very  fame 
Words,  I  firall  take  Notice  of  the  Principal  of  them  ;  as, 
Dalif.  12.  SeB.  10.     I.  That  a  Contradl  made  before  the  Statute  is  no  Way  witiiin 

Con.  Raym.   the  Meaning  of  it,  and  therefore  that  it  is  ftill  lawful  to  receive   fix  per 
'^''"  Cent,  in  refpecft  of  any  fuch  Contraft. 

Se£f.  II.     II.  That  a  Bond  made  to  fecure  a  jull:  Debt   payable  with 

lawful  Intereft,  fliall  not  be   avoided  by  reafon  of  a  corrupt  Agreement 

between  the   Obligors,    to  which   the  Obligee  was    no  way  Privy :    As 

2  And.  121.   where  A.   being  indebted  toB.  in  100/.  agrees  to  give  him  30 /.  for  the 

Moore  752.    Forbearance  of  that  100/.  for  a  Year,  and  gives  him  a  Bond  of  60/.  for 

Cro.jay2,33.P'iynient  of  the  30/.  and  for  the  Payment  of  the  100/.  enters  into  a  Bond 

Yelv  47.       of  200/.  together  with  B.   for  the  Payment  of  a  true  Debt  of  100/.  due 

from  B.  to  C, 

SeB.  iz. 
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Se^.  12.  III.  That  the  Receipt  of  higher  Intereft,  than  is  allowed  by  the  '  I\fod.  69. 
Statute,  by  Virtue  of  uii  Agreement  fabfequent  to  the  firft  Contrad/does  ^  ^/^d '^^' 
not  avoid  an  Ailurance  fairly  made,  and  agreeable  to  the  Statute,   but  only  i  Saund.^z94. 
flihjefls  the  Party  to  the  Forfeiture  of  treble  Value  ;  for  the  Words  arc,  That  ^7'"-  '96- 


Keb. 


525. 


all  Afjuyancci  for  the  Payment  of  any  Principal^  &c.  ivhcreupoji  or  whereby  lg^_ 
■  there  (hall  be  referred  or  taken  above  'the  Rate  c/  5  1.  in  the  Hundred,  &c,_/Zy///  '  BuiC-  17. 
be  utterly  void. 

Se5l.  13.     IV.  That   in  an  AfTurancc  for  the  Payment  of  fifty  Shillings 
for  theUfeof  100/.  for  fix  Months,  the  Computation   ihall  be  by  Kalen- Noy  37. 
dar  and  not  by  Lunar  Months,  becaufe  by  the  latter  the  Intereft  would  ex-  '  ^'^°"  9^' 
ceed  the  Rate  allowed  by  the  Statute. 

SeSl.  14.     V.  That  the  Receipt  of  Intereft  before  the  Time  when  it  is  '  Bulf.  17,20. 
in  Striclnefs  due,  being  voluntarily  paid  by  the  Debtor  for  the  greater  Con-^^''  3°>  3'- 
venience  of  the  Creditor,  or  for  any  other  fuch  like  Conlideration,  without  2  Keb^6go. 
any  Mannei'  of  corrupt  Pradlice,  or  any  previous  Agreement  of  this  Kind  *^°"- '  Leon. 
at  the  making  of  the  firft  Contradl,   does  not  make  the  Party  liable  to  the  ^^' 
Forfeiture  of  the  treble  Value. 

SeSl.  15.     VI.  That  the  Grant  of  an  Annuity  for  Lives  not  only  exceed- 
ing the  Rate   allowed  for  Intereft,  but  alfo  exceeding  the  known  Propor- 
tion for  Contradls  of  this  Kind,  in  Confideration  of  a  certain  Sum  of  Mo-  Cro.  ja.  253; 
ney,  is  not  within   the  Meaning  of  the  Statute,  unlefs  there  were  fome  un-  ^°^  .'5'- 
derhand  Bargain  for  the  Security  of  the  Repayment  of  the  Principal  or  VidTRoLA." 
Confideration-Money.  7S2.H.  i.- 

Seel.  16.     VII.  That    no  Contract  is  ufurious,    by  which  the  Lender  Cro  ja.  208. 
runs  the  Hazard  of  lofing  all  his  Money,  both  Principal  and  Intereft:  As  2^9,508,509. 
■where  on  the  Loan  of  a  certain  Sum  for  a  Year,  for  the  Vidtualling  of  a  '  ^^^'  539» 
Ship,   it  is  agreed.  That  if  the  Ship  return,  the  Lender  fliall  have  fo  many  zRo.  Re.  48.- 
thoufand  Fiflies  at  fuch  a  Rate,  which  exceeds  the  Intereft  allowed  by  the 
Statute,  and  if  the  Ship  never  return,  or  if  it  pcrifti  by  unavoidable  Cafu-  i  Lev.  54. 
alties  of  Sea,  Fire,  or  Enemies,  that  then  he  flrall  have  nothing  :  Or  where  '  2''^-  *7- 
on  the  Loan  of  30/.  a  Bond  is  given  for  the  Payment  of  100/.  on  the,  Keb  504 
Marriage  of  a  Daughter  of  one   of  the   Parties ;  provided.  That  if  either  vide  Cro.  i\. 
of  them  ftiould  die  before,  that  then  nothing  ftiould  be  paid  :  But  it  is.  clear,  ^'^'" 
That  if  the   Intereft  only  be  hazarded  on  fuch  a  Contrad,  and   the  whole  2  Ro.  Re.  48. 
Principal  fecured,  the  Whole  is  ufurious;     Alfo  it  hath  been  refolved,  That^"^"-  J*-  S°^- 
an  Agreement  to  pay  more  than  the  lav/ful  Intereft  for  the  Loan  of  a  cer- 
tain Sum  at  fuch  a  Day,  \i  A.  B.  fliall  be  then  alive,  and  if  he  fliall  be  dead, ;  Co.  70. 
then  to  pay  fuch  a  Sum  which  is  lefs  than  the  Principal,  is  void  by  the  Sta-  ^°°'^^ }97- 
tute  ;  for  if  fuch  a  Contingency  v/ould  exempt  the  Cafe  out  of  the  Sti-(,T,,  yli.'^^' 
tute,  by  the  flime  Reafon  twenty  Lives  might  be  added,    and  the  Statute  Lucw.  468, 
wholly  evaded.  4^^'^^  ^^ 

SeB.  I  J.     VIII.  That  an  Afliirancc  made  in  Purfuance  of  a   fair  Agree- Cro.  ja  6-7 
nient  fjr  fuch  Intereft  as  is  allowed  by  the  Statute,  fhall  not  be  avoided  678. 
by  the  Fault  of  the  Scrivener,  who  draws  it  up  in  fuch  a  Manner  as  to  brincr^^°'-^^-4'4> 
it  within  the  exprefs   Letter  of  the  Statute:  As  where  the  Parties  agree,  Hedey  1 1 . 
That  5  /.  fhall  be  paid  for  the  Loan  of  100  /.  for  a  Year,'  and  the  Scrivener '  Jo"-  396- 
in  drawing  the  Bond  for  it,  doth,  without  the  Knowledge  of  the  Parties,  ^y^^^^^'  |°'' 
who  are  illiterate  Perfons,  make  the  5  /.  payable  at  the  End  of  half  a  Year  :  ^    ^    " 
Or  where  on  the  fair  Loan  of  100/.  agreed  to  be  paid  with  common  In- 
tereft, a  Mortgage  is  made  for  the  100/.   with  a  Provifo,  That  it  fliall  be 
void  on  Payment  of  105/.  at  the  End  of  one  Year,   without  any  Covenant 
for  the  Mortgagor  to  take  the  Profits  till  Default  be  made  of  Payment,  fo  2  Mod.  307. 
that  in  Stridtnefs  the  Mortgagee  is  intitled  both  to  the  Intereft  and  Profits.      ^  Rol.A.793, 

.     798,  s. 
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5  Co.  70.  b  s,eB.  18.  IX.  That  the  Loan  of  Money  for  lawful  Intereil  allowed  by 
the  Statute,  fliall  not  be  conftrued  to  be  within  the  Purview  of  it,  in  re- 
fpecfl  of  any  Expeftations  which  the  Lender  may  have  of  a  voluntary  Gra- 
tuity to  be  given  him  by  the  Borrower,  if  there  be  no  Kind  of  Agreement 
relating  to  it. 
<;  Co.  6g.  Se5l.  1 9.     X.  That  the  Refervation  of  a  greater  Sum  than  is  allowed  by 

Cro.ja.509.  j.|^g  Statute  for  Intereflr,   upon  the  Non-payment  of  the  Principal  at  the 
End  of  the  Year  is  not   ufurious  within  the  Statute,  becaufe   it   is  in  the 
Power  of  the  Borrower  to  avoid  the  Payment  of  the  Money  fo  referved, 
by  paying  the  Principal  at  the  Day  appointed  ;  yet  it  feemeth  clear.  That  if 
it  were  originally  agreed,  that  the  principal  Money  fliculd  not  be  paid  at 
the  Time  appointed,  and  tliat  fuch  Claufe  was  inferted  only  with  an  Intent 
5  Co.  69.  b.    to  evade  the  Statute,  the  whole  Contradl  is  void  j  for  the  Confirudtion  of 
See  Mo.  397.  Q^f^g  of  this  Nature  muft  be  governed  by  the  Circumftances  of  the  whole 
^    "  '  '  '      Matter,  from  which  the  Intention  of  the  Parties  will  appear  in  the  making  of 
the  Bargain,  which,  if  it  was  in  Truth  ufurious,  is  void,  however  it  may 
be  difguifed  by  a  fpecious  Aflurance. 
•  3  Co.  80.         Se5l.  20,     XI.  That  a  '  Fine  levied,  or  Judgment  fuffered,  in  Purfuance 
9  Co.  36.  b.    (3f  ^j^  ufurious  Contraft,  may  be  avoided  by  an  Averment  of  the  cor- 

1  g^"j^°'.,  rupt  Agreement,  as  well  as  any  common  Specialty,  or  parol  Contract. 
42.  And  in  an  Ajfiimpfit  ^  if  it  appear,  either  upon   the  Evidence,  or  from  the 

2  Ventr.  83,  plaintiff's  own  Exprefs  Shewing  in  his  Declaration,  that  the  Contrad:  was 
2  Leon.  t66.  ufurious,  hc  cannot  recover.  But  a  Specialty  cannot  be  avoided  by  Ufury 
Con.  Cro.  E!.  appearing  on  Evidence  or  on  the  Face  of  the  Condition,  but  it  muft  be 
^5-ffg^,  pleaded. 

b  Salk.  22.  SeSl.  2  ■ .  XII.  That  it  is  not  '  material  whether  the  Payment  both  of 
P'-.z-  the  Principal  and  alfo  of  the   ufurious  Intereft  he  fecured  by  the  fame  ^ 

'""*"'     or  by  different   Conveyances,  but   that   all  Writings    whatfoever   for    the 
«^Cro.ja:252,  ftrengthening  fuch  a  Contrail,  are  void. 
508.  ^e£i^  22.     XIII.  That  a  Contradl  referving  to  the  Lender  a  greater  Ad- 

2  Lev.  7!  8*.  vantage  than  is  allowed  by  the  Statute,  is  equally  within  the  Meaning  of  it, 
"Lutw.  273.  'whether  the  whole  be  referved  by  way  of  Intereff,  or  in  Part  only  under 
^o    I  that  Name,  and  in  Part  by  way  of  Rent  for  a  Houfe,  let  at  a  Rate  plainly 

fCroJa.  440.  1       I  ir   1 

exceeding  the  known  Value. 

Ee5l.  23.     XIV.  That  a  fecond  Bond   made  after   the  Forfeiture  of  a 

3  Keb.  142.  former,  and  conditioned  for  the  Receipt  of  Intereff  according  to  the 
Con.  Noy  2.   Penalty  of  the  forfeited  Bond,  is  as  much  within  the  Statute  as  if  it  had 

been  made  before  the  Forfeiture  ;  for  if  fuch  a  Pradlice  fhould  be  allowed, 

nothing   could  be  more  eafy  than    to  elude  the  Statute ;  and    though  the 

whole  Penalty  be  due    in  ffriftnefs  to  the   Obligee,  yet  the  true  principal 

Debt  is  in  Confcience  no  greater  after  the  Forfeiture  of  the  Bond  than  it  was 

before. 

I  And.  49.         ScSl.  24.     XV.  That  in  pleading  an  ufurious  Contra6t  by  way  of  Bar 

I  Sid.  285.     to  an  Adtion,  you  muff  fet  forth  the  whole  Matter  fpecially,  becaufe  it 

I  Ketf  620'    ^'^y  within  your  own  Privity  j  but  that  in  an  Information  on  the  Statute  for 

Noy  143.       making  fuch  a  Contradl,  it  is   fufficient  to  fet  forth  the  corrupt  Bargain  ge- 

Cro.  ja.  440- nerally,  becaufe  Matters  of  this  Kind  are  fuppofed  to  be  privily  tranfaded, 

501!    '°    ^  ^^'^  fi-'ch  Information  may  be  brought  by  a  Stranger. 

Precedents.  Se6l .  2  -".     XVI.  ''  That  in  every  fuch  Information  it  is  neceffary  exprefly 

L  ^^"'"6^3' '    *°  ^^^  forth  the  Place  where  the  corrupt  Bargain  was  made, 
f "  Leon.  96,      ^^^-  26-     XVII.  That  if  an  ufurious  Contrad  in  the  County  of  JD.  be 
97.  pleaded   in  Bar  to  an  Aftion  on  a  Bond  faid  to  be  made  in  the  County  of 

I  Leon.  148,  ^-  ^^  ^^"^^  ^^^^^  ^^  '"  ^"^^  County  of  D.  becaufe  the  Ground  of  the 
149.   '    ■  '  Matter  is  the  ufurious  Contrail,  and  the  Bond  is  confeffcd  by  the  Plea. 
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Se^.  27.     XVIII.  That  he  who  hath  agreed  to  pay  Money  upon  an  ufa-  *^°-  ^-''-  6-  "b, 
rious  Contradl,  Hiall   not  be  admitted  to  give  Evidence  upon  an  Informa- ^^''aj.^^nj^" 
tion  againft  the  Ufurer,   unlefs  he  have  paid  off  the  whole  Debt;  furbygi 
fuch  Means  a  Man  might  avoid  his  own  Acfl  and  Deed.  '  |^-  ^'>-  46. 

HcSi.  28.     XIX.  That  an  Information  for  an  ufurious  Contradl  on  a  Loan   *     ^'^' 
of  Money,  cannot  be  fupported  by  Evidence  of  fuch  a  Contracfl  on  a  Bar-  iLeon.gj.go, 
gain  concerning  Wares  fold. 


CHAP.     LXXXIII. 

Of  Ma'mte}ia7ice. 

Scc7.  i.\  ylAintenance  Is  commonly  taken  in  an  ill  Senfe,  and  in  general Co.Lit  368. b' 

LVl    feemeth  to  fignify  an  unlawful  taking  in  Hand,  or  Uphold- ^j^"  '  ^°^' 
ing  of  Quarrels   or  Sides,   to   the  Difturbance  or  Hinderance  of  comrnon 
Right,  and  is  faid  to  be  twofold: 

Se^,  2.     I.  Ruralis,  or  in  the  Country;  as  where  one  afllfts  another  in  Co.Lit.368.b. 
his  Pretenfions  to  certain  Lands,  by  taking  or  holding  the  PofTeffion  of  them  fR"c.,.\'h  "., 
for  him  by  Force  or  Sabtilty,  or  where  one  flirs  up  Quarrels,  and  Suits  in  2  Roi.  Abr.  * 
the  Country,  in  relation  to  Matters  wherein  he  is  no  way  concerned:  And"S-f- 
this  Kind  of  Maintenance  is  punlfliable  at  the  King's  Suit  by  Fine  and  Im- 
prifonment,  whether  the  Matter  in  Difpute  any  way  depended  in  Plea  or 
not,  but  is  faid  not  to  be  adtionable. 

SeJf.  3.     II.  Curialis,  or  in  a  Court  of  Juftice,  where  one  officioufly  in-P"''-  ^S- 
termeddles  in  a  Suit  depending  in  any  fuch  Court  which  no  way  belongs  to  2R0I.  A.'uc. 
him,  by  affifting  either  Party  with  Money  or  otherwife,  in  the  Profecutiou  F. 
or  Defence  of  any  fuch  Suit. 

Of  this  fecond  Kind  of  Maintenance  there  feem  to  be  three  Species : 

1.  Where  one  maintains  another  without  any  Contract  to  have  Part  of 
the  Thing  in  Suit,  which  generally  goes  under  the  common  Name 
of  Maintenance. 

2.  Where  one  maintains  one  Side,  to  have  Part  of  the  Thing  in  Suit, 
which  is  called  Champerty. 

3.  Where  one  laboureth  a  Jury,  which  is  called  Embracery. 

For  the  better  Underftanding  of  the  firft  of  the  above  mentioned  Species, 
I  fhall  examine  : 

f.  Whatfliall  be  faid  to  amount  to  an  A6t  of  Maintenance. 

2.  In  what  Refpeils  fome  fuch  Ads   may  be  juftified. 

3.  How  for  Offences  of  this  Kind  are  retrained  by  the  Common  Law. 

4.  How  far  by  Statute.  if  a"'^'''"''' 

34  H.  6.  25, 

SeS.  4.     As  to  the  firfl  Point,  it  feemeth  clear,  That  whoever  affifts  an-  26.  a.  b. 
other  v/ith  Money  to  carry  on  his  Caufe,  as  by  retaining  one  to  be  of  Coun-^,jj^_^f^  ^l^ 
fel  for  him,  or   otherwife  bearing  him   out   in  the   whole  or  part  of  the  6  E,  4.  5.  b, 
E.v'pence  of   the   Suit,  may  properly  be  laid  to  be  guilty    of  an  Adl  of'9M^3-b. 
Maintenance,  as  it  feems  to  be  taken  for  granted  in  the  '  Books  cited  in  the  Bro.  Maime- 

Margin,  nance,;.  14. 

&ea.  5.     Alfo  it   is  faid.  That  not  only  he  who  lays  out  his  Money  to  ^7.  2^.  24. 
aflifl  another  in  his  Caufe,  but  alfo  that  he  who  by  his  Frienilhip  or  In-zRoi.A.'uS. 

S  f  f  '  terefl:  l"!-  S-  6. 
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•  z8H.6.7.b.tei.ef^  f^ves  him  thatE.xpence  which  he  might  otherwile  be  put  to,  or  but 
'^'jj^g  ^  L  endeavours  fo  to  do,  is  alfo  guilty  of  Maintenance  ;  as  where  '  one  per- 
9 £.3.32.3.  fwades,  or  but  endeavours  to  periwadc  a  Man  to  be  of  Counfel  for  another 

Bro.  Mainie-  g^^jfl^^ 

TTztlllX.  SeSl.  6.  Ah'o  it  is  faid,  That  all  fuch  Pcrfons  may  properly  be  called 
Bro  Mainte-  Maintainers,  who  give  or  but  endeavour  to  give  any  other  Kind  of  AfTiftance 
nance,  14.  j.^  either  of  the  Parties,  in  the  Management  of  the  Suit  depending  between 
«28  H.6.6.a.them  ;  as  by  ''  opening  the  Evidence  to  the  Jury  ;  or  by  '  giving  Evidence 
11H.6. 4i.b.  Q^(;jQyfly  vvithout  being  called  upon  to  do  it;  or  by  fpeaking  in  the  Caufe 
rance^^?'"r>-  ^^  ''  °"^  °^  Counfel  with  the  Party  ;  or  by  '  retaining  an  Attorney  for  him ; 
Fitz.  Ma'inie-  or  ^  perhaps  for  barely  going  along  with  him  to  enquire  for  a  Perfon  learned 

""Roi'AbrPl  "^  the  Law. 

ii8°Pl.  7,  8.  'S'''^.  7-  Alfo  it  hath  been  faid,  That  thofe  fliall  come  under  the  like 
'»Hctley78,  Notion,  who  give  any  publick  Countenance  to  another  in  Relation  to 
79-  j^^j  ^^  any  fuch  Suit ;  as  where  one  of  great  Power  and  Interefl  fays  ^  publickly, 
593,  PI.  II.  That  he  will  fpend  twenty  Pounds  on  one  Side,  or  that  he  will  give 
1 19  E.4.3.b.  twenty  Pounds  to  labour  the  Jury,  whether  in  Truth  he  fpend  one  Penny 
Heti  Vq''^  or  not;  or  where  fuch  a  Perfon  ^  comes  to  the  Bar  with  one  of  the 
t22H.6  5.b.  Parties,  and  ftands  by  him  while  his  Caufe  is  tried,  whether  he  fay  any 
Bro.  Mainte-  fhing  or  not ;  for  fuch  Kinds  of  Pradlices  do  not  only  tend  to  difcourage 
pliz-^Mamte-  the  Other  Party  from  going  on  in  his  Caufe,  but  alfo  to  intimidate  Juries 
nance,  8.  from  doing  their  Duty.  But  it  feems,  That  a  bare  '  Promife  to  main- 
^H^6  ^Q  b  t^iii  another,  is  not  in  itfelf  Maintenance,  unlefs  it  be  either  in  refpedt  of 
ig  E.4. 3  b.  the  publick  Manner  in  which,  or  the  Power  of  the  Perfon  by  whom,  it 

Bro.  Mainte     Jg    made. 

r^H.VS's.b.  Se^.S.  Alfo  it  is  faid  to  be  as  much  Maintenance  for  a  "^  Juror,  as  for 
Bro.  Cham-  any  Other  Perfon,  to  follicit  a  Judge  to  give  Judgment  according  to  the  Ver- 
?*n  ^'  ?V  •     did:,  becaufe  after  a  Juror  has  given  his  Verditfl,  he  has  nothine  more  to 

•t  Bio.  Main-     ,      '  „        .      .    ^  •  1  1  1    i.^   •  r  -.  1        °.  .     ^ 

tenance  40.  do  :  But  It  IS  laid  to  be  no  "^  Maintenance  for  a  Juror  to  exhort  his  Com- 
18  E.  4  I.    panions  to  join  with  him  in  giving  fuch  a  Vcrdift  as  feems  to  him  to  be 

PI.6  2.P1.8.^    ,  •*  ^        ^ 

17E.  4.  s.b.  rignt. 

Bro.  Mainte-       SeSf.  9.     However  it  feems  clear,  '  That  a  Man  is  in  no  Danger  of  be- 
rance,  59.      j^g  judged   guilty  of  an  Adt  of  Maintenance,  for  giving  another  friendly 
ig*E.4. '3^  b.  Advice,  what  Adion  is  proper  for  him  to  bring  for  the  Recovery  of  a  cer- 
22H.  6.35.3.  tain  Debt,  or  what  Method  is  fafeft  to  take  to  free  him  from  fuch  an  Ar- 
^a'^nw 'r'"^    reft,  or  what  Counfellor  or  Attorney  is  likely  to  do  his  Bufinefs  moft  efFec- 
3  Rol'.  Ab.     tiVally ;  for  it  would  be  extremely  hard  to  make  fuch  neighbourly  Adls  of 
118.  PI.  2.     Kindnefs,  which  feem  rather  commendable  than  blame-wortliy,  to  com*; 
under  the  Notion  of  Maintenance,  which  always  feems  to  imply  a  conten- 
tious and  over-bufy  intermeddling  in  other  Mens  Matters,  in  which  refpcdt 
Fitz  Mainte-  it  is   fo  highly  Criminal.     Yet  it  is  faid,  that  a  Man  of  great  Power  not 
nance,  21.      learned  in  the  Law,  may  be  guilty  of  Maintenance,  by  telling  another  who 
afks  his  Advice,  that  he  has  a  good  Title. 

Seu7.  10.     Alfo  it  hath  been  faid,  that  no  one  can  be  guilty  of  Main- 
tenance, in  refped:  of  any  Money  given  by  him  to  another  before  any  Suit 
3  H.  6.  ^4.3.  is  f,  dually  commenced;  yet  if  it  plainly  appear,  that  it  was  given  merely 
na'lce.'^^is?"   '^'^th  a  Defign  to  aftift  him  in   the  Profecution  or  Defence  of  an  intended 
Bro  Mainte-  Suit,  which  afterwards  is  adually  brought ;  furely  it  cannot  but  be  as^^eat 
nance,  1.       ^  Mifdemeanor  in  the  Nature  of  the  Thing,  and  equally  criminal  at  Com- 
mon Law,  as  if  the  Money  were  given  after  the  Commencement  of  the 
Suit,  though  perhaps  it  may  not  in  Stridnefs  come  under  the  Notion  of 
Maintenance. 
47F,d.^  lo.a.      Se^,  I  J.     However  it  is  certain.  That  one  may  as  properly  be  faid  to 
li...  Cham-    jjg  guilty  of  Maintenance,  within  the  .Meaning  of  the  Words  aSuc  ma- 

jiutenef. 
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nutcnet,  in  an  A(flIon  of  Maintenance,  for  fupporting  another  afcer  Judg- 
ment, as  for  doing  it  hanging  the  Plea  ;  becaufe  the  Party  grieved  may  be 
difcouraged  thereby  from  bringing  a  Writ  of  Error  or  Attaint, 

As  to  the  fccond  Point,  viz.  In  what  Refpeds  fome  A(5ls  of  this  kind  may 
be  juftified,  I  fliall  confider  the  following  Particulars: 

1.  How  fiir  they  are  juftifiable  in  Refpedl  of  an  Intereft  in  the  Thing 
in  Variance. 

2.  Ho\-/  far  in  Refpecfl  of  Kindred  or  Affinity, 

3.  Plow  far  in  Refped:  of  other  Relations. 

4.  How  fir  in  Refpeft  of  Charity. 

5.  How  far  in  Refped:  of  the  Profef?ion  of  the  Lav,-. 

BedL  12.     As  to  the  firfl  of  thefe  Particulars,  viz.  How  fir  fome  Ads 
of  this  kind  are  juflifiable  in  Refped  of  an  Intereft  in  the  Thing  in  Va- 
riance, It  feemeth  to  be  clearly  agreed,  That  if  a  =  Tenant  in  Tail,  or  for*  19E.4. 3.b. 
Life,  be  impleaded,  he  in  Remainder  or  Reveriion  may  lawfully  maintain  9  H.  6.  64. 
the  Defence  of  the  Suit  with  his  own  Money  :  And  upon  the  like  Ground  na°,e^^j^^'"j^; 
it  feems  to  be  clear,  That  if  in  an  Adion  of  Trefpafs,  ^c.  brought  by  or  2  Rol  a.'ii7. 
againft  a  ^  Leffee  for  Years,  the  Inheritance  come  into  Queftion,  the  LefTor  P,  ?, 
may  lawfully  maintain  his  Leffee,  and  give  '  Evidence  to   prove  the  Inhc-  2  roi.  Ab. 
ritance  in  himfelf ;  for  though  the  Judgment  which  may  be  given  againft  the  n?-  O-  }■ 
Leftee  cannot  diredly  bind  his  Inheritance,  yet  the  Verdid  may  be  a  Preju-  ^ance"^^^'"^^* 
dice  to  his  Title,  being  given  on  a  Suppofal  of  his  not  having  a  good  one  :  'jgH.e.zo.a. 
Alfo  it  hath  been  ^  admitted  as  clear  Law,  That  if  one  feifed  in  Fee  of  cer-  ^f°-  JWaime- 
tain  Land,  bring  an  Adion   of   Trefpafs  quare  Claufwn  Jregit,  and  then  "  ,^'^H  5 '  j,^ 
alien  the  Lar.d,  and  afterwards  in  the  Trial  of  the  Caufc  it  be  queftioned  Bro.  Maime- 
whether  the  Inheritance  at  the  Time  of  the  fuppofed  Trefpafs  belonged  to  "^"'^*'  *'• 
the  Plaintiff  or  Defendant,  the  Alienee  may  lawfully  produce  Evidence  to  117.0.4.' 
prove  that  the  Inheritance  was  in  the  Plaintiff,  becaufe  the  Plaintiff's  Title 
is  now  become  his  own. 

/5V'J7.  13.     Alfo  it  hath  been  ftiid,  that  not  only  thofe  who  have  a  certain  9  h.6  64.  A. 
Intereft,  but  alfo  that  thofe  who  have  a  bare  Contingency  of  fuch  an  Inte-  ^ 
reft,  in  the  Lands  in  Queftion,  which  pofTibly  may  never  come  in  eJJ'e,  may  ,,7°o. «." 
in   like  Manner  lawfully  maintain  another  in  an  Adion  concerning  fuch 
Lands ;  from  whence  it  follows,  That  if  I  grant  to  B.  that  if  my  Leffee 
for  Life  fliall  die  during  my  Life,  that  then  he  fliall  have  the  Land  for  ten 
Years,  and  after  my  Leflee  be  impleaded,  B.  may  maintain  him. 

SeSi.  14.     And  it  hath  been  faid.  That  not  only  thofe  who  have  a  Con- 
tingency of  fuch  an  Intereft,  which  it  is  in  no  Man's  Power  to  bar  theni  of, 
if  the  Contingency  happen,  may  juftify  fuch  Maintenance,  but  that  thofe  alfo 
fhall  have  the  fame  Privilege,  who  by  the  Ad  of  God  have  the  immediate  14  H.  7.  2.  a. 
PcfTibility  of  fuch  an  Interefl,  though  it  be  in  the  Power  of  another  to  de-  ^^  h  6   6  b* 
prive  thtm  of  it;  and  therefore  that  an  Heir  Apparent,  or  the  Hufband  ofzlnil.  564. 
fuch  an  Heir,  may  lawflilly  maintain  the  Anceftor  in  an  Adion  concern- ^  Ro'- Ai  is- 
ing  the  Inheritance  of  the  Land  whereof  he  is  feifed  in  Fee.  '    ' 

SeB.  15.     But  it  is  faid.  That  the  Grantee  of  a  Reverflon,  before  the 
late  Statute  for  Amendment  of  the  Law  which  made  all  Attornment  need- 
lefs,  could  not  maintain   the  Tenant  of  the   Land    without  Attornment^  9  H  6.64  a. 
becaufe  his  Poffibility  was  wholly  created  by  the  Ad  of  the  Party,  and  = 
could  not  be  executed  but    by  the  voluntary  Attornment  of  the  Tenant, ' 
which  there  was  no  Remedy  to  compel   him  to   make  by  the  Common 
Law ;  but  perhaps  the  Authority  of  this  Opinion   may  be  queftionable, 
efpecially  if  fuch  Grant   were  made  for    good   Confideration  :  For   fince 
thofe  who  have  only  an  equitable  Intereft   in  Lands,  may  lawfally  main- 
tain 
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tain  others  in  Adions  relating  to  thofe  Lands,  as  (hall  more  fully  be  fhewn 

in  the  feventcenth  Stcftion  ;    and   fiiice  the  Grantor  in  Equity  (hall  ftand  in- 

S4H.6.3o.b.  truftcd  for  the  Grantee  after  the  Grant,  and  the  Tenant  may  be  enforced 

by  a  Court  of  Equity  to  attorn  to  him,  I  do  not  fee  any  good  Reafon  why 

fuch  Grantee  fliould  be  efteemed  fuch  a  Stranger  to  the  Land,  that  he  may 

not  lawfully  defend  an  A(5lion  concerning  it,  in  the  Event  whereof  he  is  fo 

nearly  concerned. 

II  H.  6.  41.       iS't'5'.  16.     But  it  feems  clear,  That  he  who  is  bound  to  warrant  Lands, 

Bro.  Mainte-   may  lawfully  maintain  the  Tenant  in  the  Defence  of  his  Title,  becaufe  he 

Tr"'  Ab      ^^  bound  _  by  the  Warranty  to  render  other  Lands  to  the  Value  of  thofe 

118.  PI.  8.     which  fliall  be  evidled. 

SeB.  17.  Alfo  it  feems  to  be  agreed,  That  he  who  hath  an  equitable 
Litereft  in  Lands  or  Goods,  or  even  in  a  Chofe  in  Aftion,  may  lawfully 
maintain  another  in  an  Adion  relating  thereto ;  and  therefore  it  feemeth  to 
» 34H,6.3o.b.  be  clear.  That  a  Man  may  lawfully  ^  maintain  thofe  who  are  infeoffed  of 
15  H.  7.  2.  a.  Lands  in  Truft  for  him,  in  an  Aftion  concerning  thofe  Lands,  and  that  if 
2  E.  4.  2  a.  j^g  ^g]|  ^^Ys\  to  another  the  Vendee  fhall  have  the  fame  Privilege  j  alfo  it 
nance,  19, 30.  hath  been  *"  refolved,  That  where  A.  was  bound  as  a  Surety  for  B.  and  B. 
'  Noy  100.  thereupon  made  a  Deed  of  Gift  of  cerfciin  Sheep  to  A.  in  order  to  fave  him 
Pl°847  ^°  harmlefs  from  the  laid  Bond,  with  an  implied  Truft  that  the  Sheep  fhould 
See  39  H.  6.  be  returned  to  B.  if  A.  fhould  not  be  damnified,  and  afterwards  an  A<flion 
'9b_2o.a.  ^^^  brought  againfl  A.  for  the  taking  of  the  Sheep,  B.  might  juflify  the 
nance,  14.  Maintaining  of  him  in  refpecfb  of  the  fiid  Truft :  Alfo  it  feemeth  to  be '  cer- 
*  34H.6.3o.b.  tain,  That  the  Affignee  of  a  Bond,  or  other  Chofe  in  Adlion,  being  made  over ' 
No  z  ^  ^  *-°  ^'"^^  ^°^  good  Confideration,  in  Satisfadion  of  a  precedent  Debt,  due  ^om 
Cro.  EI.  ;52.7?^t'  to  him,  and  not  merely  in  Confideration  of  the  intended  Maintenance, 

1  Sid.  2 17.  n;,ay  either  maintain  the  Obligee  in  an  Adlion  brought  by  him  for  the  Debt, 
nance,  1^9"^  ^^  commcnce  an  original  Action  in  his  Name,  for  he  hath  an  equitable  In- 
"  i8Ed.4.2.b  tereft  in  the  Debt. 

Bro  Mainte-  ^^,^_  jg_  ^j^^  jj  feemeth  to  be  ''  agreed,  That  where-ever  any  Perfons 
Hob.'gt!  claim  a  common  Intereft  in  the  fame  Thing,  as  in  a  Way,  Church-yard, 
z  Roi.  Ab.  or  Common,  &c.  by  the  fame  Title,  they  may  maintain  one  another  in  a 
Noy  99.^'     ^"'^  relating  to  the_  fame. 

Moore  562,  Se^.  19.  It  is  laid,  That  he  who  is  '  Bail  for  another,  may  take  Care 
PI.  764.    --       -         -  •_        .        .      . 

PI.  10S8.  r       1 

tRoI.  Re.  ,-7.I'^'■f"e'■• 
'^34H.6  26.3.      Se^^.  20.      As  to  the  fecond  of  the  fiid  Particulars,  viz.   How  far  fome 
I,  H  6.  6.  b  ^^c^g  of  this  Kind  are  iuftifiable  in  refped:  of  Kindred  or  Affinity,  it  feems 

lSEd.4l2.b.  ,  ,         ,  ,     •'  .,  ^    rir-  A  n-     •  -1  r     1 

f  20H.  6. 1,  to  be  agreed,  that  whoever  is  anyway  of  Kin  or  Affinity  to  either  of  the 
6  Ed.  4. 5.  b.  Parties,  fo  long  r-s  the  fime  ''  continues,  or  but  related  to  him  by  being  his 
l\^^^'^'^^^^  ^  Godfather,  may  lawfully  ''  ftand  by  him  at  the  Bar,  and  counfel  and  afTift 
Fitz.  Mainte-  him,  and  alfo  pray  another  to  be  of  Counfel  to  him,  but  that  he  cannot 
T^'u'l^'  h  i"ft'fy^'^^  laying  out  of  any  of  his  own  '  Money  in  the  Caufe,  unlefs  he  be 
nH.6.4iVb.  either  ^  Father,  or  Son,  or  Heir  Apparent  to  the  Party,  or  the  Hufband  of 

42-  a.  fuch  an  Heirels. 

12H.  6.  2.  • 

PI,  7. 

igEd.  4.  ;.b.  As  to  the  third  of  the  faid  Particulars,  viz.  How  fir  fome  Ads  of  Main- 

9H.6.  64.  a.      tenance  are  iuftifiable  in  refped  of  other  Relations,  I  fliall  confider, 

gEd.  4.  32.3.  ■'  '■ 

'  19  Ed. 4,  5  a. 

2  inft.  564.  .  I,  How  far  a  Lord  may  maintain  his  Tenant, 
k  ^H^'^fii  ^-  ^o'^  f''''  ^  Tenant  may  maintain  his  Lord. 
2Vnft.V64.  3-  How  far  a  Maft-r  may  maintain  his  Servant, 
vide  fupra  4.  How  far  a  Servant  may  maintain  his  Mafter. 
^^^^'  '^'  5.   How  far  one  Neighbour  may  maintain  another. 

Sea.  21. 
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Sri:/.   21.      As  to   the  lufl;  Point  it   kcr.l--;   c-jrcun,   'I'hA   i\-ji  <.a',\\-    i!;-: 
Lord,    but  alfo   tlie   (r///a   qiw  Vfe  of  a  Seigniory,   may  come  with   tlu' '''^' ■'•^y'*- 
Tenant  to  u  Trial   in  an  AlTize  agaiiill  him,  and   iland  by  him  and  uliiil  !']<o!   .\i,. 
him,  and  alio  prav  the  Sheriff  to  return  an  indirFerent  Jury  :  Alio  it  Tefem-  1 1-  N. 
eth,  That  the  ■  Lord  of  a  Town  in  an  Action  brougiit  againft  the  I"hii' ^Ince'^-t''''' 
bitants,  wherein  a  Right  to  a  connnon  Burying-place,  claimed   by  them,  ""  gEd'^.z  b. 
is   brought  into   C;^eltion,   may    maintain   them    in   the  Defence  of  tlieir '^'■°- '^'•"""^• 
Right,  by  fliewing  authentick  Evidence  thereof  to  the  Jury  :  And  in  fome  "'["yl  '''^'j^ 
'Books  it  is  faid  generally.  That   the   Lord   mav   maintain    his  Tenant,  116.  G. 
without  faying,  how  far  lie  may  do  it ;  and  I  do  Jiot  liiid  it  anv  where '9  ^^.  C;Cj  =1^ 
cxpreily  holden,  That  the  Lord  may  iutlify  laying  out   his   own  IVIoney  nance  3.    ' 
in  Defence  of  his  Tenant's  Title;  but  it  feemeth  the  better  Opinion,  That ''«-:''' Lh  6;  n. 
he  may  as  well  juitify  it  as  any  other  of  the  above  mentioned  Acts  of°^°^"'  '^'' 
Maintenance;  for  the  Lord,  by  accepting  a  Man  for  his  Tenant,  feemeth  n  h.  6.42  a', 
to  take  him  under  his  immediate '' Protedicjn  ;  and  inafnuich  as  the  Lajids  ^  ^"'- '^•"^ 
v/ere  originally  derived  from  the  Lord,  and  he  hath   the  continual  Benefit  nan|.ej/'""^'' 
of  the  Services   due   from  them,  the  Law   in  many  Cafes  of    Coniiliqn  ^t  iH  6.J2  a. 
Right,  obliges  him -to  warrant  them  unto  his  Tenantj  and  .wjiere  it  doth '^°'jj^^' 
not  oblige  him,  furely  it  will  at  leaft' permit  him  Cq  do  it:  BiiE  it  '  feerns  » Hetley  -'9.' 
clear.  That  he  cannot  maintain  him  in  refped:  of  any  Lands  not  holden ' '0^-6. 30. h. 
^'fhim.  _  .  _     Ifb^t'b'- 

SeB.  22.     As  to  the  fecond  Point,  luz.  How  far  a  Tenant  may  main- 34H.  6.25. b. 
tain  his  Lord,   it  is  faid.  That   he   may  juftify  ^  Coming  with  his  Lord,  ^-  ^■^■. 
and  Standing  with  him  at  a  Trial;  but  I  cannot  find  any 'Thing  more  re- pance  6,  14! 
lating  to  this  Matter  in  any  of  the  Books.  Fitz.  Maime- 

■SccL  23.     As  to  the  third  Point,  viz.  How  flir  a  Maflcr  may  "^^^in- [*^')^"p^.^^ 
tain  his  Servant,  it  is  faid,  That  the  Mafler  may  go  along  with  his  ''  Ser- Maintenance 
vant,  or  with  his  '  Chaplain,  being  retained  to  liye  in  his  Houfe  with  him^  '3- 
in  order  to  *"  retain  Counfel,  and  that  he  may  pray  one  to  be  of  Counfel  ^^^:^  ^  ^'^\, 
for  him,  and  alfo  that  he  may  go  with  him  to  the  '  Trial  and  ftand  with  2  Rol.  Ah. 
him  and  aid  him  while  the  Caufe  is  tried,  but  ought  not  to  fpeak   in  the  ' '*;  ')■•_ 
Court  in  favour  of  his  Caufe.     Alfo  it  is  faid,  That  if  my.  Servant  be  ar- mjiH.y.Toli- 
refted  in  an  Adiion  of "  Debt,  1  may  affift  him  with  Money  in  order  to  Moor  Su. 
keep   him    out  of  Prifon,    that   I  may  have  the  Beiiefit  of  his  Service :  fa°^g^!,^'""^ 
But  it  is  faid.  That  the  Mafter,  in   real  Anions,  cannot  jullify  Laying  out  31  h.  6.9  b, 
Money  for  his  Servant,  unlefs  he  hath  fome  of  his  Wages  in  his  Hand;  >9Ed.4  3  -•• 
which,  if  the  Servant  be  willing,  the  Mafter  may  fafely  lay  out  on   his  ^,5°^^    " 

Behalf  Hetley  j-9: 

Sccl.  24.  As  to  the  fourth  Point,  viz.  How  f^r  a  Servant  may  main-  '^''°-  ''^'="'"-- 
tain  his  Malter,  it  feemeth  clear,  That  a  Perfon  generally  retained  by  ano-  ■.  3^,  \.\  'o.fi- 
ther  as  his  Servant  to  do  all  Manner  of  Services,  and  not  for  a  "  particular  ^-  ^-  ,  , 
Occafion  onlv,  may  juftify  "  Riding  about  to  fpeed  his  Bufniefs,  and  Going  ^""- '^^''  ^ 
to  •  Counfel  in  his  Behalf,  and  Shewing  his  Evidences  to  the  Counfel  or  to  -  19E.  4.  ;  h 
the  Jury,  and  '!  Standing  by  him  at  a  Trial  between  him  and  another ;  but  '■19H  ^  3:  .. 
it  is  certain,  that  he  cannot  lawfully  lay  out  any  of  his  own  '  Money  ^o  r^\-i^'^^  {. 
afilft  the  Mafter  in  his  Suit.  54.  a'    '' 

Seel.  25.  As  to  the  fifth  Point,  -^v^.  How  far  one  Neighbour  may  afiift  "''  ''■  '  ■' 
another,  it  feems  clear.  That  a  Man  may  lawfully  go  with  his  "■  Neighbour  >  ,9  K.4  3  b. 
to  inquire  for  a  Perfon  learned  in  Law,  but  that  he  '  ought  not  to  give  him  iiiid«;i^  . 
any  Money  towards  carrying  on  his  Suit.  I'ko'i.-i'  / 

aScY?.  26.     As  to  the  fourth  Inftance  wherein   fome  A6ts  of  this  Kind 
are  juftifiable,  viz.  That  relating  to  Charity,  it  feems  to  be  "  agreed,  That  "^'H.r^.;'  ' 
any  one  may  lawfully  give  Money  to  a  poor  Man  to  enable  him  to  carry  ^  ^nV- 
on  his  Suit.     Alfo  it  hath  been  adjudged.  That  any  one  may  lafely  go  Bro.  rvi. -.V 
T  1 1"  *  With""""  '■!■ 
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•19E.  4.3.b^^,^(|-j  ^  a  PQreJgner  who  cannot  fpeak  £«y-//,/?',  to  a  Counfellor,  and  inform 
rsH.'la'.himofhisCafe. 

Bro  Mainte- 
nance 7.  ^g  jg  jj^g  fiffjj  Inftance  wherein  fome  Ails  of  this  Kind  may  be  juftifiedj 
ijiz.  that  relating  to  the  Profeffion  of  the  Law,  I  fl:i:ill  confider, 

1 .  How  far  they  are  juftifiable  in  a  Counfellor. 

2.  How  far  in  an  Attorney. 

••iiH.e.io.b.  Be6l.  27.  As  to  the  firfl  Point,  there  is  no  Doubt  but  that  a '' Coun- 
II. a.  fcllor,  having  received  his  Fee,  may  lawfully  fet  forth  his  Client's  Caufe  to 

\^^y^'  the  beft  Advantage;  but  it  is  certain,  That  he  can  no  more  juftify  "  giving 
2  inft.  564.    him  Money  to  maintain  his  Suit,  or  threatening  a  Juror,  than  any  other 

lz^^b.(>.  Se5t.  28.  As  to  the  fecond  Point,  there  is  no  Doubt  but  that  an  Attor- 
<i3H.4.i6.b.  ney  may  "^  lawfully  prcfecute  or  defend  an  Aclion  in  the  Court  where- 
Keiiway  50.  -^^  j^^  j^  ^^  allowed  Attorney,  in  the  Behalf  of  any  one  by  whom  he  fhali 
Hob.  117.  be  fpecially  retained,  and  that  he  may  aflift  his  Client,  by  laying  out 
2  Inft.  564.  IjJs  Q^n  Money  for  him  to  be  repaid  again,  and  alfo  may  maintain  an  Ac- 
ii^°'m.'"^"  tion  againft  him  for  the  fame  by  Virtue  of  fuch  a  Retainer,  without 
Fjtz.  Mainte-  any  fpecial  Promife ;  and  it  is  faid  alfo,  That  Attornies  may  juftify  fuch 
•*"M^d  8  Maintenance  in  other  Courts,  wherein  they  are  not "  allowed  Attornies, 
vide  2  Danv.  but  that  they  cannot  have  an  Aftion  for  the  Money  fo  laid  out  without 
487.  >2.  «3.  a  fpecial  Promife,  and  that  they  are  more  juftified  by  a  general  *  Re- 
winch  C2      tainer  to  prcfecute  for  another  all  his  Caufes,  than  if  they  were  ilot  re- 

1  Jon.  208.  tained  at  all ;  and  it  is  certain  that  they  ought  not  to  carry  on  a  Caufe  for 
Cro.  Ca.  159.  another  at  their  own  Expcnce,  with  a  Promife  never  to  expedl  a  Repay- 
Conicro.  El.  ment.  And  it  feems  juftly  queftionable,  whether  Solicitors  who  are  no 
42s.  4S9.     Attornies,  can  in  any  Cafe  juftify  the  Laying  out  their  Money  in  another's 

PI.  500.  '         SeSi.  29.     However  it  is  certain,  That  no  Counfellor  or  Attorney  can 

2  Roi.  Ab.     juftify  the  Uftng  any  deceitful  Practice,  in  Maintenace  of  a  Client's  Caufe, 
M4J»i.4.ii5.  ^^^  that  they  are  liable  to  be  feverely  punifhed  for  all  Mifdemeanors  of 
»2Rol.Ab.    this  Kind,  not  only,  by  the  ^  Common  Law,  but  alfo  by  Statute  j  for  it 
"4- P'- S'     is  enafted  by  Weflminjler  i.  28.  T^hat  if  any  Serjeant ^  Pleader^  or  other, 
ii5°Pi.6l     do  any  manner  of  Difceit  or  Collufion  in  the  Ki?ig' s  Court,  or  confent  unto  it. 
Winch  53.     in  Difceit  of  the  Court,  or  to  beguile  the  Court  or  the  Party,  ajid  thereof 
1 2  Inft.  214.  he  attainted,  he  Jhall  be  imprifoned  for  a  Tear  and  a  Day,  and  from  thence- 
forth jhall  not  be  heard  to  plead  in  that  Court  for  any  Man,     And  if  he  he 
no  Pleader,  he  Jloall  be  imprifoned  in  like  manner  by  the  Space  of  a  Year  and 
a  Day  at  the  leaf.     And  if  the  Trefpafs  require  greater  Punijhment,  it  Jhall 
he  at  the  King's  Pleafure. 

In  the  Conftrudion   of   this  Statute  the  following  Points  have  been 
holder), 

SeSl.  30.     L  That  Counfellors,  &c.  who  are  not  fworn,  are  as  much 
Bro.btfceit,  '  within  the  Meaning  of  it  as  Serjeants,  &c.  who  are  fworn. 
28.  SeB.  31.     n.  That  all  Fraud  and  Falfhood,  tending  to  impofe  upon  or 

2^uift,  215.  ^i^yfg  f}^g  Juftice  of  the  King's  Courts,  are  within  the  Purview  of  it,  as  in 
Dyer  249.      the  following  Inftances  : 

Pi- 84.  ^^.^_  ^2.     Firft,   Where   an  Attorney  fues  out  zx\  Habere  facias  fcif- 

F^N^B^g^s.  "^^'h  fi^l^y  reciting  a  Recovery  in  a  real  A«a:ion,  where  in  Truth  there 

9.  Wa» 


/ 


\v;is  no  llecovcrv  at  all,  and  by  Colour  thereof  puts  the  fiippolcj  Tc:!ur,t 
in  the  Aftion  out  of  his  FreehuM. 

Se^.  33.     Secondly   wliere  oj^x  brings  a  Pnrcipe  againfl  a  poor  Man, 
knowing  that  he  had  nothing  in  the  Land,  on  Pupofe  to  get  the  Pofleflion  2  Inll  zij. 
from  the  true  Tenant. 

Se£f.  34.     Thirdly,  Where  one  procures  an  Attorney  to  appear  for  a4'  ^.  si.b. 
Man,  and  confefs  Judgment  without  any  Warrant.  Dy^bl^n. 

StL^.  35.     Fourthly,  Where  one  pleads  a  f life  Plea,  known  to  be  utterly  13. 
groundlels,  and  invented  merely  with  a  Defign  to  delay  Juftice,  and  abuie 
the  Court;  and  therefore  it  is  faid,   That  if  a  Client  delire  his  Attorney  to  '°E  4  9  b. 
plead  fuch  a  Plea,  the  Attorney  ought  to  enter  upon  the  Roll,  Non  fuin  w- 
raciter  infot-f/ititus,  ideo  iiihil  dick. 

Se-y.  36.     As  to  the  third  general  Point  of  this  Chapter,  How  far  Of- 
fences of  this  Kind  are  retrained  by  the  Common  Law,  it  feemeth.  That  2  inrt.  208, 
all  Maintenance  is  ftriftly  prohibited   by  the  Common  Law,  as  having  a^'^- 
manifeft  T^dency  to  OpprefTion,  by  encouraging  and'  atlifting  Perfons  to 
perfift  in/Suits,  which  perhaps  they  would  not  venture  to  go  on  in  upon 
their  own  Bottoms  ;  and  therefore  it  is  fliid.  That  all  Offenders  of  this  Kind 
are  not  only  liable  to  an  '  Adion  of  Maintenance  at  the  Suit  of  the  Party  'tiH.6.ii  a^ 
grieved,  wherein  they  fhall  render  fuch  Damages  as  fhall  be  anfwerable  to  I  ^^{  ^^^" 
the  Lijury  done  to  the  Plaintiff,  but  alfo  that  they  may  be  ^  indicled  as  Of-  114.D. 
fqnders  againft  publick  Juftice,  and  adjudged  thereupon  to  fuch  Fine  and  ^  ^- 5;  8^^- 
Imprifonment,  as  fhall  be  agreeable  to  the  Circumffances  of  the  Offence. ,  ,\.  d. 
Alfo  it  feemeth,  That  a  Court  of  Record  may  commit  a  Man  for  an "  Aft  of  ^  Inl-  20S, 
Maintenance  done  in  the  Face  of  the  Court.  'liede 

Se5i.  37.  As  to  the  fourth  general  Point  of  this  Chapter,  How  far 
Offences  of  this  Kind  are  punifhed  by  the  Statute,  it  is  enadled  by  i  Ed.  3. 
14.  which  was  farther  enforced  by  20  Ed.  3.  4.  T'hat  none  of  the  King's  Mi- 
ni (iers,  7ior  720  great  Man  of  the  Realm,  by  himfelf  nor  by  other,  by  fending 
of  Letters,  nor  other  wife,  nor  none  other  great  nor  f mall,  fhall  take  upon  them 
to  maintain  parrels  nor  Parts  in  the  Country,  to  the  Let  and  Di/lurbance  of 
the  Common  Law. 

Se£}.  38.  And  it  is  farther  enaded  by  1  R.  2.  4.  That  none  of  the  King's 
Counfellors,  Officers  or  Servants,  nor  any  other  Perfon  within  the  Realm  of 
England,  of  whatfoever  Efiate  or  CoJidition  they  be,  fhall  take  or  fuflain  any 
parrel  by  Maintenance,  in  the  Country  or  elfewhere,  upon  grievous  Pain^ 
that  is  to  fay,  the  faid  Counfellors  and  the  King's  Great  Officers,  upon  a  Pain 
which  f^all  be  ordained  by  the  King  himfelf,  by  the  Advice  of  the  Lords  of  his 
Realm  ;  and  other  lefs  Officers  and  Servants  of  the  King's,  as  well  in  the  Ex^ 
chequer,  and  all  his  other  Courts  afid  Places,  as  of  his  own  Meiny,  upon 
Pain  to  lofe  their  Offices  ajid  Services,  and  to  be  imprifoned,  and  then  to  be 
ranfomed  at  the  King's  Will,  every  of  them  according  to  their  degree,  Efiate, 
andDcfrt :  And  all  other  Petfons  through  the  Realm,  upon  Pain  rf  Imprifon- 
7nent,  and  to  be  ranfomed  as  aforefaid. 

In  the  Conftruftion  of  thefe  Statutes  the  following  Point*  have  been 
holden : 

SeSi.  39.     L  That  Maintenance  of  a  Suit  in  a  Court-Baron  is  as  tnuch  pjtz.  Mainte, 
within  the  Purview  thereof  as  Maintenance  in  a  Court  of  Record.  nance  24. 

Se£i.  40.     n.  That  Nul  tiel  Record  is  a  good  Plea  to  an   Adion   of  "^^5  3  fa- 
Maintenance  brought  on  thefe  Statutes ;  and  therefore.  That  he  who  barely  '^^,0  \u\nxe. 
alTifiis  another  in  taking  out  an  Original,  which  never  is  returned,  is  not  li-nwce  1. 
able  to  any  fuch  Adlion.  IZ^lf"' 

Seel.  4-1. 
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Fitz  M;-.!n'.e-       5v^;/_    y_     i\\    'X\\M  it  is  not  material,  whethtr  t!]C  Plaintiffin  an-Aclion 

nance  17,  2  .  ^^^^  ^j^^  ^-^.^  Statiitts  wtiz  noufuited,  or  recovered  in  the  Action  wherein  the 
Maintenance  is  iuppofed. 

Rfg.  iS2.b.  f^^sj^  ^2.  Ahb  it  is  certain,  That  he  who  fears  that  another  will  main- 
tain his  Adverfary,  may  by  way  of  Prevention  h.ave  an  origisial  Writ 
grounded  on  the  faid  Statute  prohibiting  him  fo  to  do. 

Setl.  43.  Alfo  all  Perfons  are  prohibited  to  give  or  receive  any  Liveries 
or  Badges  for  Maintenance,  under  fevere  Penalties,  by  1  R.  2.  7.  -j  H.  4. 
14.   13  7i/.  4.  3.  8  //.  6.  4.  and  8  E.  4.  2. 

ScB.  44.  And  it  is  farther  enadled  by  32  H.  8,  9.  T^hat  noFerfon  ivhat- 
foccer  /l:all  imlaivfiiUy  maintain,  or  canfe  or  procure  a?iy  imlauf  til  Maintenance, 
in  any  Action,  Donand,  Suit,  or  Complaint  in  a?iy  of  the  King's  Courts  of 
the  Chancery,  Whitehall,  or  elfeivhere,  ivhere  any  Pcrfon  pall  ha'-ce  Authority 
by  Virtue  of  the  King's  ComnnJJion,  Fatejit  or  Writ,  to  hold  Plea  of  Lands, 
or  to  examine,  hear  or  detertnine  any  Title  of  Lands,  or  any  Matter  of  Wit- 
'  neffes,  concerning  the  Title,  Right,  or  Intereft  of  any  Lands,  Tenements,  or 
Hereditaments ;  and  alfo  that  Jio  Perfon  ivhatfocver  do  wihmfully  retain,  for 
Mainte?iance  of  any  Suit  or  Plea,  any  Perfon  or  Perfons,  or  embrace  any  Free- 
holders  or  furors,  or  fuhorn  atiy  Witnefs  by  Letters,  Rewards,  Promifes,  or 
any  other  fmijler  Labour  or  Means,  for  to  ?naintain  any  Matter  or  Caufe,  or 
to  the  Dijlurbance  or  Hindrance  of  fiftice,  or  to  the  Procurement,  by  Oc- 
cafon  of  a7iy  ynanner  of  Perjury  by  falf  VerdiSi  or  otherivife,  in  any  manner 
of  Courts  afoj-efaid,  iipon  Pain  to  forfeit  for  every  fuch  Offence  ten  Pounds; 
the  one  Moiety  thereof  unto  the  King,  and  the  other  Moiety  to  him  that  will 
fuefor  the  fame  by  ASlion  of  Debt,  &c. 

SeB.  45.     It  feemeth  that  in  an  Information  on  this  Statute  it  is  not 

Savil4i,42.  fufficient  to  fay,  That  the  Defendant  maintained  the  Party,  without  adding 
that  he  did  it  unlawfully. 

Noy  68.  Se£l.  46.     Alfo  it  is  faid  to  have  been  adjudged,  That  Maintenance  of 

Cro.  E.  594.  ^  g^jj.  jj^  ^  Spiritual  Court,  is  neither  within  this  nor  any  of  the  other  above 
mentioned  Statutes  concerning  Maintenance. 

Savil  41, 42.  ^g^^  47,  Alfo  it  hath  been  holden.  That  in  an  Information  on  this  Sta- 
tute, it  is  neceffiiry  to  flaew  that  a  Plea  was  depending,  and  therefore  that 
it  is  not  fufficient  to  fav  that  a  Bill  was  exhibited. 


CHAP.     LXXXIV. 

Of  Champej'ty. 

SeB.   I .    A  N  ^  "O"^^  w^  ^^^  come  to  tlae  fecond  Species  of  Maintenance, 
2  Intl.  208.  £\  called  Champerty,  which  is  the  unlawful  Maintenance  of  a 

Co.  It  368  .  g^.^  .^  Confideratlon  of  fome  Bargain  to  have  Part  of  the  Thing  in  Difpute, 
or  fome  Profit  out  of  it. 

SeB.  2.  Having  flicwn  In  the  precedent  Chapter  what  fliall  amount 
to  an  A6t  of  Maintenance,  and  how  far  all  Maintenance  in  general,  and 
confequently  Champerty,  is  punilliable  by  the  Common  Law  j  I  {hall 
only  take  Notice  in  this  Place,  how  fu"  this  Offence  in  particular  is  re- 
ftrained  by  Statute,  and  to  that  End  lliall  fet  down  in  Order  the  feveral 
Statutes  relating  to  it,  and  fliew  in  what  Manner  they  have  been  ex- 
pounded. 

SeB.  3.- 


chap.  84.  Of    Champ eriy.  if^-; 

ScB.  .3.  And  fiiil  it  it  enaaed  by  the  Statute  onV.fr.nnjlcr  J.  25,  That 
no  Officers  of  the  King  by  themfches  ?!or  by  other,  Jloall  maintain  Fleas^  Suits, 
or  Matters  hangijig  in  the  King's  Courts,  for  Lands,  TeJicwents,  or  other 
'Things,  for  to  have  Part  or  Profit  thereof  ly  Covenant  made  bcticecn  them; 
and  be  that  do'.h,  f.^all  be  punifJ.fd  at  the  King's  Pleafure. 

In  the  ConilriKftion  of  this  StiUute  the  followinp'  Opinions  have  been 
hold  en  : 

Sccf.  4.     I.  That  by  the  King's  Courts  therein  mentioned,  are  Intended  ^  '^''^  ^^^' 
only  his  Courts  of  Record, 

ScB.   5,     II.  That  under  the  Word  Covenant,  which  in  a  ftriaSenfc  fig- F^'Kj  72  L. 
nifieth  only  an  Agreement  by  Deed,  all  Kinds  of  Promifcs  and  Contracts  tj"^'  ^°^* 
of  tins  Kind  are  included,  whether  they  be  made  by  \^'riting  or  Parol.  ^ 

ScB.  6.  Ill,  That  Maintenance  in  perfonal  Actions  to  have  Part  of  the  ^j  Aff.  PI.  i. 
Debt  or  Damages,  is  as  much  within  this  Statute  as  Maintenance  in  real  Ac-  47  Ed.  3.  g.b. 
tions  for  a  Part  of  the  Land. 

Seel.  7,     IV,  That  Maintenance  in  Confideration  of  a  Rent  granted  out  FN.  B.  xjt. 
of  Land  in  Variance,  is  within  this  Statute,  but  that  Rent  granted  out  of^;'^" 
other  Lands  is  no  way  within  the  Purview  of  it.  ^-Ed!  3.  9'  b. 

SeB.   8.     V.  That  it  hath  been  holden  not  to  be  material,  whether  he  47  Aff  5. 
who  brings  a  Writ  of  Champerty,  did  in  Truth  fuffer  any  Damage  by  it,  ^g"i,^  "'  ''* 
or  whether  the  Plea  wherein  it  is  alledged  be  determined  or  not.  Fitz.  Cham- 

ScB.  9,     VI,  That  the  "  Maintenance  of  the  Tenant  or  Defendant  is  as  P^'^^'  '*■ 
much  within  the  Meaning  of  the  Statute,  as  the  Maintenance  of  a  De-  peny,  z!^' 
mandant  or  Plaintitf,  »  21  £.3.52.3. 

SeB.   10.     VII.  That ''  fuch  Grants  only  of  Part  of  the  Thing  in  Suit,  3o^Ed.3.3.b. 
which  are  made  merely  in  Coniideration  of  the  Maintenance  are  within  2  RoI- Ab. 
the  Meaning  of  the  Statute,  and  not  fuch  as  are   m.ade  in  Confideration  of  "3' P'- 3- 
a  precedent  honeft  Debt,  which  is  agreed  to  be  f  itisfied  with  tlie  Thing  in  \]^  cham^.'^' 
Demand  when  recovered,  petty,  6. 

SeB.  II,  And  it  is  farther  enacted  by  the  Statute  of  Wtjlini/ifer  2.  49. 
That  the  ChaJtcellor,  Treafurer,  Juflices,  7ior  any  of  the  King's  Cciinfcl,  710 
Clerk  of  the  Chancery,  nor  of  the  Exchequer,  nor  any  Jujiice  or  other  Officer, 
7ior  any  of  the  King's  Horfe,  Clerk  nor  Lay,  fall  not  receive  any  Church, 
nor  Advoiifon  of  a  Church,  Land,  nor  'Tenement  in  Fee,  by  Gift,  or  by  Pur- 
chafe,  or  to  Fa7-m,  nor  by  Chajnperty,  nor  ctherwife,  fo  long  as  the  Thinv  is 
in  Plea  before  the  Kifig,  or  befo7'e  a77y  of  his  Officers,  7ior  flmll  take  no  Re- 
ivard  thereof.  And  that  he  that  doth  contrary  to  this  A^,  either  himfelf  or 
by  aJiother,  or  7?!ake  any  Bargain,  fall  be  pimifed  at  the  King's  Pleafure^ 
as  li-ell  he  that  purchaflh  as  he  that  doth  fell. 

In  the  Conftrudion  of  this  Statute  the  following  Opinions  have  been 
holden  : 

SeB.    12.     I.  That  it  extendeth  only  to  tlie  Officers  tlierein  named,  and  2  ^^^-  484- 
not  to  any  other  Perfbns,  ^zVnfi  j8 

SeB.   I  3,     II.  That  it  fo  ftridlly  reftrains  all  fuch  Officers  from  purcha-  ■"  2  init.  484. 
fing  any  Land  hanging  a  Plea,  that  they  cannot  be  excufed  by  a  Coniidera-  5°  •^";  ^'  3- 
tion  of  ^  Kindred  or  Affinity,  and  that  they  are  within  the  Meaning  of  tJiCpeay  g^*" 
Statute  by  barely  making  fuch  a  Purchale,  ■  whether  "^  they  maintain  the  Fuz  'cham- 
Party  in  liis  Suit  or  not;  "  whereas  fuch  a  Purchafe  for  good  Coniideration,  r.^^pf' 
made  by  any  other  Perfon,  of  any  Ter-tenant,  is  no  Offence,  unlefs  it  ap-  10  b.  rLa. 
pear  that  he  did  it  to  maintain  the  Party.  2  In'i  484- 

Uu'u  ScB.  H-o.E.-^'^'- 
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&.7.  14.  And  it  is  fiiitlier  enadted  by  28  £.  i.  1 1.  in  the  following  Words, 
becaufe  the  King  hath  heretofore  ordained  by  Statute,  That  none  of  his  Mi- 
nijiers  PmiH  take  no  Plea  for  Maintenance ,  by  idnch  Statute  other  Officers 
ivere  not  boiinden  before  this  Time,  the  King  -avV/  that  no  Officer,  nor  any  other, 
(for  to  have  Part  of  the  Thing  in  Plea)  flxill  not  take  upon  him  the  Eifnefs 
that  is  in  Suit;  nor  none  upon  any  fiich  Covenant  fall  give  up  his  Right  to 
ci770ther;  and  if  any  do  and  be  attainted  thereof  the  Taker  fall  forfeit  unto 
the  Kingfo  tnuch  cf  his  La?ids  arid  Goods,  as  doth  amount  to  the  Value  of  the 
Part  that  he  hath  purchcfed  for  fuch  Maintenance.  And  to  obtain  this,  ivho- 
focver  -will,  fall  be  received  to  J'ue  for  the  King  before  the  Jiifices  before 
'whom  the  Plea  hangeth,  and  the  Judgment  fall  be  given  by  them.  But  it 
may  not  be  underfood  hereby,  that  any  Perfon  fall  be  prohibited  to  have 
Counfel  of  Pleaders,  or  of  learned  Men  in  Law,  for  his  Fee,  or  of  his  Pa- 
rents  and  next  Friends. 

In  the  Conftrudion  of  this  Statute  the  following  Points  have  been  holden  : 

»3oAff.  ^gci^   j^^     J    xhat  a  "  Conveyance  executed,  hanging  a  Plea,  in  Pur- 

%  Ed.^4. 13.  fuance  of  a  Bargain  made  before,  is  not  within  the  Meaning  of  it. 
211111.563.  Se5l.  16.  II.  That  Champerty  in  any  Aftion  at  "^  Common  Law,  whe- 
Fitz.  Cham-  ^^^  jj.  j^^  j.^^^  perfonal,  or  mixt,  is  within  this  Statute :  Alfo  it  feems 
F.  n!  B.  the  better  Opinion,  That  the  Purchafe  of  Land  while  a  Suit  of  '  Equity 
»72-  D.  concerning  it  is  depending,  is  within  the  Purview  of  it. 
47  Affj;'  '  ^^^-  17-  I"-  That  a  "^  Leafe  for  Life,  or  Years,  or  a  voluntary  Gift 
zlnft.  563-  of  Land,  hanging  a  Plea,  is  as  much  within  the  Statute  as  a  Purchafe  for 
pf^sT^"'  ^oney. 

Con.^2.Rol.       'S't.v'?.   18.     IV.  That  a  Surrender  made  by  a  '  Leflec  to  his  LefTor  is  not 
Ab.  113.       within  the  Meaning  of  the  Statute  j  for  fince  the  Leflbr  may  lawfully  main- 
jg  g"         jj  tain  his  Leflee  without  fuch  a  Surrender,  as  hath  been  more  fully  fliewn  in 
Bro.  Cham-    the  precedent  Chapter,  furely  a  fortiori  he  may  do  it  after  the  Surrender, 
perty,  lo.  ^gi^f^   j^^     y^  That  no  '  Conveyance,  or  Promife  thereof,  relating  to 

j^j  ■(>■  Lands  in  Suit,  made  by  a  Father  to  his  Son,  or  by  any  Anceftor  to  his 
« F.  N.  B.  Heir  Apparent,  is  within  the  Statute,  fince  it  only  gives  them  the  greater 
'72- E-  Encouragement  to  do  what  by  Nature  they  are  bound  to  do. 
'.  Inft.  564.  Sea.  20.  VI.  That  the  f  Giving  of  Part  of  the  Land  in  Suit,  after  the 
F,  N.  B.  End  of  it,  to  a  Counfellor  for  his  Wages,  is  not  within  the  Meaning  of 
i^^H^  17  a  i^  ^^  ^^  evidently  appears  that  there  was  no  Kind  of  precedent  Bargain 
Bro.  Cham-    relating  to  fuch  Gift ;  but  it  feems  ''  dangerous  to  meddle  with  any  fuch  Gift, 

perty,  3-        iince  it  cannot  but  carry  with  it  a  ftrong  Prefumption  of  Champerty. 
*■  1  Inft.  564.  ^  &  r  t     3 
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CHAP.     LXXXV. 

Of  Rjiihracery. 

FOR   the  better  Undei landing  of  the  Nature  of  Embraceryj  I  fljall 
confidcr, 

1.  What  Kind  of  Maintenance  comes  under  the  Notion  of  Embra- 
cery- 

2.  What  Acts  of  this  Nature  are  altogether  unlawful. 

3.  In  what  Circumftances  fome  Kmds  of  tlieni  may  be  lawful. 

4.  How  fir  this  Offence  is  retrained  by  the  Common  Law., 

5.  How  far  by  Statute. 

Scol.   I.     As  to  the  iirfl  Point  it  feems  clear,  That  ^  any  Attempt  what- *F.N.B.  171. 
foever  to  corrupt,  or  influence,  or  inftrudf  a  Jury,  or  any  way  to  incline?.''';.    , 
them  to  be  more  favourable  to  the  one  Side  than  to  the  other,   by  Money,  Moore  815   ' 
Promifes,  Letters,  Threats,  or  Perfwaiions,  except  only  by  the  Strength  oP^-  "='4- 
the  Evidence  and  the  Arguments  of  the  Counfel  in  open  Court,  at  the 
Trial  of  the  Caufe,  is  a  proper  Aft  of  Embracery,  "^  whether  the  Jurors  b  2, ^  620.?. 
on  whom  fuch  Attempt  is  made  give  any  Verdidl  or  not,  or  -whether  the  22  H.  6.  j.b. 
Verdidl  given  be  true  or  falfe.  Bro^-cfes^" 

Seel.   2.     '  And  the  Law  fo  far  abhors  all  Corruption  of  this  Kind  that  ittantam,  10, 
prohibits  every  Thing  which  has  the  leail:  Tendency  to  ir,  wh.it  ipecious  «," '3- 
Pretence  foe\er  it  may  be  covered  with,  and  therefore  it  will  not  fuffer  a  1°^^  \^  '^'^' 
mere  Stranger,  fo  much  as  to  labour  a  Juror  to  appear  and  adl  according  Pi  1 104..' 
to  liis  Confcience.  'i3H.4.i6.b. 

Sc^.  3.     Alfo  it  is  faid,  That  generally  the  giving  of  Money  to  a  Ju- cro°Ei.^8i'6. 
ror  ■*  after  the  Verdid:,  without  any  precedent  Contrad:  in  Relation  to  it,  Co  Lie.  159. b. 
is  an  Offence  favouring  of  the  Nature  of  Embracery ;  becaufe  if  fuch  Prac-  ^^  \rr 
tices  were  allo\\'able,  it  would  be  eafy  to  evade  the  Law,  by  giving  Jurors  Br'o^Decie' J" 
fecret   Intimations  of  fuch  an  intended   Reward  for  their  Service,  which '4- 
might  be  of  as  bad  Confequence  as  the  giving  of  Money    before-hand. 
But  it  feems  clear.    That  the  giving  of  Jurors  fuch  a  rcafbnable  Recom- 
pence,  as  is  ufually  allowed   them   for   their  Expences  in   travelling,  (^c. 
and  which  may  fairly  be  expeded  by   them  from  either  Side  that  Ihall 
prevail,    is  no  way  criminal,    becaufe  if  no  luch  Allowance  were   to  be 
cxpeded,  it  would  be  often  difficult  to  prevail  with  Peribns  to   ferve  on 
a  Jury  at  their  own  Charge^  and  therefore  by  Experience  it  hath  been 
found  neceffary  to  permit   the  Parties  to  give  Jurors   fome   Amends  for 
their  Charges. 

iiccl.  4.  It  hath  been  adjudged,  That  the  bare  ^  Giving  of  Money  to  « 22  H.  6.,- b 
another  to  be  diflrlbuted  among  Jurors,  is  an  Offence  of  the  Nature  of-SH.6. 7.  b 
Embracery,  whether  any  of  it  be  afterwards  aduallv  lb  dillributed  or  not;  W^'  c  a  u 
alio  It  IS  clear.  That  it  is  as  cnmnial  in  a  Juror,  as  in  any  other  Perfon,  9. 
to  endeavour  to  prevail  with  his  Companions  to  give  a  Verdid  for  one  ^^°  '^^^'""'" 
Side  by  any  Pradices  whatfoever,  except  only  by  Arguments  from  the  "]Te'\  \\%. 
Evidence  which  was  produced,  and  Exhortations  from  the  general  Obli- "S  Ed  4. 4.b. 
gations  of  Confcience  to  give  a  true  Verdid.     And  there  can  be  no  Doubt  ^'■°'  ^^''""'- 

nance,  32, 30, 
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hut  that  :ill  fiMudulent  Contrivances  whatfoever  to  fecure  a  Verdidl,  arc 
»  I  Saund.  hig}-,  Ofteiices  of  this  Nature  ;  as  v/hcre  Perfons  by  •"  indirect  Means  pro- 
2°''  care  themfelves  or  others,  to   be  fworn  on  a  Tales  in  order  to  lerve  one 

Side. 

&cB.  5.     As  to  the  fecond  Point,  viz.  what  A(5ls  of  this  Kind  are  alto- 
gether unlawRil,  it  feems  clear,  That  neither  the  Party   himfelf,  nor  his 
Counfel,  nor  Attorney,  nor  uny  Perfcn  whatfoever,  can  juflify  any  indi- 
^7' a^  "^  '^  ^'  reft  Pradtices  of  influencing  a  Jury,  either  by  giving  *'  or  promihng  them 
II  H.  6.1 1. a.  Money,  or  '  menacing  them,  or"  inftrudting  them   in   the  Caufe  before- 
2R°'-A-"6hand,  ^c. 

r,gH.6,3^.b.  ^eSl.  6.  As  to  the  third  Point,  'y/2:.  In  what  Circumftances  fome  Afts 
i3H.4-'7-aof  this  Nature  may  be  lawful,  it  feemeth  clear.  That  any  Perfon  who 
t?  ^1'^*^  ^5-  i-jj^y  juflify  any  other  Adl  of  Maintenance,  may  fafely  labour  a  Juror  to 
CoXi'362.a.  '^  appear  and  give  a  Verdift  according  to  his  Confcience,  but  that  no  other 
Moore  8 1  J.  Perfon  Can  juftify  intermeddling  fo  far,  and  that  no  one  whatfoever  can 
^Dye°48.     j^^^fy  ^he  labouring  a  Juror  '  not  to  appear. 

PI.  19.  Se5i.  7.     As  to  the  fourth  Point,  wz.  How  far  Offences  of  this  Kind 

Co  Lit.  1 57b.  ^j.g  retrained  by  the  Common  Law,  there  can  be  no  Doubt  but  that  they 
Moore's  1 3.    fubjeft  the  Offender  either  to  an  Indidiment  or  A(5lion,  in  the  fame  Manner 
Pl-iioi.       as  all  other  Kinds  of  unlawful  Maintenance  do  by  the  Common  Law: 
No''  10^2*      -^^^  ^^  feemeth,  That  if  an  Adt  of  Embracery  were  not  known  before 
^Hob.T94.    the  Trial  of  a  Caufe,  fo  that  the  Party  to  whofe  Prejudice  it  was  intended, 
had  no  Opportunity  to  prevent  the  ill  Effeds  of  it,  by  challenging  the  Ju- 
ror who  was  pradlifed  upon,  it  will  be  a  good  Ground  to  move  the  Court 
to  fet  afidc  the  Verdidl. 

SeB.  8.  As  to  the  fifth  Point,  inz.  How  far  Offences  of  this  Kind  are 
retrained  by  Statute,  it  is  enadled,  by  5  Ed.  3  10.  That  if  any  yuror,  in 
AJJizes,  Juries,  or  Inqnefis,  take  of  the  one  Party  or  of  the  other,  and  be 
thereof  duly  attainted,  that  hereafter  he  JJoall  not  be  put  in  any  AJfizes,  Juries 
or  Inquefs,  and  7u  verthelefs  he  JJ:all  be  commanded  to  Prifon,  and  further 
ranfomed  at  the  King's  Will.  And  the  Juflices  before  ivho?n  fuch  AJJizcs, 
Juries  and  Inquejls  fall  pafs,  JJ:all  have  Power  to  enqidre  a?id  determine 
according  to  this  Statute. 

SeB.  9.  And  it  is  farther  enabled  by  34  Ed.  3.  8.  That  in  every  Plea, 
izhcrcofthe  Inqucjl  or  Ajjizc  doth  pafs,  if  any  of  the  Parties  in-ill  fue  againjl 
any  of  the  Jurors,  that  they  have  taken  of  his  AdverJary  or  of  him,  for  to 
give  their  VerdiB,  befall  be  heard,  and  fiall  have  his  Plaint  by  Bill  pre fently 
before  the  Juflices,  before  whom  they  did  fwear,  and  that  the  Juror  be  put  to 
anfioer  without  any  Delay  ;  and  if  they  plead  to  the  Country,  the  Inquejl  P.-all 
be  taken  main  tenant.  And  if  any  Man  other  than  the  Party  will  fue  for  the 
King  agaiffi  the  Juror,  it'foall  he  heard  and  determined  as  fore  is  faid.  And 
if  the  Juror  be  attainted  at  the  Suit  of  ether  than  the  Party,  and  maketh  Fine, 
the  Party  that  fieth  Jl;all  have  haf  the  Fine;  and  that  the  Parties  to  the  Plea 
fall  recover  their  Damages  by  the  Afffment  of  the  Inquijl.  And  that  the 
Juror  fo  attai7ited  have  the  Prifon  of  one  Tear,  which  Imprifmment  the  King 
granteth,  that  it  Jhall  not  be  pardojied  for  any  Fine ;  and  if  the  Par-ty  will  fue 
by  Writ,  before  other  Juflices,  he  f:all  have  the  Suit  in  the  Fo7-m  aforefaid. 

SeB.  10.  And  it  is  farther  enabled  by  38  Ed.  3.  12.  That  if  any  Jurors 
in  Ajjizes  fworn,  and  other  Inquefis  to  be  taken  between  the  King  and  Party, 
or  Party  and  Party,  do  any  Thing  take  by  them  or  other,  of  the  Party,  Plain- 
tiff, cr  Defenda?tt,  fo  give  their  Verdiil,  and  thereof  be  attainted  by  Procefs 
contained  in  the  faid  Statute  0/'  34  E.  3.  be  it  at  the  Suit  oj'  the  Party  that 
will  fue  for  hinifelf,  or  for  the  King,  or  any  other  Perfon,  every  of  the  faid 
Jurors  Jhall  pa-i  ten  Times  as  7mich  as  he  hath  taken.  And  that  he  that  will  fue, 

fall 
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pall  have  the  one  ialf,  and  the  King  the  other  half  .  And  that  all  the  Embrace^ 
ors  to  bring  or  procure  fuch  Inquejl  in  the  Camtry  to  take  Gain  or  Profit  Piall 
be  punijhed  in  the  fame  Marnier  and  Form  as  the  furors.  And  if  the  furor 
or  Embraceor  J'o  attainted.,  have  not  -whcrerf  to  make  Gree  in  the  Manner 
aforefaid,  he  fhall  have  the  Imprifonmeyit  of  one  Tear  :  And  the  Intent  of  the 
King,  of  Great  Men,  and  of  the  Commons  is.  That  no  fuftice  nor  other  Mini jler 
fall  etiquire  of  Office,  upon  any  of  the  Points  of  this  Article,  but  only  at  the 
Suit  of  the  Party,  or  of  other,  as  afore  is  faid. 

In  the  Conllrudion  of  thefe  Statutes  the  following  Points  have  been 
holden  : 

SeB.   II.     I.  That  all  Adions  of  Decies  tatitum  being  founded  on  art 
Offence  fuppofed  to  have  been  committed  in  fome  former  Adion  appearing 
upon  Record,  it  will  be  a  good  Plea  in  Bzr,  either  that  there  is  no     fuch"  5Ed.  4  33. 
Record  at  all,  or  that  there  is  not  any  fuch  ''  Record  by  vvliich  it  may  ap-  ^'°  ^"'-' 

11T  r  ^'  1         •     •  iV^  .         .         -^       >^    tantum,  2,11. 

pear  that  the  Juror  was  Iworn,  and  that  it  is  a  good  '  Exception  in  Abate-  ''37H.6  3   a, 
ment  of  the  Writ,  that  there  is  a  Variance  in  the  firft  Record  from  that  in  ^'°  ^^^'^^ 
the  Declaration  in  the  prefent  Adlion  ;  yet  it  is  faid,  That  it  is  not  neceffary  "□  ^^5  \ 
to  ''  {hew  the  whole  Record  in  certain,  but  only  fo  much  of  it  as  conveys  Bro  Dedes 
the  Plaintiff  to  his  Adlion.  -'"  h™6''. 

SeSl.  12.  II,  That  it  is  not'  fufficient  to  fhew  that  the  Defendants  took  c^tn^  ','^,\^; 
Money  in  order  to  embrace  a  Jury,  without  fliewing  alfo  that  they  ad:ually  *"'•  ^'  B.  i-i, 
difpofed  of  it  accordingly.  ^' 

■     Se£li    13.     III.  That  the  ^  Plaintiff  muft  fhew  in  certain  how  much  was  'PlCom.  Sj, 
received,  or  otherwife  the  Court  will   not  know  for  what  Sum  to  give 
Judgment.  ^39Afr.  ,9. 

SeSi.  14.  IV.  That  the  giving  of  Money  to  a  Juror  ^  after  the  Verdicfl  l^'°  i^ec.es 
is  not  within  the  Statute,  unlefs  there  were  fome  precedent  Contract  re- h^""^!^!"^ '"*' 
lating  to  It.  37  H.  6.31  a. 

SeSi.  15.  V.  That  it  is  not  ^  material  whether  the  Jurors  gave  any  Ve:-  ^'°  '^^'^'^^ 
didl  or  not,  or  if  they  did  give  one,  whether  it  were  true  or  falfe.  '^^'{^^"b 

SeSi.   1 6.     VI.  That  all  the  Jurors  and  Embraceors  may  be  joined  in  one  '  71 C  B. 
Aftion,  notwithflanding  they  feverally  received  different  Sums,  becaufe  all  ^°'''' ^^g-a. 
was  received  in  order  to  give  the  fame  Vcrdidl,  which  could  not  but  be  the  40^ ifd.  3.3^5' 
entire  Adl  of  all  the  Jurors.     But  it  feems.  That  each  Defendant  ought  to  36H.6.  ^g  b. 
plead  feverally,  that  he  did  not  take  Money  in  the  Manner  as  the  Plain-  fan°uj^^'''" 
■tiff  hath  declared.  f.n.b'i;,'^^, 

SeSl.    17.     VII.  That  the  '  Defendants  ought  not  to   plead  generally,  ^'""^  ^j's- 
Not  guilty,  but  that  they   ought   fpecially    to    deny   the    Taking   of  the  fBro.Deciej 
Money,  &c.  tautum,  i. 

Sea.   18.     VIII.  ''That  the  Plaintiff  fl^all  be  paid  the  Moiety  of  the  '^Savii.+z. 
Money  due  to  him  on  a  Judgment  in  Decies  tantutn  before  the  King,   be-  ''4'E.3.i5  a. 
caufe  the  King's  Moiety  is  not  due  as  a  Debt  but  as  a  Fine  ;  and  wherever  Br/ogJej ''" 
the  King  is  intitled  to  a  Fine  from  the  Suit  of  a  Subjed:,  the  Plaintiff  fliall  tantum,  5/7. 
firfl  be  latisiied. 

Sc6i.   19,     IX.  That  the   Hufband  '  alone   may  bring  a  Decies  tantum' 7^-  4-  2. b. 
fur  an  Embracery  in  a  former  Ad;ion  brought  by  him  and  his  Wife,  bccaufe  l'^\  316  a. 
by  a  Decies  tantufn  Money  only  is  to  be  recovered  wherein  the  Wife  can  Bro.  Decies 
cLim  no  Share.  •  ""l^'d'^'  "b 

Se:l.  20.     X.  That  he  who  buys  Land  to  maintain  a  Suit  at  a  lower  Bro.  Dtae^s "' 
Price  than  it  is  known  to  be  worth,  is  as  much  within  the   Statute,  for  tantum.  4- 
fo  much  as  the  ""  Land  is  worth  more  than  he  gave,  as  if  he  h;id  received  it  I  -^'''^'^''' 
in  Money. 

Xxx  Sv.7.  21, 
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♦5E.  4.  z.b,  ^(^^  21.  XI.  That  this  being  a  popular  Adllon  may  be  barred  by 
26*5.^64.  ''''  ^^^^  '  King's  Releafe,  being  made  before  any  Adioii  brought,  but  that  it 
Bro.  Decies  Cannot  be  barred  by  the  Releafe  of  the  Party  grieved  j  and  from  the  fame 
c"^"fi  '^8  Ground  alfo  it  follows,  that  the  Party  grieved  needs  not  in  fuch  Adioii 
^83.  '^  '  declare  of  any  Damages  done  to  him  by  the  Embracery  j  but  if  he  do,  it  is 
II  Co,  65. b.  fai(^j  That  he  ^' ought  to  lay  them  feverally  againft  each  Defendant,  or 
3  Inft.  194.  gj^^  ^^^  j^jg  ^N^xl  ihall  abate,  unlefs  he  will  releafe  them :  But  perhaps 
''44E.^36.b.  tj^gj-e  Y[\zy  be  good  Reafon  to  queftion  this  Opinion,  for  why  may  not  the 
tantumr;"    Damages  be  as  well  recovered,  as  the  Adlion  jointly  laid  againft  all  the 

Defendants  ? 

«44E.3.i2.a.      SeB.  22.     XII.  That  no  '  Procefs  of  Outlawry  lies  in  this  Adlion,  but 

47  E_3  .4-  3'  only  a  Capias  or  Diftrefs  infinite,  upon  a  Nihil  returned,  and  that  fuch 

6'°8.  ^""'    Diftrefs  ought  to  be  of  the  Lands  which  the  Defendants  had  at  the  Time 

of  the  Writ  of  Decies  tantum  purchafed,  and  not  of  thofe  which  they  had 

*47E.  3.4.  a.at  the  Time  of  the  Inquefl:  j  and  that  no  Capias  ^  into  a  foreign  County 

lies  againft  the  Jurors,  becaufe  it  fliall  be  prefumed  that  they  are  in  the 

County  wherein  they  were  returned  on  the  Jury ;  but  clearly  this  Reafon 

can  no  way  be  extended   to  the  Embraceors:  And  perhaps  it  may  be 

over  favourable   to   carry   it   fo  far  in   Relation  to  the  Jurors,  efpecially 

fince  the  Diftrefs  infinite  can  only  affedl  the  Lands  which  they  had  at 

the  Time   of  the  Decies  tantum,  before  which  they   may   poffibly   have 

. .  fold  thofe  which  they  had  at  the  Return  of  the  Venire ;  and  why  ihould 

ii'.a.b.  ^    ^°t  the  Sheriff's  prefent  Return  that  the  Defendants  have  nothing  in  the 

z  Rol.  Ab.     County,  over-ballance  the  Prefumption  chiefly  grounded  on  the  former  Re- 

277-  ^-         turn,  with  which  the  prefent  is  not  inconfiftent,  being  made  at  a  fubfe- 

quent  Time. 


CHAP.     LXXXVI. 

Of  the  Offence  of  buying  oj'  felling  a  pretended  Title. 

FOR  the  better  underftanding  the  Offence  of  buying  or  felling  a  pre- 
tended Title,  I  fhall  confider  : 

1 .  How  it  is  reftrained  by  Common  Law. 

2.  How  by  Statute, 

Moore  751.         SeSi.   I.     As  to  the  firft  Point,  it  feemeth  to  be  a  High  Offence  at 
PI.  1031.       Common  Law  to  buy  or  fell  any  doubtful  Title  to  Lands  known  to  be 
P^°^>^j^'_|'^3  difputed,  to  the  Intent  that  the   Buyer  may  carry  on  the  Suit,  which  the 
88.  a.  "       '  Seller  doth  not  think  it  worth    his   while   to  do,  and  on  that  Confide- 
ration   fells  his  Pretenfions  at  an  Under-Ratej  and  it  feemeth  not  to  be 
material,  whether  the  Title  fo  fold  be  a  good  or  bad  one,  or  whether 
the   Seller  were   in  Pofleffion  or    not,    unlefs  his  PofTefficai  Were  lawful 
and  uncontefted  j  for  all  Praftices  of  this  Kind  are  by  all  Means  to  be 
difcountenanced,    as   manifeftly   tending    to    Oppreffion,     by   giving    Op- 
portunities to  Great  Men  to  purchafe   the   difputed    Titles  of  others,  to 

the. 
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the  great  Gricv.uice  of  the  adverfc  Parties,  who  may  often  be  unable  or 
difcoLiraged  to  defend  their  Titles  againft  fuch  powerful  Perfons,  which 
perliaps  they  might  fafely  enough  maintain  againft  their  proper  Ad- 
Verfary. 

ScB.  2.  As  to  the  fecond  Point,  njiz.  How  far  Offences  of  tliis  Kind 
are  reftrained  by  Statute,  it  is  recited  by  x  R.  2.g.  Thai  matiy  Perfons  ha-vifn(  * 
true  Title  to  Lands,  and  alfo  in  Perfonal  Ations  were  xvron^ fully  delayed  If 
their  Rights  and  Anions,  by  Means  that  the  Defendants  did  commonly  make 
Gifts  and  Feoffments  of  their  Lands  in  Debate,  and  of  their  Goods,  to 
Lords,  and  other  great  Men,  againft  ivhom  the  faid  Purfuants  for  Menace 
that  was  made  to  them,  neither  could  nor  durji  make  their  Purfuits  :  And  alfo 
that  many  Peffns  often  times  vfed  to  diffeife  others,  and  anon  after  fuch  Dif- 
fcifin  to  }7iake  divers  Feoffments,  fometimes  to  Lords  and  other  Great  Men, 
to  have  MaintenaiKe,  and  fometimes  to  Perfons  unknown,  to  the  Intent  to 
delay  the  faid  Diffeifees,  &cc.  And  it  i3  thereupon  enadted,  That  from  thence- 
forth 710  Gift,  or  Feoffment,  of  Lands,  Tenements  or  Goods,  be  made,  by 
fuch  Fraud  or  Maintenance ;  and  that  if  any  be  in  fuch  wife  made,  they  f.mtl 
be  holden  for  none  and  of  no  Value  ;  and  that  the  faid  Diffeifees  Jhall  frotti, 
thenceforth  have  their  Recovery  againjl  the  fir  ft  Diffeifor,  as  well  of'  the 
Lands  and  Tenements,  as  of  their  double  Damages,  without  having  Regard  to 
fuch  Alietiationsy  fo  that  the  Diffeifees  commence  their  Suits  within  the  Tear 
next  after  the  Diffeifin  done. 

In  the  Conftruftion  of  the  Statute  it  hath  been  holden? 

Bro.  FeofF- 

'SeEl.  3.     That  Feoffments  of  this  Kind  are  only  void  in  Refpe(fl  of  themems  de  teri 
Diffeifees,  but  that  they  are  effectual  between  the  Feoffor  and  Feoffee,  ^l     " 

BeSl.  4.  And  it  is  farther  enaded  by  32  H.  8.  9.  That  no  Perfon  or  Per- 
fons whatfoever  ffall  bargain,  buy,  or  fell,  or  by  any  Ways  or  Means,  obtain, 
get,  or  have  any  pretended  Rights  or  Titles,  or  take,  promife,  grant,  or  co- 
venant to  have  any  Right  or  Title,  of  any  Petfon  or  Perfons,  in,  or  to  any 
Manors,  Lands,  Tenemettts,  or  Hereditaments,  but  if  fuch  Perfon  or  Petfons, 
which  floall  fo  bargain,  fell,  give,  grant,  covenant,  or  promife  the  fame ,  their 
Anceflors,  or  they  by  whom  he  or  they  claitn  the  fame,  have  been  in  Poft'effion 
of  the  fame,  or  of  the  Reverfion  or  Remaiiider  thereof,  9r  taken  the  Rents  or 
Profits  thereof,  by  the  Space  of  07ie  whole  Tear  7iext  before  the  faid  Bargain, 
Cove7jant,  Gra7it,  or  Promife  7nade  ;  upon  Pain  that  he  that  flMll  77iake  a7jy  fuch 
Bargain,  Sale,  Promife,  Covenant,  or  Gra7it,  to  forfeit  the  whole  Value  of  the 
Lands,  Teneraents  or  Heredita77ients  fo  bargai7ied,  fold,  pro77iifed,  cove7ianted, 
or  gra7ited,  contrary  to  the  Fon7i  of  this  Act.  And  the  Buyer  or  Taker  thereof, 
k7icwi77g  the  fame,  to  forfeit  alfo  the  Value  of  the  faid  Lands,  Teriemcnts,  or 
Heredita77i€7its  fo  by  him  bought,  or  taken  as  is  abovefaid.  The  one  Half  of 
the  faid  Forfeitures  to  be  to  the  Ki7ig,  and  the  other  Half  to  the  Party 
that  will  fue  for  the  fa/Jie  in  any  of  the  King's  Courts  of  Record,  by  Aclion  of 
Debt,  Bill,  Plaint,  or  Tnforr/iation.  In  which  Aclion,  Bill,  Plai/it,  or  Li- 
for7/iafio7i,  710  Effoin,  ProteSlion,  Wager  cf  Law,  nor  InjiuiBion  ffall  be  al- 
lowed. 

SeB.  5.  But  it  is  provided  by  the  faid  Statute,  That  it  ff all  be  larf'ul to 
any  Perfon,  being  in  lawful  Poffffton,  by  taking  of  the  yearly  Farm,  Rents, 
or  Profits,  of,  or  for  any  Ma7iors,  Lands,  Tenc77ie7'its,  or  Heredita77ie7its,  to  buy, 
obtain,  get,  or  have  by  any  reafonable  Way  or  Mea7is,  the  prete7ifed  Right  or 
Title  oj  a7iy  other  Perfon  or  Perfo7is,  hereafter  to  be  t7iade  to,  of,  or  in  fuch 
Manors,  Lands,  Te/ie77ients,  or  Hereditaments,  whereof  he  or  they  fl:all  fo  be 
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in  laivful  PoJfeJJio]!,  any  Thing  i?i  the /aid  A5i  contrnvcd  to  the  contrary  not- 
ivithflanding. 

Sect.  6.  And  it  is  farther  provided.  That  the  fa  id  Statute  jloall  not  extend 
to  charge  any  Perfon  icith  any  of  the  above  mentioJied  Petialties,  except  fuch 
Perfon  be  fued  for  the  Offence  within  one  Year. 

In  the  Conftruftlon  of  this  Statute  the  following  Opinions  have  been 
holden : 

SeSi.  7.     I.  That  it  is  not  material  whether  any  Suit  be  depending  con- 
Pi. Com.  ?3  b.  cerning  the  Lands  contradled  for,  or  not,  whereas  the  Statutes  fet  forth  in 

the  precedent  Chapters  extended  only  to  Contracts  concerning  Lands  which 

were  adlually  in  Suit. 

S>eB.   8,     n.  That  in  an  Adion  on  this  Statute,  the  Plaintiff  needs  not 

recite  it,  becaufe  the  Judges  are  bound  ex  Officio  to  take  Notice  of  it,  being 
B.'^a.^Ch-ls^"  of  a  publick  Nature;  but  that  if  he  do  recite  it,  he  muft,  at  his  Peril,  take 
S.  loi.  Care  to  recite  it  certainly,  becaufe  it  is  the  Ground  of  his  Action;  and  the 

PI.  Com.^84.  Qq^^^  ^yiii  j^Qt  2i^  him  by  intending  that  there  is  another  Statute  to 
Dy.  74*  Pi"' maintain  his  Adion,  different  from  that  whereon  he  himfelf  hath 
ig,  20.  founded  it. 

Comr.iAnd.      ^^^^  ^      jjj^  ^j^,^^  .^^  ^^^j^  ^^  ^q:^^^  z<yp:xn^  the  Buyer  of  a  petended 

Title,   it   ought  exprefly  to  appear.  That  the   Defendant  did  know  that 
7.  ^^  Seller  had  not  been  in  PolTeflion  the  Year  before ;  and  vice  versa ^  that 

in  fuch  an  Adlion  by  the  Buyer  the  contrary  ought  to  appear,  for  otherwife 

it  may  be  intended,  that  he  was  Particeps  Criminis,  and  therefore  ought  not 
Lit.  Rep.369.  to  have  any  Share  of  the  Penalty, 

Dy.  74.  PI.  SeB.  10.  IV,  That  it  is  not  fufHcient  to  fliew.  That  the  Seller  had 
p9'^°-  not  been  in  PofTefBon,  &c.  a  Year  before,  without  exprefly  averring  that 
81,  8°7?88.°'  he  had  a  pretended  Right  or  Title,  becaufe  that  is  the  Point  of  the 
cro.  Ca.  233.  A6tion, 

*^Co'^26"'  ^^^-  ^^-  ^-  "^^^^  ^^  ^^  not  =■  fufficient  to  fet  forth  the  Value  of  the 
Co.  Lit.369^b.  Land  at  the  Time  of  the  Conveyance  executed,  without  fhewing  the  Value 
Moore  655.  at  the  Time  of  the  Bargain,  becaufe  the  Forfeiture  is  governed  by  the 
'PI. Com.  80,  letter. 

81,87.  '  Si£i.' 12.  VI.  That  a  Contrad:  for  a '' cuflomary  Right  to  a  Copyhold 
Dy.  74.  PI.  Ef]-ate,  or  for  a  Leafe  for  '  Years,  is  as  much  within  the  Statute  as  a  Con- 
1^9,^20, 374.  ^^^^  ^^^  ^^^  Fee-Simple ;  for  the  Words  of  the  Statute  are,  any  Right  or 
"  Co.  Lit.  Title,  and  fuch  Contrafts  are  as  much  within  the  Mifchief  intended  to 
^^^  ^:,'''      be    redrelfed    by    the    Statute    as    any    others    can  be:  But   it   is  "*  faid, 

v,on.  IMoore  -  '^    __  i  •  1  t  1        n-.-  1       •       t--    ,-. 

266.  PI.  414.  That  a  Leafe  for  Years  made  with  an  Intent  to  try  the  Title  in  EjeCt- 
Dy.  374-  ment,  is  not  within  the  Meaning  of  the  Statute,  becaufe  it  is  in  a  kind 
' Co.Lit.  of  Courfe  of  Law,  "  unlefs  it  be  made  to  a  powerful  Man  to  fway  the 
569  b.  ■        Caufe. 

PI.  Com  81,  Sc£i.  13.  VII,  That  in  an  Adion  for  the  making  fuch  a  Leafe  for  Years, 
S;  it  is  not  neceffary  precifely  to  fet  forth  the  Commencement  and  End  of  it, 

fo^'zo.  ''''     becaufe  the  Plaintiff  is  fuppofed  to  be  a  Stranger  to  it. 

SeL^.    14,     VIII.  That  a  Leafe  for  Years  by  one  out  of  PofTtfTion  being 

made  off  the  Land,  is   as  much  within  the  Statute  as  if  it  had  been  made 

I  Aa!rV6,77.  upon  the  Land,  though  it  be  wholly  void  in  Law ;  for  it  is  a  Leafe  in 

Reputation,  and  taken  for  ilich  among  t!ie  Vulgar,  and  tends  as  much  to 

diiquiet  the  PoflefTion  as  if  i:  had  beenellcftual  in  Law. 


ScSf.  15, 
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SeB.  15.     IX.  That  no  Conveyance  made  by  one,   who  hath  the  un- Bro.  Mainte- 
contefted  Poflellion,  and  undifputed  abfolute  Propriety   of  Lands,  is  any  pj" "om*  88 
Way  within  the  Meaning  of  the  Statute,    becaufe  it  no  Way  favours  of  89. 
Maintenance,  and  can  be  prejudicial  to  no  one  j    from  w^hence  it  follows,  Co.Lit. 369.3. 
That  a  Diffeifor  obtaining  the  Releafe  of  the  Diffeiffee,  or  a  Mortgagor 
redeeming  his  Land,  are  in  no  Danger  of  the  Statute  in  Refpeft  of  any 
Contradt  by  them  made^  concerning  fuch  Land  after  fuch  Releafe  or  Re- 
demption , 

Se5l.  16.     X.  That  one,  who  gains  the  FofTeflion  of  Lands,  by    Vir-Pl.  Com.  88j 
tue  of  a  Judgment  at  Law  in   Affirmance  of  an  ancient  Title,    cannot  ?9- 
come  within  the  Meaning  of  this  Statute  in  Refpedl  of  any  Leafe  made  of  pi^sgS. 
fuch  Lands  ;    for  it  can  never  be  imagined.  That  it  was  the  Intent  of  the 
Statute  to  oblige  all  Perfons  who  fliould  recover  their  Lands,  to  occupy 
them  themfelves,  which  would  be  generally  inconvenient,  and  often  wholly 
impracflicable  j    and  therefore  it  muft  be  admitted  from  the  Neceffity  of 
the  Cafe,  That  fuch  Perfons  may  lawfully  leafe  their  Lands  and  Houfes 
to  proper  Tenants,  to  be  manured  and  occupied  for  the  ufual  Rents :    But 
if  it  fhall  appear.  That  the  Title  to  fuch  Lands  is  ftlU  contefted  notwith- 
ftanding  fuch  Recovery,  and  that  fuch  Leafe  was  in  Truth  defigned  for  the 
Maintenance  of  the  Title,    I  can  fee  no  Reafon  why  it  fhould  not  be  as 
much  within  the  Statute  as  any  Cafe  whatfoever.     However  there  feems  to 
be  no  Doubt,  but  that  if  a  DifleifTee  enter  upon  a  Diffeifor,  being  in  Poffef- 
fion  of  the  Land  under  a  pretended  Title,  and  immediately  fell  it  to  a 
Stranger,  he  is  as  much  within  the  Statute  as  if  he  had  been  out  of  Poffef- 
lion  at  the  Time  of  fuch  Sale  ;    for  notwithflanding  his  Intry  was  lawful,  i  Leon.  i66j 
and  he  had  both  the  abfolute  Property  and  Poffeffion  of  the  Landj  yet  inaf-  '^7- . 
much  as  the  Diffeifor  claims  a  Title  to  it,  which  is  yet  in  Difpute,  fuch  feems' con-^  * 
a  Sale  by  the  Diffeiffee  feems  within  the  Intent  of  the  Statute,    which  trary. 
meant  ablblutely  to  reftrain  all  Perfons    from  transferring   their   difputed 
Titles  to  any  Stranger  whatfoever.     But  it  is  faid,  that  fuch  a  Sale  by  a  Fa- 
ther to  his  Son  and  Heir  Apparent,  is  excepted  out  of  the  general  Purview  savii  95,  96: 
of  the  Statute,  by  common  Reafon,  which  by  the  Ties  of  Nature  as  well  i  i-eon.  167. 
as  of  Intereft,  obliges  fuch  a  Son  to  maintain  his  Father ;    yet  it  hath  been  ^°"  ^5^' 
holden  that  fuch  a  Sale  to  a  Brother  of  the  half  Blood  is  within  the 
Statute. 

Secf.  17.  XI.  It  is  faid  that  the  above  mentioned  Provifo,  That  i  Leon.  167.' 
one,  who  is  in  lawful  Poffeffion  by  taking  the  yearly  Rents  or  Pro-  ^*"^  54.  Q^- 
fits  of  Lands,  Z$c.  may  lawfully  buy  the  pretended  Right  of  any 
other  Pcriijn  by  reafonable  Means,  is  no  more  than  the  Law  would '-°-^"- 3 ^'^•^' 
have  implied,  if  it  had  not  been  expreffed  5  for  fuch  a  Contradl  can- 
not poffibly  be  to  the  Wrong  of  any  one,  and  tends  rather  to 
quiet  Sui^s  than  to  promote  them.  And  from  the  like  Reafon  alfo 
it  is  faid.  That  a  Diffeifor  may  lawfully  get  the  Releafe  of  the  Dif- 
feiffee, though  his  Poffeffion  was  unlawful ;  and  it  feems  clear.  That 
fuch  a  Releafe  cannot  come  within  the  Meaning  of  the  Statute,  if 
the  Diffeiffee  had  the  true  Right,  and  no  other  had  any  Pretence 
of  Title  to  the  Land  ;  for  in  fuch  Cafe  it  is  clear,  That  the  End  of 
the  Releafe  is  not  for  Maintenance,  but  for  the  Settlement  of  all 
Difputes:  But  if  fuch  a  Diffeiffee  had  had  but  a  contefted  Title,  and 
fuch  Releafe  were  intended  only  to  enable  the  Diffeifor  to  defend  him- 
felf  with  the  dubious  Title  of  his  Diffeiffee,  furely  it  cannot  but  be 
as  much  within  the  Meaning  of  the  Statute,  as  any  Conveyance 
to  one  vv'holly  out  of  Poffeffion.  However  it  feems  clear.  That  thofe 
Y  y  y  Inftances 
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Inflances  in  the  faid  Provifo,  by  which  it  is  fliewn  how  it  fhall  appear,  that 
the  Perfons  who  are  permitted  to  contrail  for  pretended  Titles  are  in  Pof- 
fellion,  as  by  the  receiving  of  Rent,  &c.  are  only  put  for  Examples, 
and  that  thofe,  who  are  any  Way  whatfoever  lawflilly  feized  in  Poffeffion, 
Reverfion,  or  Remainder,  are  within  the  Benefit  of  the  Provifo  ;  but  it  feems 
Co.Lit.369.b;  clear,  That  they  can  only  juftify  the  Taking  fuch  a  Conveyance  as  will 
ilrengthen  the  Eftate  whereof  they  are  feifed,  and  that  they  cannot  take  a 
Covenant  from  a  Stranger  to  convey  the  Land  to  them,  when  he  ihall' 
have  recovered  it  on  a  pretended  Right,  becaufe  fuch  a  Covenant  feems 
clearly  to  favour  as  much  of  Maintenance,  as  if  they  had  been  Strangers  to 
the  Land. 


FINIS. 


Notes  and  Additions  to  the  Firft  Book. 

IF  a  Man  be  a  Lunatick,  and  this  be  proved,  yet  the  Law  prefumes  the  adls  of  Page  2.  N"  [i] 
fuch  a  Perfon  to  be  committed  in  thofe  Intervals,  wherein  he  has  the  Ufe  of  Rea- 
fon,  unlcfs  by  Circumflances  it  appears  they  \vere  committed  in  the  Time  of  his 
Piftemper ;    and  this  iiolds  in  Civil  Cafes  as  well  as  in  Criminal,    i  H.  H.  P.  C.  34. 

A  Man  furdus  &  mutus  a  Nativitale  is  in  Prefumption  of  Law  an  Ideot ;  but  if  it 
appears  that  he  hath  Underftanding,  he  may  be  tried,  and  fuffer  Judgment  and  Execu- 
tion. Hale,  Uid. 

Neither  does  the  King's  Command  excufe  an  unlawful  Aft.  See  i  H.  H.  P.  C.  44,  Page  3-  N"^  [2] 
and  the  Authorities  in  the  Notes  there,  (b)  (d). 

]  But  by  9  do.  2.  c.  5.  this  Statute  of  i  James  i.  is  repealed,  and  no  Profecution  Page  6.  N°  [3] 
whatfoever  is  to  be  carried  on  againft  any  Perfon  for  Witchcrafr,  Sorcery,  &c.  but 
perfons  pretending  to  Witchcrafr,  ^c.  or  undertaking  to  tell  Fortunes,  or  pretending 
from  their  Skill  in  any  occalc  or  crafty  Science,  to  difcover  ftolen  Goods,  fiuill  be  im- 
prifoned  for  one  Year,  and  once  in  every  Quarter  of  the  faid  Year  ftand  on  the  Pillory 
by  the  Space  of  one  Hour;  and  fliall  be  obliged  to  give  Sureties  for  their  good  Be- 
haviour, jn  fuch  Sum,  and  for  fuch  Time,  as  the  Court,  by  which  fuch  Judgment  fliall 
be  given,  fliall  judge  proper. 

By  19  Geo.  2.  c.  21.  fed:.  15.  The  alove  J£ls  c/Gul.  ^  Jac.  are  repealed^  and  every  Vzgn  8.  N"  [4] 
Day-Labourer,  common  Soldier,  common  Sailor,  and  common  Seaman,  Jkall  fay  for  curfmg 

and  /wearing  i  s.  and  every  Perfon  under  the  Degree  of  a  Gentleman,  2  s.  and  every  Per-        . 

fin  of,  or  above  the  Degree  of  a  Gentleman,  5  s. 

Offenders  having  no  Spiritual  Promotion,  are  by  1  El.  c.  2.  feB.  7  and  8.  to  be  im-FEgeg.N"  [5] 
prifoned  for  one  Year  for  the  firft  Offence,  and  for  the  fecond,  to  be  imprifoned  for 
Life. 

But  it  is  provided  by  the  faid  A6i:  5  Ceo.  r.  f.  4.  fe£l.  2.  That  if  any  Mayor  or  other  Vigzii.'H'' [61 
Magiflrate  Jl:all  knowingly  and  ivillingly  refort  to  any  publick  Meeting  far  religious  Wor- 
fkip,  other  than  the  Church  of  Enghnd,  in  the  peculiar  Habit  of,  or  attended  li^ith,  the 
Enjigns  of  his  Office,  he  fljall  be  di fabled  to  hold  fuch  Office,  and  be  adjudged  incapable  of 
any  pullick  Employment  whatfoever,  in  England,   Wales,  Berwick,  Jcrfey  and  Guernley. 

By  I  Geo.  1.  flat.  2.  c.  55.  Papifts  not  taking  the  Oaths,  cr  not  regiftring  their  E-  Page  31.  N°  [7] 
ftates,  and  in  the  Manner  mentioned  in  the  A6f,  fhall  forfeit  the  Fee-fimple  of  fuch 
Larids,  &c.  two  Thirds  to  the  King,  and  one  Third  to  any  Proteftant  foirg,  [sfc. 
This  is  enforced  by  9  Ceo.  i.  c.  24.  feff.  5.  but  by  10  Ceo.  i.  c.  4..  feB.  i.  Women, 
Reverfioners,  Mortgagees,  and  Truftees  are  excepted,  and  by  fe£i.  10.  theClaufe  of 
the  former  Ads  relating  to  the  Forfeiture  of  Fee-fimple  Lands,  ^c.  is  repealed,  and 
the  Penalty  for  not  taking  the  Oaths,  or  not  Regiftring,  is  reduced  to  the  Forfeiture 
of  the  full  Value  of  one  Yeai's  Rent  of  all  the  Lands,  i£c.  not  regiftred  ;  two  Thirds 
to  the  King,  and  one  Third  10  the  Perfon  who  Ihall  fue  Tor  the  lame.  See  like  wife 
for  the  Inrclment  of  Deeds  and  Wills  by  Papifts,  3  Geo.  \j.  18.  Enlarged  by  j  i 
Ceo.  2.  c.  II.  and  amended  by  11  Geo.  2.  c.  17. 

But  an  Alien  fubjecl  to  a  foreign  State  at  War  with  ours,  living  here  as  an  Inha- Page  35.  N''[8j 
bitant  or  Trader,  whether  he  fettled  here  before  the  War  broke  out,  or  af'^er,  if  he 
compafs  the  King's  Death,  may  be  dealt  v/ith  as  a  Traitor;  therefore  the  general 
AVords  in  Co.  P.  C.  5.  where  it  is  faid  that  &\v  Alien  Enemy  cannot  be  guilty  of  Trea- 
fon,  mud  be  taken  with  the  Allay  given  in  Calvin's  Cafe,  /,  6.  b.  That  he  come  -to 
invade  this  Realm,  and  be  taken  in  War.  The  like  may  be  faid  of  fuch  as^re  fent  over 
merely  as  Spies  by  a  foreign  Piince  in  Hoftility.   i  H.  H.  P.  C.  92  to  95. 

The  King's  Companion  is  his  Wife,  during  the  Marriage  between  them.  A  Queen  Page  37.N°L9J 
divorced  from  the  King  a  vinculo  Matrimonii,  as  for  Confanguinity,  ^c.  is  not  a 
Queen  within  this  Ail,  though  the  King  be  living.  This  was  the  Cafe  of  Katherine., 
Henry  the  Eighth's  firft  Queen  ;  as  alio  of  his  fecond  Wife  Anne  Bullen,  who  wa\ 
alfo  divorced  a  linc.do,  and  the  Divorce  was  confirmed  by  28  H.  8.  c.  7.  but  though 
the  Marriage  was  declared  null  ab  initio,  yet  there  was  a  Claufe  in  the  faid  Act,  to 
pardon  all  Treafons  committed  againft  the  Queen  or  her  Daughter  Elizabeth,  the  Nul- 
lity riot  being  thought  a  fufEcient  Difcharge.   i  H.  H.  P.  C.  124. 

The  eldejl  Sgn  end  Heir  extends  not  to  a  collateral  Heir,  though  declared  Heir  appa-  Page  ,7  js;°[ic.) 
rent  to  the  Crown,  unlcfs  there  be  a  fpecial  Piovifion  for  that  Purpofc  by  Aft  of  Par- 
liament, 


Notes  and  Add  it  ions  to  the  Firft  Book. 

liamenr,  i  H.H.P.C.  125.  where  alfo  it  is  made  a  ^cere,  whether  the  Corripaf- 
fing  the  Death  of  Prince  Richard,  after  the  Death  of  his  Father  Edward  the  Black 
Prince,  and  during  the  Life  of  his  Grandfather  Edward  the  Third,  would  have  becnl 
Treafon  within  the  Statute  25  Edw.  3.  for  Richard  was  Heir^  and  the  Heirfhip  could 
not  be  devefted  by  any  after-born  Child  ;  and  in  Page  126,  it  is  faid  that  tho'  it  may 
probably  be  Trealbn  within  the  Intent  of  this  A6V,  yet  it  is  fittefl  to  be  firft  decided 
by  Parliament,  according  to  the  Caution  ufed  in  the  Statute  25  Edzu.  3. 

If  the  King  have  two  Daughters  only,  and  no  Son,  the  eldeft  Daughter  is  not  with- 
in the  Words,  nor  Intent,  of  the  King's  eldeft  Son  ;  for  a  Son  may  be  born  after ; 
but  Statutes  have  made  temporary  Provifions  in  this  Cafe.  1  H.  H.  P.  C.   126. 

The  Claufe  relating  to  the  Violating  the  King's  eldeji  Daughter  unmarried,  extends  to 
a  fecond  Daughter,  the  eldeft  being  dead.  But  at  Common  Law,  this  Treafon  ex- 
tended to  any  of  the  Daughters.  Britton^  c.  22.  §  71.  And  fee  feveral  other  Cafes 
and  ^laries  relating  to  this  Claufe  in   i  H.  H.  P.  C.  128,  129. 

Page  37. N"  [11]  Riding  armed  upon  a  private  Quarrel  or  Defign  againft  a  common  Perfon,  is  not 
Levying  War  againft  the  King  -,  nor  would  it  be  high  Treafon,  though  there  were 
really  a  War  levied  between  two  Noblemen,  or  others,  upon  a  private  Quarrel  be- 
tween them,  but  only  a  great  Riot  and  Contempt,  i  H.  H.P.C,  131,  133  10138, 
140,  141,  152,  260. 

Page  38.  N°  [iz]  ^"  'he  Claufe  about  levying  War,  the  Statute  fays  eti  fon  Realm.  The  Realm  of 
England  comprehends  the  narrow  Seas ;  and  therefore  if  a  War  be  levied  upon  thofe 
Seas,  as  if  any  Subjedt  invade  the  King's  Ships,  this  is  a  Levying  War  within  his  Realm, 
1  H.  H.  P.  C.  154,  325,  and  is  within  the  25  Edw.  3.  but  the  bare  detaining  of  fucli 
Ships,  or  of  the  King's  Caftles,  feems  not  to  be  levying  War  within  this  Statute,  i 
H.  H.  P.  C.  146,  but  was  made  Treafon  by  the  5  and  6  Edw,  6.  c.  11.  (fince  repealed) 
See  I  H.  H.  P.  C.  294,  296. 

Page  38.  N°  [13]  Ireland,  though  Part  of  the  Dominions  of  the  Crown  of  England,  yet  is  no  Part 
of  the  Realm  of  England,  as  was  ruled  in  Time  of  Edw.  i.  Yet  for  levying  War 
or  other  Treafon  in  Ireland,  the  Offender  may  be  tried  in  England,  by  35  //.  8.  c.  2. 
for  Treafons  done  out  of  the  Realm,  i  H.  H.  P.  C.  155.  See  B.  2.  ch.  25.  fe£i.  52,  53. 
The  fame  that  is  faid  of  Ireland,  may  be  faid  of  Man,  Jerfey,  Guernfey,  Sark,  and 
Alderney,  which  are  Parcel  of  the  Dominions  of  the  Crown  of  England,  but  not  within 
the  Realm  of  England  •,  but  they  have  fpecial  Laws  of  their  own,  applicable  to  Cri- 
minals, and  Jurifdiftion  for  their  Trials,  i  H.  H.  P.  C,  155,  156;  fee  alfo  the  fame 
Author,  p.  156,  157,  158.  concerning  IVales,  which  is  certainly  within  the  King- 
dom of  England,  and  therefore  not  within  the  Statute  35  //.  8,  c.  z.  for  Trial  of  fo- 
reign Treafons. 

Page  41.  N"  [14]  According  ioS'iv  Matthew  Hale,  in  his ////?.  Plac.  Coron.  Words,  unlefs  commit- 
ted to  writing,  are  not  regularly  an  overt  Afb  within  the  Stat,  25  Edw,  3.  See  p.  1 1  r, 
to  118. 

Page  42. N° [15]  ^''"  I^t^lth^"^  Hale's  Hift,  P.  C.  ill,  212,  makes  it  a  9luare,  whether  the  Counter- 
feiting of  Farthings  and  Half- pence,  msde  current  by  Proclamation,  be  not  Treafon 
within  the  25  Edw.  3.  but  he  feems  to  incline  to  the  Negative.    See  alfo  2  Inft.  ^jj. 

Page  43.  N"  [16J  But  Hak's  Hift.  P.  C,  229,  differs  from  Coke,  and  fays,  that  the  Intent  only  to  mer- 
chandife  or  make  Payment  with  fuch  foreign  Money  fo  imported,  isfufBcient  to  make 
it  Treafon  by  this  Statute. 

Page  4?.  N"  [i-l  ^y  ^  ^^°-  ^"  '■■  ^^-  Counterfeiting  Broad  Pieces  is  made  High  Treafon, 

By  1 5  Geo.  2.  c.  2S.  Altering  Shillings  and  Sixpences  to  make  them  refemlle  Guineas 
and  half  Guineas,  is  High  Treafon. 

By  fe£l.  2.  Uttering  falfe  Money  knowingly,  the  third  Offence  Felony  without  Clergy. 
Seft.  3.  Uttering  falfe  Money  tzvice  within  ten  D^ys,   or  having  more  about  thettiy  a 
Tear's  Imprifonment ;  fecond  Off'ence  Felony  without  Clergy. 
SefV.  4.  Offenders  Blood  not  corrupted. 
Seft.  6.  Counterfeiting  Copper  Money,  two  T'ear's  Imprifonment. 

Page  46.  N*  [18]  Stat.  9  Geo.  2.  c.  30.  fed.  i.    Any  Perfon  enlifting  himfelf,   or  hiring,  or  retainingy 

any  Perfon,  being  a  SubjeB.  of  his  Majefty,  with  an  Intent  to  caufe  fuch  Perfon  to  inlifty 
or  procure  any  Juch  Perfon  to  go  beyond  Sea,  in  order  to  ferve  any  foreign  Prince  or  State  as 
a  Soldier,  without  Leave  firft  obtained  under  his  Majeftfs  Sign  Manual,  fuch  Offender 
floall  fuffer  as  a  Felon,  without  Benefit  of  Clergy. 

Seft.  2.  Any  Offence  againft  this  A£l  committed  out  of  this  Realm,  may  be  alledged  la 
be  committed,  and  may  be  enquired  of,  and  tried  in  any  County  in  England. 

Page  46.  N"  E 19]  By  29  Geo.  2.  c.  17.  If  any  Subje^  fljall  agree  to  go  beyond  Sea,  in  order  to  inlift  for 

a  Soldier  in  any  foreign  Service,  though  no  inlifting  Monty  be  equally  paid ;    or  if  any 

Perfon 
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Perfon  P^all  ev.gng;  or  prcaire  any  SuljeSi  to  agree  to  go  heySnd  Se.i,  in  order  to  he  inVftei 
in  any  foreign  Service,  ivilbout  his  AhJeMy's  Leave,  though  no  inUfiing  Mrney  be  c^uallj 
paid,  he  fhall  be  guilty  of  Felony  voilhout  Benefit  of  CL  rgy. 

By  29  Geo.  2.  c.  17.  fed.  i.  Accepting  of  any  military  Commiffon,  &c.  /« //?v  TrfWi^  Page  48.  N' [20J 
Kin£s  Service,  without  Leave  under  the  Sign  Manual,  is  Felony  without  Clergy. 

Skin.   109.  cites  the  Cafe  of  P^rgiter,'  w\\\ch  was  tried  nt  the  Bar,  where  an  Infor- Page  49.  N''[2!] 
mation  was  exhibited  againfl  him,  for  an  Offertce  at  Common  L.aw,  for  having  Ibid  an 
Inkhorn  mixed  wich  bafe  Meial  for  Sterling.     The  Court  was  of  Opinion,  that  the 
felling  fuch  Metal,  tho'  but  for  a  reafonable  Price,   was  an  Offence,  and  that  no  fuch 
Metal  fliould  be  made. 

In  1  H.  H.  E.  C.  4S.  it  is  made  a  ^.rre,  whe!her  a  Wife  can  be  guilty  of  Mifpri-  Page  56.  N"  [22] 
fion  of  Treafon  committed  by  her  Hufband.     ' 

See  in  Skin.  637,  638,  "The  King  and  Cowpex,  i£c.  an  Information  at  Common  Law  p^tre  60.  N"  [23] 
preferred  againft  the  Defendants,  tor  hiring  a  Ship  10  go  over  m  France,  during  the 
War  between  England  and  that  Kingdom,  wu\\  aiv  Intent  to  alfilt  the  King's  Enemies 
in  Contempt.  Dan.  Reg.  [^c.     The  Court  held  it  to  be  a  great  Offence  at  Common 
Law,  bordering  upon  Treafun  ;  and  the  Detendants  were  fined  accordingly. 

A  Man  falls  from  his  Horle  againft  a  I'runk,  "whereof  he  die.s,   ihe  iHlorfe  is  forfeit  Pa^e  67  N°  [24] 
as  a  Deodand,  but  not  the  Trunk,  3  Edw.  3.   Fitz.  Coron.  341.  but  fee  a  ftrong  Au- 
thority in   I  H.  HP.  C.  4.Z0,  421,  that  in  tliis  Cafe,  the  Horfe  is  not  forfeited,  unlels 
he  throw  his  Rider, 

The  Inquifition  may  alfo  be  before  the  Comm'ifTioners  of  G.xol- Delivery,    Oyer  and  Page  67.  N°  [25] 
Ten?i:ner,  or  of  the  Peace,  if  orriiitcd  by  the  Coroner  ;    and  hence  it  is,  that  neither 
thefc  Goods,  nor  the  Goods  of  Felons  of  ihemfelves,  Felons  and  other  ouilawed  Perfons, 
can  be  claimed  by  Prefcrip  ion,  bscaufe  there  muft  appear  a  Title  to  them  by  Matter 
of  Reco.-d,  before  they  are  forfeited.   1  //.  //.  P^C.  419. 

Lord  Hale  is  of  Opinion,  ihat  the  lafl:  Cafe  of  this  Se^.  is  only  Death  per  hfortu^  -pags  68.  K'^  [26} 
vium,  and  ;hat  the  Opinion  of  Dalton^  c.  92.  is  not  warranted  by   the  Authorities  he 
cites,  I  H.  H.  P.  C.  413,  but  that  if  A.  had  ftruck  B.  with  a  Knife,  intending  to  kill 
him,  and  mifTing  B.  had  ftruck  and  killed  himlelf,    there  he  had  been  felo  de  fe, 
•Ibtd. 

Buti  L.ord  Ha/e,- Fo/.  I. /).  416,  417,  is  of  Opinion,  that  an  Inquifition  taken  before  p^gg  68.  N°  [27] 
ihe  Qoi-onef  Juper  \)ifum  corporis,  is  ti  aver  fable:     See  5.  2.  cb.  ^.  feSi.'  c^i. 

.     I   H.  H.  p.  C.  497,  498,  feems  of  the  contrary  Opinion,  and  that  it  is  not  Fe-  rage7o.N°  [28] 
lony,  but  only  a  great  Mifprifion  in  the  Judges  of  the  Common  Pleas,  in  cafe  of  Ap- 
peal by  Original,  or  in  Juftices  of  the  Peace,  in  cafe'of  Indidment  of  Treafon,  to  give 
.Judgment  and  award  Execution.  ^ 

■  If  A.  not  beirig  indided,  but  only  fufpefted  by  B.  refifts  or  flies  upon  5.'s  offering  to  Pjge  71.  N*'  [29] 
arreft  him,  and  is  killed,  if  no  Felony  was  committed,  or  B.  had  no  probable  Caufe 
of  Sufpicion,  this  is  at  leaft  Manflaughter  in  B.  If  a  Felony  had  been  committed, 
though  A,  be  not  guilty,  yet  5.  having  Caufe  to  fufpeit  him,  may  juftify  imprilbiiing 
him;  but  ^xre,  if  5.  fhould  kill  //.  in  the  Purfuir,  whether  this  will  excufe  hini 
from  ManOaughter.  i  H.  H.  P.  C.  490.  See  alfo  2  H.  H.  P.  C.  83,  1 19.  And  in  cafe 
B.  be  a  Conftable  or  OfTicer,  fee  2  H.  H.  P.  C.  92,  93.  If  Felony  be  committed  by 
one,  and  another  arreft  him  not  knowing  the  Truh,  the  Law  is  the  fame  as  if  he 
knew  it,  only  he  does  it  at  his  Peril.  2  //.  H.  P.  C.  70. 

A  Man  killing  one  who  attemp's  to  ravifh  his  Wife  or  his  Daughter,  is  within  the  page  72.  N«  [3c] 
'Privilege  o(  fe  defefidendo,  if  it  could  not  otherwife  be  prevented  ;    but  if  it  might,  he 
is  guilty  of  Manflaughter.    i  H.  H.  P.  C.  485,  486. 

If  the  unlawful  Aifl  be  only  malum  prohibitum,  as  by  the  Star.  33  H.  8.  c.  6.  Ao  pa^e  74. N^fn] 
Perfon,  not  having  Lands,  &c.  of  the  J'earh  Value  of  one  hundred  Pounds  per  Annum, 
may  keep  a  Gun,  upon  Pain  of  Forfeiture  of  ten  Pounds  -,  then  fuppofing  a  Perfon  not 
qualified  fhoots  at  a  Bird,  and  by  Mifchance  kills  the  By-ftander,  by  the  breaking  of 
the  Gun  or  by  fome  other  Accident,  this  according  to  Lord  Hale,  amounts  only  to 
Chance-medley,    i  H.  H.  P.  C.  475,  476, 

Sira.  481.  One  Burton  came  to  Town  in  a  Chaife,  and  before  he  got  out  of  it,  he  Page  74.  N-[32] 
fired  his  Piflols,  which  by  Accident  killed  a  Woman  ;    and  King,  C.  J.  of  C.  P.  ruled 
it  to  be  but  Manflaughter. 

Or  by  imprifoning  a  Man  fo  ftriftly  that  he  dies ;    and  therefore  where  any  one  dies  Page  78.  N^  [33} 
in  Gaol,  the  Coroner  ought  to  be  lent  for,  to  inquire  after  the  Manner  of  his  Death,    i 
H.  H.  P.  C.  432.  fee  B.  2.  Ch.  9   Sea.  2  i . 

If  he  does  not  know  the  Beaft  ufed  to  hurt  People,  he  is  not  to  be  punifhed  ;    but  Pag*  79^^°  [34] 
if  the  Beaft  be  fent'  NatW:?,  he  is  bound  at  his  Peril  tu  keep  him  up  fafe.   i  H.  H.  P. 
C-  430.  43 '5  ^'7- 
Vol.  I.  Z  z  2  By 
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Page  79.  No  [35]  By  1  Geo.  2.  cat.  Jf  any  Perfon  he  felonioujly  Stricken,  or  Poifmed  upon  the  Sea,  cr  at 
any  Place  out  i?/'  England,  and  dies  in  England,  or  Stricken  or  Poifoned  in  England,  and 
dies  on  the  Sea,  or  c«/ 0/"  England  v  in  either  Cafe  an  IndiSlment  found  by  furors  of  the 
County  in  which  fuch  Death,  Stroke  or  Poifoning,  happened  refpeSiively,  fljall  be  as  effec- 
tual at  Law,  againjl  Principals  and  Acceffaries,  and  all  Courts  fJ:all  proceed  in  the  fame 
Manner,  and,.  Offenders  have  the  fame  'Trial,  &c.  (Challenges  for  the  Hundred  ex- 
cepted) as  if  the  Stroke,  Poifoning  and  Death  had  happened  in  the  County  where  the  In- 
diSiment  is,  found. 

Page  80.  N°  [36]         Lord  Hale,    H.P.C.  433.  is  of  Opinion  that  the  Caufing  an  Abortion  by  giving 

a  Woman  a  Potion,  or   ftriking  her,    is  not  Murder  nor  Mannaughter,  becaufe  the 

y   >    .       Child  is  not  yet  in  rerufn  natura  ;    nor  can  it  be  legally  known,  whether  it  were  killed 

or  not  -,    and  he  fliys  it  would  not  be  Homicide,  though  fuch  Child  were  born  alive 

r-  ,>    ,  .  and  baptized,  and  afterwards  died  of  the  Stroke  given  the  l>/[other  i    for  this  he  cites 

I  £^.  3.  23.  b.  Fitz.Coron.  146. 

He  who  gives  a  Potion  to  deftroy  the  Child,  if  it  kills  the  Mother,  is  guilty  of  Mur- 
der.  I  H.  H.P.C,  ^29. 

PageSo.  N°[37j  If  a  Bailiff  enter  by  the  outer  Door  happening  to  be  open,  he  may  break  open  the 

inner  Door,  and  killing  him  in  this  Cafe  would  be  Murder,  i  H.  H.  P.  C.  458,  459. 
See  how  far  Officers  are  juflified  in  breaking  open  Doors,  and  confequently  when  the 
Perfbns  killing  them  are  guilty  of  Murder.  Jbid.  .and  2  H.  H.P.C.  94.  and  B.  2. 
Ch.  14. 

Page 93.  N'^  [38]  But  in  i  H.  H.  P.  C.  54.  it  is  faid,  this  Rule  by  the  Law  of  England  is  falfe  -,  and 
therefore  if  a  Perfon  being  under  Neceffity  for  want  of  Victuals  or  Clothes  fleal  another 
Man's  Goods,  it  is  Felony. 

Fa£e93.N'' [39]  .■  Stat.  4  Geo.  2.  c.  32.  Every  Perfon  zvho  ffall  fteal,  rip,  cut  or  break  with  Intent  ta 
fieal,  any  Lead,  Iron  Bar,  Iron  Gate,  Ircn  Palifadoe,  or  Iron  Rail  fixed  to  any  Divelling- 
Houfe  or  other  Building,  cr  fixed  in  any  Garden,  Court-l'ard,  Fence,  or  Outlet  belong- 
ing to  any  Building,  fliall  be  guilty  of  Felony,  and  tranfported  for  Seven  2''ear,  and  every 
Perfon  aiding  or  abetting  injiealing,  ripping,  &c.  or  buying  or  receiving  fuch  Lead^  Iron^ 
&CC.  knowing  the  fame  to  be  ftolen,  fhall  be  fubje^  to  the  fame  Punifiment. 

Page93.  N°  [+0]  Stat.  2  Geo.  2.  cap.  25.  fe(5t.  3.  If  any  Perfon  ft  eal  or  take  by  Robbery  any  Exchequer 

Orders  or  ^Tallies,  intitling  any  other  Perfon  to  any  Annuity  or  Share  in  any  Parliamentary 
Fund,  or  any  Exchequer  Bills,  Bank  Notes,  South-Sea  Bonds,  Eafl-India  Bonds,  Divi- 
dend JVafrdnts  of  the  Bank,  South-Sea  Company,  Eaft-fndia  Company,  or  any  other  Com- 
pany, Bills  of  Exchange,  Navy  Bills  or  Debenturs,  Goldfmiths  Notes  for  Payment  of  Mo- 
ney, or  other  Bonds  or  IVarrants,  Bills  or  Promiffory  Notes  for  the  Payment  of  Money,  be- 
ing the  Property  of  any  other  Perfon,  notzvitlftanding  any  of  the  faid  Particulars  are  term- 
■  ed  in  Law  a  Chok  in  Aftion,  it  fhall  be  deemed  Felony  of  the  fame  Nature,  and  with 
or  without  Benefit  of  Clergy,  as  if  the  Offender  had  ftolen,  &ic.  any  other  Goods  of  like  Value 
with  the  Money  due  on  fuch  Orders,  &c.     '    ■  ■/    •       ■ 

Sed.  5.  No  Attainder  for  any  Offence  hereby  made  Felony  fl: all  work  Corruption  cf  Bloody 
Lofs  of  Dower,  or  Difloerifon  of  Heirs. 

Sed.  6.  This  Acl  fiall  continue  for  five  Tears. 

Revived  and  made  perpetual,  9  Geo.  2.  cap.  18.  feSl.  i. 

Page  94.  N»  [41]  Takers  o^  Hawks  Eggs  are  not  guilty  of  Larceny,  but  are  punifhable  by  Fine  and 
Imprifonment  upon  the  i9/<j/.   iiH.y.  c.iy.  and  31 //.  8.  c.12.    1  H.  H.  P.C.  511. 

Page  96..  N-"  [42]  Stat.  7  Geo.  2.  c.  21.  fed.  i.  If  any  Perfon  fhall,  with  any  cffenftue  Weapon  affault, 

or  floall  by  Menaces  or  in  a  violent  Manner,  demand  any  Money,  Goods  or  Chattels,  from 
any  Perfon,  with  an  intent  to  rob  fuch  Perfon,  every  fuch  Offender  fl^all  be  guilty  of  Felony.^ 
and  tranfported  for  Seven  Tears. 

Sed.  2.  And  if  fuch  Felon  flmll  break  Gaol,  cr  efcape,  or  return  from  Tranfportation 
to  Great  Britain  or  Ireland,  before  the  Expiration  of  the  faid  Term,  he  fhall  fuffer  as  a  Fe- 
lon, without  Benefit  of  Clergy. 

Page  96.  N°  [43]  But  S>ii.ere  whether  the  taking  the  Purfe  or  Hat,  l^c.  in  the  Prefence  or  before  the 
Face  of  the  Perfon  robbed,  be  necelfary  to  make  the  Offence  Robbery,  as  in  the  Cale 
put  by  Hale,  H.  P.  C.p.  533.  from  Dalton  ;  if  B.  flying  from  the  Thief  lets  fall  his 
Har,  and  the  Thief  take  it  and  carry  it  away  ?  If  fuch  Preience  be  neceffary,  it  feems 
very  cafy  to  elude  the  Law, 

Page  97.  No[44]  But  if  Words  of  Menace  be  not  ufed  till  after  a  clandeftine  Taking,  it  is  only  Lar- 
ceny, as  in  the  Cafe  of  Harman  s.x\A  Halfpenny,  in  i  H.,  H.  P.  C.  ^^4,  535.  where 
Halfpenny  going  up  a  Bank  to  open  a  Gap,  Harman  flipt  his  Hand  into  his  Pocket  and 
took  his  Purfe,  and  upon  Halfpenny's  feeing  it  in  Harman's  Hand  and  demanding  it 
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again,  llarmuii  threarcned  him,  if  he  fpoke  of  ir,  and  went  off  with  t!ie  Purfc.  Tliis 
was  ruled  only  Stealth,  and  the  Offender  had  his  Clergy. 

But  it  /hoiild  Teem,   that  this  was  a  private  Stealing  from  the  Perfon  o"^ another,  and  p^^g  ri-.No-[4-l 
therefore  if  above  the  Value  of  12^.  would  have  been  cufted  of  Clergy  by  S  El'i%.  c. 
4;  if  the  Indictment  had  been  laid  purfuant  to  that  Statute. 

See  8  Geo.  2.  c.  16.  22  Geo.  i.  c.  24.  when  a  Hundred  is  liable  to  anfwer  Damages 
for  a  Robbery,  and  how  to  proceed  againft  the  Hundrid. 

By  8  Geo.  2.  c.  16.  feiSf.  9.  Ten  Pounds  Rcivard  are  given  for  afprchending  a  Robber 
fo  as  to  indemnify  the  Hundred. 

In  2  H.H.P.C.  14,  15,  it  is  faid  that  the  Court  of  King's  Bench  had  certainly  a  Page  98.  N<>  [46] 
concurrent  Jurifdicflion  with  the  Admiralty,  in  Cafes  of  Felonies  done  upon  the  Nar- 
row Seas  or  Coarts,  though  it  were  High  Sea,  becaufe  within  the  King'b  Realm  of 
England.  But  that  this  Jurifdidion  of  the  Common  Law  Courts,  v/as  interrupted 
by  a  fpecial  Order  of  the  King  and  Council,  35  Ed.  3.  And  that  fince  the  38  Ed.  3. 
it  does  not  appear  that  the  Courts  of  Common  Law  took  Cognifance  of  Crimes  com- 
mitted upon  the  High  Seas. 

Stat.  8  Geo.  I.  c.  24.  fc(5t.  i.  If  any  Commander  of  a  Ship  or  other  Perfon  fjall  any  Vag^  loi.N'Li;] 
wife  trade  "xith  any  Pirate.,  or  fjall  furnifh  any  Pirate  with  Ammunition  or  Stores,  or  fit 
out  any  .Ship  it'ithfuch  Deftgn.,  or  confederate  or  correfpond  with  any  Pirate,  hWiZing  him  to 
be  fucb  ;  every  fucb  Offender  fhall  be  adjudged  guilty  of  Pircy,  and  jhall  be  tried  according 
to  the  Statute  of  28  H.  8.  c.  15.  and  the  11  (J  12  W.  3.  c.  7.  made  perpetual  by  the 
6  Geo.  I.  c.  19.  and  being  convi^ed  Jhall  fuffer  as  a  Pirate.  And  Perfons  belonging  to 
any  Ship,  who  fhall  upon  meeting  any  Merchant  Ship  upon  the  High  Seas,  porcibly  board 
fucb  Ship,  and  though  they  do  not  carry  off  fuch  Ship,  fioall  throw  over  board  or  de- 
jiroy  any  Part  of  her  Goods,  fljall  be  puniflxd  as  Pirates. 

Set't.  2.  Every  Skip  fitted  out  ivith  Defign  to  trade  with  or  fupply  any  Pirate,  and 
all  the  Goods  put  on  board  fuch  Ship,  fljall  be  ipfo  fatfto  forfeited ;  one  Moiety  to  the 
King,  and  the  other  to  the  Informer,  to  be  recovered  in  the  High  Court  of  Admiralty. 

Se(5f.  3.  All  Perfons  declared  Acceffaries  by  the  11  ^  12  W.  3.  are  hereby  declared  prin- 
cipal Offenders. 

Sedl.  4.  O fenders  convi^ied  on  this  ASi  fljall  be  excluded  from  the  Benefit  of  Clergy. 

This  Aft  is  made  perpetual  by  2  Geo.  2.  c.  28.  fi£l.  7. 

By  Stat.    18  Geo.  2.  c.  30.  Perfons  committing  Hoftilities,  or  aiding  Enemies  at  Sea,Vage  ioi.N°[48j 
may  be  tried  as  Pirates. 

By  32Geo.  2.  c.  25.  Piracies  and  Robberies  by  Crews  of  private  Ships  of  Jfar  are 
prevented. 

The  Word  Noilanter  is  to  be  applied  to  all  that  follows,  viz.  fregit  &  intravit ;   fo  Page  102.  N°  [49] 
that  if  the  Breaking  were  in  the  Day-time,  and  the  Entry  by  Night,  or  viceverfa,  this 
will  not  be  Burglary.     But  if  the  Breaking  be  one  Night,  with  an  Intent  to  enter  and 
commit  Felony  another  Night,  which  is  done  accordingly,  this  feems  to  be  Burglary 
according  to   1  H.  H.  P.  C.  551. 

Sir  Matthew  Hale,  H.P.C.  552.  fays,    that  in  an  Arraignment  for  Burglary  be- Page  icz.  N''[5o] 
fore  him,  he  was  doubtful   whether  creeping  down  a  Chimney  were  Burglary,  till  it 
appeared  that  fome  Bricks  had  been  thereby  loofened   and  thrown  down  into  the 
Room. 

Bur  if  he  Ihoot  without  the  Houfe,  and  the  Bullet  comes  in,  this  feems  to  be  no  Entry  Page  'oj-  ^°  [S'l 
to  m.'ke  Burglary,    ^^re   i  H.  H.  P.  C.  555. 

Ip  I  H.  H.  P.  C.  553.  it  is  faid  to  be  Burglary  in  both.  P^S^  "^3-  N°  [52] 

But  if  one  break  open  a  Study  or  Counting-Houfe,  or  Shop  within  the  Houfe,  P-^se ' 04-  ^"[55] 
this  is  Burglary,  though  none  ufually  lodge  in  the  Study  ;    and  the  fame  Law  ftems  to 
be,  if  one  break  open  a  Cupboard  or  Counter  fixed  to  the  Houfe,  S^i^ere  1  H.  H.  P.  C. 
g^^.  but  not  a  Cheft,  becaufe  it  is  no  Part  of  the  Houfe,  ibid.  554.  but  it  is  Felony 
without  Benefit  of  Clergy  by  Statutes.     See  B.  2.  Ch.  33.  of  Clergy,  fe^.  64. 

A  Woman  being  a  Man's  Concubine  is  no  Exception  at  this  Day.    i  //.  H.  P.  C.  Tagc  icS- 1^'"  [54] 
628.     And  the  Opinion  of  Mr.  Finch,  cited  by  Dalton,  and  by  Stamford  from  Brit/on, 
thar  it  can  be  no  Rape  if  the  Woman  conceive,  feems  to  be  no  Law.    i  H.  H.  P.  C. 

The  Divorce  intended  is  certainly  not  a  vinculo  Matrimoaii,  for  then  without  the  Aid  Pas«  "••  N'  [55] 
of  a  Provifo  either  Party  might  freely  marry  ;    but  it  mull  be  intended  of  a  Divorce  a 
Menfa  isS  Thoro.     The  Doubt  in  Cro.  Car.  461.  is  whether  a  Divorce  cmfa  ftviti.e  . 

was  within  this  Exception,  becaufe  it  feemed  rather  to  be  a  provifional  Separation  for 
the  Wite's  Safety  and  Maintenance,  than  a  Divorce  ;  but  it  was  never  refolved.  i  //. 
H.P.C,  6^^. 

Two 
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Page  1 1 3.  N' [56]  two  People  put  in  Bail  in  feigned  Names,  and  becaufe  there  were  no  fuch  Perfons^ 
they  could  not  be  profecuted  for  perlbnating  B.iil  upon  the  S;atutes ;  fo  the  Court  or- 
dered them  and  the  Attorney  to  be  fut  in  the  Pillory,  which  was  done  accordingly. 
Anon.  Stra.  384. 

Page  114.  NO  [57]  Bail  taken  before  i  Judge  is  not  Bail  within  this  Statute  till  it  be  filed  of  Record ; 
and  if  it  be  not  filed,  the  acknowledging  thereof  in  another's  Name,  makes  not  Felony, 
but  a  Mifdemeanor  only,   i  H.  H.  P.  C.  6^6. 

Page  114.  N"  [58]  By  14  Geo.  2.  c.  6.  and  15  Geo.  2.  c.  34.  Stealing  one  or  mere  Sheep,  Bullss  Cozvs, 
Oxen,  Steers,  Bullocks,  Heifers,  Calves,  or  Lambs  (and  no  other  Cattle  whatfoever)  or 
any  Part  of  them,  is  Felony  ■without  Clergy. 

Page  117.  N°  [59]  See  the  Ad  which  has  been  annually  paft  of  late  Years,  intituled,  An  A£l  for  punifh- 
ing  Mutining  and  Befertion,  and  for  the  better  Payment  of  the  Army  and  their  garters. 
By  which  Soldiers  for  the  Offences  of  Mutiny  and  Defertion,  i^c.  are  fubjefted  to  Mi- 
litary Law,  and  the  Judgment  of  a  Court  Martial.  And  by  which  the  King  is  im- 
powered  to  make  Articles  of  War. 

Page  n8.N°[6o]  And  by  12  Atmce,  flat.  2.  c.  18.  fe8.  5.  made  perpetual  by  4  Geo.  i.  c.  12.  it  is 
enafted,  I'hat  if  any  Perfon  fhall  make,  or  be  affifling  in  making  any  Hole  in  a  Ship,  or 
flmll  fieal  any  Pump  belonging  to  any  Ship  in  Diflrefs,  or  ftjall  be  aiding  or  abetting  to  fuch 
ftealing,  or  fhall  -wilfully  do  any  'Thing  tending  to  the  immediate  Lofs  or  Diftruulion  of  fuch 
Ship,  fuch  Perfon  pall  be  guilty  of  Felony  without  Benefit  of  Clergy. 

Page  118,  N°[6i]  Stat.  11  Geo.  i.  c.  29.  feft.  6.  If  any  Owner  of.  Captain,  Mafter,  Officer  or  Mariner., 
belonging  to  any  Ship,  fhall  wilfully  cafl  away,  burn,  or  otberwife  Defray  the  Ship  of  which 
he  is  Owner,  or  to  which  he  belongs,  or  procure  the  fame  to  be  done,  with  Intent  to  preju- 
dice any  Perfon  that  hath  or  flmtl  underwrite  any  Pulley  of  Infurance  thereon,  or  any  Mer- 
chant  foall  load  Goods  thereon,  or  any  Ow.ier  of  fuch  Ship,  the  Perfon  fo  offending  pall 
fuffer  as  a  Felon  without  Benefit  of  Clergy. 

Page  119.  N*  [62]  By  4  Geo.  i.  c.  11.  feci.  6.  Perfons  imprifoned  for  exporting  Wool,  &c.  refufing  to 
plead.  Judgment  fhall  be  entered  againft  them  by  Default ;  and  if  they  pay  not  the  Sum  re- 
covered againft  them,  within  three  Months  after  Judgment,  they  fljall  be  tranfported  as 
Felons  \  and  if  they  return  to  Great  Britain  or  Ireland  before  the  Expiration  of  Seven  2  ears, 
they  /hall  fuffer  as  Felons  without  Benefit  of  Clergy. 

Page  1 19. N°  [63]  By  1 2  Geo.  2.  c.  2 1 .  fed.  26.  //  is  Felony  and  Tranfportation  for  Seven  2'ears  to  oppofe 
Officers  feizing  Wool,  &c. 

By  fed.  29  of  fame  Statute,  //  is  500 1.  Penalty  to  infure  or  procure  TVool  to  be  landed 
in  foreign  Parts. 

By  26  Geo.  2.  c.  1 1.  Permiff.on  is  given  to  export  Wool,  Sec.  from  any  Part  <?/' Ireland 
to  any  Part  of  England. 

Page  121. N°  [64]  By  6  Geo.  2.  c.  37.  fed.  7.  which  by  10  Geo.  2.  c.  32.  fed.  4.  is  incorporated  with 
9  Geo.  2.  C.22.  and  which  is  made  perpetual  by  31  Geo.  2.  c.  32.  fed.  2.  If  any 
Perfon  fhall  unlawfully  and  maliiioufly  break  down  or  cut  down  the  Bank  of  any  River,  or 
any  Sea  Bank,  whereby  any  Lands  fhall  be  overflowed  or  Damaged ;  he  fljall  be  guilty  of 
Felony  without  Benefit  of  Clergy,  and  the  Hundred  fhall  be  anfwerable  for  Damages  not  ex- 
ceeding 200 1. 

Page  122.  N°  [65]  This  Ad  of  the  13  and  14  Car.  2.  c.  22.  and  the  Claufe  in  the  18  Car.  2.  c.  3.  fe£i. 
2.  taking  away  the  Benefit  of  Clergy  from  great  and  no-:'rious  Thieves  and  Spoil- 
takers  in  the  Counties  of  Northumberland  and  Cumberland,  as  alfo  the  Claufes  in  the  29 
&  30  Car.  2.  c.  i.  fetl.  2  and  3.  empowering  the  Juftices  of  Peace  for  the  faid  Coun- 
ties refpcdivery,  to  take  Security  from  the  Perfons  by  them  employed,  for  the  Prefcr- 
vation  of  the  faid  Counties  from  Theft  and  Rapine,  l^c.  are  revived  and  made  per- 
petual by  31  Geo.  2.  c.  42. 

Page  123.  N°[66]  By  the  5  Geo.  2.  c.  30.  fe^.  i.  continued  by  31  Geo.  2.  c.  35.  fe£i.  3.  until  September 
1764,  and  from  thence  to  the  End  of  the  Next  SelTions  of  Parliament,  the  Time  limi- 
ted for  Bankrupts  to  furrender  themfelves  is  forty-two  Day?,  which  by  feff.  3.  of  the 
faid  Stat,  may  be  enlarged  by  the  Chancellor,  Lord  Keeper,  ^c.  to  any  Time  not 
exceeding  fifty  Days,  to  be  computed  from  the  End  of  (he  faid  forty- two  Days ;  fo 
as  fuch  Order  for  enlarging  ihe  Time  be  made  at  leaft  fix  Days  before  the  Time  fuch 
Bankrupts  were  to  fr.rrender  themfelves.  And  the  Bankrupt  not  furrendering  himfelf, 
and  refufing  to  make  Difcovery,  or  imbeziling,  (jfc.  is  to  be  adjudged  a  Felon  withouc 
Benefit  of  Clergy. 

Page  1 24.  N°  [67]       Thefe  Claufes  making  it  Felony  without  Benefit  of  Clergy,  to  forge  Exchequer  Bills, 

Stamps,  Lottery  Tickets  or  Orders,    as  alio  Annuity  Orders,  are  ufually  repeated  or 

referred  to  in  all  Ads  of  Parliament  direding  the  ifluing  Exchequer-Bills,  ^c.     See  the 

3  9  (j^o. 
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9  Qio.  I.  £.12.  feci.  4.  relating  to  Annuity  Orders  made  in  purfuance  of  that  Ad,  and 
the  A(fts  therein  mentioned. 

Stat.  6  Geo.  i .  c.  1 1 .  feft.  50.  If  any  Perfon  fiall  forge,  counterfeit  or  alter  any  Re-  Page  1 24.  N°  [68] 
ceipt,  (of  the  Soutli-Sea  Company)  Warrant,  or  Endorfment  or  Writing  thereupcn  or 
therein,  or  fmll  tender  fuch  forged,  &c.  Receipt,  &c.  knoiving  the  fame  to  be  forged,  to 
the  faid  Company,  or  to  any  of  their  Officers,  cr  floall  offer  to  difpofe  of  the  fame,  knonxing 
the  fame  to  be  forged,  and  ijcith  Intent  to  defraud  the  faid  Company ^  cr  any  other  Perfon  ; 
fuch  Offender  fhall  be  adjudged  a  Felon  tvithout  Benefit  of  Clergy. 

Scat.  6  Geo.  i.  c.  18.  ied.  13.  If  any  Pirfcn  fljall  forge  or  counterfeit  the  Common  Seal  Page  m.N'^  [6^] 
of  either  of  the  Corporations  for  y^ffurancCy  or  fJ.mll  fcrge,  counterfeit  cr  alter  any  Policy, 
Bill,  Bond  or  Obligation,  under  the  Common  Seal  of  either  the  fame  Corporations,  cr  pall 
cffer  to  dijpofe  of  or  pay  away  any  fuch  forged  Policy,  Bill,  hcc.  kno'voing  the  fame  to  be 
fuch,  or  Jljall  demand  the  Money  therein  contained,  or  pretended  to  be  due  thereon,  or  any 
Part  thereof,  from  fuch  Ccrporaticn  or  their  Officers,  zdth  Intent  to  defraud,  &cc.  every 
fuch  Offender  fJoall  be  guilty  of  Felony,  without  Benefit  of  Clergy. 

Srat.  8  Geo.  i.  c.  22.  fed.  i.  If  any  perfon  fmll  forge  or  counterfeit,  or  procure  to  ^^  Page  124.  N°  [70] 
forged,  or  kncvjingly  and  ivilfully  a5l  or  afftji  in  the  Forging  any  Letter  of  Attorney,  cr 
other  Authority  to  transfer,  affign,  &c.  any  Share,  cr  Part  of  fuch  Share,  of  and  in  the 
capital  Stocks  of  Bodies  corporate  eflaUifhed  by  A£l  of  Parliament,  or  to  receive  Annuities  or 
Dividends,  or  f,:atl  forge  the  Name  of  any  Proprietor,  or  of  any  Perfon  intitled  to  any 
Annuity  or  Biviicnd,  or  to  any  fuch  pretended  Letter  cf  Attorney,  or  fioall  fraudulently  de- 
mand any  Share  in  Stock  transferred,  or  fuch  Annuity,  Dividend  or  Part  thereof,  to  be  re- 
ceived by  Virtue  of  fuch  forged  Letter  of  Attorney,  or  ffall  falfely  perfonate  any  Proprietor 
of  the  faid  Shares,  Annuities  and  Dividends,  and  threby  transfer,  or  endeavour  to  transfer 
the  Stock,  or  receive  the  Money  of  fuch  Proprietor,  every  fuch  Offender  fJmll  be  adjudged 
guilty  of  Felony,  zvithout  Benefit  of  Clergy. 

Stat.  12  Geo.  i.  c.  32.  fed.  9.  If  any  Perfon  fhall  forge,  or  procure  to  be  forged,  or'Pigt  124.  N<'  [71] 
affifi  in  fo-rging  the  Name  or  Hand  of  the  Accountant  General  of  the  Court  of  Chancery, 
the  Regijhr,  the  Clerk  of  the  Report-Offce,  or  any  of  the  Cafi.iers  of  the  Bank  <7/ England, 
to  any  Certificate,  Report,  &c.  in  order  to  the  Receiving  any  of  the  Money  or  EffeBs  of  the 
■  Suitors  of  the  Court  of  Cmnct'.^ ,  or  (Idall  forge  any  Certificate,  Report,  &c.  made  ly  fuch 
Accountant  General,  or  any  Bond  under  the  Seal  cf  the  Eaft- India  Company,  or  any  Indorfe- 
ment  or  Afiignmenl  thereon,  or  on  any  Bo;id  under  the  Seal  of  the  South-Sea  Company,  cr 
fhall  utter  or  publifk  any  fuch,  knowing  the  fame  to  be  forged,  with  an  Intent  to  defraud, 
&c.  every  fuch  Offender  fijall  be  guilty  of  Felony  -without  Benefit  of  Clergy. 

By  32  Geo.  2.  c.  14.  fed.  9.  Forging  the  Mark  or  Hand  of  the  Receiver  of  Pofi-fines  Page  124.  N°  [72] 
is  Felony  without  Benefit  of  Clergy. 

Stat.  I  G>:o,  r .  (tar.  2.  c.  48.  If  any  Perfon  fidallmalicioufly  fit  on  Fire,  or  burn  any  Wood,  Page  1 24.  N°  [73] 
Underwood,  or  Copice,  or  any  Part  thereof,  fuch  Perfon  jhall  fuffer  as  a  Felon. 

By  6  Geo.  i.  c.  16.  The  above  AB  is  explained  and  amended. 

Stat.  4  Geo.  i.  c.  1 1.  fed.  4.  Where  any  Per/on  taketh  Money  or  Reward,  under  Pre-  Page  124.  N°  [74] 
fence  cf  helping  any  Perfon  to  flolen  Goods,  he  fioall,  (unkfs  he  apprehends  the  Felon,  and 
caufes  him' to  be  brought  to  Trial,  and  gives  Evidence  againji  him)  be  guilty  of  Felony,  and 
fuffer  the  Penalties  according  to  the  Nature  of  the  Felony  committed  in  ftealing  fuch  Goods, 
as. if  he  had  Jlolen  them  himjelf.  t 

For  other  Matters  in  this  Statute,  as  alfo  in  6  Geo.  i.  c.  23.  relating  to  the  Tranf- 
portation  of  Felons,  fee  5.2.  Ch.  33. /^c?.  135,   136,  i^c. 

By  6  Geo.  c.  23.  fed.  9.    Forty  Pounds  Reward  for  the  ConviSfion  of  an  Offender 
againft  this  Aa. 

Stat.  6  Geo.  i.  c.  21.  kSc.  34.  If  Officers  of  the  Cujloms  be  forcibly  hindered,  beaten'^^Z^  i24-N°L75j 
or  wounded  in  the  due  Execution  of  their  Office,  by  Perfons  tumultuoufly  affembled,  and  armed 
with  Clubs  or  other  Weapons,  to  the  Number  of  Eight  or  more,  all  Perffns  fio  hindering, 
beating,  &c.  with  their  Affiftants,  being  convicted  thereof,  fhall  be  tranfported  for  a  Term 
not  exceeding  Seven  years,  according  to  the  Manner  fet  forth  in  4  Geo.  i.  c.  11.  and  Of - 
■fenders  returning  to  Great  Britain  or  Ireland  before  the  Expiration  of  their  Term,  fhall 
fuffer  as  lelons  without  Benefit  cfi  Clergy. 

By  19  Geo.  2.  c.  34.  Armed  Perfons  to  the  Number  0/ Three,  affembled  to  affifi  in  Z/?-^  Page  1 24.  N°[76j 
illegal  exporting  or  running  of  Goods,  &c.  or  appearing  in  Difguifie  with  fuch  Goods,  cr 
who  fiiall  refill,  &cc.  Officers  in  the  Execution  of  their  Duty,  are  guilty  of  Felony  without 
Clergy. 

Sed.  2.  Not  Jurrendering  purfnant  to  the  A£i,  to  ftand  convi^ed  cf  Felony,  end  to  fuffer 
as  fuch  without  Clergy. 

Vol..  I.  '  4  A  .<ed. 
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Se£l.  3.  'To  harbour,  &c.  Offender  after  I'ime  appointed  for  furrendering,  .is  Felony  and 
"tranfporiation  for  Seven  Tears,  and  returning  excluded  Clergy. 

Sed:.  5.  Attainder  on  this  Jcl  not  to  -voork  Corruption  of  Blood,  Lofs  of  Donzer,  or  for- 
feiture. 

By  32  Geo.  2.  c.  18.  Ihe  above  A£l  is  continued  to  29  September   1764. 

See  32  Geo.  2.  c.  17.  For  obviating  a  Doubt  with  RefpeSl  to  the  fummoning  Perfons 
for  Offences  againfl,  or  Forfeitures  incurred  by  ihe  Laws  of  Excife. 
Page  i24-N°[77]  Stac.  6  Geo.  i.  c.  23.  iei5t.  11.  If  any  Perfon  fjall  wilfully  and  maliciottfly  affault  any  ' 
Perfon  in  the  publick  Streets  or  Highways,  with  Intent  to  tear,  fpoil,  cut,  burn  or  de- 
face, and  floall  tear,  fpoil,  &c.  ihe  Cloatbs  of  fuch  Perfons,  fuch  Offender  fhall  be  guilty 
of  Felony  ;  and  the  Court,  before  zvhom  he  flmll  be  tried,  fcall  have  Power  to  iranfport 
him  for  Seven  Tears. 
Page  1 24.  NO  [78]  Scat.  8  Geo.  i.  c.  18.  fedt.  6.  All  Perfons  who  fhall  be  found  paffing  (knowingly  and  wil- 
lingly) with  any  foreign  Goods  landed  from  any  Ship,  without  due  Entry  and  Payment  of 
Duties,  in  their  Cuflody,  from  any  of  the  Coajts  of  this  Kingdom,  or  within  ihe  Space  of 
tiventy  Miles  of  any  of  the  faid  Coajts,  and  fljall  be  more  than  five  Perfons  in  Company,  or 
fljall  carry  any  offenfive  Arms,  or  wear  any  Mask  or  other  Difguife,  when  paffmg  with 
fuch  Goods,  or  Jhall  forcibly  hinder  or  refijl  any  of  the  Officers  of  the  Cujioms  or  Excife, 
in  the  Seizing  any  Sort  of  run  Goods,  fljall  be  deemed  afid  taken  to  be  Runners  of  Foreign 
Goods  within  the  Meaning  of  this  A£i ;  and  being  convi£Ied  fljall  be  adjudged  Felons., 
and  tranfported  for  Seven  I'ears ;  and  fuch  Offenders,  returning  to  Great  Britain  or 
Ireland  before  the  Expiration  of  the  faid  Term,  jhall  be  guilty  of  Felony  without  Benefit 
of  Clergy. 

Tiiis  A6t  by  27  Geo.  2.  c.  18.  fe£l.  5.  is  continued  to  the  29th  of  September  1760, 

Pace  124.  N"  [-9]  Stat.  9  Geo.  i.  cap.  22.  fcft.  i.  If  any  Perfons  being  armed  with  Swords,  Fire  Arws, 
or  other  offenfive  Weapons,  and  having  their  Faces  blacked,  or  being  otherwife  difguifed., 
fhall  appear  in  any  Forejl,  Chsfe,  Paddock  or  Grounds  inclofed,  wherein  Deer  are  ufually 
kept,  or  in  any  Warren  or  Place  where  Hares  or  Conjes  are  ufually  kept,  or  in  any  High- 
way, Heath,  Common  or  Down  •,  or  fhall  unlawfully  and  wilfully  hunt,  wound,  kill  or 
jleal,  any  red  or  fallow  Deer,  or  rob  any  Warren  or  Place  where  Conies  or  Hares  are 
ufually  kept ;  or  jleal  or  take  Fiflo  out  of  any  River  or  Pond ;  or  if  any  Perfons  fljall  un- 
lawfully and  wilfully  hunt,  &ic.  any  red  or  fallow  Deer,  kept  in  any  of  his  Majefly's  Fa- 
rejls  or  Chafes  inclofed  zvith  Fences,  or  in  any  Park,  &c.  inclofed,  where  Deer  are  ufually 
kept,  or  fljall  unlawfully  and  malicioufly  break  down  the  Head  of  any  Fiflo-pond,  zvhereby 
the  Fifh  fhall  be  lofl  ;  or  flail  unlawfully  or  malicioufly  kill  maim  or  wound,  any  Cattle,  or 
cut  down  or  deflroy  any  ^rees  planted  in  any  Avenue  or  growing  in  any  Orchard,  Garden  or 
Plantation,  for  Ornament,  Shelter  or  Profit ;  or  jhall  fet  Fire  to  any  Hcufe,  Barn  or  Out- 
hcufe,  or  to  any  Hovel,  Cock,  Mow  or  Stack  cf  Corn,  Straw,  Hay  or  Wood ;  or  fhall 
wilfully  and  malicioufly  fljoot  at  any  Perfon  in  any  Divelling  -houfe  or  other  Place  ;  or  fhall 
knowingly  fend  any  Letter  without  a  Name  fubfcribed  thereto,  or  flgned  toith  a  fiStitious 
Name,  demanding  Money,  Fenifon,  or  other  valuable  Thing  ;  or  fhall  forcibly  refcue  any 
Perfon,  being  lawfully  in  Cuflody  of  an  Officer  or  other  Perfon,  for  any  of  the  faid  Offences; 
or  if  any  Perfon  jhall  by  Gift  or  Promife  of  Reward,  procure  any  other  to  join  him  in  any 
fuch  unlawful  A3,  every  Perfon  fo  offending,  being  convi£ied,  Jhall  be  guilty  of  Felony^ 
and  fljall  fluff er  Death  without  Benefit  of  Clergy. 

Se6l.  4.  If  any  Perfon  fljall  be  charged  with  any  of  the  faid  Offences  before  two  Juflices 
cf  the  County  where  the  fame  were  committed,  by  Information  of  one  credible  Perfon  on  Oath 
by  him  fubfcribed,  fuch  Juflices  fhall  certify  fuch  Information  to  one  of  the  Principal  Secre- 
taries of  State,  who  is  to  lay  the  fame  before  his  Majefly  in  Council,  whereupon  his  Majefty 
may  make  his  Order  in  Council,  commanding  fuch  Off'ender  to  furrender  himfelf  within 
forty  Days  to  the  Juflices  of  the  King's  Bench,  or  to  a  Juflice  of  Peace,  to  anfwer  the  Offences 
whereivith  he  fljall  (land  charged  ;  which  Order  fljall  be  printed  in  the  next  London  Ga- 
zette, and  tranfmitted  to  the  Sheriff  of  the  County  where  the  Offence  fljall  be  committed, 
and  ijjall  within  fix  Days  after  the  Receipt  thereof  be  proclaimed  by  him  or  his  Officers,  be- 
tween Ten  in  the  Morning  and  Two  in  the  Afternoon,  in  the  Market-Places  on  the  Mar- 
ket-Days of  two  Market-Toivns,  in  the  County,  near  the  Place  where  fuch  Offence  was 
committed  ;  and  a  Copy  of  the  Order  fljall  be  affixed  in  fame  publick  Place  in  fuch  l^iar- 
ket-Towns  ;  and  if  fuch  Offender  fljall  not  furrender  purfuant  to  fuch  Order,  he  fhall  be 
deemed  convicted  and  attainted  of  Felony,  and  fljall  fluffier  Death  without  Benefit  of  Clergy ; 
and  the  Court  of  King's  Bench,  or  the  Juflices  of  Oyer  and  Terminer  or  Gaol  Delivery 
for  the  County  where  the  Offence  is  fworn  in  fuch  hfornuUion  to  have  been  committed,  upon 

producing 
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pfcdua'ng  fuch  Order  in  Council  under  the  Seal  of  the  Council    'inay  aiuard  Ey.ecutlon 
ogiWift  fuch  Offendt  r,  as  if  he  had  been  conviBed  in  the  faid  Court,  &c. 

Seft.  5.  Every  Perfon,  zvho,  after  the  Time  appointed  for  the  Surrender  of  any  Perfon 
fo  charged,  fhall  conceal,  abet  or  fuccour  him,  knowing  him  to  be  fo  charged  and  required 
tofurrender,  being  conviSled  thereof,  fhall  fuffer  Death  as  a  Felon  "xnthout  Benefit  of  Clergy. 
Made  perpetual  by  31  Geo.  2.  c.  42.  feft.  2.  ^ 

Scat.  9  Geo.  i.  c.  2S.  fed.  i.    If  any  Perfon  fhall,  vnthin  the  Place  commonly  ra//?^  Page  124.  N°  [^0] 
the  Mint,  or  the  pretended  Limits  thereof,  iiailfully  obfiru£l  the  ferving  or  executing  of  any 
Writ,  Warrant  or  legal  Procefs  whatfoever,  or  (hall  afjault  or  abufe  any  Perfon  ferving  fuch 
Writ,  &c.  whereby  fitch  Perfon  fhall  receive  Bodily  Hurt ; 

■  Sedt.  2 .  Or  fljall  oppofe  any  Officer  of  Jujlice  or  any  Perfon  aiding  fuch  O^.ccr,  in 
the  Execution  of  any  Writ,  &c.  or  fijall  make  Refcous  of  any  Prifoncr  taken  upon  fuch 
Writ,  &c.  or  Jhall  knowingly  conceal  any  Prifoner  fo  taken,  or  any  Perfon  who  rcfcued 
fuch  Prifoner,  or  Jhall  be  any  Ways  aiding  in  refifiing  fuch  Officer,  or  in  refcuing  fuch 
Prifoner,  or  fhall  exercife  any  unlawful  Jurifdi£iion,  or  execute  or  join  in  executing  any 
pretended  Rule  for  fupporting  any  pretended  Privilege  within  the  faid  Place  or  Limits 
thereof,  or  for  oppcfing  the  due  Execution  of  legal  Procefs ;  fuch  Offender  Cimll  he  guilty 
ef  Felony,  and  tranfpcrted  as  other  Felons. 

Sedt.  3.  And  if  ar,y  Perfon  wearing  any  Vizard,  Mask,  or  being  otherieife  difguifed, 
fhall  within  the  faid  Mint,  or  pretended  Limits  thereof  join  in,  aid  or  abet  any  Riot  or 
Tumult  there,  or  fJjall  in  any  fuch  Difguife  oppofe  the  Execution  of  any  legal  Procefs, 
or  ajjault  and  abufe  any  Perfon  Jerving  fuch  Procefs  %  fuch  Offender  fhall  be  gtiiliy  of  Fe- 
lony without  Benefit  of  Clergy.  And  all  Perfons  aiding,  abetting  or  concealing  fuch  dif- 
guifed Perfon,  floall  be  guilty  of  Felony  and  tranfported. 

Seft.  14.  If  any  Perfon  fo  refiding,  or  pretending  to  refide  in  the  faid  Mint,  fi:all  per- 
jure himfelf  in  any  of  the  Matters  in  this  A^  mentioned,  he  floall  he  guilty  of  Felony  without 
Benefit  of  Clergy. 

-  Stat.  12  Geo.  i.  c.  34.  feft.  6.  If  at^  Perfon  fhall  affauU  or  abufe  any  Mafier  Wool-Page  124.  N°[8i3 
e«mher  or  Mafier  Weaver,  or  other  Perfon  concerned  in  the  Woollen  ManufaElure,  where- 
by fuch  Mafier,  i^c.  jhall  receive  any  bodily  Hurt,  for  not  complying  with  the  illegal  hy- 
Laws,  Ordinances,  &cc.  in  the  Statute  mentioned  -,  or  if  any  Perfon  fijall  knowingly  fend 
my  Writing  or  Meffage,  threatening  Hann  to  fuch  Mafier  Woolccmber,  &c.  or  fo  defiroj, 
&c.  any  of  their  Houfes,  Trees  or  Cattle,  for  not  comfplying  with  the  Benicinds  or  Preten- 
ces of  their  Workmen,  or  for  not  complying  with  fuch  illegal  By-Laws  ;  every  fuch  Offen- 
'der'fhp.ll  be  guilty  of  Felony  and  tranfported.  .  '         ,  '  ^  '.  ;    ;  ^ 

Seft.  7.  If  any  Pe-foit  fhall  break  into  any  Hofifh'or  Shop:,  with  htent  to  cut  or  de- 
Jtroy  any  Serge,  or  other  Woollen  Goods,  in  the  Loom,  or  any  Tools  employed  in  the  Ma- 
king thereof  or  floall  ivilfullj  and  malici'ufly  deft'roy  any  fuch  Serges,  tec.  in. the  Loom  or  on 
the  Rack,  or  defiroy  any  Rack,  on  which  fuch  Serges,  &c.  at;e  dried ',  or  fhall  defiroy  any 
Tools  ttfed  in  the  Making  fuch  Serges,  &cc.  wirbout  the  Confent  of  the  Owner ;  every  fuch 
Offender  Jhall  be  guiltv  of  Felony  tvithout  Benefit  of  Clergy:  '  ■    '         '  ' '  ^  '  '   , ,. 

Seft.  8.  The  like  Penalties  to  be  extended  to  Ccmberj  of  K^rjey  and  W6oli'-}o"^ratne- 
whrk-knitters  cind  Weavers,  and  to  Makers  of  Stockings.'     '.''.'.    '         .'l^  '"  ' 

Srar.  12  Gfo.  i.  c.  36.  feift.  3.  Perfcns  wilfully  and  mdliciotlfiy  burnitk:,  blowing  up.  Page  124.  N"  [82] 
pulling  dotvn,  or  dejiroying  the  Bridge  from  Fulh^im  to  Piuney,  or  any  Part  thereof,  or 
attempting  fo  to  do,  or  without  Authority  taking  away  any  Works  thereto  Belonging,  or 
procuring  the  fame  to  be  done,  whereby  the  faid  Works  may  he  damflgei; .  fuch  Offmdm 
ffjall  be  adjudged  Felons  without  Benefit  of  Clergy.  ■■    ■'■'.■'  '.'^       •^*'' 

Srar.  i  Geo.  2.,Scfr.  2.  c.  19.  fe£t.  i.  If  any  Perfon  Jm'lt  break  SqwH  any  Turnpike, Y^ga  i24.N='[83] 
&c.  he  floall  he  fent  to  Gaol  or  to  the  Flfufe  of  Correction  for  three  Months,  and  he  whipt 
publickly. 

Sect.  2.  And  convi^ed  of  a  fee  end  Offence  floall  be  adjudged  a  Felon  and  Iravf ported  fur 
feven  Years.  •        ^  ■ 

■  5  Gfp.  3.  f. -33.  further  enafts,  That  tiny  Pitfoii'maliciiufly4efir(>ying.  any  Turnpike, 
&c.  floall  for  the  firft  Offence  be  guilty  of  lelony  and  tranfported  for  feveh  Tears,  and  re- 
turning fi-omTranjporlation  before  the  Expiration  of  the  faid  Ter  in,  flail  he  guilty  of  Felony 
-without  Benefit  oj  Clergy,  The  above  Aift  of  5  Geo.  2.  c.  ^2.  is  made  perpetual  by 
27  Geo.  2.    c.   16.    continued  by   8  Ceo.  2.    c.  20.  for  five  Years.     See  the  Aft  in 

Star,  4  Geo.  2.  c.  18.  fed.  i.  Jfany  Perfon  fhall  within  Great  Britain  cr  Ireland,  or  Page  124-  ^'f^  [84] 
any  other  of  his  Majefifs  dominions,  or  without,  falfely  make,  forge,  or  counterfeit,  or 
Mufe  to  be  falfely  made,  &c.  cr  knowingly  affifi  in  falfe  making.  Sec.;  any  Pafe  for  any 
Ship,  fm;«c«/y  fe//(?^  fl  Mediterranean  Pafs,  or  floall  Ciunlerfeit  th'i  Seal  cf  the  Admiralty 

5  Office, 
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Office^  or  the  Hand  of  the  Lord  High  Admired^  or  of  any  Commiffioner  for  executing  the 
Office  of  Lord  High  Admiral,  to  any  fuch  Pafs ;  or  (Joall  alter  or  erafe  any  true  Pafs  iffiied 
hy  the  Lord  Admiral  or  Commiffioners,  &c.  orfhall  utter  and  publifh  as  true  any  fuch  falfe, 
forged,  &CQ.  Pafs,  knowing  the  fame  to  be  fuch ;  every  fuch  Offender  fhall  fuffer  as  a  Fe- 
lon without  Benefit  of  Clergy. 

Seft.  2.  Such  Offences  committed  any  where  out  of  the  Realm  may  he  tried  in  any  C^Mj 
cf  Great  Britain. 
Page  124.  N"  [85]        Scat.   6  Geo.  2.  c.  37.  fed.  5.  If  any  Perfon  fhall  malicioufly  break  or  cut  down  the 
Bank  of  any  River,  or  any  Sea  Bank,  whereby  any  Lands  fall  be  overflowed  or  damaged^ 
every  Perfon  fo  offending  flmll  be  guilty  of  Felony  without  Benefit  of  Chrgy. 

SeGt.6.  If  any  Perfon  f jail  malicioufly  cut  any  Hop-binds  growing  on  Poles  in  any  Plan- 
tation of  Hops ;  every  Perfon  fo  offending  f  jail  be  guilty  of  Felony  without  Benefit  of  Clergy. 
'  By  10  Geo.  2.  c.  32.  Thefe  Claufes  are  made  perpetual  by  31  Ceo.  2.  c.  42.  (i&.  3,  4. 

Page  124.  N«  [86]  Srar.  S  Geo.  2.  c.  20.  Any  Perfon  who  /ball malkioufiy  deftroy  any  Turnpike-Gate,  Poft, 
Rail,  J-Fall,  Chain  or  other  Fence  fet  up,  or  to  be  fet  up,  to  prevent  Pafjengers  frojn  paffmg 
by  without  paying  TqH,  directed  to  be  paid  hy  ASi  of  Parliament,  or  any  Lock,  Sluice, 
Floodgate,  or  other  IVorks  ereSied  on  any  Navigable  River  by  Authority  of  Parliament ;  or 
fhall  forcibly  refcue  any  Perfon  lawfully  in  Cuftody  for  fuch  Offence ;  fuch  Off'ender  fhall  be 
guilty  of  Felony  without  Benefit  of  Clergy. 

Attainder  on  this  Afl  not  to  work  Corruption  of  Blood,  Lofs  of  Dower,  or  For- 
feiture. 

This  Statute  is  made  perpetual  by  27  Geo.  2.  c.  16. 
Page  124.  N"  [87]  Stat.  9  Geo.  2.  c.  29.  kt\.  5.  Any  Perfon  wilfully  and  malicioufiy  defiroying  the  Bridge 
to  be  built  from  Weftminfter  to  the  oppoftte  Shore,  or  any  Part  thereof,  or  attempting  fo  to 
do,  or,  without  Authority  from  the  Commiffioners,  removing  or  taking  away  any  Works 
thereto  belonging,  whereby  the  faid  Bridge  may  he  damaged,  or  in  any  wife  direSling  or  fro- 
curing  the  fame  to  he  done,  ffall  fuffer  as  a  Felon  without  Benefit  of  Clergy. 
Page  124.N0  [88]  Star.  9  Geo.  2.  c.  -i^^.  fedt.  i.  All  Perfons  having  incurred  any  Penalty  by  the  Clande- 
fline  running  of  Goods,  &c.  before  the  2-jth  of  A^xW  iT^6,  or  for  refifling,  beating.,  ?x.c. 
any  Officer  in  the  due  Execution  of  his  Duty,  fhall  be  indemnified,  &c. 

Seil.  7.  Provided  that  if  a7iy  Perfon,  who  bath  been  guilty  of  any  Offence  before  mention- 
ed, for  which  he  is  liable  to  be  tranfported  as  a  Felon,  fjall  take  the  Benefit  of  this  A£l, 
and  fhall  afterwards  be  guilty  of  the  like  Offence,  then  every  fuch  Perfon  being  conviEled  of 
the  faid  Offence  hereafter  to  he  committed,  and  upon  Proof  made  that  fuch  Perfon  had  com- 
mitted any  of  the  fame  Offences  before  the  making  of  this  ASl,  and  had  taken  the  Benefit 
thereof  for  his  Difcharge,  fhall  hi  guilty  of  Felony  without  Benefit  of  Clergy. 

Se(5t.  10.  All  Perfons  (to  the  Number  of  'Three  or  more,  armed  with  Fire  Arms  or  other 
offenfive  Arms)  upon  Conviction  of  their  being  affembled  and  armed,  in  order  to  be  offifling 
in  the  Clandefiine  running  of  prohibited  or  uncujlomed  Goods,  fiall  be  adjudged  guilty  of 
Felony,  and  tranfported  for  feven  Tears  -,  and  if  fuch  Offenders  return  into  Great  Britain 
or  Ireland  before  the  Expiration  of  the  faid  Term,  they  fall  fuffer  as  Felons  without  Bene- 
fit of  Clergy.  ■  .     . 

Secft.  13.  All  Perfons  who,  to  the  Number  of  Two  or  more  in  Company,  fhall  be  found 
pafftng- within  five  Miles  from  the  Sea  Coafl,  or  from  any  Navigable  River,  with  any 
Horfe,  Cart,  or  Carriage,  whereon  there  flmll  be  laden  more  than  fix  Pounds  of  Tea,  or 
Brandy  or  other  Spirits  exceeding  the  ^tantity  of  five  Gallons,  not  having  paid  the  Duties  by 
Law  charged  thereon,  and  not  having  a  Permit  for  the  fame,  or  any  other  foreign  Goods  to 
the  Value  of  Thirty  Pounds  Sterling,  landed  from  any  Ship,  without  due  Entry  and  Pay- 
ment of  Duties,  and  floall  carry  any  ofienfive  Arms,  or  wear  any  Mask  or  Difguife,  when 
paffing  with  fuch  Goods ;  or  fhall  forcibly  ajfaidt  or  ref.ft  any  of  the  Officers  of  the  Cufioms 
or  Excife  in  the  feizing  any  run  Goods,  or  other  Execution  of  their  Office,  (hall  be  deemed 
Runners  of  foreign  Goods  within  the  Intent  and  Meaning  of  the  8  Geo.  i.  c.  18.  and  every 
fuch  Offender  fhall  be  guilty  of  Felony,  and  tranfported  for  feven  I'ears  ;  and  fuch  Offender 
returning  to  Great  Britain  or  Ireland,  bef-ore  the  Expiration  of  the  faid  Term,  fhall  fuffer 
as  a  Felon  without  Benefit  of  Clergy. 

Sefl.  28.  If  any  Officer  of  the  Cufioms  or  Excife  being  on  board  awf  Ship,  Boat,  or  Vef- 
fel,  within  the  Limits  of  any  of  the  Ports  of  this  Kingdom,  he  forcibly  hindered,  wounded 
or  beaten,  in  the  due  Execution  of  his  Office,  by  any  Perfon  whatfoever,  all  Perfons  fo  for- 
cibly hindering,  &c.  and  all  fuch  as  fhall  a^  in  their  Affiflance,  fhall  be  tranfported  for  a 
Term  not  exceeding  feven  Tears  ;  and  if  fuch  Offenders  fhall  return  before  the  Expiration 
of  their  faid  Term,  they  fhall  fuffer  as  Felons  without  Benefit  of  Clergy. 
Page  124.  N"  [89]  Star.  10  Geo.  2.  c.  31.  fed.  8.  If  any  greater  Number  of  Perfons  fhall  be  taken  into^ 
or  carried  in  any  Tilt-Boat-,  Row-Barge,  Ferry -Boat,  or  other  Boat  or  Wherry,  than  are 

refpeRively 
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refpeSliveh  ^.Uo-oved  to  be  carried  by  this  AU^  and  any  Pajjengcr  Jhall  then  he  drozvned,  etsry 
Perfon  who  fonll  work  or  navigate  fuch  'Tilt- Boat,  Ro-iv  Barge,  &c.  offending  therein,  and 
being  thereof  convi£ied,  Jhall  be  guilty  of  Felony,  and  tranfported  as  a  Felon. 

Stat,  lo  Goo.  2.  c.  32,  USk.i,.  All  the  Provifwns  made  in  the  9  Geo.  i,  c.  ^^,  for^^V- ^^\-  N°t9^J 
bringing  Offenders  againjl  the  fa  id  A^  to  Jujlice,  and  the  Pcrfons  -x-ijoffall  conceal,  abet  or 
fttccour  fuch  Offenders,  &c.  fhall,  during  the  Continuance  of  the  faid  Ali,  extend  to  all 
OQemes  by  unlaivfuily  or  maUcioufiy  breaking  or  cutting  down  the  Bank  of  any  River  vt 
Sea- Bank,  or  by  unlawfully  and  malicijufiy  cutting  Hep  Binds,  or  by  mlfully  end  maliciouffy 
fetting  on  Fire  any  Delph  of  Coal. 

%zdi.  €.  If  any  Perfon  'fhall  malicionfly  fet  on  Fire,  or  caufe  to  be  fet  on  Fire,  any  Mine^ 
Pit,  or  Delph  of  Coal  or  eannel  Coal,  evay  Perfon  fo  offending  fhall 'be  guilty  of  Felony 
without  Benefit  of  Clergy.  .     . 

Seft.  7.  If  any  Perjon  Jjcreafier  convi^ed  of  coarfmg^  hunting,  taking  in  Toils,  killing, 
wounding  or  taking  away,  any  red  or  falloiv  Deer,  in  any  open  or  uninclofed  Forefl  or  Chafe 
where  Deer  are  ufnally  kept,  (for  which  by  the  3  &?  4  W.  {5?  M.  c.  10.  he  is  only  liable 
to  pecuniary  Penalties,  and  not  punijioable  by  9  Geo.  i.  c.ti.)  fl.mll,  during  the  Continu- 
ance of  the  9  Geo.  i.  c.  22.  be  guilty  of  afecond  Offence  of  the  like  Nature^  fuch  Offender 
pall  be  tranfported  for  feven  Years  -,  and  fuch  Offender  returning  to  Great  Britain  or  Ire- 
Jand  within  the  faid  feven  2'^ears  pall  be  guilty  of  Felony  without  Benefit  cf  Clergy. 

Se(5l.  9.  //  any  Perfons  armed  with  Fire  Arms  or  other  offcnfive  IVecpons  pall,  during 
the  Conlinuan'.e  of  the  faid  ()GtQ.  I.  c.  22.  come  into  any  Forefl,  Chafe  or  Park,  whtre- 
in  Deer  are  ufually  kept  (be  the  fame  inclofed  or  not  inclofed)  with  an  Intent  to  hunt,  take 
in  Toils,  &c.  any  Deer,  and  fjall  there  beat,  or  wound,  any  Keeper,  &cc.  in  the  Execu- 
tion cf  his  Office  ;  every  fuch  Offender  poall  be  tranfported  for  feven  Tears,  and  fuch  Offen- 
der returning  within  the  faid  Term,  pall  fuffer  as  a  Felon  without  Benefit  of  Clergy. 

.;    Seft.  6,  7,  9.  of 'the  above  Aft  of  10  Geo.  c.  32.   are  made  perpetual  by  31  Gfc^.  2.  Page  124.  N"  [gt] 
c.  js^i.  feSl.  5.  . 

Stat.  1 1  Geo.  2.  c.  22.  feft.  i.  If  any  Perfon  pall  wilfully  and  maliciotifly  beat,  wound, 
Br  ufe  any  Violence  to  any  Perfon,  with  Intent  to  hinder  him  from  buying  af  any  Corn  or 
Grain -^  or  pall  flop  or  fcize  any  Waggon  or  other  Carriage,  or  Horfe  loaded  with  Wheat, 
flour.  Meal,  Malt  or  other  Grain,  on  the  Way  from  any  City,  Market-Town  or  Sea-Port^ 
and  malicioufly  break  or  deftroy  the  fame  or  Part  thereof,  or  the  Harncfs  of  the  Hcrfes 
drawing  the  fame,  or  fjall  take  of,  kill  or  wound  any  of  fuch  Horfes,  or  beat  or  wound  the 
Drivers  of  fuch  Waggon,  &c.  fo  loaded,  in  order  to  ftop  the  fame  ;  or  pall  patter  fuch 
Wheat,  &c.  or  fhall  take  or  damage  the  fame  or  any  Part  thereof ;  every  fuch  Offender 
pall  befent  to  Gaol  or  the  Houfe  of  Correal  ion  for  any  Time  not  exceeding  three  Months,  nor 
lefs  than  one  Month,  and  fhall  be  once  publickly  whipt. 

Seft.  2 .  And  if  any  Perfon  fo  conviSied  pall  commit  any  of  the  faid  Offences  a  fecond 
Time,  or  if  any  Perfon  pall  malicioufly  throiv  doivn  or  deftroy  any  Storchoufe  or  Granary, 
cr  other  Place,  where  Corn  (hall  be  kept  in  order  to  be  exported  5  or  fljall  enter  any  fuch 
Stprehoufe,  &c._  and  carry  away  any  Corn,  &c.  or  pall  throw  abroad  or  fpoil  the  fame  ; 
or  pall  enter  any  Ship,  or  Feffel,  and  carry  away,  throw  out  or  fpoil  any  Grain  intended 
*  for  Exportation ;  every  fuch  Offer.dtr  pall  he  guilty  of  Felony  and  tranfported  for  feven 
Tears,  and  fuch  Offender  returning  before  the  Expiration  of  the  feven  2  ears  Pmll  fuffer  as  a 
i':'on  without  Benefit  of  Clergy. 

Star.  1 1  Geo.  2.  c.  26.  feft.  2.  If  any  Perfons  to  the  Number  of  five  or  more,  flmll  in  Page  124.  N°  [92] 
a  tumultuous  and  riotous  Manner  affemble  thernfelves  to  refcue  any  Offender  againjt  the  9 
Geo.  2.  for  laying  a  Duty  on  Retailers  of  Spirituous  Liquors,  i^c.  or  to  affault,  beat,  or 
wound  any  Perfon  who  fhall  give  any  Information  or  Evidence  againfl,  ferze,  or  bring  to 
Juftice  any  Perfon  offending  againff  the  faid  Act ;  thin  all  Perfons  fo  affcmhling  thernfelves, 
and  their  Aiders  and  Abettors,  foall  be  adjudged  guilty  of  Felony,  and  may  be  tranfported 
by  the  Courts  before  zvhom  theyf^allbe  convicted  for  feven  I'ears,  upon  the  like  Terms  as 
are  ena^ed  by  4  Geo.  i.  c.  1 1.  and  6  Geo.  i.  c.  23. 

Stat.  24  Geo.  2,  c.4.0.  fe£l.  28.  is  to  the  fame  Etfeft  as  the  above  Aft, 

By  14  Geo.  2.  c.  6.   and  15  Geo.  2.  c.  34.  Stealing  one  or  more  Sheep,  Bulls,  Cow.%  P=S« '»4- '^°L93l 
■  Oxen,  Steers,  Bullocks,  Heifers,  Calves  or  Lambs  (and  no  other  Cattle  whatfoever)  or  any 
Part  of  them,  is  Felony  tvithout  §lergy.- 

By  15  Geo.  2.  c.  13.  feft.  12,  Officers  or  Servants  belonging  to  the  Bank  (?/ England, 
who  break  their  Truft  to  the  Company,  pall  fuffer  Death  without  Benefit  of  Clergy. 
".  ''By  15  Geo.  2.  c.  27.  Perfons  fujpeffed  of  flea  ling  woollen  Goods,  and  not  difcovering 
**^«?W  they  had  them  of,  are  for  the  third  Offence  to  be  tranfported,  and  if  they  return  wilh- 
^  i-jin  the  Time,  they  are  guilty  cf  Felony  without  Clergy. 

■"     By  16  Geo.  2.  c.  15.    Ccnvi5!s  not  tranfporling  thenfekcs,   cr  reluming  before  their 
Time  expired,  ane  to  fuffer  Death  without  Clergy. 

Vol,  I.  '    4  B  Seft, 
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Seft.  3.  Apprehenders  of  them  to  have  20 1.  Reivard  on  their  Conviifion. 

By  16  Geo.  2.  c.  31.  left.  1.  To  affifi  any  Prifoner  to  attempt  his  Efcape  (though  m 
Efcape  be  aiiually  made)  if  attainted  or  conviSled  of  any  Felony  (except  Petty  Larceny),  or 
committed  for  Treafon  or  any  Felony  (except,  &ic.)  is  Felony  afid  Tranfportation  for  feven 
Tears. 

Se£t.  2.  If  any  Per f on  convey  any  Bifgnife,  Inflrunient,  or  Arms,  to  help  an  Efcape., 
without  the  Knowledge  of  the  Keeper,  if  the  Prifoner  be  attainted  of,  or  committed  for 
Ireafon  or  Fdony,  he  fhall  be  guilty  of  Felony,  and  he  Tranfported. 

SeA.  3.  To  affifi  any  Perfon  to  efcape  frcm  a  Conftahle,  being  charged  with  Treafon  or 
Felony,  or  from  any  Boat,  &c.  carrying  Felons  for  Tr  an f port  at  ion,  is  Felony  and  Tranfpor- 
tation  for  fven  Tears  ;  returning  before  their  Time  expired,  is  Felony  without  Clergy. 

By  18  Geo.  2.  c.  27.  Whoever  floall  fleal  Linen,  &c.  laid  to  be  printed,  bleached, 
&c.  or  foall  aid  or  hire  another  to  commit  fuch  Offence,  fkall  be  guilty  of  Felony  without 
Clergy. 

Sedh  2.  May  be  tranfported  for  fourteen  Tears,  breaking  Gaol  or  returning  to  fuff'er 
Death  without  Clergy. 

By  20  Geo.  2.  c.  22,  fedt.  3.  Btrrning  or  defray ing  Walton  (otherwife  called  Shepper- 
ton)  Bridge,  or  taking  away,  &c.  any  of  the  Works,  Felony,  but  within  Clergy. 

By  20  Geo.  2.  c.  46.  Rebels  returning  from  Tranfportation  without  Licence,  or  volun- 
tarily going  into  France  or  Spain,  to  fuffer  Death  without  Clergy. 

Sedt.  2.  Aiders  of  Per  fans  returning  to  fuffer  Death  without  Clergy. 

Seft.  3.  SubjeBs  holding  Correfpondence  with  Rebels  going  into  France  or  Spain,  or  Pcr- 
fons  employed  by  them,  to  fuffer  Death  without  Clergy. 

By  23  Geo.  2.  c  37.  led.  12.  Burning  or  dejtroying  Hampton  Court  Bridge,  Felony 
witLiout  Clergy. 

By  24  Geo.  2.  C.I  I.  feft.  3.  Officer  or  Servant  of  South-Sea  Company  imbezilingy 
&c.  any  of  their  Effeffs  to  fuffer  Death  without  Clergy. 

By  24  Geo.  2.  c.  36.  fedt.  34.  Burning  or  deftroying  Ribble  Bridge  Felony  within  Clergy. 

By  24  Geo.  2.  c.  45.  Perfons  ccnvi£led  of  Theft  of  40  s.  Value  on  board  any  Veffel,  of 
on  any  Wharf,  or  Affijling  therein,  &c.  excluded  from  the  Benefit  of  Clergy. 

By  25  Geo.  2.  c.  10.  Entering  any  Mines  of  black  Lead,  with  Intent  to  fleal,  or  af- 
fifling  or  hiring  Perfons  to  do  fo  is  Felony,  Imprifonment  for  a  7'ear,  and  publick  Whip- 
ping, or  Tranfportation  for  feven  Tears,  ef coping  or  returning.  Death  without  Clergy . 

Sedl.  3.  Receivers  of  Lead  knowing  it  to  be  flolen,  guilty  of  Felony,  and  to  be  tranf- 
por  ted  for  fourteen  Tears. 

By  25  Geo.  2.  c.  37,  fedl,  9.  Refcuing  a  Murderer,  Death  without  Clergy. 

Sedt.  10.  Refcuing  Body  after  Execution,  Felony  and  Tranfportation  for  feven  Tears., 
returning,  excluded  Clergy. 

By26Geo.2.  c.  19.  Perfons  Convi£fed  of  plundering  Shipwrecked  Goods,  &c.  or  of 
cbjIruRing  the  Efcape  of  any  Perfon  from  a  Wreck,  or  putting  out  falfe  Lights,  to  fuffer 
Death  without  Clergy. 

By  26  Geo.  2.  c.  33.  ftdt.  S.  Perfons  convi£led  of  folemnizing  Matrimony  without 
B.nnns  or  Licence,  or  in  any  other  Place  than  a  Church  or  Chapel,  are  guilty  of  Felony^ 
and  to  be  tranfported  for  fourteen  Tears. 

Sedl.  16.  Perfons  convi£led  of  making  a  falfe  Entry  in  the  Regijler  of  Marriages,  or 
cf  forging,  &c.  any  Entry,  or  Licence,  or  of  defir eying  with  an  ill  Intent  fuch  Regifer^ 
to  fuffer  Death  without  Clergy. 

By  27  Geo.  2.  c.  15.  Perfons  Convi£fed  of  fending  threatening  or  incendiary  Letters., 
though  no  Money  Demanded  thereby,  or  of  Refcuing  Perfons  in  Cujiody  for  fuch  Offence,  to 
fuffer  Death  without  Clergy. 

By  2 7  Geo.  2.  c.  19.  fedl.  49.  Perfons  ccnvi^ed  of  malicioufly  defraying  or  damaging 
/tny  of  the  Works  for  draining  Bedford  Livel,  the  North  Level,  &c.  /«  Crowland  A/tf- 
nor,  to  fuffer  Death  without  Clergy. 

By  2S  Geo.  2.  c.  13.  fedt.  39.  Prifoner  negle£fing  or  refnfing  to  deliver  in  and  fubfcrihe 
Schedule  for  forty  Days,  Excluded  Clergy. 

By  28  Geo.  2,  c.  ^^.  fcdt.  16.  Burning  or  deflroying  S.mdwich  Bridge  is  Felony  with' 
in  Clergy. 

By  29  Geo.  2.  c.  17.  fedb.  i.  Accepting  of  any  militajy  Cornmiffion,  &c.  in  the  French 
Kin^s  Service,  without  Leave  under  the  Sign  Manual,  is  Felony  without  Clergy. 

By  29  Geo.  2.  c.  30.  Buyers  or  Receivers  of  Lead,  Iron,  Copper,  Brafs,  Bell-Metal, 
sr  Solder,  knowing  the  fame  to  he  flolen  or  unlawfully  come  by,  &c.  //  convicted,  to  ht 
trarfported  fcr  fourteen  2'ears, 
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'"  ;  29  Geo.  2.    c.  73.  feft.   5.    Burning  or  dejlroyhig  Wye  Bridge,    Vdony  U;iil:ii 

•  By  29  Geo.  2.  c.  86.  fefl.  6.  Burning  or  othcnvife  dcjlroyiiig  BUck-Fryars  B;  iJgfi 
Felony  ivithin  Clergy. 

By  30  Geo.  2.  c.  59.  ^e  like  as  So  Jeremy  Fcrry'j  Brid^r. 

By  30  Geo.  2.  c.  46.    TZ^i?  ///^^  as  to  Old   Brenrford   other-j:ifc  called  Kew  Bridge. 

By  31  Geo.  2.  c.  10.  fccft.  24.  Perfonating  any  Officer  or  Seaman  Jitppafid  to  have  IVa- 
ges  due  to  him,  or  his  Executor,  Relation,  or  Creditor,  Death  iviibcut  Clergy. 

By  31  Geo.  2.  c.  20.  fed.  6.  JVilfully  da>naging  or  dejlroyiiig  London  Bridge,  oy  any 
of  the  IVorks  thereof.  Death  without  Clergy. 

By  31  Geo.  2.  c  32.  feift.  15.  Forging  or  counterfeiting  the  Stamps  ufed  for  marking 
Plate,  in  Purfuanceof  1 2  Geo.  2.  c.  28.  or  any  other  A51  in  Force  concerning  Plate  by  Gold- 
fmiths  Company,  &c.  or  of  marking  Plate,  &c.  "Joith  a  forged  or  counterfeited  Sianip,  or 
tranfpofing  the  Mark  imprejfed  from  one  Veffel  to  another,  or  felling  or  exporting  Plate, 
with  a  forged,  counterfeit  or  tranfpofed  Mark,  or  having  any  fab  Stamp  in  Poffeffion,  is 
Felony  tvithout  Clergy. 

By  31  Geo.  2.  c.  ^().  Burning  or  dejlrcying  Trent  Bridge,  Felony  within  Clergy. 

Upon  the  Commiirion  of  Felony,  looking  on  v/ichout  ufing  any  Means  to  take  the  Page  125.  N"  [94] 
Felon,   is  piinifliable  as  Mifprifion  of"  Felony,      i  /;/.//.  P.  C.  43  i,  448,  449,  533. 
2  H  H.  P.  C.  Ts,  y6.     See  alfo  B.  2.  Ch.  12.  feSi.  i. 

By  2  Geo.  2.  c.  24.  for  preventing  Bribery  and  Corruption  in  the  Eleflion  of  Mem-  P^ge  170.  N°[9jj 
bers  of  Parliament,  it  is  enaded.  That  every  Ek£lor  Jhall  take  an  Oath,  if  demanded, 
that  he  has  not  received  any  Reward,  Promife,  &c.  for  his  Vote,  which  Oath  the  prefiding 
Officer  fkall  adminiffer  under  the  Penalty  of  50 1.  Jnd  the  returning  Officer  admitting  an 
EleSor  to  poll,  before  taking  the  demanded  Oath,  forfeits  tool.  Alio  it  is  ena£ted.  That 
the  returning  Officer  fhall  immediately  after  reading  the  Writ  take  an  Oath  that  he  has  re- 
(eived  no  Reward,  &c.  for  making  a  Return.  And  the  returning  Offi.cer  or  Fletfors  con- 
vilied  of  Perjury  floall  fuffer  all  the  legal  Penalties  of  Perjury,  and  be  incapable  of  voting 
at  any  EleSlion  for  Members  of  Parliament ;  and  Perfons  having  or  claiming  to  have  a 
Vote,  and  taking  any  Reward  to  vote  or  to  forbear  voting,  forfeit  500 1.  and  pall  be  dif- 
cibled  from  voting  at  any  EleSlion  of  Members  of  Parliament,  and  fhall  alfo  be  difabled  to 
hold  any  Office  or  Franchife,  to  which  they  are,  or  may  afterzvards  be  entitled,  as  if  they 
were  naturally  dead.  And  every  Officer,  to  whom  the  Execution  of  any  Writ  for  eleSling 
Members  of  Parliament  does  belong,  for  every  wilful  Offence  againft  this  AH  fjall  for- 
feit 30 1. 
.  Stat.  9  Geo.  2.  c.  '^5.  fefl.  24.  If  any  Perfon  fhall  offer  any  Bribe  to  any  Offcer  of  the 
Cufioms  or  Excife,  to  do  any  A3  whereby  his  Majefly  might  be  defrauded  in  his  faid  Re- 
venues^ every  Perfon  fl?all  for  every  fuch  0§ence,  forfeit  50 1. 

Stat.  2  Geo.  2.  c.  25.  feiSt.  a.    Any  Perfon  guilty  of  wilful  Perjury  or  Subornation  cfp^g^  ,g2.  j^s  ["ng-. 
Perjury  (beftdes  the  Punijhment  already  infliSled  by  Law  for  fuch  Crimes)  be  fent  to  the  '  ^ 

Houfe  of  Correction,  or  be  tranfported  for  a  'lerm  not  exceeding  feven  2  cars;  and  if  any 
Perfon  fo  cotnmitted  or  tranfported  fhoJl  voluntarily  efcape  or  break  Prifon,  or  return  from 
Tranfportation  before  the  Expiration  of  his  Term,  fuch  Perfon  ffijall  fuffer  as  a  Felon  with- 
out Benefit  of  Clergy. 

But  it  is  not  neceffary  that  it  appear  to  what  Degree,  the  Point  in  which  a  Man  is  per-  Pa<re  176.  N"  [g-'l 
jured,  was  material  to  the  Iffue ;  for  if  it  is  but  drcumfiantially  material,  it  will  he  Per- 
jury.   Ld.  Raym.  258. 

Much  lefs  is  it  neceffan  that  the  Evidence  be  fufficient  for  the  Plain  iff  to  recover  upon  -, 
for  in  the  Nature  of  the  Thing,  an  Evidence  may  be  very  material,  and  yet  it  may  not  be 
full  enough  to  prove  direSily  the  Point  in  Slueflion.   2  Ld.  Raym.  8  89. 

By  31  Geo.  2.  c.  10.  feft.  24.  Making  a  falfe  Oath  to  obtain  Probate  of  any  WilU^^s^^^  iS2.N°[qS1 
to  receive  the  Wages  of  any  Officer  or  Seaman  fuppofed  to  have  any  due  to  him.  Death  zcith- 
out  Clergy. 

Stat.  28  Geo.  2.  c.  1 3.  fed.  1 7.  If  any  Prifoncr  or  other  Perfon  enabled  to  take  the  Be-  Page  i  Sz.  N°  [99] 
vefit  of  this  Act  (for  the  Relief  of  infolvent  Debtors)  fljall  be  convi£led  cf  wilful  Perjury, 
in  any  of  the  Matters  in  this  A3  mentioned ;    he  fljcill  fuffer  as  a  Felon  without  Benefit  of 
Clergy.  Jjt^ 

Sc6t.  39.  Or  fhall  negUa  -?r^|»  to  deliver  in  and  fubfcrihe  the  S.hedule  in  this  Atl 
mentioned,  within  forty  Days,  hefhau  be  excluded  Clergy. 

By  23  Geo.  2.  c.  11.  fed.   1.   In  every    Information  or   Indi£lment  for  wilful  rtwiPage  182.N' [rcsj 
corrupt  Perjury,  itfJ^allbe  fuff.cient  to  fet  forth  the  Subftance  of  the  Offence,  and  by  what 
Vtart  atid  btfore  whom  the  Oath  z^cas  taken   (averring  fuch  Court  or  Perfon  to  have  a 
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tmpetent  Juthority  to  adtnmfler  the  fame)  together  with  the  proper  Averment  or  Avermems 
to  falfify  the  Matter  wherein  the  Perjury  is  aligned,  without  fetting  forth  am  Part  of  the 
Record  or  Proceedings  either  in  Law  or  Equity  (other  than  as  afcrefaid)  or  thi  Authority 
of  the  Court  or  Perfon  before  whom  the  Perjury  was  committed. 

Sea.  2.  And  in  Informations  or  Indillments  for  Subornation  of  Perjury,  cr  for  cor- 
rupt bargaining  or  contraBing  with  others  to  commit  Wilful  and  Corrupt  Perjury,  it  floall 
be  fufficient  to  fet  forth  the  Suhjlance  of  the  Offence,  without  fetting  forth  any  Part  of  the 
Record  or  Proceedings,  or  the  Commiffion  or  Authority  of  the  Court  er  Perjon  before  whom 
the  Perjury  was  committed.,  cr  was  agreed  or  promifed  to  be  committed.  ■ 

Taee  187  N°[ioi]      Scat.  2  Geo.  2.  c.  25.  fed.  i.  Made  perpetual  by  9  Geo.  2.  c.  18.  if  any  Perfon  fijall 
' "  forge  or  procure  to  he  forged,  or  affift  in  forging  any  Deed,  U'lll,  Tejhmcnt,  Bond,  Wri- 

ting obligatory.  Bill  of  Exchange,  Promijjory  Note  for  Payment  of  Money,  Indcrfement  or 
Affignment  of  any  Bill  of  Exchange,  or  Promijfory  Note  for  Payment  of  Money,  or  any  Ac- 
quittance, or  Receipt  for  Money  or  Goods ;  or  jhall  utter  or  publifo  as  true  any  forged  Deed, 
Will,  &c.  knowing  the  fame  to  be  forged,  with  an  Intent  to  defraud  any  Perfon  j  every 
fuch  Offender  fjjall  be  guilty  of  Felony  without  Benefit  of  Clergy. 
Page  iS-.'N°  [io2l  Stat.  7  Geo.  2.  c.  22.  If  any  Perfon  fJoall  falfely  make,  alter  or  forge,  or  frociire  to  he 
'  '  falfely  made,  altered,  &c.  or,  affifi  in  falfely  making,  &c.  any  Acceptance  of  any  Bill  of 

Exchange,  or  the  Number  or  principal  Sum  of  any  accountable  Receipt  for  any  Note,  Bill, 
or  other  Security  for  Payment  of  Money,  or  any  Warrant  or  Order  for  Payment  of  Money, 
or  Dili-very  of  Goods,  or  fhall  utter  or  pttblifh  any  furh  falfe  Acceptance,  Bill,  Receipt,  &c. 
^fith  Intent  to  defraud  any  Perfon ;  every  fuch  Offender  fmll  j'uffer  as  a  Felon  without 
Benefit  of  Clergy. 
Page  187.  N°  [103]     By  3  r  Geo.  2.  c.  10.  fe6t.  24.    Forging  Letters  of  Attorney,   Tickets,  Certificates,  or 

Wills  of  any  Officer  or  Seaman  fuppofed  to  have  Wages  due  to  him.  Death  without  Clergy. 
Pjge  188.  NO  [104]      By.  30  Geo.   2.  c.  24.  feet.  i.  Perfons  convicted  of  obtaining  Money  or  Goods  by  falfe 
Pretences,. ' or  df  fending  -tkreatening  Letters  in  order  to  extort  Money  or  Goods,  may  be 
Puniflied  by  Fine  and  Imprifonment,  or  by  Pillory,  Whipping,  or  Tranfportatibn  for  feveH 
2'ears.  '•     "  _  _ 

Sed.  3.  Penalty  of  20^.  on  fawning,  exchanging  or  difpojing  of  Goods  without  Leave 
of  the  Owner,  and  on  Nonpayment  to  be  committed  for  fourteen  Days  to  hard  Labour  ; 
and  if  not  paid  within  that  Time,  to  be  whipped  on  Application  of  the  Profecutor. 

Sedl.  4.  Pawnbroker  to  make  Entry  of  Goods  pawned,  pledged,  or  exchanged,  and  A 
Duplicate  if  required,  to  be  given  thereof  to  the  Pawner  upon  Paying  for  the  fame.  Pe- 
nalty c^\.  on  Def  suit  of  making  fuch  Entry  and  giving  fuch  Duplicate.  ^     •  -'.;  ■     . 

Seft.  6.  Perfons  buying  or  taking  in  Pledge  Linen  or  Apparel  intrnfled  to  other's  to 
walk  or  mend,  &c.  to  Forfeit  double  the  Sum,  and  reftore  the  Goods. 

Sefl.  7.  Perfons  offering  Goods  to  fale,  pazvn,  or  exchange,  not  grvmga'gdpd  Account 
of  themfelves,   may  be  detained  and  carried  before  a  Jnflice.  .■-'  ;'■  ":'-'/-  •'''■' 

Sed.  9.  Jufiice  upon  Oath  of  the  Owner,  to  ijjue  a  Warrant  to  fectrW  the  JUfpe5fed 
Perfon'' s  Houfe.  '  '  '    ". 

Sed.  JO.  Goods  pawned  for  a  Sum  not  exceeding  10 1,  may  he  recovered  within  two 
Tears.  _  •       • 

Sed.  II.  Goods  remaining  unredeemed  for _lwo  2'ears  are  forfeited,  and  may  he  fcld. 

Sed.  12.  Entry  to  be  made  of  Sale  of  Goods  pawned  for  2 1,  or  upwards,  overplus  a- 
rlfmg  from  the  Sale  to  be  paid  on  Demand  to  the  Owner  ;  on  Refitfafof  IiffpeHion,  or  the 
Goods  beitig  fold  for  more  than  entered,  &c.  Pazvnbrgkers  to  forfeit  treble' fb^  lvalue. 
Page  196.  N"^  [105]  By  25  Geo.  2.  c.  36.  Made  perpetual  by  28  Geo.  2,  c.  19.  unlicenfed  Places  of  En- 
tertainment deemed  diforderly  Houfes.  Ccnftables  may  feize  Perfons  fcmid  therein ;  Per- 
fons keeping  the  fame  to  forfeit  lool.  Sed.  2. 

Sed.  3.  Licenfed  Places  to  have  an  Infcription  over  them,  and  not  to  be  opened  hefon 
fve  in  the  Evening  ;  on  Breach  of  either  cf  tloe  Conditions,  the  Licence  to  be  revoked. 

Sed.  5.  Conjlables  Duty  upon  Notice  of  Perfons  keeping  a  Bawdy-houje,  Gammg-houfe, 
8cc.        .    . 

Sed.  6.  Per  fins  keeping  fuch  Bazvdy-houfe,  &c.  to  be  hound  over. 

Sed.  8.  Any  Perfon  who  fioall  a£i  or  behave  hirr^^erfelf  as  Mafier  or  Mifirefs,  or 
as  the  Perfon  having  the  Care,  Government,  or  M^j^Kjpt  of  any  Bawdy -houfe,  Caming- 
houfe  or  Other  diforderly  Houfe,  fhall  be  deemed  anSfBt/j/Ko  be  the  Keeper  thereof,  and  (hall 
be  .liable  to  be  profecuted  and  punijhed  as  fuch,  uotwtwjtanding  he  or  pc  fijall  not  in  faSi 
be  the  ml  Owner  or  Keeper  thereof. 
Page  199.  N>^  [106]     Making  great  Nuifes  in  the  Night  with  a  fpeaking  Trumpet,  to  the  Difiurbance  of  a 

Neighbourhood,  is  a  Nufance.    Stra.  704.    2  Sef.  Caf.  10. 
Pat'c  200  i\'°  [lo-^j     Majllr  is  indiilable  for  Nufance  done  by  his  Servant.   Ld.  Raym.  264. 

Star. 
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Stat.  5  Geo.  I.  c.  12.  fed.  i.   No  Waggqn  travelling  Jor  Hire  Jhall  be  dra-xn  %'//;(' Page  216.  N»  fioa] 
more  than  fix  Horfes,  and  no  fuch  Carl.  iMith  more  than  three,    on  Pain  of  forfeiting  all 
the  Horfes  above  fix  in  a  Waggon^  and  three,  iii  a  Cart,   wi^h  all  the  Accoutrements,  to 
the  fole  Ufe  of  him  zuho  Jhall  Jeize  the  fame 

Sed.  2.  And  the  Per  fin  who  fball  make  fuch  Scifure  (hall  deliver  the  things  fo  feifei 
■  into  the  Cttfiody  of  the  Confiable,  or'  other  Parifh  Ojficer  of  the  fame  or  adjacent  Town  or 
Parifi.\  (who  are  hereby  required  fafely  to  keep  the  fame)  till  the  Perfon  who  made  fuch 
Biftrefs  [hall  make  Proof  upon  Oath  before,  fame  Jujlice  of  the  Peace  of  the  Offence  committed^ 
and  the  faid  Jnftice  is  hereby  required  to  iffiic  his  Precept  to  the  faid  Officer  to  deliver  the 
Things  fo  forfeited  to  the  Party  zvho  feifed  the  fame  for  his  folc  Ufe,  paying  fuch  reafonable 
'  Charge  fir  the  keeping,  &cc.  as  the  faid  Juflice  fijall  allow. 

Seft.  3.  No  fuch  travelling  IVaggon,  having  the  Wheels  bound  with  Streaks  or  Tire  of 
a  Icfs  Breadth  than  two  Inches  and  a  Half,  when  worn,  or  being  fet  on  with  Rofe-  headed 
Nails,  foall  he  drawn  with  more  than  three  Horfs,  on  Pain  of  forfeiting,  all  above  three,  &c. 

Sect.  4.  '  And  if  any  Pirfon  flmll  hinder  or  attempt  to  hinder  the  Sei/ing,  or  carrying 
away  any  Seifure,  for  any  Forfeiture  in  this  Act,  or  jhall  refcue  the  fame-,  or  ufe  any  Violence 
to  the  Perjon  making  fuch  Seifure^  fuch  P erfon  fljall  upon  Proof,  made  by  Oath  before  a  Jujlice 
of  the  Peace  for  ibe  County  wherein  fuch  Offence  is  done,  be  committed  to  the  Common  Gaol 
for  three  Months  without  Bail,  aud  f:all  forfeit  ten  Pounds  to  be  levied  by  Dijirefs,  &c. 

Seifl.  5.  Provided  nothing  in  this  A61  fJjcill  extend  to  fuch  IVaggcns,  Carts  or  Carriages 

as  fhall  be  employed  about  Husbandry,   or  in  canying  of  Cheefe,    Butter,  Hay,  Straw, 

Corn  iinthrafhid.  Coals,  Chalk,  or  any  one  Tree  or  Piece  of  Timber,  or  any  one  Stone,  or 

Block  of  Marble,  Carratans,  and' the  covered  Carriages  of  Noblemen  and  Gentlemen,  for 

.  their -own  private  Uj'e,  or  fuch  Timber  ^  Ammunition  or  Artillery  as  fijall  be  for  the  Service 

'ef  his  Majefiy,  his  Heirs  and  Succejjors.'  "  -•-■-•• 

See  14  Geo.  2.  c.  42-.  fed.  6.  and  18  Geo.  2.  c.  33.  fed.  3.  Whereby  Carts  are  to 
he  drawn  by  three  Horfes  only,  and  by  16  Geo.  2.  c.  29.  with  four  Horfes,  and  by  2  6P^e  216.  ^"[109] 
.  Geo.  2.  c.  30.  fed,  4,  6.  with  five  Horfes,  the  Carriages  having  broad  Wheels.  By  18 
Geo.  2.  c.  33.  fed.  4.  and  30  Geo.  2.  c:  22.  fed.  2.  Carts  are  to  be  numbered,  and  to  have 
.she  Oivners  Nimes  upon  them.-  By  iS  Geo.  2.  c.  33.  fed.  7,  and  Waggons,  by  21  Geo.  2. 
c.  28.  fed.  4.  and.  2'5  Geo.  2.  c.  30.  fed.  15.  Cart  Wheels  may  be  bound  with  Iron.  See 
;  30  Geo.  2.  c.  22.  fed.  5.'  for  the  Penalty  of  olfiruEling  the  Streets  with  empty  Carts.  By 
30  Geo.  2.  c.  28.  fed.  1 3.  -Carriages  travelling  with  Goods  for  Hire  are  to  be  deemed  coni- 
.tnon  Stage  Waggons.  .  See  21  Geo.  2.  c.  28.  fed.  -3.  for  the  Penalty  of  taking  more  than 
the  Rates.  By  30  Geo.  2.  c.  22,  fed.  3.  Jujlices  of  the  Peace  within  the  City  of  London 
ore  to  affefs-the  Rates  of  carrying  Goods  between  London  and  Weftminfter.  By  28  Geo. 
2.  c.  1 7.  led.  7.  //  is  five  Pounds  Penalty  to  unload  Carriages  to  avoid  the  Payment  of  Tolls  -, 
.and  narrow  Wheel  Carriages  are  to  be  weighed.  But  by'  30  Geo.  2.  c.  28.  fed.  14.  only 
when  loaded.  By  30  Geo.  2.  c.  28.  fed.  4.  No  Carriage  is  exempt  from  Tolls,  or  to  pay 
reduced  Tolls,  unlefs  the  Wheels  are  nine  Inches  broad.  By  fed.  6.  of  fame  Staiufe,  broad 
Wheel  Carriages  are  to  be  drawn  by  Horfes  in  Pairs.  And  by  fed.  7.  of  lame  Starute, 
narrow  Wheel  Carriages  by  Horfes  at  Length.  And  by  fed.  9.  no  Compofiition  for  Tolls  to 
he  made  with  narrow  wheeled  Carriages.  And  by  fed.  11.  no  Waggon  with  broad  Wheels 
to  he  above  five  Feet  fix  Inches  wide. 

By  14  Geo.  2.  c.  42.  and  21  Geo.  2.  c.  28.  A  Toll  of  20s.  for  every  Hundred  Weight 
above  Sixty  impofed  on  Waggons  pafjing  Turnpike  Roads.  Page  220.  N°  t'  «o] 

By  24  Geo.  2.  c.  43.  A  Duty  of  20  s.  on  Carriages  pafftng  a  Turnpike  with  Six  Horfes.  ^^^  ^"'""  ^^^' 

By  26  Geo.  2.  c.  28.  Gravel  Pits,  &c.  to  be  fenced,  and  afterwards  filled  up. 

By  26  Geo.  2.  c.  30.  Fellies  of  Waggon  Wheels  on  Turnpike  Roads  to  be  nine  Inches 
broad. 

Sed.  4.  They  may  be  drawn  by  eight  Horfes,  (except  Waggons  drawn  by  lefs  than  five 
Horfes.  fed.  3.) 

By  26  Geo.  2.  c.  30.  fed.  20.  Vi£fuallers  made  incapable  of  any  Office  of  Profit  relating 
to  the  Turnpikes. 

By  28  Geo.  2.  c.  17.  fed.  3.  Truftees  for  Turnpike  Roads  may  raife  the  Tolls  on  Car- 
riages with  narrow  Wheels  one  Fourth ^  and  by  30  Geo.  2.  c.  2S.  fed.  i,  2,  3.  one  Half 
for  feven  Fears,  with  Exceptions. 

By  28  Geo.  2.  c.  17.  (ed.  4.  Road  A^s  continued  for  five  Tears  from  their  refpeSlive 
Expirations. 

By  28  Geo.  2.  c.  17.  fed.  ligMmSees  for  Turnpikes  to  have  Lands  C/40I.  per  Ann. 

On  this  Subjed  of  Highw^^^Klfo  the  Stat,    i  Geo.  i.    c.  25.    lor  making  thePage  220.  N'Ciuj 
Laws  for  repairing  the  iiigh^HHIe  cB'ediial.     Stat.  6  Geo.  i.  c.  6.  for  preventing 
th'*  Carriage  of  excellive  I  o.id-  oFMeal,  Malr,  Bricks  and  Coal  wiihin  ten  Mile*  of 
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London  and  Wejlminfter.  Stat.  7  Geo.  2.  f.  g,  to  oblige  Poffeflbrs  of  Lands  to  cut  and 
keep  low  fuch  Hedges  as  are  adjoining  to  the  Highways.  Stat.  ^Geo.  2.  c,  18.  for 
explaining  and  amending  the  Claufe  in  i  Geo.  i.  flat.  2.  c.  52.  relating  to  Scavengers. 
?age  221.  N»  [112]  An  Indidment  for  not  repairing  a  Bridge,  ought  to  fhew  what  Sort  of  a  Bridge  it 
is,  whether  for  Carts  and  Carriages,  or  for  Horfes,  or  for  Footmen  only.  2  Ld.  Raym, 
1175.  Seei2Gfi7.  2,  c.2^.  fe£f.  i,  13. 
Page  225.  N°  [113]  Tenant  at  Will  of  an  Houfc,  which  adjoins  to  a  common  Bridge,  is  bound  to  re- 
pair the  Bridge,  fo  that  the  Publick  be  not  prf  judiced  for  the  Want  of  Repair,  al- 
though he  be  not  bound  to  repair  as  to  his  Landlord.    2  Ld.  Raym.  856. 

Many  A6ls  of  Parliament  have  been  mad«  of  late  Years  for  building  Bridges  j  thof? 
that  concern  the  principal  ones  in  and  near  this  Metropolis,   are  as  follow. 

For  building  Fulham  Bridge,   12  Geo.  c.  36,  i  Geo.  2.  c.  8. 

Weftminjler  Bridge,  9  Geo.  2.  c.  29.  10  Geo.  2.  c.  16.  11  Geo.  2,  c.  25.  12  Geo.  2.  c. 
33.  i^Geo.z.c.  16.  i4.Geo.2.  C.40.  i^  Geo.2.  c.26.  ij  Geo.  2,  c.  ^2.  i^Ceo.z, 
c.  29. 

Shepperton  or  Walton  Bridge,  20  Geo.  2.  c.22. 

Hampton-Court  Bridge,  23  Geo.  2.  f.  37. 

Blackfriars  Bridge,  29  Geo.  2.  f.  86. 

Old  Brentford  or  Kew  Bridge,  30  Geo.  2.  c.  6^.  31  Geo.  2.  c.  46. 

London  Bridge,  29  Geo.  2.  c.  40.  31  Geo.  2.  c.  20. 

For  maintaining  Stanes's  Bridge,   13  Geo.  2.  c.  25. 

By  12  Geo.  2.  c.  29.  No  Money  to  be  expended  in  the  Repair  of  Bridges  without  tin 
Prefentment  of  the  Grand  Jury. 

By  14  Geo.  2.  c.  33.  Jujiices  of  the  Peace  may  furchafe  adjoining  Grounds  for  enlarging 
Bridges. 
Page  230.  N"  [114]  By  2  Geo.  2.  c.  28.  feSt.  1 1.  it  is  enaded,  That  no  Licence  fkall  he  granted  to  any  Per- 
fon  to  keep  a  common  Inn  or  Jlehoufe,  or  to  retail  Brandy,  &c.  but  at  a  general  Meeting 
of  the  Jufiices  of  Peace,  aSiing  in  the  Divijion  where  the  faid  Perfon  dwells,  to  be 
holden  for  that  Purpofe. 
Page  230.  N"  [115]  By  25  Geo.  2.  c.  36.  fed.  2.  Houfes  or  Gardens  for  Mufuk  or  Dancing  not  to  be  kept 
without  Licence.  By  26  Geo.  2.  c.  13.  fed.  12.  Jujiices  being  Brewers,  Maliflers,  Di- 
Jlillers,  or  Vi^luallers,  are  reftrained  from  granting  Licences.  By  26  Geo.  2.  c.  31.  28 
Geo.  2.  c.  19.  fed.  2.  29  Geo.  2.  c.  12.  Licences  for  Alehoufes  are  rejirained.  By  30 
Geo.  2.  c.  24.  fed.  14.  A  Penalty  is  infliiied  on  Publiians  permitting  Journeymen,  &c. 
to  game  in  their  Houfes. 
Page  242.  N°  [116]  By  31  Geo.  2.  c.  40.  Common  Salefmen  of  Hay  and  Straw  are  prevented  from  buying 
the  fame  on  their  own  Account,  to  fell  again  ;  and  Salefmen,  Brokers,  or  FaSfors  in  Cattle^ 
from  buying  on  their  own  Account,  to  fell  again,  any  live  Catilt  in  London,  or  within 
the  weekly  Bills  of  Mortality,  or  which  are  driving  up  thereto. 
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An  Alphabetical  Index  of  the  ^^intipal  jWlatter0 
contained  in  this  Book. 


^Ibniratioit'SDatlj. 

TH  E   Form  of  it.  Chapter  24.  Sedion  7,  (Jc. 
The  Reafons  for  ordaining  it,  ch.  24.  fed.  6. 

abo^ioit. 

In  what  Cafes  the  Caufing  of  it  fliall  amount  to  Mur- 
der, ch.  31.  kSt.  16. 

aufencc.   See  CDiircfj* 
acceffacp* 

No  Acceflarlea  in  High  Treafon,  ch.  17.  feet.  39.  ch. 

20.  feet.  4. 
Who  (hall  be  adjudged  Accefiaries,  or  Principals  in  Pe- 
tit Treafon,  ch,  32.  feet.  6. 
In    what  Manner   AccefTaries  to   Petit   Treafon   (hall 

be  punifhed,  ch.  32.  fedl.  5,  6. 
Who  fhall  be  faid   to   be   an   AccelTary  to  a  forcible 

Marriage,  ch.  42.  feet.  5,  6. 
Thofe  who  adually  accompany  another  in  the  Execu- 
tion of  an  unlawful  Ad,  as  much  Principals  as  the 
very  Adors,  eh.  31.  fed.    31   and  50.   ch.  32.  fed. 
5.  ch.  35.  fed.  7.  ch.  38.  feet.  8,  9.  eh.  41.  feet.  6. 
ch.  64.  feet.  22. 
There  (hall   be   the  like  Conftrudion   in   Relation  to 
Acceffaries  to  a  Felony  by  Statute,  as  to  AccefTaries 
to   a  Felony    at    Common    Law,    ch.   32.   feet.  6. 
ch.  38.  feet.  18.  ch.  40.  feet.  4. 
How  far  a   Husband   or  Wife   may  be  Acceffary   to 
one  another,  ch.  i.  fed.  9,  10,  ri.    See  Cc^CrtttrC. 
The  Offence  of  the  Aeceflary  cannot  be  greater  than 

that  of  the  Principal,  ch.  32.  (ect.  6. 
The   Inciter   of  a  Madman    to   commit  a  Crime  is  a 

principal  Offender,  ch.  I.  feet.  7. 
No  Acceflaries  before  to  Manflaughter,  ch.  30.  feet.  2. 
Where  one  may  be  Acceffary  to  the  Murder  of  a  Child 

not  born,  ch.  31.  feet.  17. 
Who  fhall  be  conftrued  to  be  AccefTaries  to  Piracy,  ch. 

37.  feet.  7. 
Who  (hall  be  conftrued  Acce{raries  to  a  forcible  Mar- 
riage, ch.  42.  feet.  5,  6. 


By  Surveyors  of  the  Highways,  ch.  76.  feet.  46. 
By  Colledors  of  Taxes  for  the  Repairs  of  Bridges, 
77.  kct.  9. 

3aiou  on  tlje  Cafe, 

Where  it   lies   for  a  Nufance,  ch.   75.  feet,  i,  8. 

76.  feet,  I. 
Wliere  againil  an  Inn-keeper,   eh.  78.  feet.  2. 
Where  for  a  malicious  Profecution,  ch.  72.  feet.  2. 


ch. 


ch. 


an  quon  tiantnunn 

Where  neceflary,  ch.  76.  feet.  3. 

Appeals  from  an  Inqueft  on  it,  ch.  76.  feet.  34. 

Where  it  may  amount  to  Maintenance,  ch.  83.  feet.  9, 
Criminal  to  advife  a  Prifoner  to  (land  Mute,  ch.  22. 
feet.  15. 

A, 
Affrays  mufl  be  to  the  Terror  of  the  People,  and  are 

inquirable  in  the  Court  Leet,  ch.  63.  fed.  I. 
No  Words  amount  to  an  AfFray,  ch.  63.  feet.  2. 
Yet  for  threatning  Words  one  m.iy   be  bound   to  the 

Peace,  eh.  63.  feet.  2. 
Alfo  a  bare  Challenge  to   fight   is  a  high  OfFence,  ch. 

63.  feet.  3  and  21. 

B. 

Any  private  Perfon  may  lawfully  fupprefs  an  AfFay, 
and  juftify  the  Damage  unavoidably  done  to  the  Af- 
frayer, efpeeially  if  any  one  be  dangeroufly  wounded 
in  the  AfFray,  ch.  63.  feet.  11,  12. 


A  Conflable  is  bound  to  fupprefs  an  Af-     How  by  Con- 
fray,  and  to  command  the  Affiftance    Jlabk;. 
of  all  others,  eh.  63.  feet.  13. 

Alfo  he  may  either  carry  Affrayers  and  Threateners  of 
Perfonal  Hurt  before  a  Juftice,  or  imprifon  them 
till  the  Heat  be  over,  but  no  longer,  unlefs  thev  re- 
fufe  to  find  Sureties  of  the  Peace,  ch.  63.  feet.  14. 

Neither  hath  he  lefs  Power  where  he  himfelf  is  a  Suf- 
ferer from  an  Affra}',  ch.  63.  feet.  15. 

Alfo  he  may  break  open  Doors  to  preferve  the  Peace,  «r 
to  take  an  Affrayer  on  frefh  Suit,  ch,  6.  feet.  16. 

But  he  cannot  arreft  one  for  an  Affray  out  of  his  View 
without  a  Warrant,  unlefs  it  tended  to  Felony;  yet 
he  may  carry  thofe  who  were  arrefted  by  thofe  vvho 
were  prefent,  before  a  Juftice,  ch,  63.  feet,  17, 

D. 

A  Jufliee  can  by  his  Warrant  only  make  How  by  Ju- 
an  Arreft  for  an  Affray,  out  of  his  Jlicaof Peace. 
View,  ch.  63.  feet.  18. 

He  may  bail  one,  who  has  dangeroufly  wounded  another, 
but  ought  to  ufe  great  Caution,  ch.  63.  feet.  19, 


atimii-alt: 

Where  Ptamunire  to  fue  there. 


,  OTf  f 


1 3.     See 


Aff.'ays  in  general  arepunifhable  by  Fine     How  pun^h- 
and  Imprifonment,  ch.  63.  feet.  20.       able. 

But  thofe  are  mofl  highly  aggravated  whieh 

proceed  to  a  Duel,  fch.  63.  fed.  21.)  or  are  committed 
againlt  Officers  of  Juftice,  (ch,  63.  fed.  ^^,)  or  in  a 

Court, 


hidex  to  the 

Court,  of  Church,  or  Church-yard,  ch.  63.  feet. 
23. 

By  Statute  a  Layman  may  be  fufpended  from  entermg 
into  a  Church,  and  a  Clerk  from  his  Office,  for 
barely  quarrelling  by  Words  in  a  Church,  i^c.  ch. 
63.  feet.  24. 

And  all  who  ftrike  (hall  be  ipfi  faao  excommunicate, 
('ch.  63.  feet.  25.)and  thofewhoftrikewith,  ordraw 
a  Weapon  there,  (hall  lofe  one  of  their  Ears,  i^c.  ch. 
63.  feet.  26, 

Yet  it  hath  been  holden.  That  every  fuch  Excommuni. 
cation  ought  to  appear  judicially  fch.  63.  feet 
27.)  and  that  thofe,  who  whip  wanton  Boys,  or  pull 
of  irreverent  Perfons  Hats,  are  not  within  the  Sta- 
tute, ch.  63.  feet.  29. 

It  is  faid.  That  fin  Ajfault  Demefne  is  no  Plea  in  this 
Cafe,  ch.  63.  fe£l.  28. 

Alfo  by  Statute  the  malicious  Difturbers  of  lawful 
Preachers,  or  of  Mlnifters  celebrating  Divine  Service, 
authorized  by  the  King,  (hall  be  committed  for  three 
Months,  i^c. .  eh.  63.  fed.  30. 

And  the  prefent  Common  Prayer  is  within  this  Statute, 
ch.  63.  feet.  31. 

Alfo  by  Statute  malicious  Difturbers  of  tolerated  Con- 
venticles forfeit  20/.  iSc.   ch.  63.  feft.  32. 

See  5lrmour,  M&v!i.ts^  3i5attcrie0,  and  ^uxitv  of 
|3cace. 

The  Penalty  of  bringing  them  into  the  Realm,  ch.  19. 
feet.  24,  25. 

Slining  anti  affiftiuB. 

How  far  neeelTary  to  be  found  in  an  Indidment  of  High 
Trcafon,  ch.  17.  feet.  26. 

May  be  fuppreffcd  by  two  Juftices,  ch.  78.  feet.  9. 

And  can't  belicenfed  again  but  in  Seffions,  ch.  78.  feet.  9. 

Shall  be  kept  by  none  without  Licence  of  two  Juftices, 
one  ^mum,  and  Recognizance  for  the  keeping  good 
Order,  (ch.  78.  feet.  11.;  which  Recognizance  muft 
be  certified  to  the  Qiiarter-Seffions,  fch.  78.  feet.  12.} 
and  ftiall  be  proceeded  upon  there,  ch.  78.  feet.  1 3. 

a: eh 5ufes- keepers  unlieer.fcd  fliall  be  committed  by  tv,o 
Juftices,  one  Riorum,  for  three  Days,  and  till  they 
give  Suiety  to  fell  Ale  no  more,  ('ch.  78.  feft.  14.) 
and  fliall  be  conviaed  by  a  Certificate  of  die  Recog- 
nizance and  Offence  to  Seffions,  and  fined  20  s.  ch. 
78.  feet.  15. 

Alfo  they  may  be  conviaed  by  one  Juftiee  on  View, 
or  bv  two  Witneflcs,  and  forfeit  205.  to  the  Poor; 
and  for  the  feeond  Offence,  fliall  be  fent  to  the  Houfc 
of  Correaion,  ch.  78.  feet.  16. 

Alehoufe-keepers  fuffering  Perfons  to  fit  tippling,  except 
Travellers  and  Workmen  at  Dinner-time,  forfeit 
10;.  to  be  levied  by  Diftrefs,  i3c.  and  may  be  con- 
viaed by  one  Juftiee,  ch.  78.  feet.  17,  18. 

Offenders  in  this  Kind  in  the  Univerfities  are  to  be 
punilhed  by  the  Officers  thereof,  ch.  78.  fea.  19,  21. 

Drunkards  forfeit  55'.  (ch.  78.  feet.  21.)  Tipplers  in  an 
Alehoufe,   35.  4^.  ch.  78.  fea.  21. 

Alfo  all  Conftables  and  Church-wardens  fliall  be  charg- 
ed to  prefent  thefe  Offences,  ch.  78.  fea.  22. 

Alehoule-keepers  convia  of  Drunkennefs  or  fuffering 
Tippling,  fliall  not  be  licenfed  again  in  tluee  Years, 
ch,  78.1['ea.  25.     See  lims. 
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alien. 

How  far  capable  of  being  guilty  of  High  Treafoii,  ch. 

17.  feet.  5,  6,  7. 
May  freely  import  Viauals,  ^c.  ch.  80.   feet.  7. 

amcccinment. 

Of  a  Vill,  for  the  Efeape  of  a  Murderer,  ch,  29.  feet. 
22.  ch.  31.  feet.  2. 

apotljecarp. 

NTo  Recufant  ought  to  be  an  Apothecary,  ch.  lO.  feet.  47, 

appeals?. 

To  Seffions  from  an  Order  relating  to  Highways,  ch. 
76.  ita..  82. 

To  Affixes  for  an  Order  concerning  the  Enlargement 
of  Highways,  ch.  76.  fea.  33. 

Where  an  Appeal  to  a  higher  Spiritual  Court  is  the  on- 
ly Remedy,  ch.  2.  feet.  9. 

Appeal  from  an  Inqueft  in  40  (lUOO  DamitUin,  ch.  76. 
leet.  34. 

In  what  County  an  Appeal  of  Murder  may  be  brought, 
ch.  31.  fea.  13,  14. 

Appealmg  to  Rome  from  the  King's  Court,  Pramunire, 
ch,  19.  feet.  15,  20; 

applet. 

Lawful  to  engrofs  them,  ch.  80.  feet.  17. 

arcpinjop. 

His  Power  in  Relation  to  Hcrefy,  ch.  2.  feet.  5.     See 

Pjcmunirr. 

announ 

By  Statute,  thofe,  who  ride  armed  fliall  forfeit  their 
Armour,  and  be  imprifoned  during  the  King's  Plea- 
fure,  and  all  Peace-Officers,  iifc.  are  bound  to  fee 
this  executed,  eh.  63.  feet.  4.  ch.  64.  feet.  5. 

And  it  is  faid,  that  all  fuch  Offiers  may  proceed  on 
View  or  by  Inqueft,  and  ought  to  certify  their  Proceed- 
ings, if  by  Writ,  into  Chancery,  if  without,  into 
the  Exchequer,  eh.  63.  feet.  5,  6,  7. 

All  publiek  Wearing  of  Armour  is  within  the  Statute, 
unlefs  it  be  ufed  for  the  Defence  of  a  Houfe,  or 
for  the  Suppreffing  of  Rebels,  dffc.  or  no  Way  to 
the  Terror  of  the  People,  ch.  63..  feet.  8,  9,  10. 

at:m0. 

Who  are  reftrained  from  wearing  them.  See  P^piH',  B. 

arrcff.   See  afFcapjj,  b,  c,  d.  il)omiciDe,  c 

ch.  65.  feft.  16. 

arroiu 

Is  the  malicious  Burning  of  any  Houfe,  or  Barn  full  of 
Corn,  or  Stack  of  Corn,  whereof  the  Offender  was 
neither  feifed  norpoffeffed,  ch.  39,  feet,  i,  2,  3,  ^f. 

affault. 

What  fliall  be  faid  to  be  an  Affault,  and  how  it  differs 

from  Battery,  ch.  62.  fea.  i. 
In  what  CafeygH||^   be  juftified,  ch.  6r.  feet.  23, 

24,  26,  2«^^HB 

I^IP  Hew 


t7idex  to  the  Firft  Book 


How  far  thePerfon  alT;iuked  firft  may  defend  an  AfTault 

upon  another,  ch.  62.  feet.  4. 
A  private  Affault  is  not  inquirable  in  a  Leet,  ch.  63. 

feet.  I.    See  JfifraKS  and  ^on  ilffaiilt  iDeuicfjtc. 

aiTent*   See  99ifp?ifiaii  of  Crcafoii* 
aiTcirment* 

To   the  Highways  in  general,  how  to  be  made.     See 

!^tgl)U\ll?S,  D. 
How  fur  Enlargement  of  the  Kighways,  eh.  76.  feet. 

29,  30- 

It  is  Murder   to  kill  a  Peifon  attainted,  ch.  28.  feet. 

8.   ch.  31.  feet.  15. 
Attainder  of  Piracy  corrupts  not  the  Blood,  ch.  37.  feet.  7. 

Slttnfnt. 

Lies  only  in  Civil  Caufes,  ch.  72.  feet.  5. 

gtto^nic0. 

In  what  Cafes  they  may  lawfully  maintain,  ch.  83.  feet. 
.  28,  29. 


'BaUjerjs* 

Ho  W  to  be  licenfed,  ch.  80.  feet.  38,  39,  40,  41. 
See  ifo^caaUing  and  ilngroffiug. 

Where  and  by  whom  one  who  dangeroufly  wounds 
another  fhiuU  be  bailed,  ch.  63;  feet.  19. 

Excufable  Homicide,  not  bailable,  ch.  29.  feet.  23,  24. 

A  Man's  Bail  may  take  care  to  have  his  Appearance  re- 
corded, but  cannot  maintain  hinr  any  farther,  ch. 
83.   feet.  19. 

Punlfliable  for  Confpiracy  to  raife  the  Price  of  Visuals, 
ch,  80.  feet.  10. 

'Biinfertiptg. 

In  what  Cafes  guilty  of  Felony,  ch.  57. 

'BnptiTun 

Penalty  for  omitting  lawful  Baptifm,  ch.  12.  feet.  22. 

•Bnitatrp* 

In  RefpecS  of  what  Kind  and  what  Number  of  Qi^iarrels 

one  may  be  called  a  Barrator,  eh.  81.  feet,  i,  2,  ^c. 
In  what  Court   fuch    an  OiFender   may   be  proceeded 

agalnft,  eh.  81.  feet.  7,  8. 
What  ought  to  be  the  Form  of  the  Indidment  againft 

him,  ch.  81.  fecfl.  9,  10,  11,  12. 
What  Notice  muft  be  given  iiim  of  the  private  Charge: 

againft  him,  ch.  81.  kSt.  13. 
How  he  ftiall  be  puniflrcd,  eh.  81.  feet.  14.  ch.  6j. 

'B.ittci-p.  l|p 

What  fliall  be  faid  to  be  a  Battery,  ch.  62.  feet.  2. 

In  what  Cafes  and  in  what  Manner  it  may  be  juftified, 

ch.  60.  feet.  22,  23,  24,  26,  27.  eh.  62.  feet.  3. 
How  it  is  to  be  puniflied,  ch.  62.  feet.  4. 


'BalL'lip=lpaufes\ 


In  what  Manner  punifhable,  ch.  74. 
Haunters  of  them  to  be  bound  to  the  Good  Behaviour^ 
ch.  61.  feft.  2, 

OBccf  and  '55cer. 

How  to  be  exported,  ch.  80.  feet.  29,  30. 

03c{jatJiour» 

Surety  for  it  may  be  required  of  feandalous,  turbulent, 
fufpieious  Perfons,  as  of  forcible  Enterers,  (ch.  64. 
feet.  8.)  or  obfi.ene  Writers,  (ch.  73,  feet,  q.)  or 
Reeufints,  (ch.  10.  feet.  50.)  but  not  in  refpcil  of 
bare  Words,  unlefs  they  tend  to  a  breach  of  the  Peace, 
or  the  Scandal  of  the  Government,  eh.  61.  feet,  i, 
2,  3'  4. 

A  Recognizance  for  fuch  Surety  may  be  forfeited  for 
any  fuch  aiSlual  Misbehaviour,  which  was  intended  to 
be  prevented  by  it,  ch.  61.  feet.  5,  6.     See  ^C()CC> 

'Biganip,  ch.  43. 
Xidjop* 

May  eonvift  of  Hcrefy,  but  no  other  Spiritual  Judge 
''an,  ch.  2.  feet.  4,  5.     See  ID^CmttiUrC. 

IMafpIjCmp,  ch.  2.  fedt.  I.  ch.  5.  fec\  1. 
ToOUD*      See     CflOfC     III    331011,     «2POOtJ0, 

CfjiircO,  C. 

OoOOft?* 

Penalty  of  buying  Popifli  Books,  eh.  15.  feet.  15. 

'Bicafeinu,    See  'Burglari)  and  jfoicible 

Punifliable  for  a  Confpiracy  to  raife  the  Price  of  Vic- 
tuals, ch.  80.  feet.  10.     See  JjiufiinCCS. 

A. 
In  a   flriil:  Senfe  relates  to  Judges  only,     IVlmt  it  is. 
(ch.  67.  feft.  I.)  In  a  large  one,  to  all 
Perfons   protefTing   the   Law,   (ch.    67.  fed.  2.)   and 
alfo   to  all    Purchafers   of  publick  Offices,  who  are 
highly   punifliable  at  Common  Law,   but  farther  by 
feveral  Statutes,  (ch.  67.   feet.    3.)  wliich   extend  to 
Officers  in  Spiritual  Courts  as  well  as  to  others,  (ch. 
67.  fed.  4.}  and  admit  of  no  Difpenfation,  ch.  67. 
feet.  5. 

E. 

Anciently  it  was  puniflied  as  HighTrea-     HSw  funijb- 
fon  in  a  Judge,  and  has  been  always     able. 
highly  fineabie,  ch.  67.  feet,  6,  7, 

A. 

Muft  be  fo  made  as  to  anfwer  the  Courfe     Hov}  repair' 
of  the  Water,  and   the  Materials  for     ed  by  Common 
the  Work  may  be  laid  on  any  Man's     Lauj. 
Ground,  ch.  77.  fed.  i. 

Muft  be  repaired  by  the  County,  or  Franchife,  if  there 
be  no  fpecial  Tenures  or  Prefcriptions  to  the  contrary. 


ch.  -7.  feet. 


4D 


Every 


hide 
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Every  one  of  the  Perfons  bound  to  repair  it  may  be  pro- 
ceeded againit  for  the  whole  Charge,  (ch.  77.  feet.  3.) 

Nor  can  fuch  Perfon  defend  himfelf,  without  {hewing, 
who  is  bound  to  the  Repairs,  ch.  77.  feet.  4. 

Alfo  the  Attorney  General  may  take  a  Traverfe  upon 
fuch  Defendant's  Traverfe,  ch.  77.  feet.  5. 

And  no  Inhabitant  of  the  County  fhall  be  of  the  Jury, 
ch.  77.  feet.  6. 

B. 

Hoiv  by  Sta-      By  Statute,  the  General  Seflions  of  the 

tute.  Peace  have  a  full  Jurifdidion  of  all 

Annoyances,  ch.  77.  feet.  7. 

Where  it  cannot  be  known  that  any  particular  Perfon 
is  bound  to  repair  a  Bridge,  the  County  or  Town- 
corporate  flull  repair,  ch.  77.   feet.  8. 

And  in  every  fuch  Cafe  four  Juftices  of  the  Peace  fhall, 
with  the  Aflent  of  the  Conflables,  i^c.  of  every  Pa- 
rifh  within  the  County  or  Town,  tax  every  Inha- 
bitant towards  fuch  Repairs,  and  (hall  appoint  Col- 
ledors  of  the  Money,  and  Surveyors  of  the  Works, 
and  compel  them  to  give  a  true  Account,  iffc.  ch. 
77.  feet.  9,  12, 

Alfo  Juitices  of  the  Peace  may  award  Procefs  againft  all 
Perfons  bound  to  fuch  Repairs,  though  they  live  out 
of  their  Jurifdidion,  ch.  77.   feet.  10. 

But  the  Jurifdidtion  of  the  Cinque-Ports  is  faved,  ch. 
77.    feet.  II. 

Alfo  Highways  at  the  Ends  of  Bridges^  are  to  be  repaired 
ui  the"  fame  Manner  as  the  Bridges,  ch.  77.  fed.  12. 

C. 

The  Conjlruc-     It  hath  been  holden,  That  this  Statute 
t'lon  of  the  extends  to  no  private  Bridges,  (ch.  77. 

Statute.  fed.  I4..)and  that  it  cannot  be  executed 

where  there  are  lefs  than  four  Juftices 
(ch.  77,  feet.  15.)  and  that  it  makes  all  Houfe- 
holders,  and  Occupiers  of  Land,  taxable  as  Inhabi- 
tants, (ch.  77.  feet.  16.)  and  that  it  requires  a  dif- 
tind  Tax  on  each  Inhabitant,  (ch.  77.  feet.  17.) 
and  that  it  takes  away  all  Privileges  of  Exemptions 
from  fuch  Repairs,  (ch.  77.  feet.  18.)  and  perhaps 
makes  a  Borough,  which  has  no  Bridge,  chargeable 
to  the  Repairs  of  thofe  of  a  County,  ch.  77.  fed.  19. 

'Bugijcrp,  ch.  4. 

putting;  in  Ufe  a  Popifli  Bull  punifliable  as  Treafon  or 
Pramunire,  at  the  King  Eledion,  ch.  17.  feet.  75. 
ch.  12,  13. 

What  it  is,  ch.  38.  feet.  i. 

In  what  Time  it  muft  be  committed,  ch.  38.  feet.  2. 

Both  Entry        It   requires    both   an   aftuaT  Entry    and 

amlBreaking.  Breaking,  (ch.  38.  feet.  3.J  And  it  is 

not  fatij.Hed  with  fuch  a  Breaking  as  is 
implied   in   every   Trefpafs  except   in 

TVhat  a  fome  fpecial   Cafes,  in  refped  of  the 

Breaking.  Melnoufnefs  of  the  Circumflances,  (ch. 

38. fed.  4.  or  the  defrauding  of  the 
Law,  ch.  38.  feet.  5. 

By  Statute  a  Breaking  to  get  out  of  a  Houfe,  may 
amount  to  BurL'lary,  ch.  38.  fed.  6. 

IJ'liat  an  En-  The  leaft  Entry  with  any  Part  of  the  Bo- 

ify_  dv,orWeaponisfufficient,  ch.  38.fed.  7. 

Alfo  the  Entry  of  one  is  the  Entry  of  all  in  his  Com- 
pany, ch,  38.   fed.  8,  9. 


By  fome  Books,  it  may  be  committed  in  the  Walls  of 
a  Town,  and  other  Building,  which  cannot  be  called 
Manfion-Houfes,  ch.  38.  fed.  10. 

But  certainly  all  Houfes  taken  to  lodge  in     Manfion- 

byaManorhisWife,  (ch.  38  feet.  II.)     Houfe.  .i* 

and  theirOut-buildings,  and  Chambers  ^ 

in  Inns  of  Court,  (ch.  38.  feet.  11,  12,  14.)  and  any  " 
diftind  Apartment,  taken  by  a  Leflee  for  a  certain 
Term,  having  a  Door  of  its  own  to  the  Street^ 
(ch.  38.  feet.  15.)  and  perhaps  without  fuch  a  Door, 
(ch.  38.  feet.  13.)  may  be  called  a  Manfion-Houfe: 
But  a  Shop  dh'ided  from  a  Houfe,  and  not  taken  to 
lodge  in,  cannot,  ch.  38.  feet.  16. 

Burglary  cannot  be  committed  in  a  Booth,  or  Tenf, 
ch.  38.  feet.  17. 

There  muft  be  an  Intention  to  do  fome  Felony,  ch.  38. 
feet.  18. 

'Burinl. 

Forfeiture  for  a  Popilh  Burial,  ch.  12.  feet.  23. 

Xurm'ng*   See  arfon. 
'Bun)C0. 


To  be  removed  from  Highv 


See  ^fgljtoarS,  F,  I. 


'Butcljcn 

Puniftiable  for  confpiring  to  raife  the  Price  of  Viduals, 
(ch.  80.  feet.  10.)  or  for  travelling  on  a  Sundayj 
ch.  86.  feet.  3. 

Where  guilty  of  Larceny,  ch.  33.  feet.  6. 

'Butter* 

Neither  Butter  nor  Cheefe  to  be  fold  in  grofs  or  regra- 
ted,  (ch.  80.  feet.  11,  14,  15.)  except  in  ZoWsa  ia 
fome  Cafes,  ch.  80.   feet.  28. 

To  be  exported  Cuftom-free,   ch.  80.  feet.  29. 


CiHltllCS* 

TO    be    exported     Cuftom-free,  ch.    80.   feet.   29. 
See  j;5jiraiue. 

CaptaiUiS,  ch.  48.  fea.  7,  s,  9. 

CapticiK 

Of  an  Ind'dment,  of  what  Form  it  muft  be,  ch.  64. 
feet.  37. 

Cafli0« 

Making  of  them  not  to  bemor.opolized,  ch.  79.  feet.  5. 

Cnrriaffeis. 

How  far  liable  to  be  prefled  by  Purveyors,  ch.  47.  fect- 

3,  4,  5,  6. 
How  far  chargeable  to  the  Repairs  of  Flighways,  ch.  76. 

feet.  ID.    ^^^ 

Not  to  travel  with  more  than  five  Horfes,  ch.  76.  feet. 

65,  66. 
How  far  capable  of  beins  guilty  of  Larceny,  ch.  33. 

''''■  3'  5'  7-  ^         •  H,^ 
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How  to  be  licenfed  for  buying  Cattle,  ch.  80.  fefl.  38, 
•  39,40,41- 

Where  the  Owner  of  Goods  may  commit  Larceny  in 
ftealing  tliem  from  a  Carrier,  ch.  33.  feet.  30. 

CTai'tjS.   See  Cncciascg, 

Caflcatioit,  ch.  44.  fed.  3. 

Cafiial  DcatD,  ch.  26. 

Cattle, 

Felony  to  kill  or  deftroy  them  in  the  Night,  ch.  46. 
The  double  Value  is  forfeited  for  baying  live  Cattle,  and 

felling  them  again  within  five  Weeks,  ch.  80.  feet.  24. 
And  the  like  is  forfeited  for  ingrofling  or  regrating  dead 

Cattle,  ch.  10.  feet.  14,  15,  21. 
But  any  one  may  export  Beef,  Pork,  or  Hogs-flefli  Cuf- 

tom-free,  ch.  80.  feet.  29. 

CTenro?* 

Cenfor  of  the  College  of  Phvficians,  whether  he  be 
within  the  Teft-Ad,  ch.  S.'fed.  4. 

Cci'tificatc, 

Of  refufing  the  Oaths,  how  to  be  made  to  the  King's 
Bench,  ch,  19.  fed.  32,  33,  34. 

Cectioiarf* 

Clofes  the  Hands  of  an  inferior  Court,  ch.  64.  feet.  61. 
Not  to  be  allowed  for  the  Highways,  iinlefs  the  Juftices 
exceed  their  Jurifdidion,  ch.  76.  feet.  79,  80. 

at&aicman. 

Permitted  to  work  on  a  Sunday,  ch.  6.  feet.  3. 

CDallenge, 

Ba»ely  to  fend  one,  a  high  Offence,  ch.  63.  feet.  3,  21. 

CDampert^ 

What  it  is,  ch.  64.   feet.  i. 

King's  Officers  not  to  be  guilty  of  It,  under  what 
Penalties,  ch.  84.  feet.  3. 

Expofition  of  the  Statute  relating  to  this  Matter,  ch. 
84.  feet.  4,  5,  ^c. 

None  of  the  King's  Officers  to  purclmfe  Land  hanging 
a  Plea,  ch.  84.  feet.  11. 

Kindred  no  Excufe,  ch.  84.  feet.  12,  13. 

None  to  takea  Plea  for  Maintenance  under  Pain  of  forfeit- 
ing the  Value  of  the  Tning,  ch.  84.  feet.  15,  16,  iffr. 

Cfjancc-nictilep,  ch.  30.  fca.  i. 
Cfjaiicerj). 

Where  in  Danger  of  Pramunlre.,  ch.  19.  feet.  17. 
ch.  79.  feet.  13. 

CIjarmcL'.d,  ch.  3.  feci.  i. 

Cljaplaiii,  ch.  S3.  f^23. 

C(3cnt0. 

Are  generally  taken  for  feme  artful  Device  to  defraud 
another  withcut  any  Colour  of  Title,  (ch.  71.  fert.  i.) 
and  muft  go  farther  than  a  bar-  naked  Lie,  ch.  7 1 .  feet.  2. 


Grofs   Cheats  are  punifliable  with  the  Pillory,  and  a 

Fine,  ^c.  ch.  71.  feet.  3. 
So   is   the  receiving  of  Money  on  a  falfe  Token,  ch. 

71.  feet.  4,  5,  6". 

CDccfe*   See 'Buttciv 

Not  Viduals  within  the  Statutes  of  Foreftalling,  ch, 
80.  feet.  17. 

Cfjofe  lit  aai'on. 

Not  within  21  H.  8.  concerning  Larceny  by  Servants, 

ch.  33.  feet.  14. 
No  Larceny  in  taking  it,  ch.  33.  feet.  22. 
Lawful  for  an  Affignee  to  maintain  an  Aftion  on  it, 

ch.  83.  feet.  17. 

Cfjurcfj. 

P'or  the  Penalty  of  ftriking  in  it.     See  5i(Tr?.VS. 

For  the  Offence  of  holding  an  Office  without  con- 
forming to  it.      See  i£'ft;cr3. 

For  the  Offence  of  teaching  School  without  fuch  Con- 
formity.   See  3>£ijool;maiier. 


All  Perfons  forfeit  \rd.  for  being  abfent  Forfeiture  of 
any  Sundav  or  Holy  Day,  without  a  \iA.fortve- 
reafonable  E.xcufe,  ch.  10.  feet.  I.  ry  Sunday's 

If   they   have    fuch   Excufe,   they    muft     Mfmce. 
(hew  it  themfelves,  ch.  10.  feet.  2. 

And  may  be  preceded  againft  in  the  Spiritual  or  Com- 
mon Law  Courts,  ch.  10.  feet.  3. 

And  ought  to  continue  in  Church  during  the  whole 
Service,  ch.  10.  feet.  4. 

The  Offence  needs  net  be  alledged  in  any  certain 
Place,  ch,  10.  feet.  5. 

B. 

All  Perfons  above  fixteen  forfeit  20/.  for     Forfeiture  of 

a  Month's  Abfence,  ch.    10.   feet.  6.     ^o\.for  rje- 
Nor  are  they  excufcd  from  the  Forfeiture     ry    Month's 

of  izd.  for  each  Day's  Abfence,  ch.     Abfence. 

10.  feet.  7. 
They  may  be  convicted  on  the  firft  Profecution,  ch.  10. 

feet.  8. 
Such  Convidion   may  be  as  well  upon  a  Demurrer  as 

Verdid,  ch.  10.  feet.  9. 
Sicknefs  for  PartoftheTime  is  no  Excufe,  ch.  10.  feet.  9. 
The    Computation  of  the   Time    (hall    be    by    Lunar 

Months,  ch.  10.  fed.  10. 
Alf)  20/.   is  forfeited  for  every  Month's  Abfence  after 

Convidion,   ch.  10.  feet.  11. 


On   Default  of  Payment  of  the  20/.  a  .  Forfeiture  of 
Month,  King  may  feize  all  the  Goods,     Goods.,  and 
and  two  Parts  of  the  Lands,  or  he  may     thethirdPart 
feize  the  two  Parts  of  the  Lands  with-     of  Land. 
out   fuch  Default,  and  hold   them  till 
Conformity,  ch.  10.  feet.  12. 

But  in  this  laft  Cafe  he  cannot  feize  the  Good?,  ch. 
10.  feet.  13. 

But  where  he  mav  fe'ze  the  Goods,  he  may  fue  a  Bond 
made  to  the  Offender,  ch.  10.  feet.  14. 

But  in  no  Cafe  Cop\hold  Lands,  ch.  10.  fed.  15. 

He  may  take  the  Profits  of  tl.e  Lands  feized  for  a  Non- 
payment of  the  20/.  in  Satisfadion  thereof,  ch.  10. 
feet.  16. 

Generally 
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Gener.'Ily  lie  may  felxe  a  Truft-Eftate  as  well  as  any 
other,  ch.  lO.  fed.  i8. 


The  Forfei-        The  Forfeiture  of  I2</.  for  each  Day's 
ture  of  l^d.  Abfence  may  be  levied  by  the  Church- 

how  levied.  wardens,  by  Warrant  from  one  Juftice 

of  Peace,  ch.  lo.  fi;ct.  ig. 


Tlje  Forfei-        Juftices  of  Oyer,  Aflize,  Gaol-Delivery, 

ture  of  20 1.  or  Peace,  may  enquire  of  the  Abfence 

how  to  be  re-  of  a  Month,  ^c.  ch.  lO.  feci.  21. 

toveredby  Alfo  Non  appearance  on  a  Proclamation 

the  King.  at  Aflizes,  Gaol-Delivery,  or  Seffions, 

(hall  amount  to  a  Convidtion,  ch.  10. 
feet.  22. 

Yet  fuch  a  Convidtion  (hall  not  be  looked  on  as  a 
Judgment,   ch.  10.  feet.  23. 

The  Proclamation  mufi:  precifely  purfue  the  Words  of 
the  Scatute,  ch.  10.  feet.  24. 

A  perf  nal  Appearance  not  recorded  dath  no  way  avail 
the  Party,  ch.  10.  feet.  25. 

The  King's  Bench  have  a  Jurifdiaion  of  this  Offence 
by  Implication,  ch.  10.  feet.  26. 

The  Defendant  can  take  no  Advantage  of  any  Error 
in  the  Record,  except  it  be  to  the  King's  Prejudice, 
without  traverfing  the  Abfence,  ch.  10.  feet.  27,  29. 

Yet  be  may  plead  collateral  Matter,  ch.  10.  feet.  28. 

Alfo  the  Kins  may  recover  the  faid  Forfeitures  by  Ac- 
tion or  Information  in  the  Courts  of  Wejlminjler, 
ch.  IC.  feet.  30. 

And  by  this  Means  he  may  proceed  againft  a  Husband 
for  the  Abfence  of  his  Wife,  ch.  lo.  feet,  31. 

F. 

Ho-w  hy  an         One  Third  of  the  20  /.  may  be  fued  for 
Informer.  by  any  one,  ('ch.  10.  feet.    32.;  who 

may  proceed  for  the  King's  Share  as 
well  as  his  own,  (c\\.  lO/fect.  34 J  and  is  no  way  n^ 
ftained  by  thofe  Statutes,  which  feem  to  give  the  whole 
to  ti.e  Kins,  (ch.  10.  ftct.  33,  35,  3^  37J  >'«  he 
fhail  be  barred  by  a  former  Convidtion  at  the 
King's  Suit,  thougii  the  King  himfelf  (hall  not,  ch. 
10.  feet.  38,  39. 


7he  Danger       On  Default  of  Payment  of  the  20/.  eve- 
ef  not  paying  ry  Mcnth  after  Conviaionj  the  King 

the  20 1,  for  may  feize  two  Parts  of  the  Offender's 

every  Month  Lands,  and  all  his  Goods,  ch.  10.  fcdl. 

after  a  Cdn-  4°)  4i- 

viSiion.  But  on  no  other  Convidtion  but  fuch  as 

fliall  be  on  an  Indidlment,  nor  with- 
out a  Judgment,  e\cept  in  the  Cafe  of  a  Proclama- 
tion, ch.  10.  feet.  41,  42,  43>  4-4- 
Nor  can  he  in  aiiy  Cafe  feize  the  Lands,  or  grant  over 
the  Goods  without  an  Inquifition,  ch.  10.  feet.  45,  46. 

H. 

Dlfahiliiy  of      No  Recufant  convict  can  practife  Law 

Recufants,  or  Phyfick,  or  bear  an  Office  in  any 

&c.  C.iurt  or  Camp,  fcb.    10.  feet.  48. j 

or    ho.    Executor,    Adminiftrator,    or 

Guardian,  ch.  10.  feet.  49. 
All  Recufants  (hall  be  bound   to  the  Good  Behaviour, 

ch.  10.  feet.  50. 


Such  Offender  is  wholly  difcharged  by     Hoivtheyfialt 
his  Conformity,  as    well   againft  the     be  difcharged. 
King  as  the  Subjefl,  before  or  after 
Judgment,  ch.  10.  feet.  50,  51,  52,  53. 

Alfo  an  Heir  who  conforms  fliall  hold  all  the  Lands  dif- 
charged, which  were  not  feized  in  the  Anceftor's 
Life,  ch.  10.  feet.  55,  56. 

But  the  Lands  in  Fee-fimple,  or  Tail,  of  an  Heir  wha 
does  not  confiim,  are  liable  to  be  feized,  iSc.  ch.  10. 
fedl.  63. 

K. 

Thofe,  who  keep  Recufants  in  their  Fa-     Punifhment 
milies,  abfenting  themfelves  a  Month    fortheAbfenct 
from  Church,  forfeit    10/.   a  Month,     cf  others. 
ch.  II. 

For    other   Matters.      See   ^aptffs,  ^opp,  ^opCH!, 

p^cmiiniiT,  and  pjotcftant  SDifftntcrg. 

Cljurclj  (Hlattrcn^ 

May  levy  the  Forfeiture  of  12^.  for  not  coming  to 
Church,  ch.  i8.  fefl.  19. 

Shall  receive  Fines  for  not  repairing  Highways,  ch.  76. 
fedt.  69. 

May  levy  the  Penalties  for  keeping  an  unlicenfed  Ale- 
houfe,  (ch.  78.  fed.  16.)  for  fuffering  Tippling-^ 
(ch.  78.  feet.  18.)  for  Drunkeiinefs,  fch.  78.  feet 
20. J  for  Tippling,  fch.  78.  feet.  i\.)  and  muft  pre- 
fent  all   fuch  Offences,  ch.  78.  feet.  22. 

Are  not  within  the  Statutes  which  appoint  the  receiving 
the  Sacrament,   ch.  8.   feet.  4^ 

May  pull  off  Hats  in  Church,  ^3"^.  eh.  63.  feet.  28. 

Difference  betwixt  civil  and  criminal  Profecutions^  ch. 
I.  feet.  5.  ch.  60.  feet.  27. 

ClertJV.    See  JpoUfe  and  laiTCnp,  and  ch.  35. 
iedl.  '},(>. 

aEIcro;pmcn. 

All  Clergymen,  as  fuch,  bound  to  officiate,  ch.  7.  feet,  r. 
How  they  are  to  be  defcribed  in  an  Indidtment,  ch.  19. 

feet.  33. 
Within    the   Statutes   concernmg    Highways,  eh.  76, 

feet.  14.     See  JltipiCil. 

ClcrfctiS* 

The  Import  and  Extent  of  the  Word,  ch.  7. 

High  Treafon,  feh.   17.  feet.  61.)  but  not  within  25 

^Ed.  3.  ch.  17.  feet.  55. 
Thofe,  who   fhall    apprehend    and    convid   a   Clipper, 

(hall  receive  40/.   ch.  17.  feet.  64. 

Coiiu 

High  Treafon  to  counterfeit  the  King's  Coin  in  Gold  or 
Silver,  ('ch.  17.  feet.  57.^  or  to  bring  into  the  Realm 
Money  known  to  be  falfe,  counterfeit  like  the  King's, 
or  foreign  current  Coin,  from  a  foreign  Nation, 
with  an  Intent  to  merchandize  therewith,  ch.  17. 
feet.  65,  66,  67,  6*8,  6g. 

High  Treafon  to  forge  f.ireign  Coin  current,  Mifprifion 
to  forge  it  not  current,   ch.    17.  fedl.  59,  60. 

High  Treafon  to  wafli,  clip,  round,  file,  diminifti  or 
falfify  for  Lucre  any  current  Money,  ch.  17.  fedt.  61. 

High 
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High  Trcafon  to  make,  buy,  fellj  or  keep  coining  In- 
ftruments,  or  to  mark  Coin  on  the  Edges.,  or  to  gild 

■    falfe  Coin,  ch.    17.  feet.  62. 

Such  Inftrurnents  may  be  feized  by  any  Perfon,  and  (tall 
be  Evidence  at  the  Trial,   ch.  17.  feet.  63. 

Felony  to  blanch  Copper  for  Sale,  or  to  mix  blanched 
popper  with  Silver,  or  to  buy  or  fell  it,  or  any  Mix- 
ture heavier  than  Silver,  and  looking  like  Gold,  but 
not  fo  good,  or  to  receive  or  pay  counterfeit  milled 
Money  at  a  lower  Rate  than  its  Denomination  im- 
ports, ch.  18.   feet.   I. 

Anciently  it  was  Felony  to  tranfport  any  Silver,  except 
Plate  for  the  Service  of  a  Houfe,  ch.  18.  fed.  2. 

But  at  this  Day  it  is  lawful  to  tranfport  foreign  Coin, 
being  marked  at  Goldfmith's  Hall,  i^c.  ch.  18.  feet. 
2,  3,  4.  6. 

Penalty  of  500/.  for  cafling  Bars  of  Silver  in  Imitation 
oi  SpaniJ}},  ch.  18.   fed.  2. 

Six  Months  Imprifonment  for  common  Brokers  to  buy 
or  fell  Bullion,  ch.  18.  feet.  6. 

Anciently  Felony  to  multiply  Gold  or  Silver,  but  not 
at  this  Day,  eh.  18.  feet.  7.     See  CuiiltCrfcttUlS. 

CoUuflOn,  ch.  83.  fed.  29,  ^c. 

Combat. 

To  kill  another  in  lawful  Combat,  juftifiable,  ch.  28. 
fed.  16. 

Comnuinti. 

Infants  and  Feme-Coverts,  not  guilty  of  a  Crime  from 
a  bare  Command,  ch.  64.  feet.  351 

Comman. 

How  far  within  the  Statutes  of  forcible  Entries,  ch.  64. 
fea.  31. 

Common  laU)  Couttsf. 

Pramunire  to  draw  any  out  of  the  Realm  in  Plea, 
wliereof  the  Conufance  belongs  to  the  King's  Courts, 
or  to  fue  in  other  Courts  to  defeat  the  Judgments 
given  there,  ch.  19.  feet.  14,  15. 

Proceedings  by  CommifTioners  of  Sewers  againft  a  judg- 
ment at  Law,  (ch.  19.  fed.  16.)  and  Suits  in  the 
Admiralty,  or  Spiritual  Courts,  for  a  Matter  appe.ir- 
ing  by  the  Libel  to  be  of  temporal  Cognizlance,  ('ch. 
19.  feet.  18,  19.J  and,  as  fome  have  formerly  faid, 
Suits  in  Equity  to  impeach  a  Judgment  at  Law,  (ch. 
19.  feet.  17.  j  are  within  the  Danger  of  thib  Law. 

How  far  the  Common  Law  Courts  may  take  Cogni- 
zance of  Herefy,  ch.  2.  feet.  6,  7,8. 

Monopolies  triable  only  in  the  Courts  of  Law,  ch.  79. 
feet.  10,  II. 

Common  P^ai^ci*.   See  afft:np0,  e. 

Clergymen  refufing  to  ufe  it,  or  depraving  it,  forfeit  one 
Year's  Profits  of  their  Promotions,  i^c.  by  Statute, 
and  may  be  deprived  by  the  Spiritual  Law,  wheth.er 
they  have  any  Cure,  ch.  7.  feet,  i,  2,  3,  4. 

Laymen  depraving  it,  forfeit  lOO  Marks,  i^c.  ch.  •: 
fea.  5,  6. 

Companion0.   See  sicceffiirp. 
Computation  of  Cime, 

Where  by  Lunar  Months,  ch.  10.  feet.  n. 
Whereby  Kalendar,  eh.  82.  feet.  13. 

Computation  of  ^((ejj,  ch.  12.  k&.  15. 


Concealment* 

By  OfEcers,  ch.  59.  feet.  3. 

By  Jurors,  ch.  59.  feet.  4.     See  Spi'fpuCoJt* 

Confo?mitp.  See  ©fficcrjs,  CDurcO,  \^^m% 
J^^oteCant  DilTcntcco,  and  S)Cf)ooIi3, 

Conjutation,  ch.  3.  fed.  1,4. 

Confent, 

Marriage  within  the  Age  of  Confent  makes  not  a  fe- 
cond  Marriage  Felony,  eh.  43.  feet.  6. 

Confpiracp. 

A  Confpiracy  to  levy  War  againft  the  King's  Perfon, 
High  Treafon,  ch.  17.  feet.  9,  27, 

A  Confpiracy  to  raife  the  Price  of  Viduals  or  Work, 
highly  Penal,   ch.  80.  feet.  10. 

A  Confpiracy  falfly  to  move  Pleas,  or  to  indidt,  or  o- 
therwife  to  prejudice  a  Man,  a  High  Offence,  (eh. 
72.  feet.  I.)  and  a  good  Ground  tor  an  Indidtment, 
or  Adllon  on  the  Cafe,  whether  the  Party  wronged 
be  acquitted  or  not,  though  it  come  not  within  the 
flared  Form  of  Writs  of  Confpiracy,  eh.  72.  feet.  2. 

It  is  no  Excufe  of  fuch  a  Confpiracy,  That  the  Indict- 
ment was  infuffieient,  or  that  it  imported  no  Scandal 
or  that  the  Court  had  no  Jurifdidion,  ('ch.  72.  feet.  3.  ) 
or  that  the  Defendant  aded  only  as  a  Witnefs,  eh. 
72.  feet.  4. 

But  it  is  a  fafe  Defence,  That  the  Defendants  aded 
only  as  Jurors  in  a  criminal  Matter,  (ch.  72.  feet.  5.^ 
or  as  Judges  in  the  Face  of  the  Court,  ('eh.  72.  feet. 
6.;  or  that  they  had  probable  Caufe  for  the  Profecu' 
tion,   eh.  72.  feet.  7. 

Alfa  it  is  a  fure  Defence  againft  a  Writ  of  Confpiracy, 
but  not  againft  an  Adion  on  the  Cafe  in  the  Nature 
of  it,   that  only  one  was  guilty  of  it,  ch.  72.  feet.  8. 

Thofeconvided  at  the  Suit  of  the  Party,  ftailbe  fined 
and  pay  Damages ;  thofe  convided  at  the  Suit  of  the 
Khig,  iliallhavc  a  villainous  Judgment,  eh.  72.  fed.  9. 

Con  ff  able. 

Shall  levy  the  Fines  for  not  reparing  the  Highways, 
('ch.  76.  feet.  67.)  and  account  for  them,  ch.  76. 
ied.  68,  69.  ,  ' 

Shall  affift  the  Juftices  in  making  Taxes  for  Bridges, 
eh.  77.  feet.  9.  ^    ' 

M  ly  levy  the  Penalties  for  keeping  an  unlicenfed  Ale- 
houfc,  ('eh.  78.  feet.  16.;  for  fuffering  Tippling,  ch.j 
78.  feet.  18. j  for  Drunkcnnefs,  (ch.  78.  feet.  20.) 
for  Tippling,  ('eh.  78.  fed.  21.;  and  muft  prefent  aU 
futh  Offences,  ch.  78.  feet.  22. 

Are  not  within  tie  Teft-Ad,  ch.  8.  feet.  4. 

Muft  execute  the  Statutes  concerning  Highways,  on 
Pain  of  4c r.   ch.  76.   feet.  45. 

May  compel  Inn-keepers  to  receive  Guefts,  ch  78 
feet.  2.     See  if  .v;tl)all. 

Contempts* 


Striklnp;  in  a  Palace,  wherein  the  King  Jga'mJ}   the 

adually  refides,   fo  as  to  fhed   Bluod,  K'lvg'i    pa- 

punifhable   with  Lofi  of  Hand,   ^c.  lace. 
ch.  21,   feet.  I,  2, 


E 
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B. 


Courts  ofju-     Drawing  a  Sword,   or  ftriking   In    the 

0icc,hyAf-  Prefence  of  the   High   Courts  of  Ju 

frays.  flice,  without  drawing  Blood,  punifti 

able  with  Lofs  of  Hand,  i^c.  (ch.  21 
feet.  3.)  though  the  Perfon  ftriking  were  firft  affault- 
ed,  (ch.  21.  feet.  4.)  but  the  bare  Refcue  of  a  Pri- 
foner  from  thofe  Courts,  (ch.  21.  feet.  5.)  or  the 
making  an  Affray  near  them,  but  out  of  their  View, 
is  not  fo  feverely  punifhed,  ch.  21.  feet.  6. 

By  Jfords..         Threatening   or   Reproaching  a   Judge, 

(ch.  21.  fe(fl.  7.)  refle£lingon  the  Ju- 

Itice    of  a  Court,  (ch.    21.   fed.   8.) 

giving  fhe  Lie  in  Wfjlm'injler-hall,  (ch.  21.  feet.  9,) 

or  making  an  Affray  in   an  inferior  Court,  (ch.  21. 

fed.  10.)  are  High  Contempts,  i^c- 

Contemptuous  Words  to  the  Judge  of  an  inferior  Court 
in  the  Execution  of  his  Office,  are  immediately  fine- 
able  and  perhaps  indiflable,  ("ch.  21.  feet.  12.)  but  are 
only  puniftiable  by  binding  the  Party  to  his  Beha- 
viour, if  fpoken  of  fuch  Judge  being  out  of  the  Ex- 
ecution of  his  Office,  ch.  21.  fe£K  12,  13. 

It  is  a  high  Contempt  to  tlireaten  an  Adverfary,  Coun- 
fellor.  Attorney,  Juror,  or  Gaoler,  ch.  21.  feet.  14. 

So  is  it  to  difclofe  an  Examination  before  the  Counfel, 
to  diffwade  a  Witnefs  from  giving  Evidence,  to  ad- 
vife  a  Prifoner  to  ftand  Mute,  or  to  difclofe  Evidence 
given  to  a  Grand  Jury,  ch.  21.  feet.  15. 

C. 

Contempts  a-      It    is  a  High   Contempt   to   refufe  the 
gainJitheK.'s  King  our  Afliffance  in  his  Counfels, 

Prerogative.  or  Wars,  ch.  22.  feet.  2. 

To    receive   a   Penfion    from  a  foreign 

Prince,  ch.  22.  feet.  3. 
To  d  fobey  the  King's  Writs,   not  to  anfwer  Queftions 

of  State  propofed  by  his  Council,  not  to  return  from 

beyond   Sea  at   his   Command,  or  to  go  beyond  Sea 

without  it,  ch.  22.  feet.  4. 

D. 

Contemns  a-     It  is  a  High    Contempt  to   charge  the 

gainji        the  King  with  Oppreffion  or  Weaknefs, 

Kin^s  Perfon  (ch.  23.  feet.  I,  2.)  to  abfolve  obftinate 

or      Govern-  and  impenitent  Traitors,  ('ch.  23.  fed. 

mcnt.  3-)   to  endeavour  to  frighten  the  King 

into  a  Change  of  his  Meafures,  (ch. 

23.  feet.  4.)  to  fpread  falfe  Rumours  concerning  his 

Intentions,  (ch.  23.  fed.  5.;   to  charge  him  with  a 

Breach  of  his  Oath,  feh.  23.  feet.  6.)  tocurfeoren- 

deavQur  to  leffen  him,  i^c.  ch.  23.  fed.  7. 


Or  Title. 


E. 

Alfo  it  is  a  High  Contempt  to  deny  his 
Title,  either  e>:preflv  in  dired  Terms, 
(ch.  24.  feet,  i.j  or  impliedly  by  refufmg  to  take  the 
Oaths  required  either  by  Common  Law  or  Statute, 
for  the  Support  of  his  Governmeat,  ch.  24.  feet.  2, 

ContfiTijencp.    See  Maintenance,  c. 
Contra  Pacem. 

Neceflary  in  an  Indidment  of  Barratry,  ch.  81.  feet.  12. 

CortUcnticlest* 

Seditious  Conventicles  indidable  at  Common  Law,  ch. 
2.  feet.  6. 

See  ^ffra^0,  and  p^oteftaiU  SDiffenfcrsf. 


ContJiSfom 

A  Statute,  which  requires  a  Convidlon  before  the  Pu- 

nifhment,  fays  no   more  than   the  Law  would  have 

implied,  ch.  10.  feet.  8. 
Every  Judgment  amounts  to  a  Convidlon,  non  e  cotf 

verfo,  ch.  10.  feet.  9,  23. 
One  Convidion  is  regularly  a  Bar  to  a  new  Profecu- 

tion  for  the  fame  Offence,  ch.  10.  feet.  38. 
Where  a  fecond  Offence  is  more  feverely  puniflied  than 

the  firft,  it  muft  be  committed  after  a  Convidion, 

ch.  40.  fed.  2.    See  Offence,  ^>rcfg. 

Conftocatiom 

Its  Power  to  declare  Herefy,  ch.  2.  feet.  2,  3,  4, 
Confpiring  to  raife  the  Price  of  Viduals,  ch.  80.  feet,  10, 

Copper* 

Felony  to  blanch  it,  iJc.  ch.  18.  feet.  r. 

Copp* 

How  far  the.  Copying  of  a  Libel  amounts  to  a  Public- 
cation,  ch,  73.  feet.  10. 

Coppijoin. 

Not  liable  to  be  feifed  for  Recufancy,  ch.  1 0.  feet.  15, 

Cop})IjoHJer. 

To  be  reftored  on  a  forcible  Entry,  ch.  64.  fed.  r5,; 
16,  17. 

Where  lawful  to  go  over  ground  fown  with  it,  ch,  76, 

feet.  2. 
Felony  to  burn  a  Barn  full  of  Corn,  and  in  fome  C?fes, 

to  burn  a  Stack  of  Corn,  ch.  39.  feet.  1,2.. 
Highly  penal  to  ingrofs  or  regrate  it,  ch.  80.  feet.  14,  15, 
Oi  to  buy  it  for  change  of  Seed  without  bringing  as 

much  to  Market,  ch.  lo.  feet.  23. 
Or  to  buy  it  in  the  Slieaf,  ch.  80.   feet.  4. 
But  lawful  to  buy  it  for  Maltii  g,  ch.  80.  kct.  25. 
Or  for  Tranfportation,  when  it  is  at  fuch  a  Price,  chv 

80.  fed.  26, 

Co?oncr» 

His  Fee  of  a   Penny   from  Juries,  before   Juft'ices   in- 

Eyre,  lawful,  ch.  68.  feet.  3. 
He  can  take  no  Inqueft  hat  fuper  vifum  Corporis,  (ch.  27. 

feet.   1 3.  j  and  if  he  take  them  fo,  whether  traveti- 

able?  ch.  27.  fed.  11. 
No  Deodand  till  the  Death  is  found  by  his  Inquefl,  ch. 

26.  fed.  8. 

Co?t3O?atfon0, 

Mud  repair  their  own  Bridges,  ch.  77,  feet.  7,  8,  ^c. 

Corporations  aggregate  may  be  bound  to  repair  Bridges, 
or  other  Highways,  by  a  general  Prefcription,  ch. 
76.  feet.  8.  ch.  77.  feet.  2. 

May  aflign  Purveyors  for  their  Frovifions,  fcfr.  with- 
out any  Danger  of  the  Statute  of  Foreflailing,  ch, 
80.  feet.  44,  45.     See  KtOtS,   C. 

Corruption  of  'Blootr* 

A  Statute  which  faves  the  Corruption  of  Blood,  faves 
the  Defcent  of  the  Lands,  and  the  Wife's  Dower, 
ch.  40.  feet.  5. 

I  No 
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No  Corruption  of  Blood   on  an  Attainder  of  Piracy, 

ch.  37.  fea.  8. 
No  Corruption    of  the  Blood  of  a  Feh  cU  f(,  ch.  27. 

fed.  8. 

Punifliablc  for  a  Confpiracy  to  raife  the  Prices  of 
Viduals,  tff.  ch.  80.  fea.  10, 

CoUenant. 

In  fome  Statutes  includes  a  parol  Promife,  ch,  84.  feet.  5. 

A  Feme  Covert  cannot  commit  a  bare  Theft  in  Com- 
pany with  her  Husband  ;  but  Crimes  of  a  hightr  Na- 
ture (he  may,  and  even  Theft  on  his  bare  Command, 
(ch.  I.  feet,  g,  10,  11.  ch.  33.  feet.  19.)  but  (he 
cannot  (teal  her  Husband's  Goods,  ch.  33.  feet.  19. 

And  (he  may  be  generally  indidted  for  Crimes  not  capi- 
tal, but  not  informed  againft  without  her  Husband, 
ch.  I.  feet.  12,  13.  ch.  10.  feet.  31. 

Neither  can  (he  be  guilty  of  a  forcible  Entry  by  her  bare 
Command,  ch.  64.  feet.  35. 

It  is  doubtful,  whether  a  Convidtion  of  a  Wife  on  an 
Indidment  be  a  Bar  to  a.i  Information  againft  the 
Husband,  ch.   10.    fedt.  39. 

Yet  perhaps  her  Leafes  may  be  feifcd  by  Force  of  fuch 
a  Convi6lion,  ch.  10.  feet.  31. 

See  ^)usbanD  and  p^piff,  B.  C.  D. 

Council  \p}\M\K 

Felony  to  aflault  a  Privy-Counfellor  in  the  Execution 

of  his  OiEee,  ch.    18.  feet.  g. 
The  fame  Crime   for  a  Court-Servant  to  compafs  his 

Death,  ch.  18.  feet.  8. 
Highly  Penal  to  difobey  the  Summons  of  the  Council,  or 

to  refufe  to  anfwer  their  Ci,ie(tions,  ch.  22.  feet.  4. 

Caunfello?* 

Not  punifliable  for  (hewing  a  falfe  Deed  in  Evidence, 
ch.  70.  feet.  12. 

See  Maintenance,  E. 

Countcirfeitce. 

Thofe,  who  coin  Mmey  without  the  KinG;'s  Authority, 
or  who  a£ting  under  his  Authority  makeit  too  bafe  an 
Alloy,  are  Counterfeiters  of  it,  and  Traitors,  ch.  17. 
feet.  55.      See  Cotll. 

Alfo  the  Counterfeiters  of  the  lying's  Great  and  Privy 
Seal,  or  Sign  JVIinuel,  are  Traitors,  but  not  thofe  who 
barely  intend  io  to  do,  or  who  fix  them  to  a  Writing 
without  a  Warrant,  or  who  remove  them  from  one 
Writing  and  fix  them  to  another,  eh.  17.  feet.  47, 
48,  49,  50,51. 

Counterfeiters  of  Bank  Notes  ('eh.  58.  feet,  i.j  Exche- 
quer Bills  (ch.  58.  feet.  2,  3,  4,  5.;  Stamps,  (ch. 
58,  feet.  6,  7. J  Sjuth-Sea  Bonds,  ('en.  58.  feet.  8. J 
or  Lottery  Orders,  ch.  58.  feet.  9.  are  guilty  of  Felony. 

Courts.  See  Canimoii  laU)  Courts,  '^pfri^ 
tualCourt9,Cantempts,B.ji^ins'soaencD. 

Currnns. 

Not  within  the  Statute  of  Foreltalling,  ch.  80.  feet.  35. 


Curano:* 

How  puni(hed,  ch.  6,  fed.  4. 

CpUrr. 

Lawful  to  export  it,  ch.  80.  fed.    30. 


Dnmnues." 

WHAT  are  to  be  recovered  for  Forgery,  ch.  7a. 
feet.  24. 

^m\)  cafunl,  ch.  26. 

Felony  to  take  it  up,  to  employ  it  in  Witchcraft,  ch.  3. 
feet.  4. 

Debts. 

What  Debts  to  the  King  bind  an  Heir  in  Tail,  ch.  lO. 
feet.  56. 

SDeCCItS,  ch.  71.  and  ch.  83.  fe£l.  29,  ^c.^ 
^Zt\Z&  tantum.    See  ch.  '&S.  fed.  10,  11,  '^c. 

Declaration  againft  popcr?* 

How  far  criminal  to  refufe  it,  ch.  14. 

Deer. 

Where  Felony  to  take  them,  ch.  33.  fed.  %b. 

Defence. 

I  Where  one  may  juftify  killing  another  In  his  own  "Di- 

j      fence,  ch.  28.  fed.  24,  25. 

j  Where  he  can  only  exeufe  it,  ch.  29.  fed.  13,  14,  15, 

16,17.    See  i^omiciDc.  ■r^iixuQ 

Demurrer. 

Judgment  on  Demurrer,  a  fuffieient  Conviaion,  ch. 
10.  fedt.  9. 

DeoUann. 

Whatever  moves  together  with  the  Thing,  which  oc- 
cafions  a  Man's  Death,  and  any  way  contributes  to 
it,  (ch.  26.  k&.  3,  6.J  is  forfeited  as  a  Deodan^, 
unlefs  it  were  fixed   to  a  Freehold,  ch.  26.  kSt.  5. 

Whether  tlie  Perfon  (lain  were  of  Difcretion,  or  not, 
(ch.  26.  fetl  4.;  fo  that  he  die  within  the  Year  and* 
Day,  (eh.  26.  kt\.  -j.)  and  were  not  on  theopenSea 
at  the  Time  of  the  Hurt,  ch.  26.  fed.  6. 

Nothing  can  be  feifed  as  a  Deodand  before  the  Coroner*^? 
Inquelt,  after  which  the  SherifF  is  anfweraWe  for  it, 
i^c.  ch.  26.  fed,  8. 

Depiiuation.   See  Spiritual  Courts,  -, 

Detainer.     See  jfoicible  Gntrp  and  lOZ' 
tainer. 

.  Dice,  ch.  71.  fed.  1,3. 

Difabilitp.   See  s^aDman,  infant,  Cotjer* 
tute  and  pica* 
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Dffcretfom 


How  far  required  to  make  one  guilty  of  a  Crime,  ch.  i. 

The  aflefling  of  Fines  on  Offenders,  (ch.  63.  feet.  20.) 
and  the  Binding  of  Perfons  to  their  Good  Behaviour, 
(ch.  61.  fe£t.  4.)  left  to  the  Difcretion  of  the  Juftices. 

So  is  the  Awarding  of  Re-reflitution  on  an  Indidlment 
of  forcible  Entry,  ch.  64.  fed.  63,  64,  65,  66. 

DffpcnfatdJiu 

No  Difpenfatioii  of  the  Statute  againft  buying  Offices, 
ch.  67.  feet.  5. 

Diffdfim  See  f  ojcible  (£ntrp,  h,  i. 

PilTcnter?,    See  cijuccfj,  and  pjotcffant, 
£)i(rentei;^,  I 

DitcIjejS.  j 

How  to  be  cleared  and  fcowered,  ch,  76.  feiS.  26,  52, 

53.  54,  55-  ,        .  ,      J 

Where  new  ones  may  be  made  by  Surveyors,  ch.  76. 

feet.  43. 
Where  punifhable  as  Nufances  at  Common  Law,  ch, 

76.  feet.  48,  50. 

A  fecond  Marriags  not  Felony  after  a  Divorce  a  Menfd 
i^  Thoroy  ch.  43.  feet.  5. 

No  Felony  to  Iteal  them,  ch.  33.  fed.  23. 

Where  lawful  to  break  tliem  open  to  preferve  the  Peace, 
ch.  63.  feet.  16. 

S)ODeCOte.     See  10?n  of  a  C^nnO?,  and  Bu-- 

fancc* 
Doiuer. 

The  Wife  of  a  Felo  de  fe  fhali  have  her  Dower,  ch.  27. 
feet.  8.     See  Cc^VUptlOn  Of  MOOD. 

2D?oljer0. 

How  to  be  licenfed,  ch.  80.  fed.  40,  41. 

Not  to  travel  on  the  Lord's  Day,  ch.  6.  feet.  3. 

Dninfeemief^* 

Forfeits  $5.  (ch.  78,  feet.  20.)  and  fubjedls  Seamen   to 

a  Court  Martial,  ch.  6.  feet.  5. 
Excufes  no  Crime,  ch.  i.  feet.  6. 

OUClUllC'StOOL  ch.  "js-  feet.  14. 

DiicK 

Where  one,  who  kills  another  in  a  Duel,  fliall  be  guilty 
of  Murder,  ch.  31.    feet.  21,  22,  i3c. 

A  High  Crime  barely  to  fight  one,  or  to  fend  a  Chal- 
lenge, ch.  63.  feet.  3,  21. 


N 


Cnfemcut. 

OT  within  the  Statutes  of  forcible  Entries,  ch. 
64.  kSt.  31. 


I  (EccIcffafiicnT. 

PofTefnons  within  the  Statutes  of  forcible  Entries,  ch. 

64.  feft.  31. 
Perfons  may  be  guilty  of  HighTreafon,  ch.  17.  fe£l.  4. 
For  CoilltS.     See  ^puilUdl  'tmttS, 

I 

CHucatfon,  popift),  ch.  15.  fed.  i,  2, 3. 

Where  it  Ihall  be  Larceny  to  fteal  them,  ch.  33. 
fea,  27,  28. 

Cjypptiaiijs, 

Where  guilty  of  Felony,  ch.  54. 

Cicaiom 

Where  the  Parties  Election  to  fufFer  Imprifonmenf  in 
Lieu  of  a  Forfeiture  rs  taken  away  by  the  Act  of 
God,  ^eere,  if  he  (hould  be  difcharged  of  the  For- 
feiture, ch.  7.  fe£l.  6. 

King  has  the  Election  to  proceed  againft  fome  Offen- 
ders, either  as  guilty  of  Treafon  of  Pramunire,  cb. 
19.  fed.  13. 

Alfo  he  may  proceed  againft  Non-jurors,  either  on  the 
Statutes  of  Pramunire,  or  on  the  milder  Statutes, 
ch.  24.  fed.  5. 

CmbcfilmcHt   See  3imlicfilment. 
€ml)?acei-p. 

What  fhall  amount  to  it,  ch.  85.  fefl:.  r,  2,  3,  4. 
What  Ads  of  tiijs  Kind  are  altogether  unlawful,  cH. 

85.  fed.  5. 
In  what  Circumflances  fome  Ads  of  this  Nature  may 

be  lawful,  ch.  85.  fed.  6. 
How  reftrained  by  Common  Law,  ch.  85.  fed.  7. 
How  by  Statute,  ch.  85.  fed.  8,  i^c. 

Cnnflion. 

NecefTary  in  a  Rape  and  Sodomy,  ch.  4,  fed.  2.  ch.  41 

fed.  I. 

€nemp» 

Lawful  for  any  one  to  take  up  Arms  againft  them,  ch, 
63.  fed.  10. 

CllfflCfCljiCCj  ch.  29.  fed:.  20,  21,  22.  ch.  31. 
led.  I,  2. 

Cnijrofllns:*   See  iroicaaning:, 

enque«»   See  ^tiquiatioit  and  armouc. 

entcp.   See  Xur0lari)  and  jTo^cifale  Cntr^ 

€quit}>» 

One  mav  lawfully  maintain  in  refped  of  an  equitable 
Intereft,  ch.  83.  fed.  17. 

What  Errors  are  Heretical,  ch.  2.  fed.  2. 

No  ^Vrit  of  Error  lies  for  any  Record  which  doth  not 

amount  to  a  Judgment,  ch.   10.   fed.  23. 
You  may  affign  Error  tending  to  the  King's  Prejudice, 

in  a  Convidion  for  not  coming  to  Church,  but  no 

Other  Error,  ch.  10.  fed.  29. 
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The  Law  not  to  be  evaded.     See  jfraus  3Lcgt0,  aild 


3Lib»l£',  and  ch.  31.   feet.  24,  25; 

Maintenance  to  give  itofficioud)',  ch.  83.  feet.  6. 
What  may  be  <^iven  in  Evidence,  and  by  whom.      See 

g>yecial  iL)lcaiJt«s>  Slfury,  Coin,  and  jtiilitiiefs. 

€xi\)m\zi.   See  acmour* 
Cccommunicntion. 

For  Herefy,  ch.  2.  feet.  11, 

For  an  Affray  in  a  Church,  ch.   63.  feet.  24,  25,  26. 

For  Popery,  ch.  12.  feet,  r,  2,  3,  4,  5,  6. 

Where  a  Statute  makes  a  Man,  ipfo  facio,  excommuni- 
cate for  art  Offence,  yet  he  muft  judicially  appear  to 
have  been  guilty,  ch.  63.  feet.  27. 

C;ccufable  5pomic(Uc*   See  jpomiciDc^ 

Want  of  Care  of  a  Wound   no  Excufe    for  him   who 

gave  it,  ch.  31.  ftcr.  10. 
Sicknefs  for  Part  of  the  Time,  no  Excufe  for  a  Month's 

Abfence  from  Church,  ch.    10.    fecft.  10.     See  S)pc  = 

ctal  picaojitg,  ^igliUiarr,  C.  I.    jiibcls,  £l?if' 

CljanCC,  HlOtS,  H.  and  C'ljUlC??,  B. 

Of  an  Infant,  refpited  in  Difcretion,  ch.  i.  fefl.  8. 
Muft  be  purfuant  of  the  Judgment,  and   by  a  proper 
Officer.     i^omiciOC,  B.  See  ipaDliiail. 

Cmiiptioii. 

No  Exemption  from  the  Repairs  of  Bridges,  ch,  77. 
feet.  18. 

ei:pa^tatiaiu 

Of  Sheep  or  Wool,  Felony  the  fecond  Time,  ch.  52. 
OfGoldandSilver,  how  far  lawful,  ch.  18.  feet.  2,  3,  5,^6. 
OfCorn,  ch.  80.   feet.  26. 
Of  Beef,  Hogs-flefti,  Butter,  Cheefe  and  Chaiidles,  ch. 

80.  feet.  29. 
Of  Ale,  Beer,  Cyder  or  Mum,  ch.  80.    feet.  30. 


€;Cpofition» 


See  ©tntUte  and  ]ptm\  %t^. 

tute* 


Ci;to?tion. 

What  it  is  in  a  large,  and  what  in  a  fl:ri(£t  Senfe,  ch.  68. 

Regularly  no  publickOfficer  could  take  any  Thing  what- 
foever  for  doing  his  Office,  though  he  had  a  Pre- 
fcription  for  it,  ch.  68.  feet.  2. 

But  the  Sheriff's  Bar- Fee,  and  the  Coroner's  Penny 
claimed  from  Juries  before  Juflices  in  Eyre,  and  all 
flated  Fees  of  Officers  of  Courts  of  Juftice,  have  been 
always  thought  lawful,  ch.  68.  feet.  3. 

,Alfo  other  Officers  have  been  allowed  by  Statute  cer- 
tam  Fees  in  fome  other  Cafes,  but  they  are  guilty  of 
Extortion  if  they  take  more,  neither  can  they  main- 
tain an  Adion  on  a  Promife  of  more,  ch.  68   feet.  4. 

Extortioners  are  punifliable  by  Fine  and  Imprifonment, 
and  Removal  from  their  Offices,  iJc.  ch.  68.  fed.  5. 


jfaff^, 

SElling  Ale  in  them  needs  no  Licence,  ch.  78.  feet. 
II,  16.      See  jfo;ca<jU!ng. 

ifnlfc  €:ofecn0. 

A  High  Crime  to  get  any  Money  by  them,  ch.  7  i.  feet 
4,  5,  6. 

jfattDfnijsf. 

Coining  of  them  not  Treafon,  ch.  17.  feet.  57. 

JTaaDnpjj. 

The  Appointment  of  Faft-days  merely  Political,  ch.  6, 
feet.  7. 

How  far  lawful  to  take  them.     See  CEvCOjfiOJT. 

ifcefimplc  ant!  Jf entail. 

How  far  a  Recufant's  Heir  is  chargeable  for  his  Anceflor's 
Offence  in  refped  of  any  fuch  Lands,  ch.  10.  feet.  56. 

iPelo  De  fe* 

Muft  be  of  the  Age  of  Difcretion,  and  Compos  Mi-ntis, 

ch.  27.  ftct.  I. 
No   Neceffity   that   he  mufl  be  a  Madman  of  Courfe, 

ch.  27.  feft.  2,  3. 
In  fome  Cafes  one  may  be  a  Felo  de  fe,  who  only  in' 

tended  to  kill  another,  ch.  27.  feet.  4,  5. 
But  he  muft  be  fome  way  an  Agent  to  it,  (^ch.  27.  fecfl, 

4,  5.)  and  therefore  he  who  perfwades  another  to  kill 

him,   is  not  a  Felo  de  fi,   ch.  27.  feet.  6. 
What  fhall  be  forfeited  by  a  Felo  de  fe^  ch.  27.  feet.  7,  8. 
Nothing  is  vefted  in  the  King  before  Inquilition,  ch.  27. 

feet.     9.        See    Co^OllCf,    CojrupttOJl  Of  iSloOD, 

©oincf,  ifo;fciturr,  SJiKitiifittoiT,  paiDoir,  ^cac 
aaD  iDaj;. 

iFelonp  lip  Camnton  laiu* 

Its  general  Notion,  ch.  25.  feet.  i. 

To  be  expreffed  by  no  Periphrafis,  ch.  25.  feet.  r. 

Included  ill  Hi^h  Treafon,  ch.  25.  feet.  2. 

Always  accompanied  withanevilIntention,ch.  25.fect.3. 

Not  imputable  to  a  bare  Intention  to  commit  it,  ch. 

ch.  25.  feet.  3. 
Where  the  killing  of  a  Felon  may  be  juftified.     See 

l^omtciac,  c,  E. 

The  Word   Felonice  neceffary  in  an  Indidment  of  Pe- 
tit Larceny,  ch.  33.  feet.  36. 
Mayhem^  Felony  at  Law,  ch.  44.  feet.  3. 

ifcloni)  bp  statute* 

From  what  Words  it  ftiall  be  conftrued,  ch.  40.  feet,  r,  2. 

Where  a  fecond  Offence  is  Felony,  it  requires  a  pre- 
vious Convidion  of  the  firft,  ch.  40.  feet.  3. 

It  fhall  have  like  Incidents  as  a  Felony  at  Common 
Law,  ch.  40.  feet.  4. 

The  Repeal  of  a  Statute  makes  an  Offence  no  longer 
punifhable  as  Felony,  ch.  40.  feet.  6.     See  ^tiltlltc. 

lemc=CoDcit.   See  cobectuce* 

4  F  iftllC, 
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ifUte, 


To  be  affefled  by  the  Difcretion  of  the  Court,  ch.  63. 

feet.  20. 
For  not  Repairing  the  Highway,  how  aflefled,  eftreated, 

(ch.  76.  feet.  67,  68,  6g,  70,  73 J  and  applied,  ch. 

76.  feet.  23. 

Not  to  be  foreftalled,   engrofled  or  regratcid,  /eh.   80. 

feet.  14,  15. J  except  in  fome  fpecial  Cafes,  ch.  80. 

feet.  31,  32,  33. 
Appointment  of  Fifti-Days,  merely  political,  ch.  6.  fect.7. 
Where  Felony  to  take  Fifli,  ch.  33.  feet.  25, 

jfojcfble  Cntrp  aiiD  Detainer. 

A. 
TheDefeSlof    At  Law   any  one  who  had  a  Right  of 
the  Common  Entry  might  ufe  Force,  ch.  64.  feet.  I. 

Law.  But  this  Liberty  being  much  abufed,  was 

found  neceflary  to  be  reftrained,  eh. 
64.  feet.  2. 
Yet  it  is  made  punifliable  only  at  the  King's  Suit,  ch. 
64.  feet.  3. 

B. 
57;^  Provijr-      By  2  E.  3.  If  Arms  be  made  ufe  of  they 
msly  Statute.  may  be  feized,  the  Offender  imprifon- 

ed,  but  the  Party  oufted  cannot  be  re- 
ftored,  ch.  64.   feet.  5. 
By  5  R.  2.  7.  thofe,  who  enter  with  ftrong  Hand  and 
Multitude  of  People,  are  to  be  imprifoned  and  ran- 
fomed,  ch.  64.  feet.  6. 
By  15  R.  2.  2.  Such  Offenders  holding  a  Place  forcibly, 
are  to  be  convid   by   the  Record  of  any  Juftice  of 
Peace,  and  committed  till  they  pay  a  Fine,  ch.  64. 
feet.  7. 
It  is  holden  that  fuch  a  Record  on  View  is  not  traverfa- 
ble,  and  that  the  Juftice  may  aflefs  the  Fine,  but  ought 
not  to  commit  the  Party  after  the  Fad,  ch.  64.  fe^l.S. 
By  8  H.  6.  9.  like  Remedy  is  given  on  a  forcible  De- 
tainer fch.  64.  feet,  g.)  alfo  the  Juftice  is  impowered 
to  inquire  of  a  forcible  Entry  or  Detainer,  and  upon 
the  Inquifition,  to  caufe  the  Lands  to  be  re-fc'zed  fch. 
64.  feet.  10.)   And  the  Sheriff  is  to  return  a  fufHci- 
ent  Jury  under  fevere  Penalties,  (ch.  64.  feet.  \i.) 
alfo  Corporation  Head  OfHcers  have  like  Power,  ch, 
64.  feet.  12. 
7%ree  Years       But  Perfons  in  Poffeflion  three  Years  be- 
Pojfejfion.  fore  tiie  Inquifition  are  not  to  be  ouft- 

ed by  it,  ch.  64.  feet.  1 3,  14. 
Copyholders.        Copyholders  and   Leffees  forcibly  oufted 
by  the  Freeholder,  are  provided  for  by 
21  Jac.  I.  15.  ch.  64.  feet.  15,  16,  17. 
LeJJors.  But  a  Leffor   has   no   Remedy   againft  a 

Leffee  oufting  him  by  Force,  ch.  64. 
fea.  17. 

C. 

T0)at  an  En-     One  (hall  not  be  faid  to  make  an  Entry 

try  within  by  a   bare  Agrti;ment,  fch.  64.  fedt. 

ibe/e Statutes.  24 J  or  without  fome  Claim,  expreCs 

or   implied,    (ch.    64.   feet.    20. j   but 

without  an  a£tual  Oufter  he  may,   (ch.  64.  feet.  21.) 

or  by  a  b.ire  Continuance  in  Poffeflion,  (ch.  64.  feet. 

23.^  or  by  accompanying  the  principal  Party,  ch.  64. 

feet.  22. 

D. 
Tfhat  Force  is     No  Entry  can  be  adjudged  forcible,  but 
fequtred  to  only  either  in  refpeft  of  fome  A<ft  of 

make  an  En-  Violence,  as  beating  the  Pofleffor,  or 

try  forcible.  breaking  open  Doors,  i^c,   (eh.  64. 


feet.  26.  or  in  refpeil  of  fome  Terror  by  Threats 
of  fome  bodily  Hurt)  whether  by  one  or  more,  un- 
ufual  Armour,  or  Number  of  Servants,  i^c,  ch.  64. 
feet.  27,  28,  29. 

£. 

A  Detainer  may  be  forcible  in  refiiefl  of  Tf^at  is 

the  like  Threats,  Numbers,  or  Arms,  make  a  Dt' 

as  will  make  an  Entry  forcible ;  or  in  tainerfo. 
refpeft  of  (hutting  one's  Doors  againft 

a  Juftice,  but  not  from  a  bare  Refufal  to  go  out  of 
a  Houfe,  ch.  64.  feet.  30. 


Ecclefiaftical  as  well  as  Temporal  Pof-  Woat  Popf- 

fions  are   within   thefe  Statutes  ;    alfo  /tons  are 

one  may  be  guilty  of  a  forcible  De-  tvithin  thefe 

tainer  of  any  Poffeflion,   but  not  of  a  Statutes. 
bare  Eafement,  and  he  may  be  guilty 
of  a  forcible   Entry  of  any  Poffeflion,  for  which  a 
Writ  of  Entry  lies,  ch,  64.  feet.  31. 


None  can  be  guilty  in  refpedl  of  Land,     P0}o  may  h 
whereof  he  himfelf  hath  the  fole  law-    guilty. 
ful  Poffeffion,    and  another  the  bare 
Cuftody,  (ch.  64.  feet.  32.)  but  a  Jointenant  may  btf 
guilty,  (ch.  64.   feet.  33. 1  fb  may  every  Perfon,  who 
has  a  defeafib'.e  Poffeffion,   (ch.  64.  feet.  34.)    fo  alfo 
may  an  Infant  or  Feme-Covert  adting  in  their  own 
Perfons,  and  not  barely  commanding  others,  ch.  64. 
feet.  35. 

H. 

The  Caption  of  the  Indiftment  needs     What  ougla 

only  fliew,    that    the   Juftices   before     to  be  the  Form 

whom  it  was  taken,  were  Juftices  of    of  the  IndiS- 

Peace,  eh.  64.  feet.  36.  ment. 

The  Poffeffion   wherein  the  Force  was     As  to  Cer- 

committed  muft  be  certainly  deferibed     tainty  of  tht 

and  is  not  fufficiently   afcertained   by     Larid. 

the  Word  Tenement,  or  a  disjunftive 

Expreffion  of  Things  of  different  Na- 
tures, ch.  64.  feet.  37. 
An  Indidlment  on    15  i2.  2.  needs  only     Poffejfion  ani 

(hew,     That    fome    Perfon    was    in     Ejiatt. 

Poffeffion  ;   but  an  IndiiSlment  on  8  H. 

6.  muft  ftiew.  That  the  Party  had  a  Freehold,  and 

on  21  fac.  I.  That  he  had  a  Terni  for  Years,  l^c. 

ch.  64.  feet.  38. 
A  Repugnancy  in  fuch  an  Indidtment  is     IVithiiut  R^ 

a  fatal  Fault ;  as  where  it  fets  forth  a     pugnaney. 

Diffeifin  of  a  Leffee  for  Years,  or  of 

one  who  is  faid  to  have  been  always  in  Poffeflion,  cb« 

64.  feet.  39. 
An  Indidment  on  15  i?.  2.  muft  fliew.     Force,  both  in 

That  both  the  Entry  and  Detainer  were     the  Entry  and 

forcible,  but  an  Indidment  of  8  H.  6.     Detainer. 

needs  only  (hew.  That  one  of  them 

was  fo,  cb.  64.  feet.  40. 
No  Indidment  can   warrant  a  Reftitu-     Continuanct 

tion,   uiilefs  it  (hew  a  Continuance  of     of  the  Oufier^ 

the  Oufter,  ch.  64.  feet.  41. 
The  Oufter  (liail  be  intended  to  have  been     Time  and 

at  the  fame  Time  and  Place  with  the     Place. 

Entry,  withoutadding adtunciS ibidem^ 

ch.  64.  feet.  42. 

Ttv 
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iilffcite  ex»         The  Words  IlUcite  expuUt  and  inde,  are 
][>ulit  inde.  implied  in  the  Word  Dijfeifmt^  ch. 

64.  feet.  43. 
Vi  &  Armis,     It  is  neither  necenary  to  liave  the  Words 
Complaint^  Vi  fS"  Jimis,  or  to exprefs a  Complaint 

to  the  Juftice,  ch.  64,  feet.  44. 


Ii.ijiituli«n,of    Reftitution  can  be  awarded  only  pf  Te- 
vihat  Pofef-  nements  vifible  and  corporeal,  (ch.  64, 

Jions,  and  to  feet.  45.)  and  to  one,  who  was  fcifed 

whom.  of  an  aftual  Freehold,  (ch.  64.  feet. 

46.)    which    alone    feems   neecflary, 
whether  it  were  by  Right  or  Wrong,  ch.  64.  feet.  47. 


K. 


By  whom. 


Reftitutiori  can't  be  awarded  by  any  Ju- 
ftices  but  thofe  before  whom  the  In- 
diflment  was  found,  or  the  King's  Bench-,  ch.  64. 
feet.  49,  50,  51. 
Pofle,  The  Sheriff  may  raife  the  Pofft  to  exe- 

cute it,  ch.  64.  feet.  52. 

L. 

the  three  The  three  Years  Pofleflion,  which  fhall 

Years  Pojfef-  bar  a  Reftitution,  muft  have  an  unin- 

fton.  terrupted  Continuance,  (ch.  64.  feet. 

53.)  and  regularly  ought  to  be  lawful, 
(ch.   64.  feet.  54.)  but  perhaps   does  not  necefTari- 
ly  require  that  the  firft  Entry  was  peaceable,  ch.  64. 
feet.  55. 
The  Allegation  of  it  flops  Reftitution  t!l!  it  be  trifed, 
tho'  it  ftiew  not  any  Title  or  Eftate,  ch.  64.  feet.  56. 
Before  the  Day  of  the  Indi<5lment,  and  before  the  In- 
didment,  in  31  El.  il.  have  the  fame  Meaning,  ch. 
64.  feet.  57. 
'Notice.  Alfo  Reftitution  muft  be  ftayed  till  the 

Defendant  have.  Notice  of  the  Charge 
againft  him,  (ch.   64.    feet.   60.)   and 
Traverfe.  if  he  appearand  tender  a  Traverfe,  it 

muft  ftay  till  fuch  Traverfe  be  tried, 
(ch.  64.  feet.  58.)  and  fo  much  found  as  will  warrant 
a  Reftitution,  ch.  64.  feet.  59. 
Superfedeas.       It  can  be  fuperfeded  by  no  Juftiees,  ex- 
cept fome  of  thofe  before  whom  the 
Indiftment  was  found,  or  the  King's 
Bench,  ch.  64.  fecft.  61,  62. 
Re-rejittutlon.     The   King's  Bench    may   grant  a  Re- 
reftitution  to  the  Defendant,  upon  the 
Reafonablenefs  of  his  Cafe,  confidered  in  its   whole 
Circumftances,  but  is  not  bound  to  do  it,  ex  Rigore 
Juris,  ch.  64.  feet.  63,  64,  i3'c. 
For  other  Matters.     See  t^omiclDC,  C 

iTojcfble  ^amaffe*  See  ^nrciagc* 

What  fhall  be  faid  to  be  a  foreign  Nation,  ch    1 7    fed 

67.    See  ifo^jcttalltng,  B. 

iro?effa(l(n0, 

A. 

Hmpuni/hed     All    endeavours   to    raife    the  Price  of 

at  Common  Merchandize,  come  under  the  Notion 

^"W.  of  Foreftalling  at  Common  Law,  (ch. 

•A.  J       .  .  ^2-/^f-  ''  2.)  which   was  anciently 

pun.fhed    with  Pdlory,  and  always  with  Fine  and 

impnfonment,  ch.  80.  feet.  5. 


e. 


By  Statute  its  Notfon  is  confined  to  the     ilomfySta* 
Foreftalling  a  Fa?r,  or  Market,  (ch.     tute. 
80.   feet.  I2.j  and  it  is  puniflied  with 
two  Months  Imprifonment,  and    the   Forfeiture   of 
the  Valui  of  the  Goods,  (3'c.  ch.  8ct.  feet.  21,  22. 

It   is  unlawful  to  forcftal  many  Things     I;r  fome  Cafes 
which  it  is  lawful  to  engirofs^  as  Barley     wilmvful, 
for  Malting,  (ch.  80.  feet.  '2^.)  Fifli,     where  hgrof- 
Ceh.  80.   feet.  32.)  Visual  bought  by    fwg  is  lawful. 
a  Viaualler,  (ch,  80.  feet.  36.;""Corn 
bought  to  be  tranfported  from  one  Part 
of  the  Realm  to  another,  fch.  80.  kSt.  39.)   Cattle 
bought   by  a    Drover,  (ch.  80.    feet.  40.)  or   by   a 
Badger,  i^c.  (ch.  80.   fed.   41.;  Provifion  for  Ship- 
ping, (ch.  80.  k&.  43.)  But  it  is  not  made  unlawful  by 
Statute   to  foreftal  Sea-Fifh  unfdted,  (ch.  80.  kSt: 
33.;  or  foreign  Viduals,  ch.  80.  feet.  35.     See  J^\\» 

formation* 

Jf  o?fcituce. 

No  Forfe'iture  of  Lands,  or. Goods  for    Herefy,  ch.  2* 

feet.  16.        3  ! 

The  Limitation  of  it  to  the  ICing  in  a  Statute  is  mera 

Surplus,  ch.  10.  feet.  33. 
When  faved  by  Death,    ch.  7.  ftjft.  6. 
The  Forfeiture  of  a  Deodand,  or  of  the  Goods   of  a 

M  defe,  ftiall  rel.te  to  the  Stroke,  a:id  can  be  faved 

by  no  Alienation,  ch.  26.  feft.  7.   ch.  27.  feet.  10. 
But  it  may  be  faved  by  a  Pardon  before  the  Inquifition, 

ch.  26.  feet.  8.  ch.  27.  feet.  9,  lo. 

A, 

What  fliall  be  faid  to  he  Forgery   at  Common  LzWi 
ch,  70.  feet.  I. 

Forgery  in  making  an  antedated  Deed,     Forgery  at 
ch.  70.  fea.  2.  CommonLaw. 

In  making  a  Will,  or  inferting  Legacies  in  it  without 

Direflion,  ch.  70.  feet.  2,  5. 
By  fixing  another's  Hand  or  Seal  to  a  Writing  without 

his  Privity,  ch.  70.   feet.  2,  3. 
By  inferting   iuto  an  Indiflment   the  Names  of  thofe 

againft  whom  it  was  not  found,  ch.  70.  feet.  2. 
By  making  a  Material  Alteration  of  a  true  Deed,  ch. 

70.  feet.  2. 
No  Forgery  to  write  a  Deed  in  another's  Name  by  his 

Command,  ch.  70.  feet.  3. 
An  Alteration  of  a  Deed   prejudicial   to   none  but  him 

who  makes  it,  no  Forgery,  ch.  70.   feet.  4. 
A  bare  Nonfeafance,  no  Forgery,  except  in  Special  Cafes, 

ch.  70.  feet.  6.  ^ 

Forgery  of  a  Writing,  which   if   it  were  a  true  one, 

would  be  of  no  Validity,  ch.  70.  feet.  7. 
Forgery  of  Records,  ch.  70.  feet.  8. 

Of  other  authentick  Writings,  ch.  70.  feft.  9. 

— -Of  Deeds  or  Wills,  ch.  70."  fed.  10. 

— Of  Writings  of  an  inferior  Nature,     Forgery  by 
ch.  70.   feet.  II.  Statute. 


orgefy  or  Publication  of  any  falfe  Deed  or  Will,  where- 
by  any  Freehold  or  Copyhold  fliall  be  molefted ;  how 
punilhed  for  the  firft  Time,  ch,  70.  feet.  12. 


Forgery 
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Forgery  or  Publication  ofk  falfe  Writing  concerning 
..a  Tei;m  for  Years,  Annuity,  or  Releafe  i of. ?  Thing 
perfonal,  how  punifticd   for  .the  firfl  Time,  ch.  70. 
feft.  13. 
The  fecond  Offence,  Felony,  cb.  70.   feet.  14.       . ; 
By.  what  Juftices  thefe  OfFences  are  to_be  determiiiifd, 
_  ch.  70.  feet.  15.  ;',::! 

Spiritual  Courts  in  no  Danger  of  the  Statute  ixqm.^,\)\o- 
ving  a  falfe  Will,  ch.  70.  feet.  16, 


Expofitiom  on     A  falfe   Cuftomary  is   within    the   firft 

the  Statutes.  Branch,  (ch.  80.  feet.  17. j  So  alf9  is 

a  forged  JLeafe  for  Years  in  the  Napne 

of  one  feifsd   of  an    Inheritance,  •  but   not  a  forged 

Leafe  in  the  Name  of  a  Lefl't-e,  ch.  70.  fed.  1 8..     , 
A  forged  Will   in  the  Name  of  a  Leffee  for  YearSj;  is 

within  the  fecond  Branch,  ch.  70.   feet.  19.,    :    • 
Forgery  relating  to  Lands  \n  Ireland,  (ch.  70;.  fedl.  J.O.) 

or   purporting  a  Gift   of  perfonal  Goods,  (ch.    70. 

fea.    21.;  or  of  a  Statute  Staple,  fch.  40.   fed.  22.; 

is  no  way  within  the  Statute,  but  the  Forgery   of  a 

Statute-Merchant  is,  ch.  70.;  fecti  22.    ■ 
He  that  is  informed  of  a  Forgery   can't   fafely  pubJilh 

the  Deed,  tho'  he   don't  know  it  to  be  forged,  ch. 

70.    feet.  22. 
The  Damages  to  the  Party  grieved  by  a  Releafe  of  a 

Bond,  to  be  governed   by  the  Penalty,  ch.  70.  feet. 

•'.;fl4.-   See  3|nDictmenf,  ConViicticn,  ;©JTentc,  ■ 
•fCatttisf,     SeeCljEilt^*  ' 

jfrnii0  1E010. 

The  Law  not  to  be  evaded  by  a  Fraud,  ch.  33.  kSt.  8, 
10.  ch.  38.  feet.  5.  ch.  73.  feet.  5.     See  CtiaGoil. 

jrrceljoID. 

No  Larceny  in  taking  Things  annexed   to  it,  ch.  33. 
feet.  21. 

ifCCnj  ^ll(t.     See  EiOt0,  E. 


0ame4jaufc0« 

Common   Game-houfes  indidtable  as  Nufances,  ch. 
75.  feet.  7. 

(S5ao!etr, 

May  juftify   killing  a  Criminal  endeavouring  to  efcape, 

ch    28.  feet.  12. 
Guilty  of  Felony  for  compelling  Perfons  to  become  Ap- 

pellors,  ch.  fi'.  ,    .    t^  ,  r 

Not  to  be  affimlted  for  domg  their  Duty,  ch.  21.  feet. 

How'  puniffiable  for   mlfufmg  a  Prlfoner,  ^c.  ch.  66. 
feet,  2w- . 

©ate* 

In  a  Migh^yay,  how  far  a  Nufance,  ch.  75.  fed.  9. 
ch;  76/fca.  50. 

m\zu\  3{rue>   See  ©pccitH  picaninff* 

©on*    ; 

Denying  any  Perfqn  in  the  Trinity  to  be  God,  or.  af-^ 


firming^  that' there  are  more ^GodiMihan  onc,'vh6i^ 
.    pu;ii(hable,   ch.  2. -fedt.  11.  ::  '  1.. -, 

Denying  God's  Being  or  ;Providenqej|  how  punifhable, 
■  cb.  5.  feaiiiiii'i  . -.'.-^'    ......j .  .i  il    ,-: -11*^  ,. 

.  i    '     ;.;,    ■   ,J   1  •  ,;        ■     '-.J  '  \  ;'>^  .V_ 

I  -       ©Ol!!*  "Se^  COtm 

CDOltifinitlj.     ^   ^ 

Bullion  to  be  exported  muft  be  rharlced  in'GpfiJfitiitW 
Hall,  i^c.  ch.  18.  fea.  3.  '      ■  -"''■■  ■'"^' 

None  but  GoldOniths  or  Refiners  to,buy  or  fell  Biillion,  ^ 
ch.  18.  fe6^  5.  '    ,      '     '  !  .  ' 

What  are  mere  perfonal  Goods,  ch.  33.  fea.   21,  Isjc. 

See  aiarceirry: R. :  •  )■:■-  ;.  •.•;':!..  .        .',  'y  ■ 

The  Import  of  the  Forfeiture  of  Gpods  in  a  Statute, 

ch.  }o.  fea.  15.       .  . ~ .  -^    ' 

The  King  may  feife  a  Recufant's  Goods,  but  can't 
,g;^iant  them  over  witliom  an  Inquifui'(5n,  ch,  10.  feitf 

46."      ■  .^  .  .      : 

©otjernmcnt*   see  Contcuiptsj,  d.. 
©un#oU)net:. 

Lawful  for  any  one  to  import  it,  ch,  79.  feet.  21. 

Cannot  find  Fartof  a  Bill  true,  and  Part  falfe,.  ci),  64. 
feet.  40,  59.         .       -  '     /        " 

©jnnt*     See  ©0000,  ch.  10.  fed.  46. 

©^113C!* 

Where  the  Surveyor  of  the  Highway  may  dig  for  it, 
ch.  76.  fc-a.  39,  40, 

©ucff* 

Where  guilty  of  Larceny,  ch.  33.  feet.  6,  18. 


p  O  R  one  committed  for  Heiefy,  ch.  2.  feet.  7. 

rpacfencpCoacfjmcin 

Permitted  to  work  on  a  Sunday,:  ch., 6.  fca.  3. 

ipaeretico  Comburenuo*   Sce  |)ci*cfi>* 
rpau)fe0* 

Where  it  is  Felony  to  fteal  them,  or  their  Eggs,  ch.  33. 
fea.  23,  26,  27.       ' 

Jpctir5;c0*    See  Ip(g!)U)ap0,  I. 
Ipeir* 

How  far  a  Recufant's  Heir  is  chargeable  for  his  Ance- 
ffor's  Forfeiture,   ch.    lo.  feet.  55,  56. 

Heir  apparent  may  maintain  his  Anceftor,  ch.  83.  feet. 
13.  14- 

rpei-cfp. 

What  Errors  are  to  be  efleemed  heretical,  ch.  2.  k3i.  1,2. 

The 


hulex  to   the    Pirft  Booki 


he  Jutifdldion  of  the  Convocation  over  Herefy  and 

Hereticks,   ch.  2.  kSi..  3. 
The  Jurifdiaion  of  Archbilliops,  fch.  2.  feet.  5.;  Bi 

ihopi!,  and  other  Spiriuial  Judges,  ch.  ^\  feet.  4. 
Temporal  Courts  no  otherwife  to  meddle  witli  it  than 

as  it  caufes  Sedition,  (ch.  2.  feet.  6. J  or  as  a  Sub- 

jecS  is  unlawfully   imprifoncd   under   Pretence  of  it, 

ch.  2.  feet.  7.)  or  as  it  is  pleaded  in  a  ^are  htiptdit, 

ch.  2.  feet.  8. 
in  other  Cafes  no  Remedy  but  by  Appeal,  ch.  2.  feCt.  9. 
"Anciently  Hereticks  and  Sorcerers   might  be  burnt   by 

the  Writ  de  Hceretico  comkircndo,  but  not  at  this 
.  Day,  ch.  2.  feet.  10,  n.  ch.  3.  feet.  2.  See  f«r- 
•  fehure. 


^(sDUia^ 


tf'iiat  is  a 
Highway. 


Any  Cart,  Horfe,  or  Footway,   com- 
mon  to  all  People,  a  Highway,  and 
fuch  Cartway  is  the  King's  Highw.a)-, 
whether  it  direftly  lead  to  a  Market-Town,  or  not, 
'   ch.  76.  feet.  I. 
Outlets  in  an  open   Field   near  a  Highway,  how   far 

Part  of  it,  ch.  76.  feet.  2. 
Highw.iy,  not  to  be  changed    without  a  Writ   of  Jd 
quod  damnum,  (ch.  76.  feet.  3.J  or   the  A<ft  of  God, 
ch.  76.  feet.  4. 

B. 

By  whom  re-     To  be  repaired  by  the  Parifll  of  common 
paired  at  Right,  and  Ditches  to  be  fcowered  by 

CommonLavj.  the  Ter-tenants  of  the  Lands  adjoin- 

ing, ch.  76.  feet.  5. 
Inclofure.  To  be  repaired  by  particular  Perfons,   in 

refpedt  either  of  an  Inclofure  of  Lands 
adjoining,  which  obliges  the  Land-Owner  to  make 
the  new  Way  a  perfe£t  good  Way,  ('ch.  76.  fecr. 
6,   7.)   or   of  a    Prefcription,  which 
Prefcription.  may  bind  any  private  Perfon   (o  fuch 

Repairs  in  refpeft  of  a  fpecial  Tenure 
T{nure,  of  Land^-,  and  a  Corporation  aggre- 

gate, without   any   fuch  fpecial  Rea- 
fon,  ch.  76.  feet.  8,  9. 

C. 

By  whom,  hy     Every  Occupier  of  fifty  Pounds  per  An- 
Staiute.  num,  fch.  76.  feft.  13.)  or  Keeper  of 

Occupiers  of  a  Draught,  (hall   fend  a  Cart  to  the 

Land.  Repairs  of  the  Highways,  and  every 

Labourers.  Labourer  muft  work   in   Perfon,  ch. 

76.  feet.  10. 
Perfons  worth   5/.   in  Goods,  or4oy.  a  Year  in  Land 
mufl  fend  two  Men,  ch.  76.  fedl.  11.  ' 

Thofe  who  have  a  Plough-land  in  fevcral  Pariflies,  are 
9hargeable  only  where  they  live,  ch.  76.  feet.  12. 

In  Countries  where  there  is  no  ufe  of 

Carts,  Horfes  muft  be  employed,  tff 

ch.  76.    fea.  14.  1    ^     '       • 

Holy  Orders,  no  Exemption  from  fuch 

Repairs,  ch.  76.  feet.  15. 
Several  Teams  muft  be  Rnt  for  feveral 

Draughts,  ch.  76.  feet.  16. 
Owners  of  Lands  not  fuffering  them  to 
be  occupied,  may  be  charged,  ch.  76 
feet.  17. 
Doing  the  whole  required  by  Statute,  no 
Plea  to  an  Indiflment  at  Common 
Law,  ch,  76.  feet.  18. 


Horfes. 

Clergymen. 

Several 
Teams. 
Lond-Owne 

tndiflment. 


Sufficient   foi'   the  tCeeper   of  a  DVaiight  Ip  lend  tidi 
Horfes  as  he  has,  ch.  76.  feet.'  ig.  "'      '    •'    '   '  ' 


D. 


S; 


Inhahitanf!,  and  Occupiers  of  Lands  in 

a  Parifh,   liow    ta.xable  to  the  Repairs 

of  the  Highw.iys,  ch.  76.   feet.  2C,  22 . 

The  whole  Farifli  taxable  to  the  Re/airi  of  a  Vi!l,  th, 

76.  feet.  21. 


Fines  for  not  repairing  the  Hijhvravs, 
to  be  applied  to  fuch  Repafrs  (zh. 
73.  fea.  23,  24.)  And  Land  fettled 
in  Truft  for  fuch  Repairs  are  to  be 
let  at  the  improved  Rent,  ch,  76.  ftcr. 
25- 


Tr.Jl. 


Highways  to  be  enlarged  and  cleared  from 

Dykes  and   Trees,   and    Buflies,    for 

200  Foot  on  each  Side,  ch.  76.  feft. 

26. 
Cartways  to  be  made  eight  Foot  broad, 

fch.  76.  feet.  27.;  Horfe  Caul'eys  tliree 

Foot,  ch.  76.  ftdl  28. 
Quarter-Seffions   may  enlarge  Highways 

to  eight  Foot  Breadth,   by  taking  in 

Ground,  and  making  Afll'llments  for 

the  Satisfadioii   of   the   Owners,  Js'r. 

(ch.  76.  fed.  29,  30.)  who  muft  have  Notice  to  ap^ 

pear  at  Seffions,  (ch.   76.   feft.   3,.;  and   (hall   have 

Fime  to  cut  down  their  Timber,  (ch.  76.  fed.  32.) 

and  may  appeal  to  Affizes,  ch.  76.  feet.  33* 


Erilargcmeht 
ef  HighwciySi 


Cartway, 
Horfe  Caiifty^ 

Etilar^ement 
by  Order  of 
Seffions. 


Surveyors^ 
how  appoint- 
ed. 


Surveyors  of  the  Highways  are  to  be 
nominated  by  a  fpecial  Seffions,  out 
of  a  Lift  of  the  Inhabitants,  and  are 
bound  to  ferve,  under  Pain  of  5/.  and 
'''/■'''  ,^fft  Nominees  refufe,  others  are  to  be  appoint- 
ed  m  hke  Manner,  ('eh.  76.  fed.  35.)  And  the  Ju- 
ftices  negledmg  to  make  fuch  Nomination,  forfeit 
5/.  ch.  76.   fed.  36. 

H. 

Surveyors  muft  view  the  Highways  eve-     How  they  an 
ry  four  Months,  and  make  a  Prefent-     to  execute 
ment  of  their  Condition  to  a  Juftiea,     their  Office. 
and   give   Notice    of   Annoyances    in 
the  Church,  and  if  they  be  not  removed  by  the  Par- 
ties, may   remove  and  difpofe  of  them,  and  ftiall   ba 
re.mburfed  their  Charges  by  the  Parties,  ch,  76.  <i&  37. 

Alfothey  muft  appoint  fix  Days  for  the     Six  Days 
Repairs  of   the  Highways,    and   give 
Notice    thereof   in   the   Church,  and 
return  the  Defaulters  to  fome  Juftice,  who  fhall  pre- 
fent  them  at  the  Qiiarter-Se/Tions,  ch.  76.  fed.  38. 

Alfo  they  may  take  broken  Stones  from     Stores  and 
Qiiatries,  and    dig    fur  Gravel,    isc. 
under    certain   Rcftridions,    ch.   76. 
fed.  39,  40. 

And  they  may  turn  a  Watercoufe  in- 
to the  Grounds  adjoining,  ch.  76. 
fed.  41. 

And  they  may  make  Sluices  thro'  Banks 
in  Highways,  (ch.  76.  fed.  42.)  and  may 
make  new  Ditches,  ch.  76.  fed.  43. 

They   (hall    be    reimburfcd    their    own 
Money  laid  out  in  fuch  Repairs,  by  a 
4G 


Graveh 


TFaterccwfiSi 


Rc-imburf- 
mcnt. 
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kate,  fch.  76.    feet.  22.)  And  (hall  receive  all  Fines 

for  not  Repairing  the  Highways,  ch.  76.  feet.  23. 

Special  Sef-        They    mud    duly   execute    all   Parts  of 

Ji,ns.  tl.eir  Office,  and   make  true  Prefent- 

ments   concerning    the   Highways    to 

the  fpecial  Seflions,  and  give  true  Ac- 

Farfeitures.  counts,   £^f.  under    fevere   Penalties, 

ch.  76.  feet.  44,  45,  465  47>  70. 


Nufances.  A  Ditch   overthwart  a  Way,  fch.  76. 

kSt.  48. j  or  kept  foul,  fch.  76.  feet. 
50.)  or   Boughs  of   Trees  hanging  over  it,  fch.  76. 
feet.  50.;  are  Nufances  at  Law. 
Bxcuje.  No   Excufe  for  laying  Logs  in  it,  that 

there  is  a  winding  Pafiage  thro'  them, 

ch.  76.  feet.  49. 
But  Neeeflity  excufes  the  unlading  Billets  in  a  Street, 

ch.  76.  feet.  49-  „    , 

Ditches  and       Owners  of  Lands  adjoming  to  Highways 
Hedges.  to    fcower    their   Ditches,     cut   their 

Hedges,    and    lop    their    Trees,    &c. 

under   feveral  Penalties,  ch,  76.  fed. 

52,  53' 54,  55>  56,  57- 
Trees  and  Trees  and   Bulhes   to  be  removed  from 

Bujhcs.  Highways,  ch.  76.  feet.  58,59,60. 

Soil,  Dung,        No  Soil,  (c.  76.  feet.  62.)  Stone,  Tim- 
g-c,  ber,  Straw,  or  Dung,  to  be  laid  in  a 

Highway,  ch.  76.  feet.  61,  62,  63. 
Pojlsnottobe     No  Poll,  Stone,  or  other  Thing  fet  up 
removed.  for   the  Security   of  the  Highway   to 

be  removed,  Wc.  ch.  76.    fed.  64. 

K. 

Proceedings        In  what  Manner  the  Leet,  or  In  its  De- 
againJlOffen-  faalt  the  Qiiarter-SeiTions,  are  to  pro - 

tiers.  ceed    agaiutt  Offences  relating  to  the 

Highways,  ch.  76.  fed.  67. 
Fines.  How   Fines   are   to    be  eftreated,    aflef- 

fed,  levied,  and  accounted  for,  ch.  76. 
fea.  67,  68,  69,  70,  73.    „        ^  „  ^_ 

Frefentments.     Surveyors  mult  prefent   all  Ottenees  of 
this    Kind,    eh.    76.   fed.    70.  fupra 
Letter  H. 
A  Tuftice  of  Peace  may   prefent  all   fuch  Offences  of 
his  own  Knowledge  (ch.    76.    fed.  71.)   and    it  is  a 
Quettion   whether  fuch  Prefentment   be  traverfable, 
ch.  76.  fea.  72.  ^^ 

Courts.  In  what  Courts  fuch  Offences  may  be 

determined,  ch.  76.  feet.  74. 
Da-j^s  Work.      The  next  Jufliees  may  punifti  the  Failure 
of  the  Day's  Work,  ch.  76.  feet.  76, 

Indiaments  for  fuch  Offences  to  be  determined  in  the 
proper  Counties,  and  not  removed  by 
Certiorari.  Certiorari,  ch.  76.  fea.  78,  79. 

Yet  the  Juftices  under  this  Pretence  (hall 
not  be  fuftered  to  exceed  their  Jurifdiaion,  ch.  76, 
fea.  80. 
SixMonthi.       Profecutions  mufl  be  withm  fix  Months, 
ch.  76.  feet.  81. 
The  Defend. ;nt  fhall   have  Notice  of  all 
fuch  Profecutions,  (ch.  76.  feet.  83.;  and  be  admit- 
ted  to   traverfe  any  fuch  Indiament  except  in  the 
Court- Leet,  ch.  76.  feet.  83,  84. 


Fonn  of  In-       In  fuch  Indiaments  it  is  fafeft  to  fliew 
diiitnent.  a   Locus  a  quo  £5f  ad  quern,    ch.    76. 

ku.  bo. 


A   Place   muft   be  (hewn   in   which   (he  Nufance  was 

done,   ch.  76.  feet.  87. 
The  Length  and  Breadth  of  the  way  muft  be  certainly 

alledged,  ch.  76.  feet.  88. 
The  Way  muft  appear  to  be  common,  ch.  76.  feet.  8g. 
In  an   Indiament  agalnrt  a  particular  Perfon,  the  Lien 

muft  be  fpecially  fet  forth,  ch.  76.  fea.  90. J  and  each 

Defendant  muft  be  fpecially  charged,  eh.  76.  feet.  92. 
For  diverting  a  Highway  not  good,  ch.  76.  feet.  91. 
Vi^  Armis  not  neceflliry,  ch.  76.  feet.  92.  See  j]5ufance. 

M. 

Difference   between    an   AlTault  in    the     Affault  in  tht 
Highway    and   in  a  Town,  eh.    28.     Highway, 
feet.  25. 


Not  to  travel  on  a  Sunday,  ch.  6.  feet.  3. 

Forfeiture  for  Abfenee  from  Church  on  fuch  Day.     Se# 

Cljartlj,  A. 

fpomfciOc* 

What  it  is,  ch.  26.  fc-a.  2. 


Juftifiable  Homicide  muft  be  thro'  Ne-  Jujiifiahk. 
ccflity  wholly  wichout  Fault,  (di.  28.  Faultlefs. 
fea.  I.)  and  muft  have  no  Malice  co- 
vered with  Pretence  of  NecelHty,  ch.  NeceJJity. 
28.   feet.  2. 

According  to  fome  Books  it  may  be  plea-  Pleadable. 
ded  fpecially,   ch.  28.  feet.  3. 

B. 

Where  it  happens  in  the  Execution  of  Execution  of 

Juftice,  the  Court  muft  have  a  Ju-  Jujlice,  Jw 

rifdiaion,  ch.  28.  feet.  4,  5,  6.  rlJdUllon. 

And  the  Execution  muft  be  by  the  pro-  Proper  Offi- 

per  OfBcer,  fch.    28.    feet.  7,  8,  9.)  cer. 

and  warranted  by  the  Judgment,  ch.  Warrant. 
28.  feet.  10. 


Where  one  may  juftify  the  Killing  of  a 
Felon,  though  he  be  not  indiaed, 
(eh.  28.  i^Qi.  \\.)  or  of  an  innocent 
Perfon  if  he  be  indiaed,  if  he  fly  from 
Jufliee,  fch.  28.  feet.  12.J  or  of  one 
who  Affaults  his  Gaoler,  (ch.  28. 
fea.  IT,.}  or  of  a  Rioter,  or  forcible 
Enterer,  iJc.  (ch.  28.  feet.  14.;  or 
of  a  TrefpaiTer  in  a  Park,  (ch.  28. 
fea.  15.)  or  of  one  who  fights  a  Com- 
bat allowed  by  Law,  ch.  28.  fea.  16. 


How  far  the  Sheriff  may  juftify  the  kill- 
ing of  one,  who  will  not  fuffer  him- 
fclf  to  be  arrefted  by  civil  Procefs,  ch. 
28.  feet.  17,  18,  19,  20. 


Advancemefit 
ofju/lice  in 
criminal 
Cafes. 
Felon. 

Prifoner. 

■Trefpafer, 


In  civil  CafeS4 


Generally  one  may  juftify  killing  one.     In  private 
who  attempts   to  commit  a   Felony,     Caufes, 
fch.  28.  feet,  2 1. j  yet  the  Party  him- 

3  f«'^ 
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fclf  miift  be  wholly  without  Fault,  ('ch.  28.  feet.  22.) 
nor  can  any  one  juftify  killing  anotlier  in  defending 
himfclf  from  a  bare  Trefpafs,  Ccli.  28.  feet.  23. j 
neither  is  it  clearly  fettled,  that  a  Man  mayjuftify 
iilling  another,  who  attempts  to  kill  him,  ch.  28. 
feet.  23,  24. 

F. 

\0f  (in  inno-        In  what  Cafes  the  killing  of  an  innocent 
cent  Ptrjon.  Pctfon  may  be  juftifiedby  inevitable 

Necvffity   or  Accident,  ch.   28.  feet. 

26,  27. 

G. 

Excufahlc  per     Where  Homicide  may  be  excufed   in  a 

Infortunium.  L.-ibourer   working   with   a  Hatchet, 

(Ji.  (ch.  29.  fect."'2.)f'f>  thp  Rider  of 

"     a  Horfe,  ('ch.  29.  feet.  3.J  in  a   Workman  .flinging 

down  Timber  from  a  Houfe,  Cch.   29.  feet:  4!)  in  aj 

School- matter,  Father  or  Mafler,  (ch.  29.   feet,  s) 

in  a  Perfon   ufing  an   innocent   Diverfion  or  Sport,' 

(eh.  29.   feet.  6,  J.)  in  one  fighting  at  Barriers,  fell. 

^     '29.  feit.   8.j   in  one  who  lays  Ratsbane   to  deflroy 

Vermin,  eh.  31.   kSt.  43.     See  ^auflausljter  and 

H.. 

SeDefendcn-     Exeufable  Homicide  fe  Defeiulendo,  in 
do,  what  kind  of  Qiiarrels,  ch.  29.  fed. 

J3- 

How  far  neetdary  to  go  back  to  the  Wall,  ch.  2g.  feet. 
14,  IS,  16. 

Whether  material  who  gave  the  firfl  Blow,  ch.  29. 
feet.  17. 

Whether  juftlfiable  to  kill  one,  who  attempts  to  com- 
mit a  Murder,  ch.  28.  feet.  24,  25. 

I. 

Exeufable  No  exeufable   Homicide   is   Felony,    or 

^Homicide  m  punifliable  with  Lofsof  Life,  (ch.  29. 

Felony.  feet.  19,  20,  21,  22.  j  yet  it  ia  not  bail- 

able, (eh.  29.    feet.    23,  24.  j  neither 
can   it   be  pleaded  fpecially,  eh.    29.    feet.   24.     See 

^ai!fl«ugl)tef ,  i^urDCf  and  irclong. 

.Not  within  the  Statute  ofForeftalling,  ch.  83.  feet.  17. 
By  whom  to  be  made  and  fold,  ch.  78.  feet.  8. 

f;o?feCaufc!>iS!.  see  ipfgijujnpis,  a.  f.  ch.  ^s.l 

fed.  89. 

rpo^fcCoiiifcr. 

Not  to  travel  on  a  Sunday,  ch.  6.  kSt.  3, 

Felony  in  taking  them,  ch.  33.   feifl.  24.     See  BtQ^^ 

toavg,  c.  and  puriiesojg, 

Corner.   See  innljolDcr. 

What  is  fuch  a  Houfe  wherein  Burglary  may  bj  com- 
mitted.    See  iSurglarp. 


What  is  fuch  a  Houfe  wherein  Arfon  may  te  comfriif- 

tcd,  Wi-  ch.  39.  feet.  I,  2,  3,  4. 
Lawful  to  aflcmble  Friends  for  the  Defence  of  an  Houf--j 

ch.  63.   feet.  8.  eh.  65.  ki.\.  ]o. 
Wjiere  the  Doors  may  be  broken  open,  ch.  63.  feiff.  i<\ 
Clergy  excluded   frorri   Felonies   in  a  Houfe,   ch.    33; 

feet.  16. 
Larceny  in  a  Houfe.     See  ILarCClip,  H. 
Felony   to   pull  down  a  Houfe  riotoufly,  ch.  65.   f.ct 

58,  69. 

Ipounjoiccr. 

Within  the  Statute  of  Bridges,  ch.  77.  feet.  1 6. 

fptintcrsf. 

Where  guilty  of  Felony,  ch.  49. 

Where  he  may   be   hound  to  tlie  Peace,  or  forfeit  !  i9 

Recognizance,  for  beating  his  Wife,  and  e  convi  fj-y 

ch.  60.  feet.  4,  23. 
Husband   and   Wife  one  Perfon,  ch.  33.  feet.  ig.  tl-. 

72.  feet.  8.   lawful  for   the  Husband  of  an  Heiiefs  w 

maintain  the  Anceftor,  ch.  83.  feet.  14. 
Husband  alone  miy  bring  a  Decics  tantutn,  for  an  Ei'^i- 

bracery  in  an   Aflion  by  himfclf  and   his  Wife,  ch. 

85.  feet.  19.     See  CotcrttirC,  and  ch.  27.  fed.  7, 

ch.  32.  feet.  6. 


u:;k  u  i-^N^aocat,   See  o^ntiuiniu 
3!criiit* 

"pElony  to  harbour  him,  ch.  18.  k€t..  14. 

3ImbC5i!ment* 

Of  the  King's  Stores,  in  what   Cafes  Felony,  ch    i^ 

fea  12. 
Imbezilment  of  Yarn  or  Wool,  where  Felony,  ch.  3  ^. 

fed.  17. 

3implicatioit.   See  ii^fng'jgi  "Bencfj  and  etr.* 
tiite, 

3!mpo?tation. 

Of  Visuals  by  Aliens,  ch.  80.  feet.  7, 
Foreign   Vitluals    imported,  how  far   within  the  Laws 
againft  Foreftalling,  ch.  80,  feet.  3,  34,  35. 

3lmpoftute0,  ch.  5.  fcfi.  3. 
3inip?ifonmnit. 

Forcible  Enterers,    when    to    be  imprifoned,    ch.  64^ 

feet.  8. 
Imprifonment  of  Affrayers.     See  ^iffraps,  C.  D.  E. 
Imprifonment  of  Wearers  of  Armour.     See  .ilPUtOU ". 
Imprifonment  of  unlieenfed  Alehoufe^keepers.    See  „^\i:- 

i>CUfC0. 

Sncapacitp.    See  2)fficecsf* 


3incIofunr. 

How  far   it   binds  one  to  repair 
feft.  6,  7. 


Highway,  ch.  76. 
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3!ntifamcnt. 

DifFerence  as  to  the  afcercaining  Time  and  Place  be- 
tween an  Indidtment  of  Murder  and  forcible  Entry, 
ch.  64.  fe£l.  42. 

Regularly  Indidments  on  Statutes  muft  purfue  the  very 
Words,  (ch.  80.  feet.  13,  20.  ch.  17.  feet.  8,  82. 
ch.  19.  feet.  36.  ch.  35.  feet.  3.  ch.  42.  feet.  5.  ch. 
16.  feet.  17,  18.)  but  need  not  fhew  that  the  Party 
is  not  within  the  Benefit  of  an  Exception,  ch.  10. 
feft.  2.  ch.  80.  feet.  19.     See  ^tatUtC. 

Not  vitiated  by  improver  Latin,  unlefs  it  be  unintelli- 
gible,(ch.  70. feet.  26.jor  nonfenfical,  ch.  27.  feet.  15. 

For  a  Nufance,  muft  not  lay  it  to  the  Damage  of  par- 
ticular Pcrfons,  eh.  76.  feet.  89.  ch.  75.  feet.  3,4,  5. 

Lawful  to  kill  an  innocent  Perfon  being  indided,  if  he 
fly  from  an  Arreft,  ch,  28.  feet.  12. 

Indidment  for  Goods  taken  by  a  Trefpafler,  lies  in  any 
County  whether  he  carries  them,  ch.  33.  feet.  0. 

Indidment  for  forcible  IVIarriage,  in  any  County  whither 
the  Woman  is  carried,  ch.  42.  feet.  10. 

For  Indi<£tments  of  particular  Offences.  See  the  feveral 
Heads  of  thofe  Offences,  and  of  vEoJUia  JSaCCIllj 

and  tEiii  ?•  Qiimis,  and  Q>tatate. 

For  odier  Matters,  fee  ^ing.  . ,  ; 

3infant.  '         '     j 

Under  the  Age  of  Difcretion  not  to  be  prdfecuted  cri- 
minally, ch.  I.  feet.  I,  8. 

How  to  be  dealt  with,  if  he  can  diftinguifli.  between 
Good  and  Evil,  ch.  i.  feet.  8. 

May  be  guilty  Qf  a  forcltile  Entry,  •  in,  refpeft  of  actual 
Perfonal  Violence,  ch.  64.  feet.  35.      See  iijots,  C.\ 

3!nfei1o?  Ccuct*  See  Coutemptsi,  b. 
3lnfo?matfan» 

Where  neceflary  to  lay  it  in  the  proper  County,  ch.  80. 
feet.  47.     See  C|)HrClj,  F. 

3inffot-3. 

Forfeiture  for  making  them  in  Imitation  of  Spanijhy  ch, 
18.  feet.  3. 

3inffi'ofliit0, 

How  far  unlawful  to  fell  in  gro/s,  at  Common  Law,; 

ch.  80.  feet.  3.      • 
Who  an  Ingrolfer  within  the  Statute,  ch'.  80.  feet.  l5.| 
What  Vi£luals  may  be  ingroffed,  ch.  80.  feet.  16,  17, 

iS>33j35-     See  ^onopol^. 

31n0alJitant* 

Who  are  taxable  as  Inhabitants  within  the  Statute  of 
Bridges,  ch.  77.  feet.  16. 

3inii  anti  JiinljoIQEr. 

Innholders  indiftable  at  Law,  for  harbouring  Thieves,  | 

fuffering  Diforders,  Inconvenience  of  Situation,  S^c. 

ch.  78.  feet.  1. 
Punifhable  at  the  Suit  of  King  and  Party,  for  refufing 

to  entertain  Guefls,  ch.  78.  feet.  2. 
Lawful  to  enlarge  an  old  Inn,  'or.fet  up'a  new  one,  ch. 

78.  feet.  3,  4. 
Muft  fell  their  Viduals  and  Provender  at  reafonable 

Rates,  ch.  78..  feet.  8.  ch.  80.  fec.t,  6. 
In  what  Manner  they  arc  to  make  iHorfe- bread,  ch.  78. 

feet.  8, 


Lawful  for  them  to  fell  Butter  and  Cheefe  by  Retail,  clin 
80.  feet.  II.     See  illcljoufe  and  iStrtUnUcr. 

3Iiin  of  Couit* 

Burglary  in  a  Chamber  therein,  ch.  38.  feet,  il,  13. 

3inQUC(!  of  ©fflcc* 

Lunacy  9f  a  Criminal,  triable  by   Inqueft  of  Office, 
ch.  I.  feet.  4. 
See  COJpnCl-  and  jfojfciflire, 

Jnquifitioit. 

See  CHOJCncr  and  ifo^f^u'ltrC,  BLanDS  2ndv!^0Ct)S. 

3!n(!ctmient. 

Felony  to'  fell,  or  have  a  coining  Inftrument,  ^c'^ 
'cli.;i7.  feet.  62. 

antention. 

Amounts  not  to  Felony,  ch.  25.  feet.  3. 
Wiiat  Intention  requifite  in  Burglary,  (ch.  38.  feet.  iS.J 
what  in  a  Riot,,  ch,.65.  feet.  3. 

JnUocatioiu 

Of  an  evil  Spirit,  Felony,  ch.  3.  feet,  4, 

3irelanu, 

Not  a  foreign  Nation,  as   to   the  bringing  counterfeit 
■      Money  from  it,  ch.  17.  feet.  67.  See  ch.  17.  feet.  83. 
Forgery  concerning  Lands  there,  not  within  the  Statute, 
ch.  7b.  feet.  20'.  '      '         ■ 

How  underfloodin  a  Libel,  ch.  73.  feel.  4. 

.,    ,     '  3;iatuei*aice»    ; 

Irreverent   Behaviour  in  a  Church,  excufes  a  Church* 
,  .warden  r^ftmining  it,  ch.  63,  fed.  29. 

How  punifhable  for  Bribery,  ch.  67.  feet.  6. 
Punilhable  only  in  Parliament, for  what  they  do  openly 

in  Courts  of  Record,  ch.-72.  feet.  6. 
Not  within  SH.O.  which  makes  imbezilling  Records, 

Felony,  ch.  45.  feet.  4.     See  JunsDiaiOliand  JCra* 

tjetfi?. 

3Iiilin;mcnt» 

Pramunire  to  impeach  a  Judgment  at  Common  Law, 

ch.  19.  feet.  14,  15,  16,  17. 
Villainous  Judgment   in   Confpiracy,  ch.  72,  feet.  9. 

See  CcrO^  and  J^fir, 

3iiitistiiafoiT. 

Felony    in    executing    Perfons    without    Jurifdidion, 

^"Icmictisr,  A. 

Want  of  Junfdidion  no  Excufe  of  Confpiracy,  (ch, 
72.  feet.  3J  yet  perhaps  it  makes  not  a  judicial  Com- 
plaint amount  to  a  Libel,  ch.  73.  feet.  8. 

No  Inhabitant  of  a  County  ought  to  be  of  a  Jury  for  a 
Trial  of  a  Caufe  concerning  the  Repairs  of  a  Biidge, 
ch.  77.  feet.  6, 
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A  Juror  not  to  be  profecuted  for  his  Verdid  in  crimi- 
nal M.itters,  ch.  72.  feiSt.  5.  ch.  69.  fcift.  5. 

Striking  or  Threatning  a  Juror,  highly  criminal,  ch. 
21.   feet.  3,  14. 

Juror,  where  guilty  of  Maintenance,  ch.  83.  feet.  8. 

See  sie  Diifs  and  CDmb^flceri?,  JLarccnr,  F.  and 
§i);cfciuniait. 

3Iiifficci3  of  £Dpci:.   See  (ppetr* 
3iua fccgi  of  l^cace* 

Have  a  difcretionary   Power  of  binding  to  the  Good 

Behaviour,  ch.  61.  feet.  4. 
For  their  Power  in  other  Cafes,  fee  the  feveral  general 

Heads  under  which  they  are  contained. 

3IuaificatioiK 

Truth,  no  Juftification  of  a  Libel,    ch.    73.   feet.    6. 

See  Sou  £lirauU  ©ciitcfnc,  and  H^omictDir,  A, 
B,  C,  D,  E. 


ji^aleritJnr*   See  Computatioit* 

jC^ilIiitff.   See  95tn:5ec,  A. 

JlMnti?cti»   See  99aintciinncc,  d.  and  Cfjam^ 
peitp. 

EVERY   King  in  Pofleffion   within  the  Statute  of 
Treafons,  ch.    17.  feet.    11,  12,  ijV.  ch.  24.  feci. 

t,  2,  3- 

Maintenance  Ruralh,  punifliable  at  the  King's  Suit  on- 
ly, ch.  83.  feet.  2. 

Whatever  is  to  his  Prejudice  is  inditSabie,  ch.  75.  feet.  4. 

A  Prerogative  given  to  one  King  goes  to  his  SuccelTors, 
ch.  19.  feet.  28.  ch.  63.  feet.  31. 

For  Contempts  againft  liis  Courts,  Prerogative,  Perfon, 
Government,  or  Title.     See  Ccu'CrMptS. 

A  Miftake  to  his  Prejudice  may  be  afligned  for  Error, 
where  notliing  elfe  can,  ch.  10.  feet.  29.     See  x'tf- 

^cnfatioii  and  paiDon. 

liing'js  015cnclj» 

Has  a  fupream  Jurifdidion  over  all  criminal  Matters, 
ch.  64.  fea.  51,  62.  See  2)ifc;citon,  ifo?ciblc 
Cntrvj  L-  Cl)«rt!;,  E.  Certificate,  and  iittots,  E. 

Jl^na^e*   See  2Uo^59!, 
l^nomietBe. 

Information  in  fome  Cafes  conltrued  to  amount  to 
Knowledge,  ch.  70,  feet.  23. 


K 


IN  G's  Title  to  it  muft  always  appear  of  Record 
therefore  he  cannot  feize  it  for  Recufancy,  with- 
out an  Inquifition,  ch.  10.  feet.  45. 


latcenp, 

Simple,  Grand  Larceny  defined,  ch.  33.  feet.  i. 


All  Larceny  includes  Trefpafs,  fch.  33.     Larceny  in 

fedt.    2.)     Therefore    he    who    finds     cludei  Tref' 

Goods,  or  has  them  delivered  to  him     pafi. 

as  a  Carrier,  Taylor,  or  Bailee,  can't 

fteal  them,  (ch.  33.  feet.  3. J  in  which 

refpe<3:  the  Common  Law  differs  from 

the  Civil,  ('ch.  33.  feet.  4.J  Yet  one, 

who  has  Goods  by  Delivery  may  com- 
mit Larceny  by  taking  Part,  (z\\.  33. 

feet.  5.)   Alfo  one  who  has   the  bare 

Charge,  or  fpecial  Ufe  of  Goods,  as 

a  Shepherd,  or  Gueft,  may  be   guilty 

of  Larceny,  ('ch.  33.  feet,  b.)  fo  may 

a   Carrier,    having   brought   them    to 

the  Place  appointed,  ('ch.  33.  feet.  7.) 

fo  may  he  who  has  them  d;livered  to 

him  by  legal  Procefs  fraudulently  ob- 

tain'd  without  Colour  of  Title,   (ch. 

33.  feet.  8.j  And  he,  who  fteals  from 

one  who  ftole  them,  may  be  indiiSled 

as  having  ftoln  them  from  me,   (ch. 

33.  feet.  9.}  Alfo  a  Lodger  may  com- 
mit Larceny   by  ftealing  Goods  from 

his  Lodgings,  (ch.  33.  feet.  10.)  fo  by 

Statute  may  a  Servant,  having  Goods     Servant, 

delivered  to  him  to  keep,  and  running 

away    with    them,   while   a   Servant, 

(ch.  33.  feet,  ir,  12.)   if  the  aftual   Property  were 

in    the  Mafter  at  the  Time,  (ch.  33.   feet.  15.)  but 

not  if  he  barely  wafte  them,  ("ch.   33.  feet.  14. j  or 

if  they  were   delivered   for  any  other 

Purpofe  than   to  keep  them,  (ch.  33. 

feet.    13.)    Benefit    of   Clergy    taken     Clergy. 

away  by  Statute,  ch.  33.    feet.  16. 
Alfo  a  Weaver  imbeziling  Wool,  is'c.  may  by  Statute 

be  guilty  of  Felony,  ch.  33.  feet.  17. 


Carrier, 
Bailee. 

Civil  Law. 

Taking  Part. 

Charge,  orUfe 
of  Goods. 

Privity  deter' 
mined. 

Fraus  Legis. 

Stealing  from 
a  Thief 

Lodger, 


The  Thing  ftoln  muft  be  carried  away, 
that  is,  in  Judgment  of  Law,  by  the 
leaft  Removal  from  the  Place,  ch.  33. 


fed.  18. 


C. 


The  Wife  can't  be  guilty  by  flealing  the 
Husband's  Goods,  nor  a  Stranger  by 
Taking  them  from  her  Delivery;  but 
by  Taking  her  with  the  Goods,  lie 
fed.  19.  See  CcV)CrtU:C  and  i^ztZil: 
D. 

The  Goods  ftoln  muft  not  be  annexed 
to  a  Freehold  at  the  Time,  (ch.  33. 
feil.  21.;  and  ought  to  have  a  knowii 
common  Value,  for  which  caufe  there 
can  be  no  Larceny  of  Writings,  ch. 
33.  fea.  22.J  Neither  ought  they  to 
be  of  a  bafe  Nature,  ch.  33.  feft.  23. 

E, 

Some  one  to  have  a  Property  in  theThino- 
ftoln,  therefore  there  can  be  no  Lar"^ 
ceny  of  a  Wreck,  ^c.  before  Sei- 
fure,  (ch.  33.  fc<5t.  24.;  nor  of 
Fifh  in  a  River,  (ch.  33.  fefl.  25.) 
nor  of  any  other  Thing  fens  Natura, 
being  at  its  natural  Libert/,  (ch.  33. 
feet.  26,  27.  j  yet  there  may  be  Lar- 
ceny in  taking  Domeftick  Beafts,  ('ch. 
33.  kSt.  28.}  or  Bona  cujufdam  Ignotiy 
4li 


Carrying  a- 
•way. 


JFIm  may  be 
guilty. 

may,  ch.  22- 
tl'. 


Of  what 
Goods  Larceny 
may  be. 
Freehold^ 
Wiitings, 
Bafe  Nature, 


Property. 

meek. 

Fijh. 

Ferae  Natu- 

rse. 

Boca  Ignoti. 
or 


Ecclefia?. 
SIttowcL 


The  mef's 
own  Goods. 


Grand  Lar- 
ceny. 
I2d. 


Petit  Larce- 


ny. 

hdiSfment. 


Punij}nncnt, 


From  the 
Perfen. 


or  of  an  Abbey  in  Vacation,  or  of  a 
Shrowd  from  a  Corps,  (ch.  33.  feft. 
29.;  Alfo  one  may  be  guilty  of  it 
by  taking  his  own  Goods  from  a 
Carrier,  ch.  33.  feet.  30. 


Index  to  the  Firft  Book. 

If  open  and  fcandalous,  indiftable,  ch.  5.  feet,  4,  5, 


Clergy. 


From  1 
Houfe. 


The  Value  of  more  that?  ■i^d.  {z\\.  33. 
feet.  31.)  makes  the  Offence  Grand 
Larceny  in  every  Accomplice,  fch.  33. 
fca.  32.)  tl)o'  the  Goods  floln  at  any 
one  Time  be  under  that  Value,  ch. 
33.   feet.  33. 

The  Want  of  fuch  Value  makes  the  Of- 
fence Petit  Larceny,  fch.  33.  feet.  34.) 
of  which  one  may  be  found  guilty  who 
is  indifled  of  Grand  Larceny,  (ch.  33. 
fedl:.  35. J  but  {hall  not  lofe  his  Life 
nor  Lands,  ch.  33.  feet.  36.  See  jpc- 

loni?. 

G. 

What  fliall  be  faid  to  be  private  Larceny 

from  the  Perfon,  and  what  open,  ch. 

35.  fta.  I. 
Private  Larceny  excluded  from  Clergy, 

if  above  the  Value  of  12^.  were  ftoln, 

ch.  35.  feet.  2,  3,  4. 


Larceny  from  the  Houfe  in  many  Cafes 
excluded  from  Clergy,  ch.  36. 


jLatin,  See  3intiiament  and  ©cDooImaffcc. 

How  the  Common  Law  agrees  with  the  Mofalcal  as  to 
Murder,  (ch.  31-  fe-^.  8,  16.)  and  differs  as  to  Lar- 
cenv,  ch.  33.  fe>a.  4-         „       ,  „ 

9u^re,   If  as  to  Ufury,  ch.  82.  left   7 

See  Common  Jlaw^Courts,  and  i^artial  Jvaiu. 
lalJJ  'BOOfe0,  ch.  79.  fe6t.  6. 

Any  Perfon  of  the  Profeffion  of  the  Law  may  be  guilty 

of  Bribery,  ch.  67.  feet.  2. 
NoRecufant,  fch.  10.    feet.  47  J  ox  Non  Abjuror,  Cch. 

24.  feet.  %.)  ought  to  praftife  the  Law.  _ 

No  Refufer   of  the  Oath  of  Allegiance  and  Declaration 

aaainft  forelp-n  Supremacy  to  praaile  as  a  Lawyer, 

underPainof  aPr^«w«V^,  ch.  19.  feet.  43. 

JLapmnit. 

Diff-rence  between  the  Punifhment  of  a  Layman  and 
der.yman  for  making  an  Affray  in  a  Church,  or 
for  depraving  the  Common  Prayer.     See  ^ffrarS,  E. 

and  Common  i^javer. 

leet. 

All  Affrays,  but  not  private  Affaults  fch  63.  feet,  i.) 
and  all  Nafances  to  Highways  fch.  76.  feet.  I,  67, 
6q   74.J  are  inquirable  m  the  Leet. 

P.efemments  in  a  Leet,  hov.  traverfable,  eh.  76.  feet. 
72,84. 


Truth. 

Private  dead 
Perfons. 


Ohfcenlty. 
Publication. 


Reading  or 

Latiglnng. 


Iettec0«  Seeiib^I, 


How  taken  in  a  ftria  Senfe,  ch.  73.  feet.  r. 

How  in  a  larger,  ch.  73.  feet.  2,  3. 

Where   Ironical  Writings  fhall  be  con-     hoyiy. 

ftrued  Libels,  ch.  73.  feft.  4. 
Where  the   Want    of  a   whole  Word     Half  TVords. 

fliall  be  fupplied  from  the  whole  Sen- 
tence, eh.  73.  fefl.  5. 
Truth  no  Juftification,  ch.  73.  feet.  6. 
A  Libel  may  be  of  private  Perfons  as 

well  as  of  publick,  (ch.  73.  feet,  "j .) 

even  after  their  Death,  ch.  73.  feet.  r. 
But  no  Proceeding  in  a  regular  Courfe  of     'JtidiclalPro- 

Juftice  fhall  be  conflrued   to   be  a  Li-     ccedlngs. 

bel,  tho'    the  Court  have  no  Jurifdi- 

<Slion  of  the  Matter,  as   fome  fay,   unlefs  the  Sugge- 

ftions  be   wholly  groundlefs  and  malicious,  ch.  yj. 

feet.  8,  12,  15. 
No  Writing,  a  Libel   merely  for  being 

obfcene,  ch.  73.  feet.  9. 
Who   ftwll   be   faid    to   be  a   Maker  or 

Publiflier    of  a  Libel,    ch.    73.   kit. 

10,  12,  15. 
How  far  a  Letter  may   be  conflrued  a     Letter. 

Libel,  ch.  73.  feet.  11. 
Barely  reading,  laughing  at,  or  fpeakin^ 

of  a  Libel,  no  Publication,  ch.   73 

feet.  13. 
No  Excufe  for  one  who  repeats  a  Li-     JeJ}. 

bel.  That  he  did  it  in  Jeft,  ch.  73. 

feet.  14. 
Libellers,  how  punifhed,  ch.  73.  feet.  16.     Punljhnunt. 

See  petition  and  parluimcnt. 

licence* 

Of  Recufants  to  go  more  than  five  Miles  from  home, 

ch.  12.  feet.  12,  13,  14,  15. 
Of  Alehoufes.     See  iilcl)OUrcS. 

Of  Badgers  and  Carriers,  ISc.  See  the  refpedive  Titles. 
Of  Dove-cotes.     See  ILcjD  Of  a  iPanc;. 
To  go  beyound  Sea,  ch.  22.  feet.  4. 

Lie* 

High   Contempt  to  give  the  Lie  in  TVeJlminfier-HaU^ 

ch.  21.  feet.  9. 
Whether  a  naked  artlefs  Life  can   be  puniQiable  as  a 

Cheat,  ch.  71.  feet.  2. 

Lieutenant* 

The  Lieutenant  of  the  County  to  affent  to  a  Papift's 
Licence  of  going  from  home,  ch.  12.  feet.  I2,  14. 

Lioeance* 

Local  Li.iea nee,  ch.  17.  feet.  5. 

Natural  Ligeance  perpetual,  ch.  17.  feet.  7. 

Due  to  every  King  in  PoffefTion,  ch.  17.  feet.  12,  14. 

JLfp* 

Where  Felony  to  cut  it  off,  ch.  44.  feet.  4. 

Litjerp* 

To  give  Liveries  for  Maintenance,  highly  cilmlnal,  ch. 
83.  feet.  43- 


Index  to  the  Firfl  Book. 
ILoUget*  I 


B. 


May  be  guilty  of  Larceny  in  refpeia  of  his  Furniture 
cl).  33.  (ect.  10. 

How  for  Burglary  may  be  committed  in  them,  ch.  38. 
feet.  13,  I4>  15- 

Lonnotu   See  l[i)apiff,  B. 

How  far  lawful  to  regrate  Butter  and  Cheefe  in  it.     See 

Its  Charter,  which  requires.  That  the  Mayor  (hall  be 
in  every  Commiffion,  extends  not  to  fuch  as  are  li- 
mited by  Statute  to  particular  Perfons,  ch.  45.  feet.  8. 

Loin* 

How  far  he  may  maintain  .'hjs  Tenant,  ch.  83.  feet. 
21.    See  Zciiant. 

Lo?li  of  a  ^iino?* 

May  Licence  the  erefting  of  a  Dove-cote,  ch.  75, 
fea.  8. 

lottetp  <lD2ticr0*   See  Countcrfeitinij* 
£o^e» 

Taking  upon  one  to  provoke  to  unlawful  Love,  ch.  3. 


feet.  5. 


KLuitaticlu  See  c^tinmnii* 


s^anmait. 

1DEOTS  and  Lunaticks  punifliable  by  no  criminal 
Profecution,   ch.  I.   fe6l.   I. 
Whether  a  Madman  may   be  punifhed   as  a  Traitor, 

ch.  I.  feet.  2.  elf.  17.  feet.  4. 
A  Perfon  Non  Compos,  neither  to  be  arraigned   nor  ex- 
ecuted, but  kept  in  Prifon,  ch.  I.  feet.  3,  4.  See.gjH; 

(lueft  cf  ijuTr,  and  gpiitc. 

Want  of  Difcretion,    no  Excufe   in  a  Civil  Adlion, 

ch.  I.  feet.  5. 
He  who  incites  a  Madman  to  do  a  Crime  is  a  principal 

Offender,  ch.  i.  kSt.  7.     See  ID:urtkClincrs. 
Any  one  may  juftify  confining  and  beating  his  Friend, 

being  mad,  ch.  60.  feet.  23.  See  jf  cto  OC  fc. 

^aijiCL    See  CDiiptcc  3. 

S^aim*   See  c^apljcm, 
maintenance* 


Maintenance      Maintenance  in  general,  what  it  is,  ch. 
in  general.  83.  feet.  I. 

Ruralis.  Maintenance  Ruralis  defcribed,  ch.  83. 

kdi.  2. 
King's  Suit.       Punifliable  only  at  the  King's  Suit,  ch, 

83.   feet.  2. 
Curialis.  Maintenance  Curialis  defcribed  in  general. 

ch.  83.  feet.  3. 
Its  three  Species  defcribed,  ch.  83.  feet.  3 


Any  Afliflance   in  a  Caufe,   whetlier  by     AeiofMain' 
Money,  (ch.  83.  feft.  4. J  or  Friend-     tcnauct,  Mi- 
fliip,  ('ch.  83.  feet.  5.)  or  by  opening,     ney.    Friend- 
ox    giving    Evidence   officioufly,    (Jc.    J})ip,  Evi- 
fch.  83.  feet.  6.)  or  by   openly  coun-     i/enee. 
tenancing  one  Side,  ("ch.  83.  feet,  y.)     Counlcnaiice. 
or    by  foliciting   a    Judge,  (ch.   83. 
feft.    8.  j  may  amount  to  an  ASt  of  Maintenance, 
whether   given   before    or   after  Judgment,  ch.   83. 
fea.  II. 

ut  a  bare   Promife,  fch.  83.    feet.  7.J     Promife. 
or    friendly    Advice    hanging  a  Ple.i,      Advice. 
Cch.  83.  feet.  9.  j  or  even  Money  before 
a  Plea,  ch.  83.  feet.  ic.  are  not  Aas  of  Maintenance, 


He  in  Remainder  or   Reverfion,  or  his     Maintenance 
Alienee,  may  lawfally  maintain,  ('ch.     lawful  in  Re- 
83.  fea.  12.)   fo  may  he,  who   has  a    fpeSioflnte- 
bare  Contingency  by  Grant,  (ch.  83.     reji, 
itQ..  13.J   fo  alio  may  he,   who  has  a 
Poffibility   as   Heir   apparent  (ch.  83. 
fea.    14.)  and    fo    perhaps    may    the   Grantee   of  a 
Reverfion    before   Attornment,  ("ch.    83.    feet.    15.^ 
and  clearly  a  Warrantor  fliall  have   the   like  Indul- 
gence, ('ch.  83.  feet,  lb.)   io   alfo  fliall  he,   who  ha3 
an  equitable  Intereft  in  Lands  or  Goods,  or  even  in  a 
Chofe  in  Aaion,  Cch.  83.  feet.   17. j  alfo  thofe,  who 
have  a  common  Intereft  by  one  Title,  may  maintain' 
one  another,    ('ch.   83.   feet.    18.)    alfo  one,  who  is 
Bail  for  another  may  take  Care  to  have  his  Appear- 
ance recorded,  ch.  83.  feet.  ig. 


How  far  one  may  lawfully  maintain  ano-     Kindreds 
ther  in  Refpea  of  Kindred  or  Affini- 
ty, ch.  83.  feet.  20. 

How  far  a  Lord   may  maintain  his  Te-     Lord, 
nant,  ch.  83.  fea.  21. 

How  far  a  Tenant  may  maintain    his     Tenant. 
Lord,  ch.  83.  feet.  22. 

How  far  a  Mafter  may  maintain  his  Ser-     Majier, 
vant,  ch.  83.  feet.  23.  \ 

How  far  a  Servant  may  maintain  his  Ma-     Servant, 
fler,  ch.  83.  feet.  24. 

How'  far  one  Neighbour   may   maintain     Neighloui 
another,  ch.  83.   feet.  25. 

How  far  any  one  may  aflifl:  a  poor  Man,     Charity. 
or  a  Foreigner,  out  of  Charity,  ch.  83. 
feet.  26. 


How  far  a  Counfellor  may  maintain  his     Cohnfellor, 
Client,  ch.  83.  feet.  27. 

floA'  far  an  Attorney,  ch.  83.  feet.  28.      Attorney. 

Whether  in  a  Court  wherein  he  is  not  an  allowed  At- 
torney, ch.  83.  feet.  28. 

Penalty  for  ufing  any  Deceit  or  CoUufion     Collufion. 
in  Behalf  of  a  Client,  ch.  83.  feet.  29. 

What  fhall  be  conftrued  fuch  Collufion  or  Deceit,  ch. 
83.  feet.  2g,  30,  ^c. 


Alaintenanee    punifliable    at    Law    by     CommonLaw 

Aaion  or  Indiflment,  ch.  ^83.   feet. 

36.  .        - 

And    farther   puniftied    by  ancient  Sta-     Statute. 

tutes,  with  fevere  Penalties,  ch.  83. 

feet.  37,  38. 

I  What 


Index  to  the 

What  Courts  and   Suits  are  within  thefe  Statutes,  ch. 

83.  feet.  39,  40.     See  SEt'tlC. 
Nonfuit.  Nonfuit   no  Bar  t»  an  A£lion  on  thefe 

Statutes,  ch.  83.  feet.  41. 
An   Aiftion   may  be  brought  by  way  of 

Prevention,  ch.  83.  feet.  42. 
Expofition'of  the  Statute  of  32  H.  8.  g.  concerning 

Maintenance,  ch.  83.  feet.  44,  45,  46,  47. 
Maintenance  of  a  Juror  in  not  finding  a  Riot,   ch.  65, 

feet.  38. 

What  Degrees  of  it  are  required  in  Arfon,  ch.  39.  fe£t.  5. 

What  in  Murder.     See  !Si5UrDcr,  D. 

What  in  Treafon,  ch.  17.  feet.  10. 

Molitia  egreditiir  perfonam,  eh.  27.  fe£t.  4.  ch.  29.  feft. 

Il.ch.  31.  feet.  41,  42. 
Malice   conceived   during  a  Service,  makes  a  Servant 

guilty  of  Petit  Treafon,  if  he  kill  the  Mafter  after, 

ch.  32.  feet.  4. 

Whether  the  making  Corn  into  Malt  alter  the  Property, 

ch.  33.  fea.  15. 
Neither  Malt  nor  Corn  bought  to  be  malted,  within  the 

Statute  of  Forcftalling,  ch.  80.  feet.  17,  18,25,26. 

(50aliim  in  fe. 

Monopolies,  feh.  79.  feet.  7.)  and  Nufances,  ('ch.  75. 
feet.  8.;  Mala  infe.     See  ]13;cfcnptton. 

Qf)anfion=Cpoufe* 

What  fliall   be  faid    to  be  a  Manfion-Houfe,  ch,  38. 

feet.  II,  12,  13,  14,  15,  16. 
Whether  the  Words  Donms  Manftonalis  be  neceflary  in 

an  Indiament  of  Burglary,  ch.  38.  feet.  10. 
Agreed,  That  they  are  not   neeeffary  in  an  Indiament 

laf  Arfon,  ch.  39.  feci.  i. 
Domus  Manfionalh  and  Meffuaglum  equivalent,  ch.  64. 

feet.  37. 

S?9nnflaua:Ijtei:« 

What  it  is,  ch.  30.  feft.  i.  ch.  28.  feet.  22,  23. 
No  Acceflaries  before  the  Facft,  ch.  30.  fed.  2. 
Statute  of  Stabbing,  (ch.    30.    feet.   4.)  declarative  of 

the  Common  Law,  ch.  30.  feet.  5. 
Not  material  who  ftruck  firft,  ch.  30.  feet.  6. 
Bare  Abettors  not  within  the  Statute,   ch.  30.    feet.  7. 
What  {hall  come  under  the  Words  Thrujl  or  Stab,   ch. 

30.  feet.  8. 
What  (hall  be   faid   to   be  a  Weapon  drawn,  ch.  30. 

fea.  8. 
The  Words  Contra  formam  Statuti,  mere  Surplus  in  an 

Indidment  of  this  Kind,  ch.  30.  feet.  9,  10. 

There  may  be  a  Higliway  which  doth  not  lead  to  a  Mar- 
ket-Town, ch.  76.  feet.  I, 
See  il^ojCftilUuiS. 

Wilfully    deftroyed  Ship,    guilty  of  Felony,     ch,    48. 
fcct.  10.     See  &olDipr. 


Firll  Book. 

05aniaffe. , 

Expofition  of  the  Statute  of  3  //.  7.  2'.  making  forcible 
Marriage,  Felony,  ch.  42.  • 

Expofition  of  the  Statute  of  I  Jac.  I.  II.  making  a  fc- 
cond  Marriage,   Felony,  ch.  43. 

Forfeiture  for  a  Popiflv  Marriage,  ch.  12,  fed.  ir, 
and  21. 

The  Death  of  one  killed  beyond  Sea,  to  be  determined 
by  the  Conftable  and  Marflial,  ch,  31.  fed.  11. 

^attial  latu* 

Felony  to  execute  a  Man  by  it  in  Time  of  Peace,  ch. 

31.  feet.  59. 
Alien  Enemies  to  be  puniflied  by  it,  ch.  17.  feet.  5. 

$|5af^.   See  papi'ff,  E. 
Q^afier, 

Guilty  of  Flomicide  per  Infortunium  only,  for  hilling 
his  Servant  with  moderate  Corredion,  ch.  29.  feet. 
5.  ch.  60.  feet.  24. 

How  far  he  may  maintain  his  Servant,  ch.  83.  feet.  23. 

Where  he  may  juflify  an  Aflault  in  Defence  of  his  Ser- 
vant, ch.  60.  feet.  23. 

Miflrefs  within  the  Meaning  of  the  Word  Mafter  in  the 
Statute  of  Treafons,  eh.  32,  feet.  3. 

What  it  is,  ch.  44.  feet,  i,  2. 

How  punifhable  by  Common  Law,  ch.  44.  feet.  3, 

How  by  Statute,  eh.  44.  feet.  4,  5. 

£^cal. 

Buying  Corn  to  turn  it  into  Meal,  not  within  the  Sta- 
tute of  Forcftalling,  ch.  80.  fed,  17. 

What  Contempts  are  punifhable  with  the  Lofs  of  if,  ch. 
21.  fed.  I,  2,  3,  4,  5,  6, 

See  ^apljcm. 

$J9eiriia0C,    See  S53anaon=li)aufe« 
$5$ilc0.    See  Computation 

Where  guilty  of  Larceny,  ch,  33.  fed,  5. 

Allom  Mines,  to  belong  to  the  Owner  of  the  Soil,  ch. 
79.  feet.  23. 

^iSJbEljatJioiii:.    See  13erjat3ioutr. 
C?9ifcljance. 

A  Hurt  by  Mifchance  forfeits  not  a  Recognizance  for 
the  Peace,  tho'  it  be  no  Exeufe  inaCivil  Adion,  ch. 
60.  feet.  27. 

See  BomiriDe. 

A. 
A  Mifprifion  contained  in  every  Treafon  and  Felony, 
i^c.  ch.  20.  feet.  i.  ch.  59.  feet.  i. . 

Utterer 
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^Jtterers  of  falle  Money  guilty  of  a  high  Mifprifion, 

ch.  15.  feet.  56.*  See  Contempts. 


B. 


Lawful  to  export  it, 


ch.  80.  fed. 


OfTreafon 


ch. 


Mifprifion  of  Treafon,  vviiat  it  is 
20.  feet.  2, 

Settled  by  I  Mj.  according  to  25  E.  3.  ch.  17.  feet.  42. 
- lApprobat'ion.       The  leaft   Approbation   makes  the  Of- 
fence Treafon.  ch.  20.  feet.  2,  3. 
What  Ihall  be  conftrued  to  be  an  Approbation,  ch,  20, 

feet.  3. 
How  far  all  Perfons  are  bound  to  difeover  their  Know- 
ledge of  Treafon,  ch.  20.  feift.  6,  7. 
'  Forging  Money  not  current  iVlifprifion  of  Treafon,  ch. 
17.  feft.  60. 

C. 
Of  Felony.         Mifprifion  of  Felony,  what  it  is,  ch.  59. 

feet.  2, 
How  punifliable,  ch.  59.  feet.  3. 

Cannot  amount  to  a  Felonious  Intention,  ch.  25.  feet.  3. 

He,  who  has   falfe  Money  about  him,  may  be  feifed, 
ch.  17.  fe«a.  68,     See  ^oill. 

No  Felony  to  fieal  it,  ch.  33.  feet.  23, 

j„  .c.  ....  ^OllOpo!^ 

-.'..:  .  1       .      :.:  A. 

What  It  is,  ch.  79.  feet.  i. 

GtmmmLaiv.     Wholly    unlawful    by    Common  Law, 
except  in  fome  fpecial  Cafes,  ch.  79! 
feet.  2,  3,  4,  5,  6. 
How  puniftied  by  Common  Law,  ch.  79,  feet.  2,  3,  4, 

5.  6,  7. 
All  Patents  of  Monopolies  declared  void  by  Statute  (ch. 

79.  feet.  8.)  and  made  triable  only  at  Common  Law, 

fch.  79.   feet.   10,    II.)  and   all' Perfons  difabled  to 

make   ufe  of  them,  ch.  79.  feet.  9. 
Treble  Damages  given  to  the  Party  aggrieved  by  them, 

and  his  Adlion  for  them  not  to  be  delayed  under  Pain 

of  Praemunire,  ch.  79.  feet.  12,  13. 
What  Courts  are  within  this  Danger,  ch.  79.  feet.  13. 

B. 

But  Monopolies  of  new  Inventions  are  excepted,  ch.  79. 
feet.  14. 

What  fliall  be  efteemed  a  new  Invention, 

ch.  70.  feet.  15,  16,  17. 
Alfo  Grants    by    Parliament,  feh.  79. 
feet.  1 8.  and  Grants  to  Corporations 
of  Merchants  {'eh.  79.  feet.  19.)  and 
Grants    concerning    Ordnance    and 
Printing  are  excepted,   ch.   79.    feet. 
20. 
■AiCo  Grants  concerning  Allom-Mines  and  Taverns  arc 
excepted,  ch,  79.  fed.  22,  23. 

Q^ontlj.   See  Computntfon. 

^ofaical  ILatD,   See  iLaiu. 

99uItfplicatfon» 

Of  Gold  and  Silver  formerly  Felony,  ch.  18.  fcft.  7. 


A. 

Murder  anciently  (ignified  private  killing     //;  Signlitca,- 

only,  but   by  Degrees    was   taken   to     //};;. 

fignify  all  wilful  killing,  ch.  31.  feet. 

I,  2,  3.  ch.  29.  feet.  21,  22. 
Where  one  may  be  faid  to  kill  another,     Occafion. 

who  only  occafions  his  Death,  ch.  31. 

feet.  4,  5,  6,  7. 
Where  one  may  be  faid  to  kill  another,     TFavt  of  Pre' 

for   not    preventing   the  Mifehief   he     vaiticn. 

ought  to  provide  againftjch.  31.  fec^t.  S. 
No  Wound  the  Caufe  of  Death  in  Law,     Tear  and  a. 

whereof  the  Party  dies  not  in  a  Year     Day. 

and  a  Day,  ch.  31.   feet.  9. 
Want  of  Care  of  a  Wound  no  Excufe     Want  of  can 

for  him  who  gave  it,  ch,  31.  feet.  lo,     ofalfound^ 

B. 

The  Death   of  one  killed   beyond  Sea,     Death  out  of 

where  cognizable,  ch.  31.  fedl.  11.         this  Realm. 
Death  of  one  killed  on  the  Sea,  where     Sea. 

cognizable,  ch.  31.  feet.  12. 
Death  of  one,  who  dies  in  one  County     County. 

of  a  Wound  in  another,  where  triable, 

ch.  31,  feet,  13. 
Murder  in  IVales,  where  triable,  ch.  31.     Wales. 

feet.  14. 

C. 
The  killing  of   what  Perfons   fhall    be     U^jatPerfonsl 

efteemed  Murder,  ch.  31.  feet.  15. 
Where  the  Caufmg  an  Abortion  fhall  be     Akrtion, 

Murder,  ch.  3r.  feet.  16.  Counfelling 

to  kill  an   Infant  before  he   is   born, 

where  Murder,  ch.  31.  feet.  17. 
D. 
What  Maliee  fhall  be  faid  to  be  exprefs.     Malice, 

and  what  irnplied,  ch.  31.  feet.  19,  20. 
In  what  Circumftanees  he  that  fights  a     Duel. 

Duel,  (hall  be  fo  far  efteemed  to^be  in 

cool  Blood,  as  to  act  upon  Malice,  Isic. 

ch.  31.  feet.  21,  22,  l^c. 
Where  the  Seconds  of  thofe,  who  fight  a  DueJ,  fhall 

be  guilty  of  Murder,  ch.  31.  feft.  3I. 
What  ftiall  be  accounted  fuch  a  Provo-     Provocation. 

cation    and    Revenge,    as   will   make 

him,  who  kills  another  upon  it,  guilty  of  Manflaufrh. 
—    -^  31.  fe(ft.  27,  28,  32,  to  fea  40. 


t^evj  Inventi- 

cn. 

Parliament. 

Corporations. 

Printing. 

Ordnance. 


^Vhere  one  fhall  be  judged  guilty  of  Mur- 
der, who  intended  to  hurt  another  in 
a  Icfs  Degree,  ch.  31.  fed.  38,  39. 


Intention  to 
do  lefs  Hurt. 


Where-ever  a  Man  deliberately  intend-     Intention  t$ 
ing  to  commit  a  Felony,  dire^ly  kills     commit  ano- 
another,    (ch.    29,   fed.    u.  ch.    31.     ther  Felony. 
fed.  41.)  or  himfelf,  (ch.  27.  fed,  4.J 
or  is  the  occafional  Caufe  of  another's  Death,  Cch.  31, 
fea.  42,  43.)  he  is  a  Murderer;  fo  alfo  I's  he,  who 
fighting  on  a  fudden  Quarrel  kills  one,  who  endea* 
vours  to  part  the  Affray,  ch.  31.  fe<ft.  44. 


Alfo  thofe,  who  intend  only  to  commit 
a  violent  Trefpafs,  may  'be  guilty  of 
Murder,  efpecially   if  an  Officer  hap- 
pen to  be  flain,  or   the  Party  injured 
4I 


Dangerous 
Trefpajfers. 

05:er. 


were  liimfclf  no  way  in  Fault,  ch.  31.  feet.  46,  47, 
48.  ch.  29.  ftd.  10. 

G. 

AjfillaHce.  But  regularly  he,  vvlio  barely  intends  to 

aflift  another,   is  not  guilty   of  Mur- 
der, unleis  the  Party  flain  were  a  la  w- 

Offictr.  ful  OfEcer,  ch.  31.   fed.  50,  51,  5a, 

53.  54- 

H. 

Arrefi,  Where  it  is  a  Murder,  to  kill  another 

in  endeavouring  to  efcape  from  an  Ar- 
reft,  ch.  31.  feft.  55>56,  57^  S^. 

IlkgalAuth-     Where  it  is  Murder  to  put  Perfons  to 

;;■/).  Death  in  the  Execution  of  an  illegal 

Authority,  ch.  31.  fedt.  59,  60. 

U'anlomcjs.  Murder  through  the  Execution  of  an  idle 
ASion  without  any  Intent  to  do  Mil- 
chief,  ch.  29.  feet.  9, 1 2.  ch.  31.  feet.  61. 

Phyfick.  Where  it   is  Felony   to   kill   one  with 

Phyfick,  prefcribed  witliout  Authori- 
ty, ch.  31.  iect.  62. 

Feigned  Madnefs  eftecmed  Handing  Mute,  ch. 
4.     See  pirai'^  and  jaot3icC. 
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Bofe. 

Felony  malicioufiy  to  cut  it  off,  ch.  44.  Tdtt.  4. 


feet. 


jHc  ci;ca0  Ecijnum,  ch.  22.  fea.  4> 

WHERE   an  Excufe  of  a  Nufance,  ch.  75.  fed. 
10.  ch.  76.  fed.  49. 
-Where  of  Stealing,  ch.  33.  feet.  20. 
Where  of  Killing.     See  ^omiCiDC,  A,  B,  C,  D,  E. 
Where   of  a  Prieft  coming   into  the  Realm,  ch.  17. 
fea.  83. 

How  far  one  Neighbour  may  maintain  another,  ch.  83. 

feet.  24.  . 

Where  one  is  guilty  of  a  Nufance  by   incommodmg 

his  Neighbours,  ch.  75.  feet.  6,  10. 
Where  the  neighbouring  Towns  mult  cleanfe  a  River, 

ch.  75.  feet.  13. 

BifflJt* 

What  fiiall  be  efteemed  Night-time,  ch.  38.  feet.  2. 
Felony  to  deftroy  Cattle  in  the  Night,  ch.  46. 

515iSlJt-tDflmct0« 

To  be  bound  to  the  Good  Behaviour,  ch.  61.  feet.  4. 

Boblcman. 

May  keep  an  unlieenfed  Tutor  in  his  Houfe,  ch.  9. 

feet.  2,5.    See  parliament  and  pccr0. 

Bon  Conipo0. 

Makin<T  a  Will  for  him,  where  Forgery,  ch.  70.  feet. 

5.  "see  spaOiiian,  and  jrclo  DC  fe. 

BoivfcCance* 

An  Offence  confifting  in  2  N.on-fefance  needs  no  Voiuc, 

ch.  10.  feet.  5. 
A  bare  Refufal  to  leave  a  Hpufe  cannot  amount  to  a 

Forcible  Detainer,  as  it  may  to  a  Forcible  Entry, 

ch.  64.  feet.  23,  30. 
Whether  a  bare  Non-fefanu  can  amount  to  i'orgery, 

ch.  ;o.  feet.  6. 


Boti'cc, 

It  is  implied  in  all  Penal  Statutes,  That  the  Defendant 
muft  have  Notice  of  the  Aceufation  agiinft  him,  ch. 
64.  feet.  5$,  60.  eh.  76.  feet.  83.     See  Barratry. 

Bufancc* 

Not  indi£table  unlefs  Publiek,  and  a  Grievance  to  all 
the  King's  Subjeds,  fch.  75.  feet,  i,  2,  3.)  unlefs  it 
tend  to  the  Prejudice  of  the  King  or  of  Religion,  (ch. 
75.  feet.  4.)  yet  fome  Indidments  for  other  Nufances, 
as  thofe  againft  Scolds,  or  for  Nufances  to  Highw.ays, 
need  not  conc]ude  ad Nocuinenlum  om>uum,cb.'j ^.  fect.5. 

Bawdy-houfes,  Stages  for  Rope-dancing,  and  common 
Gaming-houfes,   Nufances,  ch.  75.  feet.  6. 

Where  Play-houfes  may  be  Nufances,  ch.  75.  feet.  7.. 

A  new  Dove-cote  no  Nufance,   ch.  75.  ftd.  8. 

And  old  Gate  in  a  Highway,  no  Nufance,  ch.  75.  feet.  g. 

Making  Candles,  or  ufing  the  Trade  of  a  Brewer,  how 
far  Nufances,  ch.  75.  feet.  10. 

Diverting  the  Current  uf  a  navigable  River  a  Nufance, 
ch.  75.  feet.  II. 

Dividing  a  Houfe  for  Inmates,  where  a  Nufance,  ch, 
75.  feet.  12. 

Who  mufl  cleanfe  Rivers,  i^c.  ch.  75.  feet.  I3. 

Nufances,  how  punifhed,  ch.  75.  feet.  14. 

For  Nufances  to  Highways.     See  i^lgI)UiaVS,  !• 


Dam* 

OF  Allegiance  and  Supremacy  to  be  taken   by  all 
Officers,  Ceh.  8.   feet,  i,  2.)  and  by  all  School- 
mafters,  ch.  g.  feet.  4. 
Clergymen  and  Recufants  refufing  a  fecond  Tender  of 

the  Oaths  guilty  of  High  Treafon,,  ch.  17.  feet.  84. 
Who  are  bound  to  take  them  under  Pain  oiPrttmuniref 

ch.  ig.  feet.   27  to  feet.  44. 
How  the   Refufal  of  them  is  to  be  certified,  ch,  19. 

fcft.  32,  33.  34- 

They  muft  not  be  taken  with  anyReferve,  ch.  19.  feet.  31. 

They  muft  be  truly  recited  in  an  Indidment  for  not  ta- 
king them,  ch.  ig.  feet.  36. 

Oath  of  Allegiance,  required  of  all  Laymen  by  Com- 
mon Law,  ch.  24.  feet.  3. 

All  Perfons  bound  to  take  the  Oaths  of  Allegiance  and 
Supremacy  under  Pain  of  40  s.  eh.  24.  feet.  5. 

Who  are  bound  to  take  the  Oath  of  Abjuration,  ch.  24. 
feet.  7,  g,  10,  II. 

The  Caufe  of  enjoining  the  faid  Oath,  ch.  24.  feet.  6. 

Delivery  of  Money  in  Purfuai.ce  of  an  Oath  extorted 
by  Fear,  Robbery,  ch.  34.  feet.  4. 

He,  that  demands  Surety  of  the  Peace,  muft  fliew  his 
Grievance  upon  Oath,  ch.  60.  feet.  6,  8. 

©bfccnc. 

A  Writing  not  a  Libel,  for  merely  being  obfcene,  ch. 
73.  feft.g. 

2)ccnfional  Coiifoimitp,  ch.  s.  fea  5, 6. 
£Dccupicr0. 

Land-Owners,  chai^eable  to  the  Repairs  of  Highways 
as  Occupiers,  if  they  willnot  fufFer  them  to  be  oc- 
cupied, ch.  76.  kSl.  17.     See  ch.  77.  feet.  i6. 


£)OiO  $  ^tia,  cli,  29.  fe<5l.  2  0,  24. 


;©fircncr. 
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C^ffcncc, 


forfe'iturt 
Buying. 


Occaftonal 
Conformity. 

Raufancy. 


But  one  Puniflitnent  for  one  Offence,  ch.  lo.    feet.  7- 

33.  ch.  65.  feet.  38.     See  Coutliftion. 
What  fliall  be  eonftrued  a  feeond  Offence,  ch.  17.  feet. 

74.    See  ifeloni?  bv  ?:>tatutc. 

£Dffice  ann  SDfficen 

Where   forfeited    for   Nc':^!lgcnce,  Non- 
f//fr  or  Corruption,  ch.  66.  feet.  1,2. 
Publick  Offices  not  to  be  bought,  eh.  67. 
feet.  3,  4,  5. 
Officers  not  to  conceal  Offences,  ch,  59.  feet.  3. 
Sacramtut,         What  Officers  are  bound  to  receive  the 
Sacrament  before  and  after  Admiffion, 
ch,  8.  feet,  i,  2,  3. 
How    far  they    are    bound    to    conftant 
Conformity  to  the  Church  of  Emgland, 
ch.  8.  feet.  5. 
All  Reeufants  difablcd  to  bear  an  Office 
in  the  Army  orP'ieet,  ch.  10.  kiX.  47. 
Popifti  Reeufants  difabled  to  bear  any  Offi.ce  whatfoever, 

ch.  12.  fea.  8,  9. 
So  is  the  Husb.uid  of  a  Popifli  Recufant,  ch.  i  i.  feet.  26. 
What  Officers  bound  to  make  a  Declaration  againft  Po- 
pery, ch.  14.  feet.  2. 
Executions.         All  Executions  muft  be  by  the  proper 

Officers,  ch.  28.  feet.  8,  9,  lo. 
Vi£fuallcr.  How  far  a  Vidlualler  is  difabled  to  be  an 

Officer,  ch.  78.  feet.  5,6,  7. 
Murder.  Where  it  is  Murder  to  kill  a  Peacc-Of- 

fieer,  ch.  31.  feet.  44,  48,  51,  52,  54. 
Where  it  is  Murder  to  kill  a  Bailiff  up- 
on an  Arreft,  ch.  31.  feet.  55,  56,  57,  58. 
Where  Treafon  to  kill  the  King's  High  Officers,  ch, 
17.  feet.  46,  47.     See  pcaCC^iDfflCCiS. 

©?lieci5»   See  CIcrffpmeiT, 

SDjunance,    See  $^onapalic0. 

SDUert-aa»   See  Crenfou,  c 

SDut='Bull5ing0. 

In  what  Out-buildings  Burglary  may  b«  committed,  ch, 

38.  feet.  12,  14. 
Ill  what,  Arfon,  ch.  39.  feft,  I. 

©per. 

Juftices  of  Over  have  no  Jurifdidion  of  Forcible  Entry, 

ch.  64.  fea.  61, 
But  of  Highways  they  have,  ch.  76.  feet.  74. 
^And  of  Recufancy,  eh.  10.  feet.  2J,  22. 


pnliice. 

OFFENCE  of  ftriking  in  it,  ch.  21.  feet,  i,  2. 
See  papia,  %  ' 

A. 

DifablUty.         Poplfli  Recufant  difabled  to  fue  any  Ae- 
Sutt.  tion,  ch.  12.  {^Q..  i. 

In  what  Manner  a  Defendant  ts  to  tjke 

Advantage  of  fuch  Difability,  ch.  12.  feet.  2,  3,  4,  5. 

Prefentment.      Alfo    he   is    difabled    to    prefent    to   a; 

Church,  ch.  12,  kQ..  7.  ch,  15,  k&..  ' 

^>  7- 

But  continue?  Patron  to  all  other  Purpofes,  ch.  15.  fea. 


Wliere  the  King  fliall  prefent,  and  where 

ty,  ch,  15.  feet,  g,  12. 
Alfo  he  is  difabled   to  bear  any  Office, 

ch.  12.  feet.  8,  9. 
And  fuch  a  Fcme-Coveit  fliall  have  no 

Part  of  the  Husband's  Perfonal  Eftate, 

eh.  12.  feet.  10. 
Where  difibled  to  claim  by  way  of  Cur- 

tefy  or  Dower,  eh.  12.  feet,  li. 
B. 
Aifo   fuch   Perfons   are   retrained  from 

going  more  than  five  Miles  from  Home 

without  Licence,  eh.  12.  feet.  12. 
By  whom,  and  in  what  Manner  fuch  Li- 
cence is  to   be  granted,  ch.  12.  feet. 

13.  14- 
How  the  Miles  are  to  be  computed,  ch. 

12.  feet.  15. 
How  far  tlicy  are  reflrained  from  coming 

to  the  King's  Court,  ch.  12,  feet.  16. 
How  far  from   keeping  Arms,  ch,  it. 

feet.  17. 
How  far  from  coming  within  ten  Miles 

oi  London  or  IFeJiminJier,  ch.  12.  feet. 

18.  ch.  14.  feet.  3. 

C. 

Femes-Covert  forfeit  two  Parts  of  their 
Jointures,  i^c.  ch.  12.  feet.  19. 

The  Forfeiture  for  not  receiving  the  Sa- 
crament after  C  nformity,  ch.  12. 
feet.  20. 

For  an  unlawful  Marriage,  ch.  12.  feet. 
21. 

For  an  Omiflion  of  lawful  Baptifm,  ch. 
12.  feet.  22. 

For  an  unlawful  Burial,  ch.  12,  feet,  23. 
D. 

The  Howfe  of  a  Papift,  or  of  the  Huf-     Relic ks. 
band  of  one,  miy  be  fcarched  for  Re- 
licks,  ch.  12.  feet.  24,  27. 

How  a  Feme-Covert  Recufant  may  be     Feme-Covert-. 
committed  to  Prifon,  ch.  12.  k^.  25. 

Where  the  Husband  of  a  Feme-Covert     Husband, 
is  difabled  to  bear  an  Office,  ch,  12. 
fea.  26. 

E. 

Forfeiture  for   faying  or   hearing  Mafs,     A:Iafs. 
\      ch.  13.  feet.  I. 

Reward  for  apprehending  a  Popifli  Prieft     Priejl  appre- 
faying  Mafs,  eh,  13.  feet,  2.  bended. 

F. 

Thofe  who  refufe  to  make  a  Declara-     Dechratiott. 
tion    againft    Pooery,    reftain'd    from     againji  Pq- 
fitting  in  Parliament,  (eh,  14.  feet.  I. )     pcry. 
and  from  holding  a  Place  at  Court,     Parliament^ 
(ch,    14.   feet.    1.)    and    from    living     Place  at 
within  ten   Miles  of  isWaw,  ('ch.  14.     Court, 
feet.  1.)  and  from  keeping  Arms,  (ch.     London. 

14.  fedt.  \.)  and  from  prefenting  to  a     Arms. 
Church,  eh,  14.  fea.  5,  Prefentment-, 

G. 
Forfeitures  and  Difabilities  for  giving  or     Popiji)  Eelu- 

receiving  Popifti   Education,  ch.  15.     cation. 
•  feet.  I,  2,  J. 
A  profeffed  Papift  how    far    difabled   to     Profeffion  of 
take  Lands   by  Purchafe  or  Defcent,      Popery, 
("ch,  ij.  feet,  4,  5.^  or  to  prefent  to  a     Lanris, 

Church, 


thcUnlvcift- 


Husieind'i 
Perfonal  £- 
Jl.ite. 
Curtef)  arj. 
Dower. 


Reflrainl 
from  going 
from  Hcn:t, 
Licence. 


Computatioitt 
Court. 
Arms. 
London. 

Jointurit 
Conformity, 

Marriage. 

Baptifm. 

Burial, 
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Avo'iJaiices,       Churcli,  ('cli.    15.  feet.  6,  7,  8,  9,  10, 
Crown.  II,  I2.j  or  to  inherit  the  Crown,  ch. 

17,  feet.  21. 
5<:/&tf9/.  How  far  reftrained  from  keeping  Sehool, 

ch.  15.  feet.  13. 
Ciild^  How  eompellahle  to  provide  for  a  Pro- 

teftant  Child,  di.  15.  fedl.  14. 
H. 
Books.  The  Offence  of  buying  Popifti  Books, 

ch.  15.  feet.  15. 
Where  High  Treafon  to  reconcile,  or  be  reconciled  to 
the  Seeof  ^owf,  ("eh.  17.  k£t.  76,  77,  78. j  or  to  re- 
ceive Popifli  Orders,  ch.  17.  fed.  79,  to  feet.  84. 
For  other  Matters,      See  CijlllCl;,    l^cpcrj,    |)OpC, 

Refpite  of  an  Infant's  Execution  in  order  for  a  Pardon, 

ch,  I.  feet.  8. 
Forfeiture  of  the  Goods  of  a  Felo  de  fe,  faved  by  a 

Pardon,  ch.  27.  fe6l.  9,  10. 
No  Pardon  of  a  Recognizance  for  the  Peace  before  it  is 

broken,  ch.  60.  feet.  17. 
Pardon  of  Felony  extends  not  to  Piracy,  ch.  37.  feet.  6. 
What  Crimes  cannot  be  pardon'd  without  fpecial  Words, 

ch.  31.  feet.  2. 
Pardon   only    good    by  a  King  in  PofTeffion,  ch.  17. 

feet.  13. 
Coiner  or  Clipper,  difcovering  two  more,  fliall  be  par- 
doned, ch.  17.  fecEl.  64. 
Excufable  Homicide  pardoned  of  Courfe,  (ch.  29.  feet. 

24.J  juftifiable  Homicide  needs  no  Pardon,  ch.  28. 

feet.  3. 
Pardon  of  Felony  difeharges  an  Indictment  of  Treafon, 

vi3.nUi\gProditoric,  ch.  25.  feet.  2. 
Where  one  cannot  waive  the  Benefit  of  a  Pardon,  ch. 

64.  feet.  64. 
See  ch.  10.  feet.  23.  and  ifo^fcttlirc. 

Taxable  to  the  Repairs  of  a  V  ill,  ch.  76.  feet.  21. 

Where  the  Killing  of  TrefpafTers  in  it  may  be  juftifi- 
ed,  ch.  28.  feet.  15.     Sec  ch.  29.   feet.  10. 

Where  fuch  Trefpaflers  fhall  be  adjudged  guilty  of 
Murder,  ch.  29.  feet.  10.  ch.  31.  feet.  46. 

parliament* 

None   can    fit    in  it  without   taking  the  Declaration 

againft  Popery,  fch.  14.  feet,  i.)  and  the  Abjuration 

Oath,  ch.  24.  feet.  11. 
In  what  Cafe  a  Petition  to  it  may  be  efteemed  a  Libel, 

ch.  73.  feet.  8,  12. 
High  Treafon  in  Writing,  a»d  Pramtmire  in  Speaking, 

to  deny  its  Power  to  limit  the  Crown,  ch.  17.  k€t.  85. 
Its  Power  to  declare  Treafon,  ch.  17.  feet.  70,  71. 

pmp  111  Jntcrcff. 

Conrtable  may  part  an  Affray,  wherein  he  is  a  Sufferer 
himfelf,  ch.  63.  feet.  15. 

patraii. 

Tc\  what  Purpofe  a  Papift:  may  continue  Patron  of  a 
Church,  ch.  15.    feet.  10. 

peace. 

A. 
■E.-ic  Officio.     Of  whom  Surety,  for  it  is  to  be  taken 
ex  O^i'iOy  ch.  60.  feet,  i, 
3 


At  whofe  Recjueft  it  is   grantable,  «ii.     At  ReqUeji, 

60.  feet.  2,  3,  4. 
How  againft  Peers,    Infants,  and  Femes-Covert,  ch* 

60.  feet.  5. 
For  what  Caufes,  ch.  60.  feft.  6,  7. 

B. 
In  what  Manner  to  be  taken  of  one  in     Of  Per  font 

the   Prefence  of  a  Juftice,  and   how     prefent  or  ah' 

of  one  Abfent,  ch.  60.   feet.  9.  fent. 

How  to  be  granted  by  Chancery  or  King's  Bench,  ch, 

60.  feet.  8. 
Stipplicavlt,  how  to  be  executed,  ch.  60.     Supplicavit, 

Tea.  10. 
Juftice's  VVarrant,  by  whom  to  be  exe-     ff^arrant. 

cuted,  ch.  60.  feet.  ii. 
Where  the  Party  arretted  may  be  carried     Gaol. 

to  Gaol,  ch.-6o.  feet.  12. 
Before  what  Juftice  he  muft  be  brought.     Be/on   zuhaP 

ch.  60.  feet.  13.  J'i/iicc. 

How  the  Procefs  for  the  Peace  may  be    Superfedeas, 

fuperfeded  by  a  Juftice  of  Peace,  ch. 

60.  feft.  14. 
How  by  the  Courts  of  King's  Bench  or  Chancery,  ch. 

60.  feft.  14. 

D. 
What  ought  to  be  the  Form  of  a  Recog-     Formofa  Rt' 

nizance  for  the  Peace  on  a  Supplicavit,     cognizance, 

ch.  60.  feet.  15. 
What  on  a  Juftice's  Warrant,  ch.  60.  feet.  15,  16. 

E. 
Such  Recognizance  is  difcharged  by  the     Difcharge, 

Death  of  the  King  or  Profeeutor,  but 

not  of  the  Sureties,  ch.  60.  feet.  17. 
How  it  may  be  difcharged  by  a  Releafe,  ch.  60.  feet.  17, 
In   what   Manner  it   muft  be  certified.     Certificate, 

ch.  16.  fed.  18. 

F. 

By  what  Ails  fueh  Recognizance  may  Forfeiture.  ^ 
be  forfeited,  ch.  60.  feet.  20.  21. 

By  what  Words,  ch.  60.  feet.  21,  22. 

By  what  a£t:ual  Affaults  it  Ls  not  forfeited,  ch.  60.  kSt, 
23,  24. 

By  no  Trefpafs  on  Lands  or  Goods,  ch.  60.  feiS.  25, 

By  no  Hurt  in  lawful  Play  feh.  60.  fed.  z6.)  or  hap- 
pening thro'  Mifchance,  ch.  60.  k&.  27. 

Peace=©fflcei:jef. 

How  far  they  may  fupprefs  a  Riot,  ch.  5^^  fg^^.^  j^ 
See  Armour,  S^UlDCr,  F,  G,  and  £)fficers. 

pcacocL 

Felony  to  fteal  one,  ch.  33.  fed.  28. 

peers;.  • 

Bound  to  attend  the  Parliament  at  the  King's  Summons, 

ch.  22.  kSt.  2. 
How  to  be  bound  to  the  Peace,  ch.  60.  fefl.  5.     See 

iJoUlcnicn. 

Penal  statute. 

Cafes  within  the  Meaning  of  the  Words,  and  out  of 
the  exprefs  Letter,  conftrued  to  be  within  the  Pur- 
view of  it,  ch.  33.  fed.  13.  ch.  32.  kSt.  3,  4.  ch. 
17.  fed.  20,  67.  ch.  45^   k&.  5.  ch.  65.  fed.  32. 

Conftrued  equitably  for  the  Subjecft,  and  ftridlly  aiainft 
him,  ch.  30.  fed.  8.  ch.  32.  fed.  2.  ch.  17.  fed.  20, 
47>  50,  51,  52,  53.  ch.  33.  fed.  12,  13,  14,  15. 
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pencttation, 

Necefliiry  in  Rape,  fch.  41.  feet.  \.)  and  Sodomy  ch,  4. 

penfion* 

Criminal  to  receive  one  from  a  Sovereign  Prince,  ch. 
22.  fefl,  3. 

A. 
Perjury    at      Perjury  at  Common  Law  defcrib'd,  ch. 
the  Common  69.  feet.  i. 

Law.  Mud  be  wilful,  ch.  69,  feft.  i,  and   2. 

In  what  kind   of  Proceedings  it  may  be 

committed,  ch.  6g.  feet.  3. 
In  what  courts,  ch.  69.  feet.  3. 
Not  in  a  mere  private  Matter,  ch.  69.  fed.  3. 
In  what  kind  of  Oaths,  ch.  69.  feil.  3. 
In  fuch  Oaths  only  as  aiBrm  or  deny  fomewhat.  ch. 

69.  fed.  3. 
And  are  adminiftred  by  Perfons  legally  authorized,  ch. 

69.  feet.  4. 
Either  in  a  Man's  own  Caufe,  or  another's,   ch.   69. 

feet.  5. 
Falfe  Verdift  no  Perjury,  ch.  69.  feet.  5. 
The  Matter  muft  be  either   out  of  the  Knowledge  of 

him  who  takes  it,  or  contrary  to  it,  ch.  69.  feet.  6. 
The  Oath  muft  be  abfolute,  ch.  69.  feet.  7. 
And  fome  way  Material,  either  to  the  Point  in  ilTue, 

or  to  the  Weight  of  the  Evidence,  or  the  Affeftment 

of  Damages,  ch.  69.  feet.  8. 
But  need  not  be  credited,  ch.  69.  feet.  9. 

B. 

Subornation  of     Subornation  of  Perjury,  what  it  is,  fch. 
Perjury.  69.  feft.  10.)  how  puniflied,  ch.  69. 

fed.  10. 


the  Perjury  was  committed,  (ch.  69.  feet.  23.)  which 

muft  be  produced,  Il/id. 
And  muft  fhew  how  it  affeded  the  point  in  difpute,  Ibid. 
And  that  it  was  prejudicial  to  the  Plaintiff,  Il/id. 
And   was  in   a  Suit  depending  between   him  and    the 

Perfon,  for  whom  it  was  committed,  liiid. 
Good,  notwithftanding  an  Error  in  Judgment,  till  it 

be  reverfed,  3id. 

Petfoii. 

What  fhall  be  eftcemed  a  Taking  from  the  perfon,  ch. 

35.  feet.  8. 
Confpiracy  to  levy   War  againft   the  King's   Perfon, 

Treafon,  ch.  17.  feet.  9,  27,  31. 
Larceny  from  the  perfon,  ch.  35. 

Petit  ILarcenp,   See  latccnp,  f. 
petit  Creafoiu 

What  at  Common  Law,  ch.  32.  feet.  r. 

What  by  25  E.  3.  ch.  32.  {e&:.  i.  ch.  17.  feet.  42. 

Wiio  a  Son  within  this  Statute,  ch.  32.  feet.  2. 

Who  a  Matter,  ch.  32.  feet.  3. 

A  Servant  out  of  Service,  adling  on  Malice  conceived 
in  it,  within  the  Statute,  ch.  32.  feet.  4. 

The  Crimes  within  the  Statute  punifliable  as  before,  ch. 
32.  feet.  5. 

Who  fliall  be  accounted  Principals  or  Acceflaries  in  Pe- 
tit Treafon,  ch.  32.  feet.  6. 

Petition, 

Where  it  may  be  criminal,  eh.  23.  feet.  4. 

Imntnt, 


See  Par* 


By  Statute.       A   Suborner  fhall    forfeit    40/.   or   ftand 
in  the  Pillory,  ('ch.  69.   fed.    ii.j  and 
be  difabled  to  be  a  Witnefs,  ch.  69.  fed.  12. 
The  perjured  Perfon  20/.  or  have  his  Ears  nail'd  to  the 

Pillory,  ch,  69.  feet.  13. 
Who  fliall  have  the  Forfeitures,  ch.  69.  fed.  14, 
The  Statute  extends  not  to  the  Spiritual  Court,  ch.  69. 
•  fect.15. 

Nor   alters  the  former  Power  of  any  Judge,  ch.   69. 
fed.  16. 

D. 


Profecutiom 
en  it. 


Profecutions  on  the  Statute  muft  purfue 

the  very  Words,  ch.  69.  fed.  17. 
But  need  not  fliew  whether  the  Perjury 
was  committed  thro'  the  Subornation  of  another,  or 
not,  ch.  69.  kSt.  1 8, 

E. 
The  Claufe  of  Perjury  (hall  not  extend   further  than 

that  of  Subornation,  ch.  69.  feet.  19. 
Nor  to  any  other  Perjury   than  that  of  a  Witnefs,  eh. 

19.  feet.  20. 
Doubted,   whether  to  a  falfe   Affidavit,  or  falfe  Oath 
on  a  Writ  of  Inquiry,  or  not,  ch.  69.  feet,  21. 

F. 
The  falfe  Oath    muft  give  fome  perfon  juft  caufe  of 

Complaint,  ch.  19.  feet.  22. 
And  work  a  Difadvantage  to  the  adverfe  Party,  eh.  6q. 

feet.  23.  J^  ^ 

G. 

Profecutions       Profecutions  on  the  Statute  muft  fet  forth 
in  the  Statute.       the  Record   or   proceedings  in  which 


pijnofpprjet's!  S)tonej  ch.  is.  fed.  7. 
PDpficfe, 

Not  to  be  pradifed  by  a  Recufant,   ch.   lo.  feet.  47. 
Felony  to  kill  one  by  Phyfick  adminiftred  without  Au- 
thority, ch.  3r.  feet.  63. 

Piauresf* 

May  be  Libels,  ch.  73.  feet.  2. 

Pi'seonp, 

Where  it  may  he  Felony  to  fteal  them,  ch.  33.  fed. 
26.     See  JDotJC.-IjOUfC. 

pa-acj?  nnn  pirate. 

Piracy,  Petit  Treafon,  before  25  E.  3.  but  after,  cog- 
nifable  only  by  Civil  Law,  ch,  37.  feet,  i,  2.  ch.  32. 
feet.  I, 

At  this  Day  triable  after  the  Courfe  of  Common  Law, 
according  to  the  Methods  prefcribed  by  Statute,  ch. 
37.  feet.  3,  4,  5. 

Yet  It  IS  ftill  a  Felony  by  Civil  Law,  and  not  pardon'd 
by  a  general  Pardon  of  Felony,  ch.  37.  feet.  6. 

No  Perfons  to  be  conftrued  as  Acceflaries  to  it,  by  Force 
of  28  H.  8.  ch.  37.  feet.  7. 

Neither  ftall  an  Attainder  corrupt  the  Blood,  ch.  37. 
feet.  8. 

Yet  one  ftanding  mute  fliall  have  Judgment  of  Pain 
fort  &  dure,  ch.  37.  feet.  9. 

What  muft  be  the  Form  of  an  Indidment  of  Piracy, 
ch.  37.  feet.  10. 

Offences  in  the  Body  of  a  County,  always  triable  at 
Common  Law,  ch.  37.  feet.  11. 

A  Pirate  carrying  the  Goods  taken  at  Sea  into  a  Coun- 
ty, not  indidable  for  a  Felony  in  refped  of  fuch  car- 
rying, ch.  33.  feet.  9, 

4  K.  How 
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How  Piracy  may  be  tried  in  the  PlantationSj  ch.  37. 
-    feet.    liz,  iiff. 

How  to  be  laid  in  an  Indiftment,  ch.  76.  feet.  86' 
See  2SC1111C, 

"^xm  antJ  pap  l)ourc0. 

No  Plays  or  Interludes  on  a  Sunday,  cli.  6.   feet.   i. 
Penalty  of  Speaking  in  Derogation  of  the  Common  Law 

in  Plays,  ch.  7.  feet.  5. 
Play-houfes,  Where  Nufances,  ch.  75.  feft.  7. 

picas* 

Penalty  of  Pleading  a  falfe  Plea,  ch.  83.  feet.  35. 

At  what  Time,  and  in  what  Manner  a  Matter  -may  be 

pleaded  in  Difability,  ch.  12.  feet.  2,  3,  4,  5. 
In  pleading  a  Matter  grounded  on  a  Statute,  you  muft 

exprefly  purfue  it,  ch.  12.  feet.  13. 
Difference  of  Pleading  an   ufurious  Contraft  by  Way 

of  Bar,  and  fetting  it  forth  in  an  Information,  ch. 

82.  feet.  24. 

See  Cliurcfj,  A,  B.  Biutttficattoii,  C'Fciife,  Special 
.  p»lcaotng. 

pouffO'IantJ* 

What  fhall  be  called  a  Plough-land,  ch.  76.  fed.  13. 
See  il^igfjtoap.  c. 

pope* 

The  Gccafion  of  his  exceffive  Power  in  England,  ch. 
,19.  feet.  I,,  2,  3,  i^c. 

Anciently  High  Treafon  to  produce  his  Bull,of  Excom- 
munication, ch.  17.  feet.  I. 

Pratvmtre  to  purchafe  his  Bulls,  ('ch.  ig.  feet,  12,  13.) 
or  to  maintain  his  Power,  ch.  19.  feet.  23. 

High  Treafon  to  extol,  maintain,  or  defend  his  Power, 
ch.,  17.  feft.  72, 

What  fhall  be'conftrued  fuch  an  extolling,  Js^f.  ch.  17. 
feft.  73,  74- 

High  Treafon  to  put  in  Ure  any  of  his  Bulls,  ch.  17. 
feet.  75.     See  ]|)apitt  and  pcpcr^. 

Popctj)* 

High  Treafon  to  pervert,  or  to  be  perverted  to  Pope- 
jy,  ch.  1.7.  fe(51:.  76,   77,   78.     See  |iJa)?l(t,  |3opC, 

'  i3;emuiurc,  and  ii^rciifon. 

Lawful  to  tranfport  it,  ch,  80.  feet.  29. 

poire  Coniitntug. 

Where  it  may  be  raifed  to  fupprefs  a  Riot,  ch.  65.  feet. 

2,  II. 
How,  and  by  whom,  ch.  65.  feet.  18,   19,  20,  21,  22. 

See  Kiot0,  E. 
Where  to  execute  a  civil  Procefs,  ch.  65.  fe£t.  2. 
Where  to  give  a  Reflitution,  ch.  64.  fed.  52. 

poffenioiT. 

No  Larceny  of  Goods  of  one's  own  Poffeffion,  ch,  33. 
fromfea.  2  to  feet.  18. 

See  JLarcciip  and  SDrcafosT,  A, 

The  Pofleflion  of  Goods  follows  the  Property,  ch,  33, 

feet.  g. 
Where  two  Claim  the  fame  Land,  the  Pofleflion  is  in 

him  who  has  the  Right,  ch.  64.  fed.  34,  47, 
Incorporeal  Things  are  always  in  the  PofleiTion  of  him 

who  has  Right,  ^c.  ch,  65.  feet.  45- 


How  far  the  Pofl^efllon  of  a^Tene^nent  fecures  a  Mart 
from  being  guilty  of  a  forcible  Entry  into  it,  eh,  64, 
fea.    32,  33,  34. 

Where  it  bars  a  Reftitution,  ch,  64.  feet,  53,  54,  55^ 
56,  57- 

poultctccis. 

Punifliable  for  confpiring  to  raife  the  Price  of  Viflualsj 
ch.  §0,  feet.  10, 

PoUjUilie* 

Felony  to  cut  it,  ch.  55, 

p?a?ei%   See  Common  p^petr* 
Pjcacijccg.    See  S!fffap$i,  E.  onttjei-ntfeiEf, 

and  ch.  17.  fed,  32. 

P?cami)le> 

Where  it  ihall  explain  a  Statute,  ch.  42,  fed,  4. 

P?c=cmptiom 

The  King's  Pre-emption  taken  away,  ch,  47,  feet,  5. 

P?cmtmire* 

The  Occafidn  of  the  Statutes  concerning  it,  ch,   19.' 

feet.  I,  2,  i^c. 
P.tamunire  to  hinder  the  Importation  of  Gun-Powder> 

ch.  79.  feet.  21. 
To  delay  a  Suit  on  the  Statute  of  Monopolies,  ch,  79. 

feet.  12. 
To  exercife  the  Jurifdiaion  of  a  Suffragan  without  the 

Appointment  of  the  Bifliop,  ch.  19.  feet.  21. 
Not    to  elea  and  confecrate  one  nominated  to  a  Bi- 

fhoprick,  ch.  19.  feet.  22. 
To  contribute  to  the  Maintenance  of  a  Popifli  Semina- 
ry, ch.  19.  feet.  26, 
How  Perfons  attainted  of  a  Pramunhe  ere  to  be  punifli- 

ed,  ch,  19.  feet.  45,  46,  47,  48,  49, 
Whether  they  may  demand  Surety  of  the  Peace,  ch.  60. 

feet.  3, 

See  pcpp,  Commen-lLato  Courts,  appeals?,  0gnus 
©CI,  ^atljs,  |)ailiamcnt,  Qeicttion. 

pjecogati^e*   See  contempts  c,  and  Mm, 
p?efci-iptioin 

For  repairing  Bridges  or  Highways,  ch.  76,  fed,  8,  g. 

ch.  77.  feet.  3. 
No  Prefcription  for  a  Nufance,  ch,  75.  feet.  8,  g. 
Or  for  Fees  not  allowed  by  Law,  ch,  68,  fea.  2. 

Picfetttment* 

A  Prefentment  by  a  Jury,  no  Libel,  ch.  73.  feet.  8, 
Whether  a  Prefentment  concerning  Highways  by  a  Ja-  , 
fl:ice  of  Peace  be  traverfable,  ch.  76.  ie&..  71,  72. 

See  E-ccts,  Cijui:cl)-iusiDCj!S  and  vCcnftablcs. 

p?ieff. 

Felony  to  harbour  a  Popifli  Priefl,  ch.  18.  feet.  14. 
Where  it  is  High  Treafon  for  a  Popifli  Prieft  to  come 

into  or  remain  in  the  Kingdom,  ch.  17.  feet.  79,  80, 

82,  83. 
How  fuch  Priefl:  is  to  be  mdiaed,  ch.  17.  fea.  82. 
Penalty  for  not  difeovering  him,  ch.  17.  feet.  81. 
Reward  for  apprehending  him.     See  IDaptfr,  E. 

p^fnce  nnl3  pjincerss. 

How  far  within  the  Statute  of  Treafons,  ch,  17.  feet.  27 , 

z  p^map... 
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jpjiftcipaL  See  accclTarp* 

Where  it  may  amount  to  High  Treafon,  ch.  17.  fefl. 

31.    See  Monopolies,  B. 

p?(foner*  See  (S5aolcc,  ConteuiptiJ,  b. 
P?iiJate  pecfon. 

How  far  he  may  fupprefs  an  Affray,  ch.  63.  feet.  II,  I2. 
Sec  i]5llftincC5  and  Jlibcls,  , 

Pjfijatc  axaap,  ch.  76.  fea.  i. 
P?iijp  CoiuiciU 

May  appoint  Commiflioners  for  the  Trial  of  a  Matter 

beyond  Sea,  ch.  31.  feft.  11. 
In  Danger  of  a  Prtsmunire  for   flopping  an  Adlion  a- 

gainft  a  Monopohft,  ch.  77.   fe6t.  13, 
High  Treafon  to  attempt  to  lay  violent  Hands  on  a 

Privy  Councellor,  ch.  17.  feet.  25. 
Where  Felony  to  confpire  his  Death,  or  aflault  him, 

ch.  18.  feet.  8,9. 

See  Contempts,  C. 

Pioclamatiom 

Convidion  of  Recufants  by  it.     See  CljUfcljj  E. 
PjOljlbltlOlT* 

Regularly  it  lies  not  for  Herefy,  ch.  2.  feet.  g. 

Nor  in  any  Proceeding  merely  grounded  on  the  Spiritual 
Law,  unlefs  fomething  be  attempted  in  Derogation 
from  the  Common  Law,  ch.  10.  feet.  3, 

p?apci'ti?. 

Howr  altered,  ch,  33.  feiSt.  15. 

No  Property  in  fome  Things  before  a  Seizure,  ch.  33. 

fea.  24. 
No  Arfon  in  refpc^i:  of  a  Man's  own  Houfe,  ch,  39. 

feet.  3. 
Yet  there   may  be  Larceny   of  Goods,    whereof  the 

Wrong-doer  hath  the  abfolute  Property,  ch,  33.  feet.  30. 
What  Property  there  muft  be  of  the  Thing  ftoln  to  make 

Theft  amount  to  Larceny.     See  iLarcenj?,  E. 
Where  one  has  fuch  a  Property  in  an  Apartment,  that 

it  may  be  called  his  Manfion-houfe  in  an  Indi<Sment 

of  Burglary,  ch.  38.  feet.  13, 

P?ateaant  Dilfcntctis* 

Exempted  from  the  Penal  Laws  againfl  Recufancy  on 
certain  Conditions,  ch,  16,  fed.  2,  3.  See  ;3flFraV3,  E. 

P?oteCant  ©ucccfllam 

Offences  againfl:  it,  ch.  17.  feet.  85. 

p?oui0'oit« 

/*r<sOT«mV?  to  purchafe  it  from  the  Pope,  ch.  19.  feet.  I2. 
How  Provifion  ftiall  be  made  for  the  King's  Houfhold, 
ch.  47, 

Pjofecuticit,   seeCanrpit;at^ 
PiaUocationv 

What  Provocation  makes  killing  Manflaughter  only. 
See  SptttDer,  D. 

PuMiCatlOn.   See  JdlljellEf,  and  ch.  73,  fea.  13. 


putljepo?^* 


Ancient  Ufe  of  them,  ch.  47.  feet.  r. 

Old  Statutes  againfl  their  Abufes,  ch.  47,  feet.  2. 

Late  Statute  to  abolifh  their  Authority,  ch.  47,  feet, 

.3'  4.  5- 
Still  allowed  in  certain  Cafes,  ch,  47,  feet.  6. 


CDtiace  3[mpcbin 

King's  Courts  to  try  Herefy  pleaded  in  a  ^art 
Impedit,  ch.  2.  feet.  8, 

SXuactel^* 

In  Churches,  how  puniflied.     See  ^ffra^S,  E. 

flEliieen* 

What  Queen  within  the  Statute  of  Treafon,  ch.  17. 
feit.  20,  22, 


Eape. 

WH  A  T   it  is,  ch.  41.  feet.  i. 
A  forced  Confent,  or  Want  of  Reputation  in 

the  Woman,  no  Excufe,  ch.  41.  feet.  2. 
But  her  not  complaining  in  a   reafonable  Time,  is  an 

Evidence  againfl  her,  ch.  41.  fed.  3. 
By  Statute,  carnal  Knowledge  of  a  Girl  not  ten  Years 

old   is  Felony,  (ch.  41.   feet.  3.^  whether  flie  con- 

fented,  or  not,  ch.  41.  feet.  5. 
All,  who  are  prefent  and  aid  the  Party,  are  Principal 

Offenders,  ch.  41.  feet.  6. 
The  diff*erent  Punifliment  of  Rape  in  different    Ages, 

ch,  41.  feet.  7. 

Ecalm* 

Offence  of  going  out  of  it  without  the  King's  Licence, 

ch.  22.  feet.  4. 
Murder  out  of  the  Realm,  how  to  be  tried,  ch,  31. 

feet,  II.     See  JrclanD. 

Eeafon*   See  s^anmait, 
Ecljclis* 

Private  Men  may  lawfully  arm  themfelves  to  fupprefs 
them,  ch.  63,  feet.  10.  ch.  65.  feet.  11. 

Eecital. 

No  Need  to  recite  a  publick  Statute,  but  a  Mif-reci- 
tal  is  fatal,  ch.  85.  fed.  8. 

Eccogni^ancc.   See  $iieijoufc<5,  peace,  Ec^ 
leafe,  and  o^eljaiJiciin:* 

Eecoiti* 

Defacing,  imbeziling,  or  altering  a  Record,  highly 
Penal  at  Common  Law,  ch.  45.  fed.  i. 

By  Statute  in  many  Cafes  made  Felony,  ch.  45.  fed.  2. 

To  what  Courts  the  faid  Statute  extends,  ch.  45.  fed.  3*  • 

To  what  Perfons,  ch.  45.  fed.  4. 

To  what  Alterations,  ch.  45.  fed.  5. 

To  what  Acceflaries,  ch.  45.  fed.  6,  7. 

The  Offence  mufl  be  compieat  in  one  County,  ch.  45. 
fed.  6. 

By  what  Court  it  may  be  tried,  ch.  45.  fed.  8. 

Where  it  is  Felony  to  acknowledge  a  Record  in  ano- 
ther's Name,  ch.  45.  fed.  9,  u. 
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In  what  County  it  Is  to  be  tried,  ch.  45.  feet.  10. 
Matter  of  Record  avoidable  for  Ufury,  cli.  82.  feet.  20. 
Nid  tie!  Record,  where  a  good  Plea  to  an  Action  of 

Maintenance,  ch.  83.  feet.  40. 
Matters  of  Record,  not  traverfable.     See  ^VtibtVtt, 

asiots,  E.  ifojciblc  C-ntrp, 

laecufant*  See  CDutclj,  papiff* 

Of  the  Thing  taken  purges  not  a  Robbery,  eh.  34.  fe£t.  5. 

Eegrato?, 

Who  {hall  be  faid  to  be  a  Regrator,  ch,  80.  feft.  14. 

See  isuttcr,  ifojeff ailing,  3lngromng. 
EelatlOlU    See  ^alice,  and  ch.  64.  fedt.  24. 

Ecleafe. 

Whether  a  Releafe  will  difcharge  a  Recognizance  for 
the  Peace,  eh.  60.  feet.  17. 

Thofe  of  a  falfe  Religion  within  the  Protection  of  the 
Law,  ch.  31.  fed.  15.  eh.  60.  feet.  2,  3. 

Where  a  Matter  tending  to  the  Prejudice  of  it  is  in- 
didabie,  ch.  75.  feet.  4.  ch.  5,  6. 

See  vlDl)urc{7,  papxH,  lUopc,  pjemuittrr,  l^crefp. 

3ReIiquc0,   See  Ipapitt,  d. 

Ecmainnec*   See  Maintenance,  c 
Eent* 

Forcible  Entry  in  refped  of  it,  ch.  64.  feet.  31. 

EepaiujS*   See  "Biitiseis  and  ip(o:ijU)ai>0« 
Kepugnancp, 

Where  it  vitiates  an  Indidment,  ch.  64.  feet.  39,  41. 

jaefcue,   SceCouttst. 
Keftitution. 

No  Reftitution  to  a  Recufant  Conforming  to  the 
Church,  of  the  Profits  taken  before,  ch.  10.  feet.  54. 

See  ifo;t(blc  Cntrp. 

Eetjecfion*  See  ^Maintenance,  c 
Eiot^. 

A. 
i?f«r.  What  fhall  be  called  a  Riot,  ch.  65.  feO..  1. 

Legal  Authc'     How   far    an   Affembly,    which    would 
riiy.  otherwife  be  riotous,  is  excufable  by 

the  Execution  of  a  legal   Authority, 

ch.  65.  feet.  2. 
JntenUon,  How  far  the   Intention  of  the  Perfons 

aflembled  muft  be  unlawful,  ch.  65, 

feet.  3. 
Violence,  With  what  kind  of  Violence  or  Ter- 

rour,  the  Intention  muft  be  executed, 

ch.  65.  feet.  4,  5. 
PrivateGrie-     How  far  the  Grievance  intended   to  be 
vance.  redrefled,  muft   be  of  a  private  Na- 

ture, ch.  65.  feet.  4. 
What  Abettors  of  a  rebellious  Infurredion  fhall  be  on- 
ly Rioters,  ch.  17.  fcct.  26. 


Rioters  killing  a  Man  Murderers,  ch.   29.   feet.    10. 

eh.  31.  fe<St.  46,47. 

B. 
What   Ihall  be  called  a  Rout,  ch,  65.     Rout. 

fect.^8. 
What   an    unlawful    Aflembly,  eh.  65.     Unlawful  Af- 

feet.  9,  fembly. 

Whether  an  unlawful  Intention  be  ne-     Intention. 

eeflary  to  make  an  unlawful  Aflembly, 

ch.  65.  fea  g. 
One  may  juftify  aflembling  his  Friends     Defence  of 

for  the  Defence  of  his  Houfe,  not  of    Houft. 

his  Perfon,  ch.  65.  feet.  10. 
C. 
How  far  a  Riot  may  be  fupprefled  at     Riots fuppref- 

Common  Law  by  Peace-  Officers,  eh.    fed. 
65.  fedl.  II. 
How  far  by  private  Perfons,  eh.  65.  feet.  ir. 
Whether  advifeable  for  fuch  Perfons  to  arm  themfelves, 

ch.  65,  fea.  II.  ch.  28.  feet.  14. 
Where  the  Killing  of  Rioters  may  be  juftified,  ch.  28. 

feet.  14. 
How  private  Perfons  are  puniftiable  for     Punijhed, 

a  Riot,  ch.  65.  feet.  12. 
How  Corporations,  ch.  65.  feet.  13, 
Women  may  be  Rioters,  Infants  not,  ch.  65.  feet.  14. 

D. 

How  far  one  Juftice  may  arreft  Rioters,  Poiver  of  one 
or  authorize  others  to  do  it,  eh.  65.  Jujlicetofup- 
fed.  15,  16.  prefsaRiot. 

In  what  Cafes  he   may  make  a  Record 
of  a  Riot,  eh.  65.  feet.  17. 

Whetljer  he  may  raife  the  Poffi  to  fupprefs  it,  ch,  65. 
feet.  18. 


By  13  //.  4.  two  Juftices  with  the  She-     Power  of  ivjt 
riff",  iffc.  (ch.  65.  feet.  27.)   may  not     Jiijlices tore^ 
only   arreft  Rioters,    but    record    the     cord  a  Riot. 
Riot,  ch.  65.  feet.  19. 

What  Perfons  are  bound  to  aflift  them,  eh.  65.  feet.  20. 

What  Weapons  they  may  ufe,  ch.  65.  feet.  21. 

Whetlier  the  Country  may  be  raifed  upon  a  bare  In- 
formation of  a  Riot,  eh.  65.  feet.  22. 

The  n^me  Power  in  Relation  to  unlawful  Aflemblies  as 
Riots,  ch.  65.   fe£l.  23. 

None  but  the  King's  Bench  can  arreft  Rioters  after  the 
Fa£t  without  frefti  Suit,  unlefs  it  be  to  bind  them  to 
the  Good  Behaviour,  eh.  65.  feet.  24. 

A  Record  on  View  may  be  made  after  an  Efeape,  ch. 
65.  feet.  24. 

Neither  is  fuch  Record  traverfable  as  to  the  Point  of  the 
Riot,  ch.  65.  feet.  25,  27. 

But  as  to  other  Matters  it  is,  eh.  65.  feet,  26. 

And  ought  to  be  certain  in  all  the  Circumftanees  of  the 
Offence,  ch.  65.  feet.  27. 

In  what  Manner  the  Offenders  are  to  be  conimitted  and 
fined,  ch.  65.  feet.  28, 

F. 

By  13  ■^.  4.  If  the  Offenders  be  departed.     Or  to  inquire 

the    Juftices    may    take   an    Inquiry     of. 

within  a  Month,  ch.  65.  fed.  29. 
What  Jurors  and  Iffues  are  to  be  returned,  and  under 

what  Penalties,  ch.  65.  fed.  30. 
Within  what  Time  the  Juftices  muft  proceed,  eh.  65. 

feet.  31. 
Whether  any,  who  do  not  dwell  nigheft,-  may  execute 

the  Statute,  eh.  65.  feet.  32.  ^ 

I  .  Whether 
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Whether  the  Sheriff  ought  to  join  with  the  Juftices, 
ch.  65.  fea.  33. 

In  what  Manner  the  Procefs  and  Trial  fhall  be,  ch. 
65.'  feet.  34. 

Whether  the  Parties  may  be  difmifled  without  a  Fine, 
ch.  65.  feet.  35. 

The  Pradice  of  the  Star-chamber   to  enlarge  the  Fine 
fet  by  the  Juftices,  ch.  65.  feet.  36. 
G. 

Or  to  certify       In   what  Cafes,    and   in   what  Manner 

it.  the  Juftices  are  to  certify  a  Riot,  ch. 

65.  feet.  37. 

How  they  are  to  certify  Maintenance,  or  Embracery 
in  Relation  to  the  Inquiry,  ch.  65.   feet.  38. 

By  what  Juftices  fuch  Certificates  ought  to  be  made, 
ch.  65.  fecr.  39. 

Whether  a  Certificate  may  be  made  where  there  has  been 
no  Inquiry,  ch.  65.   fed.  40. 

It  may  be  made  to  the  Privy-Council  Board,  ch.  65. 
fec^.  41. 

Where  it  varies  from  the  Indiflment,  that  which  is  beft 
for  the  King  is  to  be  preferred,  ch.  65.  fefl.  42. 

It  muft  be  certain  as  to  theCircumftances,  ch.  65.  fe6t.43. 
H. 

Forfeiture  of      The  next  Juftices  hegletSing  to  execute 

iOo\.  fornot         the   Statute,    forfeit    100/.    ch.    65. 

executing  the  fe6t.  44. 

Statute.  What  (hall  be  admitted  as  a  good  Ex- 

cufe  of  fuch  Negleft,  ch.  65.  from 
fedt.  44  to  fed.  53. 

Where  a  Commlflion  fhall  go  from  Chancery,  to  in- 
quire of  the  Defaults  of  Juftices,  and  Riots,  i^c. 
ch.  65.  fedt.  54. 

Where  a  Capias  fhall  go  from  Chancery  againft  a  dan- 
gerous Rioter,   ch.  65.  fed.  55. 
I. 

Felony.  Rioters  continuing  afTembled   an   Hour 

after  Proclamation,  or  oppoling  the 
making  fuch  Proclamation,  or  pulling  down  a  Houfe, 
are  guilty  of  Felony,  (ch.  65.  feet.  57,  58.  J  and  the 
Houfe  ftiall  be  rebuilt  by  the  Inhabitants  of  the  Place, 
ch.  65.   feet.  59. 

What  fliall  be  efteemed  a  Nufance  to  it,  ch.  75.  fe£t.  11. 
By  whom  it  is  to  be  cleared,  ch.  75.  feet.  13. 

Robbery  defcribed,  ch.  34.  feet.  3. 
Whether  a  forced   Sale   may   be  efteemed  a  Robbery, 
■  ch.  34.  feet.  10. 
What  fhall  be  faid  to  be  a  Taking  away,  ch.  34.  feet. 

4,  5,  6,  7. 
Re-delivery  of  the  Thing  taken  purges  not  the  Crime, 

ch.  34.  kSt.  5. 
A  bare  Aflault  no  Robbery,  ch.  34.  feet.  6. 
What  ftiall  be  efteemed  a  Taking  from  the  Perfon,  ch. 

34.  feet.  8. 
What  Taking  ftiall  be  adjudged  violent,  ch.  34.  feet.  9. 
Claim  of  Property  without  Colour  no  Excufe,  ch.  34. 

feet.  II. 
The  Value  of  the  Thing  not  material,  ch.  34.  feet.  12. 
It  muft  be   hid  to  have  been  done  with  Violence  or 

Terror,  ch.  34.  fed.  13. 
The  Lord  of  a  Highway  not  cleared  muft  anfwer  for 

the  Robberies  done  in  it,  ch.  76.  fed.  26. 
The  Hundred  is  not  bound  to  anfwer  for  Robberies  in 

a  new  Highway,  ch.  76.  feet.  3. 

See  53iokncr,  SDaUlns,  iperfon,  and  SClcayoii. 


Where  a  Nufance,  ch.  75.  (ect.  6. 

Eumouu0. 

Falfe  Rumours  concerning  the  Price  of  Goods,  punifll* 
able  at  Common  Law,  ch.  80.  feet.  i. 


@)ncrnmcnt. 
p 

r  Enalty  for  reviling  it,  ch.  6.  feet.  6. 

Offence  of  not  receiving  it  before,  and  after  the  Accept- 
ance of  an  Office,  ch.  8.   fed.  i,  2,  3,  4. 

School-mafters  to  receive  it  before  'they  are  licenfed^ 
ch.  9.  feet.  4. 

Offence  of  Popifh  Recufantsnot  receiving  it  after  Con- 
formity, ch.  12.   feet.  20,  25. 

A  Vidual  within  the  Statute  of  Foreftalling,  ch.  80. 
feet.  16,  34,  35. 

To  be  imported  freely,  ch.  72.  fed.  20,  21. 

@atf0fnm'on. 

Profits  of'Recufant's  Lands  to  go  in  Sati.-ifadtion  of  the 
20/.  a  Month,  ch.  10.  fed.  ^17. 

S)cantiaL 

Want  of  Scandal  in  an  Indidment  no  Bar  of  Confpl- 
racy,  ch.  72,  feet.  3.     See  ©Blo.jDS  and  I5eljat)i0ur. 

€)Cf)ooI=nia«ct:« 

How  far,  and  in  what  Cafes   he  muft  conform  to  the 

Church,  ch.  9.  ch.  15.  feet.  13. 
How  far  he  may  juftify  the  Corredion  of  his  Scholar, 

ch.  29.  feet.  5.  ch.  60.  feet.  23. 

S)Cice  facial* 

In  what  Court  and  in  what  Manner  to  be  brought  on 
a  Recognizance  for  the  Peace,  ch.  60.  fed.  18,  19. 

S)COlD,  ch.  75.  feft.  5,  14. 

©cciptuce* 

The  Crime  of  Scoffing  at  it,  (ch.  5.  feet.  2.)  or  deny- 
ing its  Authority,  ch.  2.  feet.  II. 

King  may  grant  a  Monopoly  of  printing  it,  ch.  79, 
fed.  6. 

Sea* 

Murder  at  Sea,  how  to  be  tried,  ch.  31.  fed.  12.     See 

JDcoaano  and  piracp. 

©cameit* 

How  punifhed  for  Swearing  and  Drunkennefs,  ch.  6. 
feet.  4,  5.     See  ^olDtCr0, 

@>e  OCfentlCntlCI.     See  ch.  27.  ka.  4,  5.  ch.  28. 
fedt.  23,  24.  and  JpOmiCiOC* 
S)CCOUll0. 

Of  Duellers,  where  guilty  of  Murder,  ch.  31.  fed. 
3''  3z- 

S)etiftioit. 

Seditious  Conventicles,  (ch.  2.  fed.  6.)  and  feditiou3 
Words  in  Derogation  of  the  Eftablifhed  Religion, 
(ch.  5.  feet.  6.)  puniftiable  at  Common  Law. 

4  L  ^ti\\xxz 
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^cijtirc.  See  iautijs,  (S5optJ0,  DeonantJjJ, 
3!nquiatiait. 

The  Offence  of  fending,  or  being  fent  to  a  Popifh 
Seminary,  ch.  15.  feet.  I,  2,  3. 

Pramunire  to  contribute  to  the  Maintenance  of  a  Po- 
pifh Seminary,  ch.  19.  fecft.  26.  See^cljOOl'lliaffcr. 

©ermoiu   See  p^eacijeL-0* 

Cannot  excufe  a  Crime  from  the  Coercion  of  the 
Mafter,  ch.  i.  feet.  14. 

May  be  guilty  of  Larceny  at  Common  Law,  of  Goods 
whereof  he  has  a  bare  Charge,  (ch.  33.  feet.  6.) 
and  by  Statute,  of  Goods  delivered  to  keep,  fch. 
33.  fciSl.  II  to  feet.  17. J  and  of  Goods  taken  af- 
ter the  Matter's  Death,  ch.  53. 

How  far  he  may  maimain  his  Mafter's  Suit,  ('ch.  83. 
fed.  24.)  or  juftify  fighting  in  his  Defence,  ch.  60. 

feet.  24.    ,See  Scatter  and  petit  SDrcafon. 

g>Cflion0.  See  aieljaure0,  05^(5000,  B.  and 
%MWm,  G,  H. 


Where  it  is  Felony  to  kill  them,  ch.  46. 

The  Offence  of  tranfporting  Sheep  alive,  ch.  52. 

Where  guilty  of  Larceny,  ch.  33.  feci.  6. 

Punifhable  for  perfwading  a  Jury  to  underprize  Goods, 
ch.    66.   feet.  2;     See  Kiots',  E,   L    pOiTe  d-OmiV 

tatiis,  ©tfo.jtton,  t2lnDci-.'3>l)cnff,  and  ch.  28. 

feet.  10,  17,  20. 

^Dipping* 

Providing  Provifion  and  Carriages  for  it,  ch,  47.    feet. 
6.  ch.  80.  feet.  43. 

©ijop. 

What  is   fuch  a  Shop  wherein  Burglary  may  be  com- 
mitted, cb.  38.  feet.  16.     See  ISurglar}?. 

Larceny  to  fieal  it  from  a  Corps,  ch.  33.   feet.  29. 

^(CkllCf^*     See  CljUltO,  B. 
^I'gitj  ch.  73.  feft.  2.  ch.  78.  fedl.  2. 

Treafon  to  counterfeit  it,  ch.  17.   feet.  53. 

S)ilijet%   See  Coin  and  Countci'fcitiitiy* 

@)Iantici%   See  Contcmptjs, 

S>ationi|>,  ch.  4. 

€>olDier* 

Where  High  Treafon  to  lift  Soldiers,  ch.  17.  feft.  86. 
SoI>fiei-s  and  Mariners,  where  guilty  of  Felony,  ch.  48. 
How  far  all  Perfons  are  bound  to  ferve  the  King  in  his 
Wars,  ch.  22.  feet.  2. 

Cannot  excufe  a  Crime  from  the  Coercion  of  the  Fa- 
ther, ch.  I.  feet.  14. 
May  maintain   the  Father   in  an  A6lion,  ch.  83.  feet. 

20.    See  pctu  Suicafon, 


^011  airniiit  Dcmcfne,  See  CJffcnpjJ,  E.  ao 
faultj  Contempt. 

S)C2Ccrp,  ch.  3.  feci.  1,2,3. 

S)OutD=SEa  OSontJjS.  See  CoiintetfcitiiiQ;* 

S)pcci'al  pieaUinn:, 

Whether  juflifiable  Homicide  may  be  pleaded  fpecially, 

ch.  28.  feet.  3. 
Agreed,  That  excufable  Homicide  cannot  be  fo  pleaded, 

ch.  29.   the  lafl  Sedlion. 
A  Parifh  cannot  charge  a  particular  Perfon  with  the 

Repairs  of  Highways,  without  Pleading  it  fpecially, 

ch.  76.  feet.  9. 
Whether  a  Juftification   of  Confpiracy  for  a  probable 

Caufe,  muft  neceffarily  be  pleaded  fpecially,  ch.  72. 

feft.  7.    See  jDleaDing  and  ^tatute. 

Special  ^effi'onieJ*   See  Ijigljiuap^,  g,  h. 

@piCC2(. 

Not  within  the  Statute  of  Foreftalling,  ch.  80.  feet.  35. 

€)piiitiiai  Coiitt* 

Its  JurifdicSion  is  faved  by  the  Statute  againfl  Tipplii^ 
(ch.  78.  feet.  23.)  and  by  that  againfl  Perjur}-,  (cJi,  , 
69.  feet.  15.  J  and  by  that  againfl  depraving  the  C  >iii^ 
inon  Prayer,  and  therefore  it  may  deprive  an  Offen- 
der for  the  firft  Offence,  (ch.  7.  feet.  4.)  and  the 
fetting  a  Seal  to  falfe  Will  by  its  Officers  is  ex- 
cepted out  of  the  Statute  of  Forgery,  ch.  70.  feet.  r6/ 

Its  Offices  are  within  the  Statute  againfl  Buying  of 
OfSces,  ch.  67.  feet.  4. 

Suits  in  it  for  Temporal  Matters,  in  Danger  of  theSta- 
tutts  oi  Presmunire,  ch.  19.  fe£t.  18,  19. 

Appeal,  not  Prolilbition,  the  proper  Remedy  where  it 
proceeds  wholly  on  Canon  Law,  and  derogates  not 
from  the  Common,  ch.  2.  fefl.  9.  ch.  10,  feet:  3. 

How  they  may  proceed  againft  Heref}',  ch.  2.  feet.  2, 

4,  5,  7'  9- 
Whether  Suits  in  it  be  within  the  Statutes  of  Mainte- 
nance,  ch;  83.  feet.  46.     See  ^ttlAUte. 

gitabbino:.   See  spanflauijljtei:. 

©tamps.  See  coimtecKitiiifl:* 

S^tatttte. 

Not  neceffary  to  lay  an  Offence  within  the  Statute  of 
Stabbing,  contra  formam  Siati/tt,  ch.  30.   feet.  9. 

Where  thofe  Words  may  be  rejected  as  Surplus,  ch. 
30^  feet.  9. 

They  will  not  aid  a  vicious  Indidment,  ch.  30.  feet, 
10.  ' 

In  doubtful  Cafes,  Statutes  are  to  be  expoijnded  by. the 
Common  Law,  ch.  17.  feet.  39, 

An  affirmative  Statute,  faving  the  Jurifdi£iion  of  Spi- 
ritual Courts,  leaves  them  entirely  to  their  own  Me- 
thods, ch.  7.  feet.  4. 

Neither  {hall  fuch  a  Statute  abrogate  any  Part  of  a 
former  with  which  it  is  confiflqnt,  ch.  lO.  (oSL 
35.  37- 

Where   the  Meaning    controls    the    Words,    ch.  64. 

fea.  57. 

Statute,  where  conftrued  by  Equity,  ch.  64.  feet.  15,  17. 

Judges,  ex  Officio,  to  take  Notice  of  a  publick  Statute, 
ch.86.  fett.8. 

A  Statute  beginning  with 'Inferiors  not  to  be  extended 
to  Superiors,  ch.  45.  feft.  4. 

The  Expreflion  of  what  would  have  been  implied  ope- 
rates nothing,  ch.  10.  fedl.  8,  33. 

I  A 
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A  Statute  taking  away  Clergy  from  an  Offence,  alters 
not  the  Nature  of  it,  ch.  30.  fed.  9.  cli.    35.  feft.  4. 

See  pi  acr,  penal  §>fartitcs,  SnDtctmcats,  ifc-- 

lOilV  hv  ^tiltUte,  and  i^Kumbic. 
IStatutes  for  Prefervation  of  the  publicic  Peace,    to  be 
conftrued  liberally,  ch.  65.  fed.  16. 

See  :acccUditcs,  iilioio  aiiD  Sioioable,  and  J,5CCCfFitt?. 

€)tatute  05cccljaitt  and  S)tapie,  See  jfo^gccp* 
^tcnliiifl:.   Sec  iniceiip* 

©tfOfee*     See  ch.  30.  fed.  6, 
Where  it  is  material  who  gave  the  firft  Stroke,  ch.  29. 

fed.  17.  ch.  30.  fed.  7.  ch.    31.  fed.  21. 
No  Murder,  unlefs  the  Party  die  within   the  Year  and 

Day  after  the  Stroke,  ch.  31.  feet.  9.  ch.  26.  feet.  7. 
For  the  Penalty  of  ftriking  in  a  Church  or  Court. 

See  ilffraps,  E.  and  viontcmpts,  B. 

Sdibojnatioit*   See  petjutp* 
©uffcnijaii* 

Wherein  Danger  of  a  Pr<«-7«an/V^,  ch.  19.  feet.  2r. 
Not  within  the  Statute  of  Foreftalling,  ch.  80.  feet.  34- 

S>untiap« 

Unlawful  to  make  an  Arreft  on   a  Sunday,  ch.   31- 

fed.  58. 
The  Offence  of  prophaning  it,  ch.  6.  fed.  i,  2,  3. 
See  Cjjarcfj,  A,  B. 

@Hpetfe5ea0* 

How  a  Warrant  for  Surety  of  the  Peace  may  be  fuper- 

feded,  ch.  60.  fed.  14. 
How  a  Reftitution  on  an  Indidment  of  forcible  Entry 

may  be  fuperfeded,  ch.  64.  fed.  61,  62. 

^     ©PpHCa^ft,  ch.  60.   feft.  10,  15. 

©upiemncp.     see  ©ntljsi,  latouci-,  Pae= 

niunirc,  Creafon,  pope. 

©uretp.   See  'Beljatiiotir,  and  peace. 

©urgeom   Seep{)pficiu 

@)UtI)epi3?0.     See  Din;{)U)ap0. 
S)UfpiClOU*     See  'BcIjal3I0tU% 

®tuan0. 

Where  Felony  to  fleal  them.  ch.  33.  feet.  27. 

©tueatmjj. 

How  punifhed,  ch.  6.  feet;  4. 


Cafeiiio:* 

NEceffary  both  in  Larceny  and  Robbery,   ch.   33. 
from  feet,   i  to  feet.  19.  ch.    34.  from  feet.  3. 
to  feet.  g. 
What  (hall  amount  to  a  Taking  in  Larceny,  ch    ■?■?. 
fed.  2,  3,  i^c.  '         ■  ^^ 

What  in  Robbery,  ch.  34.  feet.  4. 


Lands  in  Tall,  not  forfeited  by  the  general  Words  of  a 

Statute,  ch.  ig.  feet.  48. 
How  far  the  Lands  of  an  Heir  in  Tail  may  be  feifed 

for  the  Anceflor's  Recufancy,  ch.  10.  feet.  55,  56. 


€at)CfiK 


The  Keeper  of  one  not  to  fuffer  Tippling,  under  t^ain 

of  10 J.  ch.  78.  fed.  17. 
None  to  tipple  in  one  under  Pain  of  3^.  ail  J  4^/.  ch.  78. 

fed.  21. 
King's  Licenfing  of  Taverns,  not  within  the  Statute  of 

Monopolies,  ch.  79.  fed.  22. 

Ca.t*   See  aiTeirmcnt,  and  'B2(5ijC0i  c. 
Ccnant* 

How  far  he  may  maintain  his  Lord,  cf  vice  vcrfa,  ch. 


?.  fed.  21,  22, 


Ccnement. 


The  word  Tenement  too  incertain  in  an  Indidment  of 
forcible  entry,  ch.  64.  feet.  37. 

Cemire* 

How  far  one  may  be  bound  by  it  to  repair  a  Bridge, 
('ch.  77.  fed.  2.)  or  other  Highway,  ('ch.  76.  fed. 
8.)  and  in  what  Manner  he  ought  to  be  indided,  ch. 
76.  feet.  90. 

Cecro?. 

What  Circumftances  of  Terror  will  make  an  Entry  of 

Detainer  forcible,  ch.  64.  fed.  27,  30. 
Every  Affray,   (ch.   63.   feet,    i.j   criminal  wearing  of 

Armour,    ('ch.  63.  fed.  9. J  and  Riot,  fch.  65.  feet. 

4,  5. J  muft  be  to  the  'Terror  of  the  People.     See 

Hobbcrg  and  GiSlOifOS. 

Cerf* 

Who  are  obliged  to  take  it,  ch.  8.  fecti   I,  2,  4.     See 

SDuanfubftanftatioiT. 

CljCftbOte,  ch.  5<^.  fed.  5,  6,  7. 

Cljicf.   Seeintcenp* 
trOjeatSf.    See  aiio?ti0. 

Where  kilhng  another  in  Tilting  is  felonious,  ch.  29, 
feet.  8,  9.     See  ch.  22.  fed.  4, 

Cime.  See  Computation,  ^troihc,  aigrjt, 

and  ch.  6^,  fedt.  31. 
How  it  muft  be  afcertained  in  an  Indidment,  ch.  64. 
feet.  42. 

CftDesf. 

Within  the  Statutes  of  forcible  Entries,  ch.  64.  fed.  3!, 

€itle. 

Contempts  of  the  King's  Title,  how  punifliable.  See 
Coritcinptg,  E. 

Penalty  of  afKrming  that  any  Perfon  hath  a  Title  to 
the  Crown,  but  by  the  Ad'  of  Settlement,  ch.  ig. 
feet.  44.  . 

The  buying  a  pretended  Title,  an  Offence  at  Common 
Law,  ch.  86.  fed.  r. 

Feoffments  and  Gifts  for  Maintenance  prohibited  by 
I  R.  2.  -g.  ch.  86.  feet.  2. 

Yet  they  are  effedual  between  the  Parties,  ch.  86.  fed.  3. 

The  Value  of  Hereditaments  forfeited  for  contrading 
for  them  without  a  Year's  prior  Poffellion  in  the 
Seller,  unlefs  the  Bujer  be  himfelf  in  Poffeflion,  ch, 
86.  fed.  4,  5,  6.     ' 

Not  material,  whether  any  Suit  be  depending  concern- 
ing the  Lands,  or  not,  ch.  86.  fed.  7. 

Nt)  Need  to  recite  the  Statute,'  y«  a  Mifredtal  is  fa- 
tal, ch.  86.  feet.  8i 

How 
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How  far  necefTay  to  (hew  that  the  Buyer  knew  that  the 
Seller  had  not  been  in  Pofleflion  for  a  Year,  ch.  86. 
fea.  9. 

It  muft  be  averred,  That  the  Right  was  but  pretended, 
ch.  86.  feet.  10. 

You  muft  ftiew  the  Value  of  the  Land  at  the  Time  of 
the  Bargain,  ch.  86.  k^.  ii. 

How  far  a  Leaf;  for  Years  is  within  the  Statute,  ch. 
86.  kSt.  12,  13,  14,  16. 

A  Sale  of  an  uncontefted  PofTeffion  is  fafe,  fch,  86. 
feet.  15.)  Yet  perhaps  the  Sale  of  an  abfolute  Pro- 
perty joined  with  a  lawful  Pofleflion,  if  the  Title 
be  difputed,  may  come  within  tiie  Statute,  ch.  86. 
feet.  16. 

An  Explanation  of  the  Claufe,  allowing  thofe  m  Pof- 
feflion  to  buy  a  pretended  Title,  ch.  86.  feet.  17. 

Obtaining  Goods  by  Means  of  falfe  Tokens,  how  pu- 
niflied,  ch.  71.  feet.  4,  5,  6. 

Colecatiait*   See  pjatetfant  DilTcnterjs* 

€ianfpo?tatioiu  See  ecponatiou,  'Buttei*, 

Coin,  Coin,  ^Ijecp* 

Ctanrubflantfatioin 

All  Patrons  and  Schoolmafters,  and  tolerated  DifTenters, 
to  make  a  Declaration  againfl  it,  ch.  9.  feet.  4.  ch. 
15.    feet.   7.  ch.   16.     See  %Z^  and  JDCClacatlOll 

agaiaftpopcrr.        ,  ,, 

Ci-nUellei-* 

The  Offence  of  an  Innkeeper  in  refufmg  to  receive  a 
Traveller,  ch.  78.  feet.  2.     See   aiet)0UfC3. 

Where  it  fnay  be  taken  upon  a  Traverfe,  ch.  77.  feet.  5. 
Prefentments  in  a  Leet,  how  traverfable,  ch.  76.  feet. 

72,  84. 
A   Juftice's  Record   of  a  Riot,   where  not  traverfable, 

ch.  65.  feet.   17,  25,  26.    ' 
A  Record  of  a  Forcible  Entry  not  traverfable,  ch.  64. 

feet.  8. 
Whoever  has  Power  to  try  the  principal  Matter,  may 

alfo  try  a  Traverfe  of  any  incidental  Matter,  neeef- 

fary  for  the  Determination  of  it,  ch.  64.  feet.  8,  56, 

58,  60,  63.  ch.  65.  feet.  :^4-  ' 

How  an  Indidment  of  forcible  Entry  is  to  be  traverfed, 

and  what  is  to  be  done  on  fuch  Traverfe,  ch.  64.  feet. 

58,60,66. 
Inqueft  of  Self-Murder,  where  traverfable,  ch.  27.  feet. 

1 1,  12.    See  p^cfcntmcnt. 

Cteafom 

A. 
The  ancient    Diverfity  of  Opinions  concerning   High 

Treafon,  ch.  (17.  feet,  i.j  fettled  by  25  E.  3.  ch.  17. 

fea.  2. 

The    Claufe    concerning   Treafon,  im- 
^he  King.  mediately  concerning    the  King,  his 

Wife,  or  Children,  ch.   17.  feet.  3. 
What  Subjefls  may  be  guilty  of  it,  ch.   17.   feet.  4,  7. 
What  Aliens,  ch.  17.  feet.  5,  6. 
Compaffing  his  Death,  the  Point  of  the  Treafon,  ch, 

17,  fea.  8. 
How  manifefted,  ch.  17.  feet.  9,  10. 
The  King  in  Pofleflion,  the  King  wijthin  this  Aa,  ch. 

17.  fea.  II.  .  . 

The  Opinions  touching  this  in  the  Reign?  oi  Edw.  4. 

and  Hen.  6.  ch."i-j.  feet.  12,  13, 


All  Subjcas  indemnified  for  defending   fuch  a  one  by 

Statute,  ch.  17.  feft.  14. 
Allegiance  due  to  him  ;  and  every  other  to  be  refifted, 

ch.   17.  kQ.  15,  16. 
Opinions  touching   this  Matter  at  the  Reftoration,  ch. 

17.  da.  17,  18. 
Heir  of  the  laft  King  within  the    Aa,   before  Corona- 
tion, ch.  17.  fea.  19. 
So  Queen  Regnant,  but  not  her  Hufband,  ch.    17.  feet. 

20. 
Papift,  or  married  to  one,  excluded   from  the  Crown, 

ch.  17.  fea.  21. 
The  Extent  of  the  Claufe  concerning  the  His  RelatioTiu 

King's  Relations,  ch.  17.  feet.  22. 


Treafon    in    levying  War,    by    refifting       Levying  of 
his  Forces,  fch.  17.  fea.  23,  24. j  Ri-        IFo}-. 
fing  to  redrefs  p'ublick  Grievances,  ch. 
17.  feet.  25. 

What  aflifting  or  joining  in  a  Rebellion  {hall  be  Trea- 
fon, ch.  17.  feet.  26. 

Confpiracy  to  levy  War,  ch.  17.  feet.  27,  1 

Adherence   to  the  King's  Enemies,  ch.    17.   feet.   28. 
Succouring  a  Rebel,  Ibid. 


Some  Overt   Aa  muft  be   aliedged   in     Overt  ASf. 

every    Indiament  of  High   Treafon, 

ch.  17.  feet.  29. 
What  Faas  amount  to  an  Overt  Aa  of  Compaffing 

the  King's  Death,  ch.  17.  feet.  9,  27,  30,  31. 
Whether  Words  written  do  fo,  ch.  17.  feet.  32. 
Whether  Words  fpoken,  ch.  17.  feet.  33,  34,  35,  36, 

b'c.         -. 

D. 
The  Claufe    concerning  the   King's  Officers  of  State, 

not  to  be  extended  by  Equity  beyond  the  very  Word?, 

ch.  17.  feet.  46,  47. 

See  |0rttt  SDrcafciT,  ii>opf,  Coin,  vToMittcrfritinrf, 
arrcffarp,  ^atinian,  parliament,  papitt,  G, 

H.  £Datl)*,  and  gjiolctcrs. 

•Citafui;e'€:i-oue» 

No  Felony  to.  Ileal  it  before  Seizure,  ch.  ^iZ-  feet.  24. 

:;     CreejJ*-     • 

To  be  removed  from  Highways,   ch.  76.   feet.  26,  56, 

59,  60.  , 

Boughs  of  Trees  hanging  over  Highways,  by'  whom  to 

be  lopped,  ch.  76.  feet.  50,,  52., 

EterpaOSfi^' -'^  ••'•■-' -'''■'^'""'^ '' 

Trefpafl'ers   on  the  Borders,  where-gBihy  of  Felonr* 

ch.  56.  .  .    _ 

Juftifiable  to  lay  the  Materials  -for  repairing  a  Bridge, 

on  the  Land  adjoining,  ch.  77.  feet.  -i. 
Force  implied  in  every  Tre^afs,  ch.  38.  fea.' 4.' ch. 

64.  feet.  25. 
What  fhall  be  fuch  an   Altieration  of  Property  as  will 
'  bar    an   Aaion  of  Trefpafs,  ch.   33.    fea.    15.     See 

IDoUJtiihr,  pcacr,  ilffrars?,  pavli  and  uQlacmi. 

Of  Murder  out  of  the  Realm,  (ch.    31.   fea   ii.^at 
Sea,  (ch.  31.  fea.  12. j  in  different  Counties,  ch.  31. 

feet.  13.    See  piracu,  Msfop,  S^ra^Jctff,  3?».p, 

and  iHiCnue, 

SCnnitE. 


trrfnitp. 


Penalty  of  denying  ir,  ch.  2.  fe&.  ir. 
Deniers  of  it  not  within  the  Toleration  Act,  cli.  iC 
feet.  I. 

Truft-Eftate,  how  far  liable  to  be  feized  for  Recu fan- 
cy, ch.  10.  (e&.  15,  18. 
!  Lands  fettled  in  Truft  for  the  Repairs  of  Highways, 
*how  to  be  emplo;,'ed,  ch.  76.  fed.  25. 
Penalty  of  the  Truftee  of  an  Avoidance  of  a  Popifli 
Recufant  prefenting  to  the  Church  without  giviiio- 
Netice  to  the  Univerfity,  ch.  12.  feet.  7.  ° 

Difability  of  the  Truftee  of  a  Papift  to  make  fiich  Prtr- 
fentment,  ch.  15.  feet.  6.     See  ilJatntCHaiUr,  C 

No  Excufe  of  a  Libel,  ch.  y^-  ^ct-  6. 
Nor  of  Perjury,  ch.  69.  kh.  6. 

Felony  to  fteal  them,  ch.  33.  feet.  28. 


l/ie/ex  to  tie  Fil-ft  Book. 

VVTiat  in  Riots,  th.  ^5.  feet  4. 

What  Violttice  will  make  an  Entry  forcible,  ch.  gi. 
Iccc.  26.     See  ItoUbcr^. 

Where  he  may  execute  a  Writ,  ch.  6-'.  fc£l,  -. 

aiiitjeiTiticsf, 

May  prefefu  to  the  Churches  belonging  to  Papiib, 

15.  f'om  feet.  5  to  feet.  13.   ch.  X2.  fcft.  7. 
Iheir  Junfd.ctioa   in  refpefl   of  AlehouCe.  favcd, 


WHAT   required  in  Gr.nnd  Larcenv,  ch,  1^1.  feet. 
31.  32>  33-    See  Hobbcii'. 

In  Ufury,  ch.  82.   feet.  25,  26. 

The  Offence  of  not  coming  to  Church  needs  not  be  laid 
in  any  certain  Place,  ch.  10.  feet.  5.     See  J3IaCC. 

Where   impoffible  Matter  found  in  a  Verdid  (hall  be 
.   rcjefted,  ch.  30.  feet.  g. 

ae;i;ntfon,   See  ©ffcncc* 
omun(» 

What  within  the  Statute  of  P'oreftallln'2,  ch.  80.  feet. 

16,  17. 
Treafon  by  Force  to  lower  its  Price,  ch.  17.  feet.  25. 

See  jpojcttalltus,  Ingcomns,  Cryj^tatioiT,  3Sm-- 
po.jtatioiT,  and  aitfualler. 

aiSitnllcr. 

May  fell  Butter  and  Cheefc  by  Retail,  ch.  8q.  feot.  il. 
Muft  fell  his  Victual  at  a  reafonable  Price,  ch.  80.  feet.  6. 
Not  to  fet  tlie  Aflize  of  Viduals,  ch.  78.  feet.  6j  1. 

See  aicl)oufc0,  3lnn!jolDi:r,  and  ConfyiracPv 

Oi  f  acmi0. 

Not  neceflary  in  an  Indidment  of  forcible  Entry,  ('ch. 
64.  feet.  44.;  not  for  ftof>ping  a  Highway  in' one's 
own  Ground,  (ch.  76.  feet.  92.;  nor  in  a  Scin  Fa- 
cias on  a  Recognizance  for  Jceepirig  the  Peace  ch 
60.  fed.  19. 

Ft)r  Conviaions  t)n  View.  See  aicl;oufC5,  Kto^. 
E,  and  s^ratcrfe. 

For  Contempts  in  View  of  a  Court.  See  CnoUtCmptS. 
No  Felony  to  ileal  one,  ch.  33.  fed.  22. 

j»-.aiillanou0  Jiinament,  ch.  72.  feci,  9. 
Giolencc. 

'■Vhat  required  in  Robbcr\-,  ch,  j|^  feet.  g. 


di. 


ch.  63, 


ay,  it  being  not  unlawful  in  it  felF, 


70.  feet.  19-,  24. 
Preachers  licenfed  b)-  them  not  to  be  difturbed 
lect.  29.  ' 

CJoiD  aiiD  atoicablr* 

Whether  the  Words  of  a  Statute  making  an  OiHce 
vo,d  may  not  m  feme  Cafes  be  condr.red  to  make  Tc 
only  voidable  as  to  Strangers,  ch.  8.  fed.  3. 

aftitp. 

What  It  is  in  a  (Irid  Senfe,  ch.  82.  fed.  r. 

Wt,at  in  a  larger  Scnk,  ch.  82.  'fed.  2. 

Double  the  Sum   on  Non-pavment  at  a  certain  Day; 

not  ulunous,  ch.  82.  feet.  3. 
The  ancient  Opinion,  PuniOiment  and   Forfeitures  of 

Ufury,  ch.  82.  feet.  4,  5. 
No   Adion   lay  anciently    on  a  Promife  to  pay  Ufe. 
ch.  82.  feet.  6.  1/1 

Otherwife  at  this  Dav 

ch.  82.  feet.  7. 
By  Statute  none  fliall  take  above  the  Rate  of  s  I- per 
Lent.  All  Londs,  i^c.  for  more  ftall  be  void,  and 
the  Taker  forfeit  treble  the  Value  of  the  Loan,  ch 
82.  feet.  8. 
Every  Scrivener,  i^c.  taking  above  the  Rate  of  cj 
for  procuring  of  100/.  or  more  than  i  s.  formakm» 
the  Bond,  &c.  forfeits  20/.  ch.  82.  feet.  9.  " 

A  Contract  before  the  Statute,  not  within  it,  ch.  82 
feet.  10.  '       * 

A  lawful  Bond~  fiiall  not  be  avoided  by  Cjrruption  be- 
tween others,  ch.   82.  feet.  II. 
Nor  by  fubfequent  Corruption,  eh.  82.   feet   li 
Computation  ihall  be  bvK.a!endarMonths,ch  82  feet  17 
Voluntary  Payment  before  the  Day  without  Corruption! 
no  forfeiture,  ch.  82.  feet.  14.  r       » 

Annuity  for  Life,  not  within  the  Statute,  ch  82  feet  i; 
No  Contract  ufurious  when  the  Lender  hazards  alL*  cJi* 
82.  feet.  16.  ♦»       • 

Ati  AITurance  on  a  lawful  Atrreement   ftall  not  be  a^ 

voided  by  a  Blunder  of  the  Scrivener,  ch.  82    feet    17 
No  Agreement  fhall  be  conlhued  corrupt  on  Account 

ofany  bare  Expectations,  ch.  82.  feet.  18. 
The   Rtlervation  of  more  than   lawful  bfe'on  Non- 
payment of  the  Principal   at   the  End  of  the  Year 
not  ufurious  if  there  were  not  Contrivance  to  evade 
the  Act,  ch.  82.  feet.  19. 
A  Fine  or  Judgment  in  Purfuance  of  an  ufurious  Con- 
trad,  voidable,    ch.  82.  feet.  26. 
The  Statute  (hall   not  be  evaded  by  the  Contrivance  of 

different  Conveyances,  ch.  82.  feet    21 
Nor  by  that  of  making  Part  of  the  Ufe  payable  in  the 

Name  of  Rent,  ch.  82.  feet.  22. 

Nor  by   that  of  referving  lawful  Intereft  on  a  ffecond 

Bond,  according  to  the  Penalty  of  a  forfeited  one 

ch.  82.  feet.  23.  ' 

The   Manner  of  Pleading   ah    ufurious  Contract    ch 

82.  feet.  24.  '       ■ 

Of  laying  an  Lifofmatlon  on  the  Statute,  ch.  82    feet 

24,  25. 
Where  the  Trial  fliall  be,  ch.  82,  feet.  26 

4M  ■        Wjiere 


htdex  to  the   Firft  Book. 


Where  the  Party  may  be  an  Evidence,  ch.  82.  feet.  27. 
What  Evidence  is  fufficient,  ch.  82.  fcct.  28. 


C2ln0ijonjJ.  See  cavciaffcjs  and  Catrier0, 

"kjO  T  to  travel  on  a  Sunday,  ch.  6.  feet.  3. 

No  Felony  to  fteal  it  before  Seizure,   ch.  33.  feet.  24. 

The  King,  by  feizing  a  Recufant's  Lands,  waives  the 
Power  of  feizing  his  Goods,  i^c.   ch.  10.  feet.  14. 
See  PacDon. 

Where  a  Murder  in  it  (hall  be  tried,  ch.  31.  feet.  14. 

Burglary  in  Breaking  the  Walls  of  a  Town,  eh.  38. 

Breaking' the  Walls  of  a  Church,  a  publick  OfFence, 
chv75.  feet.  4- 

caiac.   See  'C^reafon,  b.  and  @)olBiei:0» 
enari-ant, 

Muft  be  under  Seal,  ch.  60.  feet.  9. 

How  a  Warrant  for  Surety  of  the  Peace  13  to  be  exe- 
cvited,  ch.  60.  feet.  11,  12,  13. 

Where  neceffary  in  an  Arreft,  eh.  28.  feet.  11,  12,  19 
ch.  60.  feet.  9.  ch.  63.  feet.  17,  18. 

Not  Murder  to  kill  an  Officer  wanting  a  legal  War- 
rant, or  illegally  executing  it,  ch.  31.  feet.  57,58. 

(laactantp. 

One  bound  to  warrant  Lands  may  maintain  the  Tenant, 
ch.  83.  feet.  16. 

aBai-reiT* 

Where  the  Killing  of  Trefpaflers  in  it  may  be  juflified, 
ch.  28.  feet.  15- 

No  Obligation  on  a  Parifli  to  keep  Watch  in  a  new 
Way,  ch.  76.  fea.  3. 

caatsc^coiiiTe. 

The  ChanGie  of  a  Water-courfe  changes  a  Highway 
through  the  Water,  ch.  76.  fed.  4.  See  i5;ii3SCS 
and  l|igt)U.iai!0,  H. 

SBatcnncn. 

How  far  allowed  to  work  on  a  Sunday,  eh.  6.  kSt.  3. 

map. 

The  different  kinds  of  Ways,  ch.  76.  in  the  Preamble, 
and  fea.  I. 

GLIrapoit. 

Penalty   of  flriking   with    or   drawing  a  Weapon  in  a 

Cluirch   or   Court.     See  Mui^t  E.  CcntClIlptS, 

.    and  3rtncui.  ■ '  .  r      o 

What  fhall  be  called  a  Weapon  drawn,  ch.  30.  feet.  «. 

Lawful  to  make  ufe  of  ncceflary  Weapons  to  fupprefs  a 
Riot,  eh.  65.  feet.  21. 

FIN 


Not  material  in  Robbery  whether  any  Weapon  were 
drawn,  ch.  24.  feet.  9. 

©[leader* 

Where  guilty  of  Larceny,  cb.^33.  feet.  5,  17. 

Oacftminffcu   See  papiff,  b. 
mc (iminaet-ljall.  see  contcniptjs  and  tic* 

Not  lawful  to  open  it  to  arreft  one,  ch.  31,  feet.  58. 
See  ch.  38.  feet,  4.  and  ch.  64.  fed.  26. 

mine.   See  Catjerng,  aiSual  and  ifo^e. 
ftallino:. 

£a.\itcTj  nnn  ©Mitcfjcraft,  ch.  3. 

mimi^. 

How  far  liable  to  a  Profecution  for  Confpiracy  or  PeN' 

jury.    See  Confpiraci'  and  pcrjur?. 

Where  a  Party  to  an  ufuriousContraa  may  bea  Wit- 
nefs  againft  the  Ufurer,  ch.  82.  feet.  27. 

The  Oftenee  of  dlffvvading  a  Witneft  from  giving  Evi-^ 
dence,  ch.  21.  fed.  15. 

Whether  Popifh  Recufants  convia  may  be  WitnelTes, 
ch.  12.  feet.  6.     See  p»erjurv'. 

mooi 

The  OfFence  of  exporting  it,  ch.  52. 

Amount  not  to  an  Affray  or  Affault,  ch.  62,  feet.  I« 
ch.  63.  feet.  2. 

Yet  hot  or  thrfeatnifig  Words  niay  be  a' good  Caufe 
to  bind  to  the  Peace,  ('ch.  60.  feet.  I,  7.)  or  to  im- 
prifon  the  Party  till  his  Heat  (hall  be  over,  ch.  634 

fea.  14. 

Alfo    they    may    make    an   Entry   forcible,    (ch.   64. 

fea.  27,  28,  30.J  or  an  Affembly  riotous,  ch.  65. 

feet.  5. 
What    Words    will    forfeit  a   Recognizance   for   the 

Peace,  (ch.  60.  feet.  21,  22.^   or  Good   Behaviour, 

ch.  61.  feet.  3. 
Whether  any  \\"ord3  amount  to  an  Overt  Aa  of  High 

Treafon.  '  See  2Crcaf0IT,  C. 
Not   neceflary   to    have    Words   written  at  length,  to 

make  a  Libel,  ch.  73.  feet.  5.     See  CotltCm^tS. 

Where  the  wounding  another  may  be  juftified  or  ex- 
cufed,  ch.  60.  kS:.  23,  26,  27.  ch.  63.  feet.  12. 
ch.  65.  fed.  21.     SeelBail. 

tdlreck. 

Not  Felony  to  fteal  it  before  Seizure,  ch.  33.  fed.  24J 


^Ititintj.   See  crcnron,  c. 
mtitiwQS. 

No  Felony  to  (leal  them,  ch.  33.  feet.  22. 


^cat  anti  <Oap.   Sce  S)trolie. 
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To  the  Right  Honourable 

THOMAS  Lord  PARKER, 

Baron  of  MA CCLESFIELD. 


A  N  D 


Lord  High  Chancdlor  of  Great,  Bm 

;  v.ni/p3   o5    innn^ycpi 

I  tl  eiit .  ill  :Jiifb  tboilq 
My    Lord, 

TH  E  Experience  I  have  Co  often  had  of  your 
Lordfliip's  Goodnefs,  cannot  but  encourage  me 
to  hope  for  the  Continuance  of  it :  And  the  Suc- 
cefs  of  my  former  Endeavours  under  the  Protedion  of 
your  Lordfliip's  Name,  is  a,  fufficient  Affurance,  That  if  I 
can  be  fo  happy  as  to  have  your  Lordfliip's  Approbation 
and  Encouragement,  I  need  not  defire  any  other. 

Nor  is  my  Application  to  your  Lord/hip  in  Behalf  of 
a  Common  Law  Treatife,  any  way  difcou raged  by  your 
Lordfliip's  Removal  to  tlie  Station  you  at  prefent  adorn  ; 
for  tho'  the  Publick  Good,  and  his  Majefty's  Service, 
have  put  you  under  a  Neceflity  of  leaving  the  Common 
Law  Courts,  yet  nothing  can  ever  make  you  ceafe  from 
being  the  moft  affured  Friend  and  Patron,  as  well  as 
the  moft  exquifite  Mafter  of  the  Common  Law.  And 
the  Greateft  Lovers  of  it  have  the  lefs  Regret  for  the 
Lofs  of  your  Lordfbip's  Prefence  among  them,  from  the 
Honour  the  Law  it  felf  has  received  by  your  Lordfliip's 
Advancement,  whereby  the  World  has  been  efl^edlually 
convinc'.d„  /;T;Iiat  tnojthing  ,(o   much   conduces,   to    make   a 

Con^ 


the    DEt>  ICATIO  N. 

Confummate    Chancellor,     as    the    moft    perfedl   Skill    and 
Experience  in  the  Common  Law. 

It  is  with  the  utmoft  Pleafure  we  obferve  your  Lord- 
fliip  with  (o  much  Steadinefs  adhere  to  thofe  ftated 
Boundaries  of  Property,  which  our  Anceftors  have  always 
had  in  fuch  high  Veneration,  and  which  your  Lordfhip 
never  departs  from,  but  in  fuch  Cafes,  wherein  evident 
Equity,  Common  Senfe,  and  Natural  Juflice,  undeniably 
point  out  an  Exception. 

It  is  to  your  Lordfhip  we  are  obliged  for  the  Removal 
of  that  Vulgar  Prejudice,  That  the  Rules  of  Law  and 
Equity  could  not  poffibly  be  reconciled :  As  your  Loid- 
fhip  had  formerly  convinced  us,  That  there  is  nothing  in 
the  Common  Law  rightly  underftood,  that  is  any  way 
repugnant  to  Equity;  you  have  now  given  us  the  like 
Satisfadion,  That  there  is  no  Rule  of  Equity  skilfully  ap- 
plied, that  in  the  leaft  contradids  the  true  Reafon  of  the 
Common  Law. 


I  am. 

My    Lord, 

TFith  the  greatejl  Refpe&y 

Tour  Lord/hip's  moft  dutiful, 
and  tnofl  obliged  Servant, 


William  Hawkins. 


A    N 


ANALYSIS 

O   F 

The    Second    BOOK 

O    F 

The  Pleas   of  the  Crown. 


ALL  Courts  of  criminal  Ju- 
rifdiiflion  are  Courts  of  Re- 
cord, (ch.  i.  fe6t.  14.)  and  de- 
rive their  Authority  from  the  Crown, 
ch.  I.  fedl.  I,  &c. 

The  Principal  Courts  of  this  Kind, 
are, 

1.  The  Court  of  the  Lord  High 
Steward,  ch.  2. 

2.  The  Court  of  King's  Bench, 
ch.  3. 

The  Court  of  the  Conflable 
and  Marfhal,  ch.  4. 

The  Court  of  the  Juflices  of 
Oye7-  and  Terminer,  ch.  5. 

The  Court  of  Juftices  of  Gaol- 
DeUvery,  ch.  6. 

The  Court  of  the  Juflices  of 
AlTife  and  Nifi  prius,  ch.  7. 

The  Court  of  Seflions  of  Ju- 
ftices  of  Peace,  ch.  8. 

TheCourtofthc  Coroner, ch.  9. 

Vol.  n. 


3- 


9.  The  SheriiF's  Town,  ch.  10. 

10.  The  Court  Leet,  ch.  11. 

The  firft  Thing  to  be  done  in  or- 
der to  the  bringing  a  Criminal  to 
Juflice  is  to  arreft  him. 

Arrefts  are  either  without  Procefs 
from  a  Court  of  Record,  or  by  Vir- 
tue of  fuch  Procefs. 

And  firfl,  Arrefts  without  fuch 
Proceis,  are  either. 

1.  By  Private  Perfons,  or, 

2.  By  Publick  Officers. 


Arrefts  of  this  Kind   by 
Perfons  are  either. 


rivate 


Such  as  are  commanded  and 
enjoined  by  Law,  (ch.  12,  fedl. 
I.  to  8.)  or, 

Such  as  are  permitted  by  Law, 
ch.  12.  ka.  8  to  18.)  or. 

Such  as  are  rewarded  by  Law, 
(ch.  12.  fed.  22,  Gfc.) 

a  Ar- 


An  A?t 

Arrefts  of  this  Kind  by  Publick 
Officers,  are  either, 

1.  By  Watchmen,  (ch.  13.  fed. 
1  to  7.)  or, 

2.  By   Conftables,  (ch.    13.  kcX. 
7  to  12.)  or, 

3.  By  Bailiffs  of  Towns,  (ch.  13. 
fed:.  12.)  or, 

4.  By  Juftices  of  Peace,    which 
are  either, 

1.  By  Parol,  (ch.  13.  fed.  14.) 
or, 

2.  By  Warrant,   ch.    13.  fed:. 
1 5.  to  the  End  of  the  Chapter. 

Perfons  arrefted  are  either  to  be 
bailed,  ch.  15. 

Or  committed,  ch.  16. 

Perfons  may  be  criminal,  in  pre- 
venting the  bringing  of  Offenders  to 
Publick  Juftice,  feveral  Ways, 

1 .  Before  any  Arreft  made, 

2.  After  an  Arreft. 

Perfons  may  be  fo  guilty  before 
any  Arreft  made, 

1.  By  oppofingan  Arreft,  ch.  17. 
fedt.  I. 

2.  By  fuffering  a  Criminal  to  ef- 
cape,  ch.  17.  fed.  2,  4. 

.    3.  By  flying  from  an  Arreft,  ch.  17. 
fedt.  3.  ch.  49.  feci.  14,  15,  16. 

Perfons  may  be  fo  Guilty  after 
an  Arreft,  either  in  Refpedl  of  an 
Arreft  of  themfelves,  or  of  others. 

Their  Offence  in  Refpedl  of  an 
Arreft  of  themfelves,  if  without 
Force,  is  called  an  Efcape,  ch.  17. 
fcdl.  5. 

If  with  Force,  is  called  a  Breach 
of  Prifon,  ch.  18. 

Their  Offence  in  Refpeft  of  the  Ar- 
reft of  others,  is  either, 

1 .  Without  Force,  or, 

2.  With  Force. 

Such  Offences,  without  Force, 
come  under  the  Notion  of  Efcapes, 
and  are  either, 

1.  By  Officers,  (ch.  19.)  or, 

2.  By  Private  Perfons,  ch.  20. 
Such  Offences  with  Force  come 

under  the  Notion   of   Refcous,  ch. 
21. 


lyjis  of  the 

Secondly,  Arrefts  by  Procefs  from 
a  Court  of  Record  may  he  made  by 
Virtue  of  two  Kinds  of  Procefs, 

1.  Upon  fuch  as  is  awarded  by 
the  Difcretion  of  the  Court, 
upon  a  bare  Suggeftion,  or  the 
Knowledge  of  the  Juftices. 

2.  Upon  fuch  as  is  awarded  on  an 
Appeal,  Indiilment,  or  Infor- 
mation. 

Procefs  of  the  firft  Kind  is  gene- 
rally called  an  Attuchment,  (ch.  22.) 
and  lies  either  againft, 

1.  The  Officers  of  the  Court,  as, 

1.  Sheriffs  and  Bailiffs,  ch.  22. 
fed:.  2  to  6. 

2.  Attornies,  ch.  22.  fed.  6  to 
12. 

3.  Other  Officers  of  the  Court, 
ch.  22.  fedl.  12. 

4.  Jurors^,  ch.  22.  fed.  14  to 
25.  or, 

2.  Againft  other,  as, 

1.  Inferior  Judges,  ch.  22.  fed:. 
25  to  30. 

2.  Counfellors,  ch.  22.  fed.  30. 

3.  Gaolers,  ch.  22.  fed.  31. 

4.  Any  other  Perfons  whatfo- 
ever,  ch.  22.  fed.  33.  ^0  the 
End  of  the  Chapter. 

Procefs  on  an  Appeal,  Indidment, 
or  Information,  fuppofes  fuch  Appeal, 
Indidment,  or  Information  to  be  firft 
exhibited. 

An  Appeal  is  either. 

1.  By  an  innocent  Perfon,  which 
may  either  be  by  Writ,  or  bv 
Bill,  ch.  23. 

2.  By  an  Offender  confeffing  him- 
felf  Guilty,  who  is  commonly  called 

an  Approver,  ch.  24. 

Indidments  (ch.  25.)  are  of  two 
Kinds, 

1.  Such  as  are  grounded  on  the 
Common  Law,  ch.  25.  fed. 
SS  to  99- 

2.  Such  as  are  grounded  on  Sta- 
tute, ch.  25.  fed.  99  to  118. 

Informations  are  of  two  Kinds, 
I.  Such  as  are  merely  the  Suit 
J  of 


of  the  Cfown. 


pf .  the  King, .  ,-cb;'  2 6.  ,  fed.  i 
to  17.  ^—  .,;.,, 
2.,  Such  aa  arepartly  the  Suit,  of 
the  King,  and  partly  the  Suit 
of  the  Party,  ch.  26.  fed.  17. 
te  the  End  of  the  Chapter. 

Procefs  on  an  Appeal,  lodidment, 
or  Information,  may  be  either  con- 
fidered, 

.  I.  In  general,  without  any  Parti- 
cular Regard  to  Procefs  of  Out- 
lawry, ch.  27.  fed.  I  to  113. 
2.  In  Particular,  with  Regard  to 
fuch  Procefs  only,  ch.  27.  fed. 
113.  to  the..  End  of  the  Chapter, 

A  Criminal  being  brought  into 
Court  is  to  be  arraigned,  or  put  upon 
his  Trial,  the  Manner  whereof  may 
be  confidered, 

1.  As  it  relates  to  all  Criminals  in 
general,  ch.  28. 

2.  As  it  relates  to  Principals  and 
AccelTaries  in  Particular,  ch.  29. 

The  Party  being  arraigned,  either, 

1.  Stands  Mute,   (ch.  30.)  or, 

2.  Confefles,  (ch.  31.)  or, 

3.  Pleads. 
Pleas  are  either, 

1.  Dilatory,  or, 

2.  In  Chief. 

The  Dilatory  are  either. 

1.  Declinatory,  or, 

2.  In  Abatement,  ch.  34. 
The  Declinatory  are  either, 

1 .  Of  the  Privilege  of  Sanduary, 
(ch.  32.)  or, 

2.  Ofthe  Benefit  of  Clergy,  ch.  3  3. 
Pleas  in  Chief  .'are  either, 

1.  In  Bar,  or, 

2.  The  General  IlTue,  ch.  38. 
The  Principal  Pleas  in  Bar  are, 

1.  That  oi  Autrefoiti  acquit,  ch. 

2.  That  of  Autrefoits  attaint  or 
co7ivi£l,  ch.  36. 

3.  That  of  Pardon,  ch.  37. 

The  Plea   of  Not  guilty    is  triable 
either, 

1,  By  the  Country,  or, 

2,  By  the  Peers,  (ch,  44.)  or, 

3,  By  Battle,  ch,  45. 


In  order  for  a  Ti  ial  by  the  Coun- 
try a  Jury  n^ui]:  be  returnecj, 

1 .  From  the  proper  County,  ch.  40. 

2.  .By  proper  Piocefs,   ch.  41.. 

3.  Before  a  proper  Court,  ch.  42. 
The    Jurors    being   returned    into 

Court  may  In  many  Cafes  be  chal- 
lenged. 

Sueh  Challenges  may  be  confider- 
ed either, 

1.  Without  any  particular  Regard 
to  Aliens,  or, 

2.  As  they  particularly  relate  to 
Aliens,  ch.  43.  fed- 34-  to  the 
End  of  the  Chapter. 

Thofe  of  the  firfl  Kind,  are  either, 

1.  Such  as  may  be  taken  on  the 
Part  of  the  King,  (ch.  43.  fed. 
2,  3.)  or, 

2.  Such  as  may  be  taken  on  the 
Part  of  the  Prifoner. 

A  Challenge  may  be  taken  on  the 
Part  of  a  Prifoner,  either, 

1.  Peremptory,  (ch.  43.  fed.  5  to 
10.)  or, 

2.  For  Caufe,  ch.  43.  fed.  10  to 


The  Jury  being  fworn,  are  to  be 
guided  by  their  Evidence,   ch.  46. 

Whereupon  they  mufl  give  fome 
Verdid,  either  General  or  Special, 
ch.  47. 

Judgments  in  Criminal  Cafes  are 
of  two  Kinds, 

1.  Such  as  exprefly  fentence  the 
Party  to  the  Punlfiiment  pro- 
per for  his  Crime. 

2.  Such  as  give  no  fuch  exprefs 
Sentence. 

Of  Judgments  by  fuch  exprefs 
Sentence  there  are  two  Kinds, 

1.  Such  as  are  fixed  and  dated, 
and  always  the  fame  for  the 
fame  Species  of  Crimes,  ch.  48. 
fed.  2  to  14. 

2.  Such  as  are  difcretionary  and 
variable  according  to  the  diffe- 
rent CIrcumftances  of  each  Cafe, 
ch.  48.  14  to  21. 


Of  Judgments  which  give  no  fuch 
cxprefs  Sentence,  there  are  alfo  two 
Kinds, 

1.  Outlawry,    ch.  48.   fed.    21, 
22,  23. 

2.  Abjuration,  ch.  48.  feft.  24. 


The    mofl    confiderable    Confe- 
quences  of  an  Attainder,  &c.  are, 

1.  The  Forfeiture  of  Lands  and 
Goods,  ch.49.  fedl.  i  to  42. 

2.  The  Lofs  of  the  Wife's  Dower, 
ch.  49.  fe6l.  42  to  47. 

3.  The  Corruption  of  Blood,  ch. 
49.  fedl.  47.  fo  the  E7id  of  the 
Chapter. 

Forfeitures  of  Lands  and  Goods 
are  either, 
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1.  By  the  Common  Law,  (ch.  49. 
fed.  I  to  18.)  or, 

2.  By  Statute,  ch.  49.  fedl.  18  to 

30- 
Judgments  may  be  avoided  either, 

1.  Without  Writ  of  Error,  (ch. 
50.  fed:.  10  to  17.)  or, 

2.  By  Writ  of  Error. 
They  may  be  avoided  by  Writ  of 

Error,  either, 

1 .  For  Faults  apparent  in  the  Re- 
cord, (ch.  50.  fed.  I.)  or, 

2.  For  Matters  dehon  the  Record, 
ch.  50.  fed.  2  to  10. 

The  Party  condemned  is  either  to  be, 

1.  Reprieved,  (ch.  51.  k.Oi,  8,  9.) 
or, 

2.  Executed,  ch.  51.  fed.  i  to  8. 
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AVING  in  the  firft  Book  endeavoured  to  fhew  the  Nature  of 
criminal  Offences,  I  am  now  to  fliew,  in  what  Manner  the 
Offenders  are  to  be  brought  to  Punifhmentj  and  in  Order 
hereto  I  fhall  confider. 


1.  The  Nature   of  the  Courts^  which  have  Jurifdidlion   ovel:   fach 
Offences. 

2.  In  what  Manner  the  Offenders  are  to  be  proceeded  againft  by  fuch 
Courts. 
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And  firft,  for  the  better  Underftanding  of  the  Nature  of  fuch  Courts, 
I  fliall  Premife  feme  Confiderations  concerning  them  in  general,  and  then 
confider  the  Nature  of  the  Principal  of  them  in  particular. 

As  to  the  Nature  of  fuch  Courts  in  general  I  iliall  confider, 

1 .  What  is  requifite  to  the  Conftitution  of  their  Authority. 

2.  What  is  incidental  to  all  fuch  Courts  in  general. 

S.p.c. 54,55.      SeEl.  I.     As  to  the  firft   Point  I  fhall  take  it   for  granted,  That  the 

King  being  the  fupreme  Magiftrate  of  the  Kingdom,  and   intruded  with 

the  whole  executive  Power  of  the  Law,  no  Court  whatfoever  can  have 

any   fuch  Jurifdidlion,  unlefs  it  fome  Way  or  other  derive  it  from   the 

Crown. 

Dak.  ch.  I.        ^e5l.  2.     Yet  it  feems,  That  the  King  himfelf  cannot  fit  in  Judgment 

^•j^-jj^' 5+ ''•  upon  any  Indiftment,  becaufe  he  is  one  of  the  Parties  to   the  Suit;  and 

zR.  3.  I  i .  a.  therefore  where  it  is  faid  in  fome  of  our  ancient  Hiftories,  that  our  Kings 

Speed  521,     Jiave  fomctrmes  fate  in   Perfon  with  the  Juftices  at   the  Arraignment  of 

i^RoI.  Abr.     great  Offenders,    probably   it  ought  not  to  be  intended  that  they  came  as 

535.  Judges,  but  as  Spectators  only,   for  the   greater  Solemnity  of  the    Pro- 

ceeeding. 
•  4lnft.70.71.  ^eSl.  3.  And  it  is  faid  by  '  Sir  Echvard  Coke,  That  the  King  has 
8h'^'  '°^'b  committed  and  diftributed  all  his  Power  of  Judicature  to  feveral  Courts 
14.3*20.  of  Juftice;  and  though  it  may  be  argued  with  the  higheft  Probability 
2  R.  3.11.  both  from  the  Nature  of  the  Thing,  and  the  conftant  Tenor  of  our 
ftofyoTthe  '  ''  ancient  Records  and  Hiftories  fince  the  Conqueft,  and  alfo  from  the 
Exchequer,  Form  of  all  Procefs  in  the  King's  Bench  and  Chancery,  which  is  always 
^f°'"f°'„5-'°made  returnable  before  the  '  King  himfelf,  That  in  old  Time  our  Kings 
56  to"85.  °  in  Perfon,  often  determined  Caufes  between  Party  and  Party,  proper  for 
Dalton  ch  i .  thofe  Courts ;  yet  at  this  Day  by  the  long,  conftant  and  uninterrupted 
« 28  Aff.pl.  u^j^gg  q£  many  Ages,  our  '  -Kings  feem  to  have  delegated  their  whole 
*4rnft.  73.  judicial  Power  to  the  Judges  of  their  feveral  Courts,  which  by  the  lame 
immemorial  Ufage  have  gained  a  known  and  ftated  Jurifdiftion,  regu- 
lated by  certain  and  eftabliflied  Rules,  which  our  Kings  themfelves  can- 
not alter  without  an  Adl  of  Parliament. 
6  H.  7. 4.  b.  ^^^^  ^^  p^j.  jj  feems  to  be  clearly  agreed.  That  the  King  cannot 
Bro.Pat.  53.  give  any  Addition  of  Jurifdidion  to  an  ancient  Court,  but  that  all  fuch 
4  Inft.  125,  Courts  muft  be  holden  in  fuch  Manner,  and  proceed  by  fuch  Rules,  and 
6^Co  lib.  i"  i\ic\\  Cafes  only,  as  their  known  Ufage  has  limited  and  prefcribed  j 
12  a.  and  from   hence  it  foUoweth,  That  as   the  Court  of  King's  Bench  can- 

2  H.  H.  P.  C.  j^Qj.  |-jg  authorifed  to  determine  a  mere  real  Adion  between  Subjedl  and  Sub- 
Skin*.  273.     js*^>  fo  neither  can  the  Court  of  Common   Pleas  to  inquire  of  Felony 

or  Treafon. 

4  Ijlf  ■  ^7^-  SeB,  5.     Nay,  it  is  faid  by  fome,  That  the  King  is  fo   fir  reftrained  by 

the   ancient  Forms   in    all   Cafes   of  this    Nature,   that   his   Grant  of  a 

judicial  Office  for  Life,  which  has  been  accuftomed  to  be  granted  only 

at  Will,  is  void. 

42Aff.i2,i5.      SeB.  6.     And  the  Law  is  fo  jealous   of  any  kind   of  Innovation,  in 

4  Inft.  164.    ^  Matter  fo  highly  concerning  the  Safety  of  the  Subjeft,  as  not  to  endure 

miffion,  1 5,    any  the  leaft  Deviation  from  the  old  known  ftated  Forms,  however  im- 

»6.  material  it  may  feem,  as  will  be  more  fully  fliewn,  Ch.  5.  Se6l,   i. 

F.N.B.tio.b.  ■'  .  J  J 

Bro.  India- 

ment,  22,  38. 

Seei2Co.3i.  ^^.^^  7, 
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Se£l.  7.     And  from -the  like  Reafon  it  follows^  That  Coi\imiflions  to  'MzAA:  ;. 
feize  the  Goods  and  imprifon  the  Bodies  of  all  Perfons,  who  fliall  be  no-  niifiion°T, 
torioufly  fufpedled  of  Felonies   or  Trefpaflcs,  without  any  Indictment  ori;,i6. 
other  legal  Procefs  againft  them,  are  illegal  and  void.  ^  ^^^-  54- 

ScB.  8.     And  it  is  faid,  That  the  King  cannot  grant  any  hew  Commiflion 
whatfoevcr,  that  is  not  warranted  by  ancient  Precedents,  however  necelTary 
it  may  feem,   and  conducive  to  the   publick  Good ;  and  therefore  ''  Com- b  .  r„(i  ,6,. 
miflions  to  affiy  Weights  and  Meafures,  being  of  a  new  Invention,  were  24;. 
condemned  by  Parliament ;  and  it  is  faid  by  '  Sir  Edward  Coke,  That  the '^"^ ':,*^'^ '+■ 
King  could  not  authorize  Perfons  to  take  Care  of  Rivers  and  the  Fifhery  i ,  roI.  Ab. 
therein,  according  to  the  Method  prefcribed  by  the  Statute  oi  Wejhn.  2.  Ch.  3^2-  b. 
47.  before  the  making  of  that  Statute.  q  E  V  ?o  K 

Sect.  9.     As  all  Judges  mufl:  derive  their  Authority  from  the  Crown,  by  31  a 
feme  CommifTion  warranted  by  Law,  they  muft  alfo  exercife  it  in  a  legal  ^''^°-  J^'^g«'« 
Manner,  and  hold  their  Courts  in  their  proper  Perfons;  for  they   cannot"' 
-a<5l  by  ^  Deputy,  nor  any  Way  transfer  their  Power  to  another,  as  the  -  Judges '  Latch  7. 
of  Ecclefiaftical  Courts  may. 

ScSi.  \o.  *  But  it  fcems.  That  regularly  were  there  are  divers  Judges '  Bro.  Coron. 
of  a  Court  of  Record,  the  Adt  of  any  one  of  them  is  effedlualj  efpecially  ^"'^  ^ 
if  their  ^  Commiflion  do  not  exprefly  require  more.  353- 

SeSf.  II.     It  hath  been  ^  relblved,  That  by  the  Common  Law,  all  Pa-  2 J  ^^-  P'-  7- 
tents  of  the   Juftices  of  either  Bench,   Barons  of  the  Exchequer,  Sheriffs,  ^^.  a.  '^' 
Efcheators,  Commiffioners  of  Oyer  and  Terminer,  Gaol-Delivery,    and   of  s  P.  C  53. 
the  Peace,  are    determined  by   the  Death  of  the  King  who  made  them.  ^^"^"  ^'5^' 
Alfo   it  feems  '  certain,  That   at  the  Common  Law  (before  i  Ed.  6.  7. 2.^,  25. 
fet  forth  more  at  large,  Ch.  6.)  if  one  had  been  convidied  of  any  Ofience  Hob.  70. 
before  any  fuch  CommifTioners,  and  the  King  had  died  before  Judgment,  p^''''^  ,J,^" 

J  '  o  ^  J       c  '  v.,rompt.  121. 

no  Judgment  at  all  could  have  been  given,  becaufe  the  King  was  dead  for  e  27  Aff.  23. 
whom  the  Judgment  was  to  have  been  given,  and  becaufe  the  Authority  ^  f^o'^Ab. 
of  the  Judges   was   determined.     Alfo   it  is  fiiid  that  at  ^  Common   Law  n'j^.^ij, ",. 
a  Perfon   attainted   in  the  Time  of  a   former  King,  could  not  have  been  Bcnice  79. 
executed  without  a  new  Warrnt.     Yet  it  hath  been    adjudged,  That  the  ^y^'^'- p^'^' 
Authority  of  a   '  Coroner  or  Verderor  ceaies   not  by  the   Demife  of  the  ^  e.  4.  44! 
King  in  whofe  Reign  they  were    chofen  ;   and   that    the    Office  of  a  "  B"  Judges* 
Sheriff,  in  fuch  Places  where  he  is  chofen  by  a  Corporation,  having  by  its|  g       ^ 
Charter  the  Inheritance  of  the  Office,  does  not  determine  by  the  Demife  cvom.  jur. 
of  the  King;  from  whence  it   feems  alfo  to  follow,  that  no  other   Cor-'^^  a. 
poration-Officer,  who  by  the  Charter  is  invefled  with  any  judicial  Autho- k  ^  ^ff.  pi  8. 
rity,  lofes  it  by  fuch  Demife.  Bro  Coron. 

SeB.  1 2.     And  to  prevent  the  Diforders  and  other  Inconveniences,  which  f  ^  ..^ 
may  happen  upon  the  Death  of  a  King,  from  the  Want  of  Perfons  armed  Dy,  6;  pi.z. 
with  competent  Authority  to  execute  the  Laws,  before  the  Succeflor  can  2  In'i- '7$- 
have  Time  to  appoint  others,  it  was  enaded  by  7  ii?  8  GuL  3.  27.  SeB.  2 1 .  g,^' ^0^^.°' 
That  no  Commiflion  either  Civil  or  Military,  jlmll  ceafe,  determine,    or  bezox. 
'void,  by  Reafon  of  the  Death  and  Demife  of  his  faid  Majejiy,  or  of  any  of  his  Commiffion, 
Heirs  or  Siicccffbrs,  Kijigs  or  ^eetis  of  this  Reahn ;  but  that  every  fuch  Commif  q^q^,  T^,r_ 
fonfkall  be,  corttimie,  aiid  remain  in  full  Force  and  Virtue,  for  the  Space  of  fix  126.  a. 
Months  next  after  any  fuch  Death  or  Demife,  unlefs  in  the  mean  Timefupc7feded,  *^"'  ''"l^'^ 
determined,  or  made  void  by  the  next  and  immediate  Succef or,  to  whom  the  /«- 4E  4.44  ab; 
ferial  Cro^cn  of  this  Reahn,  according  to  the  A51  of  Settlement  in  the  faid  St  a-  and  Bro.  Of- 
tute  before  mentioned,  is  limited  and  appoijited  to  go,  remain  or  defend.  denied  ms"p 

5^^?.  13.     And  it  is  farther  enadted  by  i  Annce,  Stat.  i.  c.  8.  Par.  2.  T.hat  q  foi.  49.' 
no  Patent  or  Grant  of  any  Office  or   Imploynient,  either  Civil  or  Military,  ^^''^"  ^'  ^"• 
hereafter  to  be  made,  fall  ceafe,  deter  mi  fie,  or  be  void,  by  Reafon  of  the  Death    ^    °' ^°' 
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or  Demife  of  any  King  or  ^een  of  this  Realm,  but  that  every  fuch  Patent  or 
Grant  Jkall  be,  continue,  and  remain  in  full  Force  for  fx  Months,  next  after 
any  fuch  Death  or  Demife,  unlefs  in  the  mean  Time  fuperfeded,  determined, 
or  tiiade  void  by  the  next  immediate  SucceJJor,  to  whom  the  Crown  is  limited 
and  appointed  to  go,  remain  or  defcend. 

And  it  is  farther  enadted,  Par.  5,  That  no  CommiJJion  of  Affize,  Oyer  and 
Terminer,  general  Gaol-Delivery,  or  of  AJfociation,  Writ  of  Admittance, 
Writ  of  Si  non  omnes,  Wi-it  of  Afjiflance,  or  CommiJJion  of  the  Peace,  Jl^all 
he  deter nimcd  by  the  Death  of  any  King  or  ^een  of  this  Realm  ;  but  every 
fuch  Ccmmifjion  and  Writ  fiall  be  and  continue  in  full  Force  for  fix  Months 
next  enfuitig,  fiotwithfanding  fuch  De?nife,  unlefs  fuperfeded  and  dcterr7iined 
by  the  next  SucceJJor:  And  alfo  no  original  W}'it,  Writ  o/'Nifi  Prius,  Commif- 
fon,  Procefs  or  Proceedings  whatfoever,  in,  or  ijjuing  out  of,  any  Court  of 
Equity,  nor  any  Procefs  or  Proceedings  upon  any  Office  or  Inquijition,  nor  any 
Writ  0/" Certiorari,  or  Habeas  Corpus,  /;;  any  Matter  or  Caiife,  either  Cri- 
minal or  Civil,  nor  any  Writ  of  Attachment,  or  Procefs  for  Contempt,  &c. 
fall  be  determined,  abated  or  difconti^iued,  by  the  Demife  of  any  King  or 
■§lueen  of  this  Realm  ;  but  every  fuch  Writ,  Sec.  fmll  remain  in  full  Force, 
to  be  proceeded  upon,  as  if  fuch  King  or  ^een  had  lived. 

«2lnft.  311.  As  to  the  fecond  Point,  viz.  What  is  incidental  to  all  fuch  Courts  in 
312.  Far.  1 28  general,  I  fliall  only  take  Notice  of  the  following  Particulars; 
i%  b's  ''f  ^^^-  H-  Firft,  That  all  Courts  of  this  Kind  muft  be  Courts  of  Re- 
16.  a.  239^  d.  cord  ;  for  a  Court  which  is  not  of  Record,  can  neither  impofe  any  Fine 
I  Rol.  Ab.  on  an  Offender,  nor  award  a  Capias  againft  him,  nor  even  hold  Plea  of 
5+^'  '  '  "^  ■  a  common  Trefpafs /'^z  Gf  yfr;/;/j ;  and  from  hence  it  clearly  follows.  That 
Co.Lit  iiy.b.  no  Proceedings  of  any  Court  of  criminal  JurifdicSlion,  can  be  removed 
260.  a.  jj^fo  a  Superior,  but  by  Writ  of  Error  or  Certiorari ;  and  that  no  Aver- 
1  MJd.^2^5.  ment  can  be  taken  againft  the  Truth  of  any  Thing  recorded  in  any  fuch 
3  Lev.  20;.  Court;  '"  and  that  all  Courts  of  Common  Law,  that  have  Povvxr  given 
^Saik^^oo  them  to  fine  and  imprifon,  are  thereby  made  Courts  of  Record. 
'nH6.i2.b.      SeSf.  15.     Secondly,  That  '  all  fuch  Courts  may   injoin  the  People  to 

1  Rol.  Ab.  keep  Silence  under  a  Pain,  and  impofe  reafonable  Fines,  not  only  on  fuch 
s'co.  38.  b.  ^^  '^^'^^1  ^^  convidted  before  them  of  any  Crime  on  a  formal  Profe- 
II  Co  43.  b.  cution,  but  alfo  on  all  fuch  as  fliall  be  guilty  of  any  Contempt  in  the 
Cro  El.  581.  p^j^g  of  the  Court,  as  by  giving  opprobrious  Language  to  the  Judge, 
Brook  'Leet,  or  obftinately  refufing  to  do  their  Duty  as  Officers  ot  the  Court ;  and  it 
12.36.  is  faid.  That  all  fuch  Courts,  except  the  Court-Leet,  may  alfo  imprifon 
dF  N  K^8z-^ii  Cm;]-,  Offenders:  Alfo  it  feems  '*  That  even  a  Court  Leet  is  fo  far  in- 
Lamb.  ch.  3.  trufted  With  the  keeping  of  the  Peace  within  its  own  Precinft,  that  the 
ioH.6.iob.  Steward  of  it  may  by  Recognizance  bind  any  Perfon  to  the  Peace,  who 
j|°^j'' ''■  1j  fhall  make  an  Affray  in  his  Prefence,  fitting  the  Court,  or  may  commit 
feems  con-  him  to  Ward,  either  for  \vant  of  Sureties,  or  by  Way  of  Punifl:iment, 
trary.  without  demanding  any  Sureties  of  him  ;  in  which  Cafe  he  may  afterwards 
•iH.;.  26.3.  impofe  a  Fine  according  to  his  Difcretion  ;  from  whence  it  follows  a  for- 
3  inft.  29.      tiori,  that  other  fuperior  Courts  of  Record  have  the  like  Power. 

ff     '  ^  '        Sect.  16.    Thirdly,  That  no  '  Judge  of  any  fuch  Court  is  compellable  to 

2  Rol.  A.  77.  deliver  his  Opinion  before-hand,  in  Relation  to  any  Queftion  which  may 
^  after  come  judicially  before  him. 

Se£l.  ly.  That  no  fuch  Judge  is  any  Way  punifhable  for  a  mere  ^  Er- 
ror of  Judgment,  as  hath  been  more  fully  fliewnin  the  firft  Book,  Chap.  17. 
SeSl.  6. 


G. 

Bro.  Indifl 


mcnt,    17. 
Crom.  121 


Salk    201. 
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Sea.  l8. 
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SeB.  iS.     It  is  queftjoned,  I  wliethcr  all  Courts  of  Record  may  not  dif- f-^mb..  40^. 
charge  any  Perfon  arrefted,  during  his  Journeying  to  or  from  fuch  Courts, ^^'^  '  ^*^ 
or  neceffary  Attendance  there  by  Procefs  from  any  other  Court:  However  1  /,ev.  159. 
it  feems  to  be  agreed,  That  any  fuch  Court  may  difcharge  a  Perfon  who'  '^'°^^"-  'i- 
fliall  be  fo  arrefted  in  tlie  Face  of  it.  •  Bra  Pr.v.irge, 

35- 

Ck  mpt.  1  go. 

. .       . Gi!bCir3o8b 

2  Stra.  987. 

C  H  A  P.     II. 

Of  the  Court  of  the  High  Steward  of  England. 


A 


ND  now  I  am  to  confider  the  nature  of  the  principal  Courts-of  cri- 
minal Jurifdiftion  in  particular,  and 

1.  Of  the  Court  of  the  High  Steward  of  Eiighvid. 

2.  The  Court  of  King's  Bench. 

3.  The  Court  of  the  Conftable  and  MarHial. 

4.  The  Court  of  the  Juftices  o^  Oyer  and  'Termi?ur. 

5.  The  Court  of  the  Juftices  of  Gaol-Delivery. 

6.  The  Court  of  the  Juflices  of  Aflize  and  Ni/i  Priiis. 

7.  The  Court  of  the  Seffions  of  the  Juftices  of  the  Peace. 

8.  The  Court  of  the  Coroners. 

9.  The  Sheriffs  Torn. 
10.  The  Court-Leet. 

The  Office  of  High  Steward  of  Efigland,  which  anciently  was  Heredi-4rnft  58,^9. 
tary,  not  having  been  granted  to  any  one  fince  the  Reign  of  King  H:nry  ^'[^'^-  Hi'tory 
the  Fourth,  but  only  pro  hac  vice,  either  for  the  Trial  of  a  Peer  on  an  In- "^eJ^^^f^:^" 
dictment  for  a   capital  Offence,  or  for  the  Determination  of  the  Preten-  Crompton  of 
fions  of  thofe  who  claim  to  hold  by  Grand  Serjeanty,  to  do  certain  ho-p?''''",^!^" 
nourable  Services  to  the  King  at  his  Coronation  :  it  feems  needlefs  to  make  ca^.  2, 3. 
a  particular  Inquiry,  concerning  the  Authority  of  the  Court  of  this  High  ^  H.H.P.C.7. 
Officer,  of  which  very  little  Mention  is  made  in  our  ancient  Records  or 
Law-Books ;  and   therefore  I  fhall  content  myfelf  with  remarking  in  this 
Place  in  general.  That  anciently  the  Duty  of  this  Office  confifled  in  fuper- 
vifing  and  regulating   next  under  the  King  the  Adminiftration  of  Juftice, 
and  all  other  Affairs  of  the  Realm,  whether  Civil  or  Military,  and  that  no  3  Inft.  28. 
one  under  the  Degree  of  Nobility  is  capable  of  fo  honourable  a  Poft ;  and  nH.s.u.b. 
for  the  particular  Manner  of  executing  this  Office,  in  the  Trial  of  a  Peer,  Is  p'^c^j., 
Ihall  refer  the  Reader  to  the  Chapter  concerning  the  Trial  of  Peers.  i"fra  CL  g. 
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CHAP.     III. 

Of  the  Court  of  Kings  Bench. 

Videfupra.  SeH\  I.'  Ij  '  HE  whole  Jurifdidlion  which  is  now  diflributed  among  the 
Ch.i.Seft.  3.  J       feveral  Courts  oi  Weftminjler-Hall^  fcems  in   the  firft  Reigns 

ch  10*  °'^'  ^^^^^  ^^  Conqueft,  to  have  been  lodged  in  one  Court,  commonly  called 
» Madox,  fol.  the  King's  Court,  wherein  Juftice  is  faid  to  have  been  adminiftred  fome- 
^H  h'p  p^fi  times  by  the  King  himfelf  in  Perfon,  and  fometimes  by  the  High  Jufticier, 
iRol.  Ab.  94.  who  was  an  "  Oflicer  of  very  great  Authority,  and  ufed  in  the  King's  Ab- 
tetter  A.  and  fence  beyond-fea  to  govern  the  Realm  as  Vice-Roy. 

a^fnft'T  ^'  ^^^-  ^-  ^^^^  °^  ^^^^  ^°""  *^^^  ^°"^^^  °^  ^  Common  Pleas  and  Exche- 
25,  26.  '  quer  feem  to  have  been  derived,  fometime  before  the  making  of  the  Sta- 
'  See  Madox,  tutc  of  Magna  Charta ;  the  former  of  which  Courts  properly  determines 
Que'^2  IrH.  ^^^^^  merely  Civil,  and  the  latter  thofe  relating  to  the  Revenue  of  the 
21,22, 23.  Crown.  And  after  the  "  Eredlion  of  thefe  Courts,  the  fupreme  Court  feems 
\m\  ^''  ^^  Degrees  to  have  obtained  the  Name  of  the  Court  of  King's  Bench,  and 
,  '  hath  always  retained  a  fupreme  Jurifdidlion  in  all  criminal  Matters,  and  alfo 
^  Dyer  187.  in  certain  perfonal  Caufes,  and  is  flill  ^  fuppofed  to  have  always  the  King 
S'Jox5+3,   himfelf  in  Perfon  fitting  in  it. 

544- 

Croniptcn  of  Yoi  the  better  Underftanding  the  Nature  of  this  Court,  I  fhall  confider  tlie 
°""^  "^  '  following  Particulars  : 

1 .  In  what  Manner  it  corredls   all  Kinds   of  Mifdemeanors  of  all 
Perfons  in  general. 

2.  How  far  it  reforms  inferior  Courts. 

3.  How  far  its  Prefence  fufpends  the  Power  of  all  other  Courts. 

4.  What  Rules  are  to  be  obferved  in  the  Form  of  its  Proceedings. 


ca.  10.  feft.  2 
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St'Sf.  3.  As  to  the  firft  Point,  it  is  certain,  That  this  Court  is  intruded 
with  the  higheft  Jurifdidlion,  not  only  over  all  capital  Offences,  but  alfo  all 
4  Inft.  71 .  other  Mifdemeanors  whatfoevef  of  a  publick  Nature,  tending  either  to  a 
2  H.  H.  P.  C.  Breach  of  the  Peace,  or  to  the  Oppreflion  of  the  Subjeift,  or  to  the  raifing 
'  '*  '  of  Fadlion,  Controverfy,  or  Debate,  or  to  any  Manner  of  Mifgovernment; 
fo  that  whatfoever  Crime  is  manifeflly  againft  the  publick  Good,  it  comes 
within  the  Conufance  of  this  Court,  though  it  do  not  diredtly  injure  any 
particular  Perfon  ;  neither  can  any  private  Subjedl,  who  has  not  forfeited  his 
Right  to  the  Protecflion  of  the  Law,  fuffer  any  kind  of  unlawful  Violence 
or  grofs  Injuftice  againfl  his  Perfon,  Liberty,  or  Poffeffions,  from  any  Per- 
fon whatfoever,  without  a  proper  Remedy  from  this  Court,  not  only  for 
Satisfadtion  of  the  private  Damage,  but  alfo  for  the  exemplary  Punifhment 
of  the  Offender. 

Se^.  4.     Neither   is  it  neceffary  in  a  Profecution  of  any  fuch  Offence 

in    this  Court,  to  fhew  a  Precedent  of  the  like  Q'ime  formerly  punillied 

I  Sid.  168.     here,  agreeing  with   the  prefent  in  all    its  Circumftances ;  for   this   Court 

Jg^^jgC,!^]  being   the  Ciijlos  Morum  of  all   the  Subjefts  of  the  Realm,  where-ever  it 

meets  with  an  Offence  contrary  to  the  firft  Principles  of  common  Juftice, 

and 
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and  of  chnigCTO'JS  Gonlequence  to  the  Pubiick,  if  not  redrained,  will  ad<ipc 
fuch  a  Puni^Jiment  to  it  as  is  fuitable  to  the  Heinoufnefs  of  it. 

Sec/.-  5.     And  fo  high  a  Trull  doth  the  Law  repofe  in  the  Juftice  and  In- 
tegrity of  this  Court,  as  generally  to  leave  it  to  the  Difcretlon  of  its  Judges 
to    ii'.flift  fuch  Fine   and   Imprifonment,  and  even  infanio-us  Puniniinent 
on  OtTcnders,  as  the  Nature  of  the  Crime,  confidered  ia  all    its  Circum- 
llances,  iliall  require  j  neither  doth  it  confine  them  to  make  Ufe  of  their  Mo  6'.6. 
own  Prifon,  but  leaves  them  at  Liberty  to  commit  Offenders  to  any  Prifjnf',.9'3- 
in  the  Kingdom,  which  they  fhall  think  molt  proper,  and  doth  not  fuffar  '    '  '  ^'^^' 
any  other  Court  to  remove  or  bail  any  Pcrfons  condemned  to  Imprifonment 
by  diem. 

Se^.  6.     Alfo  this  Court  hath  fuch  a  fovereign  Jurifdidion   in  criminal 
Matters,  that  it  may  proceed  as   '  well   on  Indiftments  found  before  other'  Dalif  2,-. 
Courts,  and  removed  into   this  hy  Ctrtiorari,  as  on  Indictments  or  Infor-^^^^^  ''^' 
mations   originally  commenced   in   it,  whether  the  Courts  before  v/liom  c'arth  ^6. 
fuch  Indidlments  were  found  be  determined   or  fufpended,  or  ftill  ^'^  (i^'',  4.,e.  3. 3,.b. 
and  whether  the  Proceedings   be   grounded  on  the  Common  Law  or  onCromp  jurifd. 
fome  Statute  making  a  new  Law  concerning  an  old  Offence,  and   appoint-  '3'- 
ing  certain  Juftices  to  execute  it,    as  the  Statutes   of   ''  forcible  Entries,  b  g  co.  1 1  s^ 
and   the  '    Statute  of  Philip  and  Mary,  againft  Perfons  taking  away  Fc- See  B.  i .  Ch. 
males  under  the  Age   of  fixteen  Years   from  their  <*  Guardians,  &c.  Nei-^  ^^0^^3.46^ 
thcr  doth  a   Statute  which  appoints.  That  all  Crimes  of  a  certain  Deno- 2  Lev.  179. 
mination  fliall    be  tried  before  certain  Judges,  exclude  the  Jurifdiftion  of^'^^"^  '^^' 
this  Court  v/ithout  exprefs  negative  Words ;  upon  which  Ground  it  hath  a  ^^Keb^yy. 
been  refolved.  That"  33  H.  8.  12.  which  enafts.  That  all  Treafons,  <of(,-.  94. '06, 273. 
within  the  King's  Houfe,  fliall  be  determined  before  the  Lord  Steward  of'^  ^^^^^^  ^-^g- 
the  King's    Houfe,  '  &c.    doth   not   reflrain   this   Court    from    proceeding  2  h.  H.P.'c. 
againft  liich  Offences:  But  where  a  Statute  creates  a  '  new  Offence,  which  5.^  9- 
was  not  taken  Notice  of  by  the  Common  Law,  and  credts  a  new  Jurifdic-  the^Eooks^a- ' 
tion  for  the  Punifliment  of  it,  and  prefcribes  a  certain  Method  of  Proceed- bove  cited  and- 
inar,  it  feems  queftionable,  how  far  this  Court  has  an  implied  Jurifdidtion  in  '^^  t-hapter 

-  ^'  T-  '  I  J  concerning 

lUCh   a   Cale,  Indieimencs. 

SeSf.  7.     But  it  is  certain,  That  the  Law  has  fo  high  a  Regard  to  this 
Court,  that  it  will  not  fuffer  a  ^  Record  regularly  removed  into  it  from  angzjE.j.eb. 
inferior  one,  to  be  remanded  ^  after  the  Term  in  which  it  came  in  (except  ^H  H.p.c.3. 
in  fome  few  '  Special  Cafes ;)  ^  yet  if  the  Juftices  perceive,  that  there  is  any  J^'^^  ^^' 
Pradtice  in  endeavouring  to  remove  any  fuch  Record,  or  that  thefole  Inten-  i  Rol.  Ab. 
tion  of  fuch  P.emovals  is  the  Delay  of  Juflice,  they  may  on  their  Difcretion  534-  G.  2. 
refufe  to  receive  fuch  Record,  and  may  before  it  is  fJed  remand  it  back^^inu^^.' 
again,  for  the  Expedition  of  Juftice  ;  and  upon  this  ''  Ground,  as  I  fuppofe,  s  P.  c.  158^ 
where  one   who  had   pleaded  Not  guilty  to  an  Appeal  below,  and  at  his^,'  Rd- Rep- 
Trial  had  challenged  fo  many  of  his  Jury,  that  the  Inquefl  could  not  be ;  cro  Car. 
taken  for  want  of  Jurors,  whereupon  a  nt\N  Dijlringas  was  awaded,  re-297- 
moved   himfelf  in  the  Court  of  King's  Bench,  he  was  ordered  to  be  re- '^^""^"* 
manded :  Alfo  by  the  Conflrudion  of  the  Statutes,  which  impower  the  1  Lev.  223. 
Conimon  Law  Courts  of  JVe/iminfier,  to  grant  a  '  Nift  Prius  for  the  Trial  ^ ''''^- 3^9- 
of  Iffues  joined  in  thofe  Courts,  the  Juflices  of  the  King's  Bench  may  grant  j/   "  "  '''^* 
fuch  Trial,  as  well  in  Cafes  of  Treafon  and  Felony  as  in  other  common  16  E.  4.  ;.  a. 
Cafes ;  becauie,  for  fuch   Trial,  not  the  Record  itfelf  is  fent  down,  but  f  ™  ^'"°°- 
oidy  the  Tranfcript  of  it.  1  4  inii  74. 

Se£f.  8.     And  it  is  recited  by  6  H.  8.  6.  T'hat  divers  Felons  and  Murderers,  R^y  3<^4- 
tfpon  feigned  and  untrue  Sio-mifes,  had  oftentimes  removed  as  ivell  their  Bo- 
dies as  their  TndiSiments,  by  Writ  and  otherwife,  before  the  King  in  his  Bench, 
and  ccidd  not  by  the  Ord.r  cf  the  Law  be  remitted  and  fent  doivn  to  the  Jujiices 

of 
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oj  Gaol-Delivery,  or   of  the  Peace,  7ior  other  Jiiftices,' Jicr  Commijjioners,  to 
proceed  upon  them  after  the  Cowfe  of  the  Common  Lanv.     And  thereupon  it  is 
enacled,  That  the  Jufices  cf  the  King's  Bench  have  full  Authority  by  their 
Cromp.  Ju  .    jyljcrctions,  to  remand  and  fend  down,  as  'well  the  Bodies  of  all  Felons  and 
zH.  H.P  C  Murderers,  brought  or  removed  before  the  King  in  his  Bench,  as  thir  TndiB- 
3.  4' 4'-       ments,  into  the  Counties  where  the  fame  Murders  or  Felonies  have  been  com.- 
mitred  and  done ;  and  to  command  all  Juftices  of  Gaol-Delivery,  Jufices  of 
Peace,  and  all  other  Jufices  and  Commifjioners,  and  every  of  them,  to  pro- 
ceed and  determine,  upon  all  the  aforefaid  Bodies  and  F?idici  ments  fo  remo- 
ved, after  the  Courfe  of  the  Common  Law,  in  fuch  Manner  as  the  fame  Ju- 
fices  of  Gaol-Delivery,  Jufices  of  Peace,   and  other  CommiJJioners  or  any 
of  them,  might  or  fioidd   have   done,  if  the  faid  Prifmers  or  IndiBments 
had  ?iever  been  brought  into  the  faid  King's  Bench. 
Ray.  367-  Se5f.  9.     In  the  Conftrudion  of  this  Statute  it  feems  to  have  been  hol- 

dcn,  Tliat  it  fliall  not  be  extended  by  Equity  to  High  Treafon. 

SeSl.  10.  As  to  the  fecond  Point,  viz.  How  far  the  Court  of  King's 
Bench  reforms  inferior  Courts,  there  is  no  Doubt,  but  that  this  Court,  be- 
ing the  highelt  Court  of  Common  Law,  hath  not  only  Power  to  reverfe 
erroneous  Judgments  given  by  inferior  Courts,  but  alfo  to  punidi  ail  inferior 
Magiftrates,  and  all  Officers  of  juftice,  for  all  wilful  and  corrupt  Abufes  of 
their  Authority,  againft  the  known,  obvious,  and  common  Principles  of 
natural  Juftice,  but  not  for  mere  Miftakes,  which  an  honeft  well  meaning 
Man  may  innocently  fall  into. 

Seel.  II.  As  to  the  third  Point,  viz.  How  far  the  Prefence  of  this 
Court  fufpends  the  Power  of  all  other  Courts,  it  is  certain.  That  this  being 
'hhVc^^^^  ^  fupreme  Court  of  Oyer  and  T^er miner,  Gaol-Delivery,  and  Eyre, 
9  Co.  n8.b.  doth  fo  far  fufpend  the  Power  of  all  other  Juftices  of  this  Kind,  in  the 
27  Air.  pi.  I.  County  wherein  it  fits,  during  the  Time  of  its  fitting  in  it,  (if  fuch  Ju- 
^  Inil.  73!  ftices  have  ''  Notice  of  its  fitting  there,  and  even  without  fuch  "  Notice, 
"2111.7.29.^  as  fome  fliv,)  that  all  Proceedings  commenced  before  any  fuch  Juftices 
Bro.  Commii-  (}ur],-|g  fuch  Time  are  void  ;  yet  it  ^  feems,  That  fuch  Juftices  may  pro- 
Vide  infia  ceed  upon  Indictments  taken  in  a  foreign  County  and  removed  before 
Ch.  5.  Sea.  3.  them,  becaufe  the  Court  of  King's  Bench  hath  nothing  to  do  with  fuch 
^'''inft ''^  Indidlments,  unlefs  they  be  removed  into  it.  Alfo  there  feems  to  be 
Dy.  2S6.  the  fime  Reafon,  That  fuch  Juftices  may  proceed  upon  Indicflments  taken 
l^i-  45-  before  them,  of  Offences  in  the  fame  County  before  the  Term ;  for  it  is 

<=  Keilw.  152.  fiiij  i,;i  ^  Keilway,  That  if  an  Appeal  be  commenced  before  Juftices  in  Eyre, 
^'  and  afterwards  another  Appeal   be   brought  in  the  King's  Bench,   it  will 

be   a  good  Plea  that  another  Appeal  is  depending ;  which  fliews  that  the 
King's  Bench  ought  not  v/ithout  a  Certiorari,  &c.  to  intermeddle  in  an  Ap- 
peal, whereof  another  Court  is   legally  pofieffed   before  ;  and  the  Reafon 
f  KeiKv.  153.  feems  to  be  the  fame  as  to  Indidiments :  And  it  is  faid  in  the  fame  ^  Book, 
That  if  the  King's  Bench  and  Juftices  in  Eyre  are  in  one  County,  yet  this 
ftiall  not  change  the  Power  of  the  Juftices  in  Eyre,  but  that  if  the  King 
will  make  Procefs  for  any  thing  not  commenced  before  the  Juftices  of  £)vt, 
as  to  fuch  Thing  their  Power  is  ceafed ;  by  v/hich  it  feems  to  be  implied, 
that  as  to  what  was  commenced  before  them,  their  Power  continues  :  Hov/- 
g  3  In-^.  24.    ever,  it  is  certainly  the  -  fafeft  way  for  any  of  the  Juftices  above  mentioned 
4  fnf  73-      proceeding  on  any  ftich  Indidment,  to  have  a  Special  CommifTidn   for  that 
HV.  C.  156,  p^^,.pQfj.^  ^j;,^  it  ig  j-,-^oft  advifable  that  fuch  Commiftion  bear  Ttfe  in  the  Term. 
»' Co.  Entries        ScB .  12.     As  to  the  fourth  Point,  What   Rules  are  to  be  obferved    in 
w  b.  58.  b.   t]-,e  Form  of  the  Proceedings  of  this  Court,  it   feemeth.  That  all  Procefs 
i'co^Entries    upon  ^  Writs   of  Appeal,  and  alfo  all  Procefs  upon  '  Indidlments  removed 
j,-4!b.355.b.  hither  by  G'/V/VfiW  frem  a  foreign  County,  ought   to  be  made  returnable 

356.  b-isa'a.  cora.'/i 
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coram  nobis  ubiciinque  fiierimus^  but  that  all  Procefs  upon  '  Bills  of  Appeal '  '^°-  f-"'f'-' 
againft  ont  in  cKJiodia  Marefcl.ialli,  and  perhaps  alio  upon '' Indictments  5 3  ^' ^^  ^ 
commenced  in  the  King's  Bench,  ought  to  returnable  coram  nobis  apud^Qo.EmKi 
Wejhnonajleriinn  :  Alfo  it  has  been  '  relblved^  That  where  the  Court  pro- 35- a  353 1'- 
ceeds  on  an  Offence  committed  in  the  Hime  County  wherein  it  fits,  the  co',  Co.  En- 
Procefs  may  be  made  returnable  immediately  ;  but  that  where  it  proceeds  on  trie,,  360.  a. 
an  Offence  removed  by  Certiorari  from  another,  there  mult  be  fifteen  Days  c^{>o^;  ,3  ^ 
between  the  Tcfle  and  Return  of  every  Procefs.  CoLit'i3  4.b! 

1  Lev.  61. 
1  Sid.  72.       i  Rol.  Ab    626   pi.  4,  5.       2  liul.550,508'. 


C  H  A  P.     IV. 

Of  the  Court  of  th  Corf  able  and  MarfjuL 

FOR  the  better  Underflanding  the  Nature  of  this  Court,  it  may  not 
be  improper  to  premife  fome  general  Confiderations  concernino-  the 
ancient  Jurifdidion  of  thofe  high  Officers  before  whom  it  is  holden. 

Se5l.   I.     As  to  the  Office  of  High  Conftable  of  England,  which   an-  Dy.  285.  b. 
ciently  v/as  Hereditary,  the  fame    being    efleemed  of  too  high  Authority '^ '""•' ^7- 
to  be  fafely  intrufled  with  any  Subjeft,  but  only  pro  hac  vice,  lince   the    ^^'  '^^* 
Reign  of  King  Henry  the  Eighth,  and  there  being  very  little  to  be  found  Mai^-  Hiftory 
in  our   ancient   Records   and   Hiftories,  concerning   the  particular  Power  "'^ '''^^.^'^^^ 
or  Authority  of  this  high  Officer,  our  mofi:  learned  Antiquaries  feem  to  28^29! '°^'* 
be  able  to  give  us  little  more  than  their  own  Conjedlures  concernino-  this 
Matter.     However  there  is  no  Doubt,  but  that  he   was  an  Officer  of  ve- 
ry great  Power  both  in  War  and  Peace ;  and   indeed  his   very  Name  im- 
ports no  lefs ;  for  the  Word  Conftable  fignifying  in  general  a  Commander  Madox  j-. 
or  Officer,  he  who  was  called  Conftable  oi  Engla?id,  or  the  Kind's  Con- 
ftable, or  fometimes,  by  way  of  Eminency,  the  Conftable,  without  any  MatJox  28, 
other  Addition,  cannot   but   be   thought   to    have   been  a  Perfon  of  the 
higheft  Cominand  and  Authority  5  and   the  Statute  of  13  R.  2,  (whicJi 
is  at  large  fet  forth  in  the  following  Part  of  this  Chapter,)  reftraining  his 
Jurifdicftion   to  Things  touching  War,  not  determinable  by  the  Common 
Law,  in  relation  to  which   it  requires  him  to  proceed  accordino-  to  ancient 
Ufage,    clearly   fuppofes   him    to    have   an   ancient   eftabliffied   Authority 
concerning  thefe  Matters  :  And  it  feems  to  have  been  fomewhat  doubtful 
before  the  making  of  the  laid  Statute,  Whether  the  Conftable  and  Mar- 48  E.  3.3. 
iLal  had  not  a  general  Jurifdidion  over  all  Contrails  whatfoever  made  be-  '^  ^•4-4.  S- 
yond  Sea. 

ScB.   2.     Neither  do   there  feem  to   be  any  greater  Footfteps  in  An-^ 
tiquity,  of  the  original  Inftitution  of  the  Office  of  the  Lord  Marffial,  or 
of  his  Power,  or  Authority ;  for  anciently  there  were  feveral   Officers   of 
the  King's  Houlhold,  who  were  called  Marflials,  as  the  Marflials  of  his 
'Horfes,  of  his  ^  Birds,  and  of  his^  Meafures,  who   had    certain   Salaries '  Mado.t  30. 
allotted  them,  for  the  Management  or  well  Ordering  of  the  Thino-s  com- 
mitted   to    their   Charge.      And   in  the  ancient   Records  relatinf^   to  thofe 
Officers,  there  feems  no  more  to  be  meant  by   having   the  Marffialfy  ^f  ^^^dox  30, 
a   Thing,    than   to   have   the    Overfight,  or   Charge,  or   Ordering  o{  it:^'" 
Alfo  in  our  old  Records,  there  are  fome  Officers  taken  Notice  of  by  the 
Name  of  Marflials,  who  are  mentioned  only  in  general  to  have  been  Ser-^ 
vants  of  the  King's  Houlliold,  without  any  farther  Account  of  the  Na^ '^'-'^"^  =9 
Vol.  II.  D  u^r^^°■ 
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I  Rot.  Ab.     tm-e  of  their  Office  or  Duty  in  particular.     However,  we  find   that  in  the 
^^'''    ■         2  2d  Year  of  King  Edis:.  3.  the  Parliament  granted  Fifteent!is  on  divers  Con- 
ditions, one  of  which   was,  That  there   Ihall  be   no  Marefchalfy  in  Eng- 
land., except  the  Marefchalfy  of  the  King,  and  of  the  Guardian  of  E7ig- 
land,  when  the  King  Hiall  be  out  of  England.     And  it  feems  clear,  That 
there  was  one  Marllial  fuperior  to  the  reft,  who  was  fometimes  called  the 
Madox3i.     Mafter-Marlhal,  at  other  Times  the  King's  Marflial,  the  Marflial  of  E/zg-- 
'^'^^"         land,  or  the  Earl  Marflial,  being  an  Officer  of  very  great  Authority  both 
•FletaLib.  2.  in  War  and  Peace,  whofe  principal  Office  in  '  Time  of  War,  was  to  regu- 
Co  Lit  74    ^^^^  ^^^  Incampments  of  the  Army,  and  to  Aflign  to  the  Troops  their  re- 
*Madox  33,  fpedlive  Ports  in  the  Day  of  Battle,  and  in  ''  Time  of  Peace,  to  provide  for 
the  Security  of  the  King's  Perfon  in  his  Palace,  to  diftribute  the  Lodgings 
there,  and  to  preferve  Peace  and  Order  in  the  King's  Houfliold,  and  to  be 
«4  rnft.  123.  affiftant  to  the  Conftable  in  Determining  Caufes,  and  alfo  to  '  execute  the 
ament'60 " '  Orders  both  of  the  Court  of  the  Conftable,  wherein   he  himfelf  fate  as 
*  Fieta  Lib.  z.  Judge,  and  of  the  ^  Court  of  the  High  Steward,  to  which  he  feems  to  have 
va-  3-  been  only  an  Officer, 

SeB.  3.     But  whatever  might  be  the  original  Inftitution  of  thefe  Officers, 
or  the  Nature  of  their  Authority,  It  is  certain  their  Jurifdidion  is  at  pre- 
fent  declared,  limited  and  reftrained  by  certain  Ad:s  of  Parliament,  beifore 
Madox  29.     the  Making  whereof,  we  have  fcarce  any  Thing  memorable  on  Record  con- 
cerning this  Matter. 

SeSl.  4.  And  firft  it  is  enabled  by  8  2?.  2.  5.  as  followeth,  Becaufe  di- 
vers Pleas  concerning  the  Common  Law,  and  •which  by  the  Common  Law  ought 
to  be  examined  and  difcnfed,  are  of  late  drawn  before  the  Conjiahle  and  Mar- 
flial of  England,  to  the  great  Damage  and  Difqitictnefs  of  the  People  :  It  is 
agreed  and  ordained,  "That  all  Picas  and  Suits  touching  the  Conwmi  Law,  and 
which  ought  to  be  examined  and  difcujfed  at  the  Common  Law,  f:all  }2ct  here- 
after be  drawn  or  holden  by  any  Mea?is  before  the  aforefiid  Conftable  and  Mar- 
fhal,  but  that  the  Court  of  the  fame  Co?iftable  and  Matfl^l  foall  have  that 
which  belongeth  to  the  fame  Court,  and  that  the  Cominon  Law  ft.^all  be  executed 
and  I  fed,  and  have  that  which  to  it  belongeth,  and  the  fajne  fiall  be  executed 
and  I  fed,  as  it  qvas  accuftomed  to  be  ifed  in  the  "Time  of  King  Edward. 

Se5l.  5.  And  it  is  farther  declared  by  13  7?,  2.  2.  in  the  following  Words, 
Bccaife  that  the  Comtnons  do  make  a  gritvous  Complaint,  that  the  Court  of  the 
Cojifiable  and  Marfal  hath  incroached  to  him  and  daily  doth  incroach  Con- 
trails, Covenants,  Ti-efpajes,  Debts  and  Detifiues,  and  many  other  ASlions 
pleadable  at  the  Common  Law,  in  great  Prejudice  of  the  King,  and  of  his 
"■  Courts,  and  to  the  great  Grievance  and  Opprefjion  of  the  People :  Our  Lord 

the  King,  willing  to  ordain  a  Remedy  againft  the  Prejudices  and  Grievance 
aforefaid,  hath  declared  in  this  Parliament,  by  the  Advice  and  Affent  of  the 
Lords  Spiritual  and  Temporal,  the  Power  andJurifdiBion  of  the  f aid  Conftable, 
in  the  Form  that  fclkwcth  :  To  the  Co?i/lable  it  periaineth  to  have  Cognizance  of 
Contrasts  touching  Deeds  of  Arms  atid  of  War  out  of  the  Realm,  and  alfo  of 
Things  that  touch  War  within  the  Realm,  which  cannot  be  determined  nor  dif- 
cujfed by  the  Common  Law,  with  other  tfages  and  Cujloms  to  the  fame  Mat- 
ters pertaining,  which  other  Coriftables  heretcfore  have  duly  and  reafonably  ufed 
in  their  Time.  Joiiiing  to  the  fame.  That  every  Plaintiff  Jhall  declare  plainly 
bis  Matter  in  his  Petition,  before  that  any  Man  he  j'ent  jor  to  anfwcr  thereunto. 
And  if  any  will  complain.  That  any  Plea  be  commenced  before  the  Conftable  and 
Marjhal,  that  jnight  be  tried  by  the  Common  Law  of  the  Land,  the  fame  Plain- 
tiff f  hall  have  a  Privx  Seal  eft  he  King  without  Dificulty,  dire^ed  to  the  faid 
Conftable  and Marft.al,  tofurceafe  in  that  Plea,  until  it  be  dijhift'ed  by  the  King's 
Ccimcil,  if  that  Matter  ''jight  of  Right  to  pertain  to  that  Court,  or  otherwife  to 

be 
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be  tried  by  the  Cotmnon  Law  of  the  Realm  i?/"  England,  a)id  tilj'o  thai  they  fur- 
ceafe  in  the  fnean  'Time. 

SeB.  6.  And  it  is  farther  enacfted  by  i  H.  4.  14.  as  folldwetI«,  For  many 
p-eat  Inconveniences  and  M/fchiefs,  that  often  hai)-  happened^  by  maily  Ap- 
peals made  within  the  Realm  t-/ England  before  this  Timt\  it  is  or  da  i tied  and 
eflahliped from  henceforth^  That  all  the  Appeals  to  bs  made  of  TIAngs  done 
^'ithin  the  Realm,  fmll  he  tried  and  determined  by  the  good  Laws  of  the  Realm, 
made  and  ufed  in  the  Time  of  the  King's  noble  Progenitors  ;  and  that  all  the 
Appeals  to  be  made  of  Things  done  out  of  the  Realm,  Jhall  be  tried  a?id  deter- 
mined before  the  Conftable  and  Mai-JJ^al  of  ¥.no\xn(\  for  the  Time  being:  And 
moreover,  it  is  accorded  and  ajented,  That  no  Appeal  be  from  henceforth  made, 
or  in  any  wife  purfiied  in  Parliament  in  Time  to  come. 

For  the  better  Underftanding  of  the  Conflru(5l!on  of  thefe  StiXtutes,  and  the; 
Nature  of  this  Court,  I  fliall  examine  the  following  Particulars : 

1 .  How  fiir  the  faid  Court  hath  Conuftxnce  of  Points  of  Honour  in 
general. 

2.  Whether  it  can  punl{h  private  Perfons  for  marfhalllng  Fiiriefals; 

3.  Whether  it  can   be  holden   by  a  Lord  Marfhal  alone  without  a 
Conflable. 

4.  Whether  its  Power  as  fo  Appeals  of  Treafon  be  fuperfeded  by  i.6 
or  35  H  8.  or  5  and  6  Ed.  6.  1 1.  or  i  and  2  Ph.  and  Mar.  10. 

5.  By  what  Law,  and  in  what  Manner'  it  proceeds. 

6.  Whether  it  may  be  prohibited  if  it  exceeds  its  jurifdlclion* 

7.  Whether  it  can  be  holden  by  CommifTion. 

SeSl.  7.     As  to  the  firfl:  Point  It  is  obfervable,  That  the  above  men-* 
tioned  Statute  of  13  2?.  2.  declares  the  Jurifdidlion  of  this  Court,  in  Rela-  1  H.  H.  P.  C. 
tlon  to  Things  done  within  the  Realm  in  thefe  Words,  To  the  Coujlahle  5°°- 
pertaineth  Conufance,  &c.  of  things  that  touch  War  within  the  Realm,  which 
cannot  be  determined  nor  difcuJJ'ed  by  the  Common  Law:  From  whence  it 
feems  to  follow.  That  this  Court   has    nothing  to  do  with  a  meer  Civil 
Matter,  no  way  relating  to  War;  and  therefore  the   Proceedings  of  the 
Court  of  the  Lord  Marftial,  in  the  Time  of  King  Charles  the  Firfl:,  for  bare 
fcandalous   Words,    refledling   on   the   '   Honour   or   Gentility  of  Fami- »Rufhworth"s 
lies,  feem  no  way  to  be  maintained ;  yet  it  feems  to  be  taken  for  grant-  ^o"  Part  2. 
ed  in  fome  ''  Books,  That  Difputes  concerning  Precedency,    and  Points 
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of  Honour,  and   Satisfadlion  therein,  are  proper  for   this  Court:  Neither  "Hob.  izt. 
do  I  find,  That  the  Proceedings  therein  againll  Perfons  for  falfly  afTumino-  '^°'-  ^*-  ^7- 
the  Name  and  Arms  of  honourable  Families,  were  cenfured  or  difallow- show  i'^ ' 
ed  by  the  "  learned  Members  of  the  Committee  of  the  Houfe  of  Com-  » Sid  353. 
mons  in  the  Year  1639,  who  were  appointed  to  inquire  into  the  Abufes  ^  n^JJ;  ^^°" 
of  this   Court.     And   it   feems    to    be  "^  admitted   in   the   Argument   of  Coi"  Pmjz/ 
Oldis's  Cafe,  That  all  Matters  of  this  Nature  are  proper  for  this   Court  j  ^'o'- z- 'oji* 
yet  it  feems  to  be  a  large  Interpretation  to  make  thefe  Things  relate  to  d  Pa^jianj^nt 
War,  fo  as  to  come  within  the  Declaration  above  mentioned;  and  the  01(1-564,65. 
Rule   laid   down   in  ''  Rolle's  Reports,  that  the  Marfhal  has  Power  given '  i  Rol.  Re. 
him   where  the  Common  Law  gives   no   Remedy,  feems   no  way  main- ^7- 
tainable  from  the  faid  Statute ;  for  it  doth   not  fay  in    general,  That  to 
the  Conftable  pertaineth  Conufance  of  Things,  which    cannot   be   deter- 
mined by  the  Common  Law,  but  of  Things  of  War,  (s'c.  which  cannot 
be   thereby   determined;  "^  neither  is   it   a   conclufive    Argument,    that   a' '3  H.  4.4. 
Matter  which  is  remedilefs  by  the  Common  Law,  muft  have  u  Remedy^'  ^''' 
from  fomc  other  Law  >  yet  inafmuch  as  by  the  Preamble  of  the  laid  Sta- 
tute^ 
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tute,  its  chief  Intention  appears  to  be  to  prevent  IncrOffchments  on  the 
Common  Law ;  and  luch  Proceedings  in  Matters  wherdof  the  Common 
Law  hath  no  Conufance,  cannot  be  Hiid  any   way  to  incroach  upon  it : 
And  inafmucli  as  the  laid  Statute  is  wholly  declarative,  and  hath  no  nega- 
tive Words ;  and  the  conftant   Practice,  which   is  the  beft  Interpreter  of 
Laws,  and  the  general   Opinion   of  Lawyers,  feera   to  countenance    fuch 
Proceedings,  I  fliall  not  take  upon  me  to  determine  how  far  they  may  be 
warrantable. 
I  Lev.  230.        SeSl.  8.     As  to  the  fecond  Point,  vl%.  Whether  this  Court  can  punifh 
•Sid.  353.     private  Perfons  for  Murfhalling  Funerals;   though   it  fliould  be  granted, 
^^ow.    ep.    j'l^^j.  ^.j^g  ]y[^,.^-,^^jjjj^g  yf  pybijj,^  Pm^ei-^ls  belongs  to  the  Pleralds,  who  are 
Attendants  on  this  Court,  and  that  no  other  Perfons  without  their  Li- 
cence can  lawfully  intermeddle  therein  ;  yet  it  does  by  no  Means  follow. 
That  the  Marflial  has  Power  to  puniHi  thofe  who  {hall  be  guilty  of  any 
fuch.  Licroachment ;  but  the  proper  Remedy  feems  to  be  by  Aftion  on  the 
Cafe  at  Common  Law,  and  not  by  a  Suit  in  this  Court,  which   by  the 
above  mentioned  Statutes  of  8  and  13  i?.  2.  has  Cognizance  only  of  fuch 
Matters,  which  cannot  be  determined  nor  difcuffed  by  the  Common  Law : 
And  this  feems  to  be  the  principal  Reafon  of  Dr.  Oldish  Cafe,  wherein  a 
Suit  in  the  Marfhal's  Court  againft  one  Donniillc,  for  taking  upon  him 
Cafes  in  Par-  without  Licence  to  paint  Arms  and  Efcutcheons,  and  caufing  them  to  be 
liamentjs,    fixed  to  Herfes,  and  providing  and  lending  Palls  for  Funerals,  and  paint- 
^^'  ing  Arms  for  one  who  had  no  Right  to  their  Ufe  at  the  Funeral,  and 

marfhalling  feveral  Funerals,  ^c.  was  prohibited  by  the  Court  of  Ex- 
chequer, upon  great  Deliberation,  with  the  Advice  of  the  reft  of  the 
Judges,  and  the  Judgment  was  afterwards  confirmed  by  the  Houfe  of 
Lords. 

SeB.  9.  As  to  the  third  Point,  viz.  Whether  this' Court  can  be  hol- 
»  Cafes  in  Par- den  by  the  Lord  Marflial  alone  without  the  Conflable,  it  was  ftrongly 
nament65,  infifted  in  the  ^  Arguments  made  ufe  of  in  Dr.  OUis'^  Cafe,  That  tlie 
Fa-.'i  27,1 28.  Lord  Marfh.il  cannot  hold  this  Court  without  the  Conftable ;  and  this 
*■  Ruftworth's  ^vas  alfo  the  Opinion  of  the  '^  above  mentioned  learned  Committee  of  the 
Voi'z^^oce  Houfe  of  Commons  in  the  Year  1639.  And  it  is  certain.  That  all  our 
•S.P.C.  6^  ancient '  Law-Books  and '' Reports  which  fpeak  of  this  Court,  fpcak  of 
Cromp.  Jurif  jf  either  as  the  Court  of  the  Counftable  and  Marflial,  or  of  the  Confla- 
s'lnTcV."  ble  '  only ;  and  it  is  obfervable,  that  the  above  mentioned  Statute  of 
"  "   IZ3-    13  7^.  2.  which  in  the  Preamble  fpeaks   of  this  Court,  as  the  Court  of 


Inft. 


C°^^'j^==^'-^the  Conftablc  and  Marflial,  in  the  Body  of  the  Ad:  mentions  the  Con- 
^^3'h.  4.46.  flable  only.  And  it  is  farther  remarkable,  That  whcre-ever  the  Confta- 
37H.  3.  ;.ab]e  js  mentioned  together  with  the  Marfhal,  as  Judge  of  this  Court,  he 
^^j^'^^^^j^lj  is  always  put  before  him  3  which  feems  to  intimate,  that'he  is  look'd  up- 
3  1.  a.  on  as  the  principal   Judge  of  it :  And  it  is  agreed  by  '  al!,  That  the  Mar- 

•  30  H.  6  6.b  ^-,.^1  cannot  determine  an  Appeal  of  Death,  or  Treafon,  without  a  Con- 
f  Nnil*7rb!ftable;  but  on  the  other  Side  it  may  be  argued,  That  the  Reafon  why  an 
Ruihworth's  Appeal  of  a  capitiil  Matter  ncceflarily  requires  a  Conffable  as  well  as 
Coll.  Part  2.  ]y|Vjj.f|^_^i^  js^  becaufe  i  H.  4.  wliich  orders  how  fuch  an  Appeal  fliall  be 
I  rz^l'c.'"'''  brought,  is  exprefs,  That  it  fhall  be  tried  and  determined  before  the 
Cafes  in  Par-  Conftable  and  Marflial  of  Engknd  for  the  Time  being  ;  whereas  the  other 
^'^^^"^2xo.  Statutes  only  provide  againft  the  Incroachments  of  this  Court,  and  do 
Hutton  3.  not  mention  in  what  Manner,  or  before  whom  it  fhall  be  holden;  but 
I  Cafes  in  Par- jj^gj,  j-^^j^^  j^  ^^^^y.  fuchC^ffioiis  to  ancicnt  Ulage  ;  (6  that  if  ?  before 
^araent  o,  ^^^^^  Statutes  the  Court  was  ufually  holden  before  the  Conftable  and 
"SeeCh.  I.  Marflial  jointly  and  feverally,  ''  according  to  the  common  Ufage  of  other 
''■  '*'■  Coiirts,  which  generally  may  be  h.olJcn   before  one  Judge  in  the  Abfence 


Chap.  4.         X)f  the  Cotirt  of  the  Covjlahle  and  Marpal.  '13 

of  the  reft,  it  feeins  a  reafonable  Conftrudion  of  the  faid  Statutes  to  allow 

this  Court  ftill  to  be  fo  holden  ;  neither  is  it  probable,  That  the  Lord  Mar- 

flial,  upon  tlie  Extinguifliment  of  the   hereditary  Office  of  the  Conftable, 

fhould  from   Time  to  Time  in  the'  Reigns  of  King  iS'/zry  the  Eighth,  » Cafes  in  Piir- 

Q^^n  EUzahctb,  and  King  y^zwcj  the   Firft,  hold  this  Court  by  himfelf ''ament6o, 

without  any  Conftable,  and  alfo  often  be  affifted  therein  by  the  Judges  of  p^i-  ,26 

the  Common  Law,  unlefs  it  were  then  well  known,  that  fuch  his  Proceed-  4lnil.  izS. 

ing  was  warranted  by  the  ancient  and  eftabliflied  Ufage  of  his  Court;  and 

it  is  very  extraordinary.   That  our  Judges  and  Lawyers  fhoald  *"  generally  b  ^ob  121 

take  it  as  a  Thing  granted,  that  the  Marftial  is  at  this  Day  the  proper  Judge  iRol  Rep- ■'7. 

of  Points  of  Honour,  ^c.  if  it  were  imagined  that  he  has  no  Power  to  ad:  ^  ''*''•  '^'^• 

without  the  Concurrence  of  a  Conftable.  i  sid.'  I'l." 

Setl.  10.     As  to  the   fourth   Point,  "oiz.  Whether  the  Power  of  this  » J-ev.  230. 
Court  as  to  Appeals  of  Treafon,  be  fuperfedcd  by  the  Statutes  of  26  iJ.  8. 
13.  or  35  H.  8.  2.  or  5  and  6  Kd.  6.  11.  or  i  and  2  Ph.  and  Mar.  10.  it  is 
obfervable  that  it  is  enacted  by  the  faid  Statutes  ol  H.  8.  and  Ed.  6.  That  all 
Manner  of  Treafons,  &c.  done  out  of  this  Realm  JJmII  from  thaiceforth  be 
inquired,  heard  and  determined  before  the  fujlices  of  the  King's  Bench,   or 
before  CommiJJioners,  &c.  in  like  Maimer  to  all  Intent  and  Purpofes,  as  if 
they  had  been  done  in  the  fame  Shire  'wherein  they  /ImU  be  inquired  of_  &c. 
And  it  is  enadted  by  the  faid  Statute  of  i  and  2  Ph.  and  Mar.  10.  That 
from  the?iceforth   nil  Trials  for  any  Treafon,  JJoall  be  had  and  tifcd  only  ^c- 
cording  to  the  due  Order  and  Courfe  of  the  Common  Law  :  Yet  it  hath  been  Cafes  in  Pat- 
adjudged,  That  none-  of  thefe  Statutes  take  away  the  Jurifdidtion  of  this  liament  62. 
Court  in  Relation  to    fuch  Treafon :  for  the  faid  Statutes   of  H.    8.  and  ^.^ji  ^""^  2. 
Ed.  6.  being  wholly  in  the  Affirmative,  and  it  being  their  chief  Lntention  Vol.  i.  107. 
to  fupply  a  Defeft  in  the  Common  Law,  which  had  provided  no  Method  4  ^"^-  ^**- 
for  die  Trial   of  fuch  Offences  by  Jury,  they  lliall   not  without  exprefs 
Words  be  cbnftrued  to  take  aWay  the  Authority  of  an  ancient  Court,  con- 
firmed by  Parliament ;  and  therefore  the  above  mentioned  Expreflion,  That 
all  fuch  Treafons  fliall  be  tried  by  the  King's  Bench,  &c.  fhall  be  taken  to 
purport  no  more  than  that  the  King's  Bench,  &c.  ft)all  have  Authority  to 
try  them  ;  and  as  to  the  i  and  2  Ph.  and  Mar.  the  plain  Import  thereof 
feems  to  be,  to  reftore  the  ancient  Manner  of  Trial  by  the  Courfe  ef  the  Rufhworth's 
Common  Law  to  all  Treafons  within  its  Jurifdidtion,  which  had  been  much  ^°''-  P^""'  ^• 
altered  by  fome  Statutes  in  the  former  Reigns ;  and   this  is  fully  fatisfied  j5°'/,''°^' 
by  aboliftiing  all  Linovations  in  the  Proceedings  at  Common  Law,  and  has  pi.  75. 
no  Relation  to  Cafes  no  Way  within  its  Conufance.  ^^\%  ^*' 

SeSl.  II.     As  to  the  fifth  Point,  viz.  By  what  Law  and  in  what  Man-  ^  °  "  '^'^' 
ner  this  Court  proceeds,  there  is  no  Doubt  but  that  it  ought  to  follow  its  '  4  Infl.  125, 
own  Cuftoms  and  Ulages  fo  far  as  they  go,  and  in  Cafes  omitted  the  Rules  ^]^^-  5^j 
of  the  "  Civil  Law  :  And  becaufe  this  is  not  a  Court  of  Common  Law,  a  37  H.^.  3.  b. 
^  Condemnation  in  it  for  a  Capital  Off^ence  caufes  neither  Forfeiture  of  Lands  20  b. 
nor  Corruption  of  Blood ;  neither  can  an  error  in  its  Proceedings  be  re-  Ru(^^^;,ht/' 
medied   by  Writ   of  Error,  but  only  by  Appeal  to  the  King  :  And  yet  the  Coll.  Part  z. 


Judges  of  the  Common  Law  take  Notice  of  the  Jurifdi<5tion  of  this  Court,  V°'-  '^  ^°7- 
I  give  Credit  to  a  Certificate  of  its  Judges,  for  the  Trial  of  an  =  IfTue  con-  clf4  in'^Par- 
cerning  its  Proceedings  ;  '  for  the  Civil  Law  is  as  much  the  Law  of  the  "iiamem  62. 


Land,  in  fuch  Cafes  wherein  it  has  been  always  ufedj  as  the  Common  Law  ^  ^  ^"-^5 
is  in  others.  341. 

Se6l.  I  2.     It  is  queftioned.  Whether  the  ?  King  hath  any  Remedy  in  this  Cafes  in  Par- 
Court  againft  an  Offender,  by  Way  of  Indidtment  or  Information  by  the  /^oH.Ve.b. 
Attorney  General.  37  H.  6  3.  b, 

20.  b.  2 1 .  a. 


i^  Of  the  Court  of  the  Jujlkes  Book  11. 

SeSf.  13.  As  to  the  fixth  Point,  viz.  Whether  this  Court  may  be  pro- 
hibited, if  it  exceeds  its  Jurifdidtion,  it  is  exprefly  refolved  in  Oldis's  Cafe, 
That  the  faid  Court  being  holden  before  the  Lord  Marflral  only,  may  be  pro- 
hibited by  the  Courts  of  Common  Law,  if  it  exceed  its  Jurifdidlion,  and 
it  is  f^rongly  infifted  on  in  the  Argument  of  that  Cafe,  That  the  Court  of 
the  Conftable  and  Marfhal,  may  alfo  be  prohibited  ;  but  there  having  been 
no  Court  holden  before  a  Conftable  and  Marfhal  for  thefe  many  Years,  and 
there  fceming  to  be  fmall  Likelihood  of  its  being  revived,  I  fliall  refer  the 
Cafes  in  Par-  Reader  for  the  farther  Examination  of  this  Matter  to  the  learned  Sir  Bar- 
Ijament  6.,    ^/^q/ow^w  Showers's  Report  of  the  foid  Cafe.     [  i  ]  ^  , 

SeS}.  14.  As  to  the  feventh  Point,  viz.  Whether  the  faid  Court  can  be 
holden  by  Commiffion ;  it  feems  to  be  the  better  Opinion  of  the  Court  in 
Parker's  Cafe,  That  during  the  Lunacy  of  an  Earl  Marfhal,  it  may  well 
1  Lev.  230.  be  holden  before  Com.miiTioners  deputed  to  exercife  his  Office ;  and  it  feems 
I  Sid.  353.  j^^j.j  jQ  £^y^  That  fuch  Commiffions,  founded  on  the  plain  Neceflity  of  the 
Cafe,  and  intended  to  prevent  a  Failure  of  Juftice,  as  to  Cafes  of  which  no 
other  Court  hath  Conufance,  are  againft  the  Purview  of  the  Petition  of  Right, 
made  in  the  Third  Year  of  the  Reign  of  King  Charles  the  Firfl ;  which, 
complaining  that  Commiffions  had  been  granted  for  the  Trial  of  certain 
Capital  Offences  and  other  Outrages,  by  the  Martial  Law,  under  Pretence 
whereof  divers  of  the  King's  Subjects  had  been  put  to  Death,  prays  that 
from  thenceforth  no  Commiffions  of  like  Nature  might  iffue  forth  to  be  ex- 
ecuted as  aforefaid. 


CHAP.     V. 

Of  the  Court  of  the  fuflkes  of  Oyer  aiicl  Terminer. 

FO  R  better  L^nderflanding  of  the  Nature  of  the  Courts  of  the  Juftices 
of  Oyer  and  'Terminer  and  Gaol-Delivery,  I  fhall  premife  fome  Confi- 
derations  concerning  them  in  general,  and  then  confider  the  Nature  of  each 
of  them  in  particular. 

SeSl.  I.  But  in  the  firfl:  place,  it  may  not  be  improper  to  remark.  That 
Lamb.  B.I.  the  Prerogative  authorizing  thefe  or  any  other  Jufl:ices,  is  infeparably  united 
ch.  S-.  to  the  Crown,  not  only  by  the  Common  Law,  but  alfo  by  Statute  to  which 

^Levl'zlo.  Purpofe  it  is  enabled  by  zj  H.-^.  24.  That  no  Per/on  or  P  erf  ins,  of  niehat 
Eftafe,  Degree  or  Condition  foever  they  he,  fhall  have  any  Power  or  Autho- 
rity to  make  any  Jiijiices  of  Eyre,  Jiijiices  of  A[fize,  fuflices  of  Peace,  or 
fiflices  of  Gaol-Delivery  :  But  that  all  fuch  Officers  and  Minijiers  fhall  be 
made  by  Letters  Patejit  under  the  King's  Great  Seal,  in  the  Name  and  by  the 
Authority  of  the  King's  Highnefs  in  all  Shires,  Counties  Palatine,  Wales, 
&c.  or  any  other  his  Dotninions,  &c.  atiy  Grants,  Ufages,  Allowance^  or 
A£l  of  Parliament  to  the  Contrary  notwithflanding. 

As  to  what  belongs  to  Juflices  of  Oyer  and  Terminer,  and  Gaol-Delivery  in 
general  I  Ihall  examine  : 

1.  By  what  Kind  of  Infl:ruments  they  mufl   be  confl:ituted. 

2.  How  their  Authority  may  be  fufpended,  revived  or  determined. 

3,  How 


Cliap.  5.  of  Oyer  and  Terminer.  ^^ 

3.  How  far  the  prectic  Letter  of  their  CommifTions  muft  be  obfervcd 
by  fuch  Juftice?. 

4.  What  Form  is  to  be  obferved  in  the  Adiournment  of  fuch  Com- 
miffions. 

5.  How  far  the  Power  given  by  them,  may  be  extended  by  other 
Commillions  to  other  Juftices,  or  committed  to  fewer  than  were 
appointed  by  the  former. 

6.  Whether  fuch  Juftices  can  fit  in  one  County  to  try  Offences  iri 
another. 

7.  Where  there  Records  are  to  be  kept  after  they  are  determined, 

8.  Whether  the  fame  Juflices  at  the  •fam.e  Time  may  execute  both. 
Commiffions. 

EcSl.  2.     As  to  the  firfl:  Point,  njiz.  By  what  Kind  of  Inftrument  fuch 
Juftices  muft  be  conftituted  ;  it  feems  to  be  laid  down  as  a  general  Rule  in 
fome  of  the    old  Books,  That   though  a  Juftice  may  be  difcharged  by 
Writ  under  the  Great  Seal  yet  that  he  cannot  be  made  a  Juftice  by  fuch 
Writ,  but   only  by  "  Commiflion  :  And  it  feems  to  be  holden,  both  by "  Long 
^  Sir  Edward  Co^r  and  Sir  '  Matthew  Hale,  If  any.  fuch  Juftlces  have  their  ^'"^'!  f'^^- 
Authority  by  Writ,  though  made   in  the  fame  Form  and  Words,  that  a  42  Aff.  pi".  1 2, 
legal  Commiflion  ought   to  have,   yet  their  Proceedings    are   void ;    and  \3- 
yet  it  feems,  that  nothino;   more  is  meant  by  thefe  Exprefiions,  if  ftridllv  l'"^"  Afl.384, 
examined,  than  that  all  fuch  Juftices    muft  derive  there  Authority   from  16,  is. 
fuch  Inftruments  as  are  of  a  known,  ftated,  and  allowed  Form,  warranted  ^"'^"^'"^"f' 
by  ancient  Precedents  ;  and   'tis  only  a  Dlfpute  of  Words,  whether  fuch  pindi  '247'. 
Inftruments  are  to  be  called  Writs  or  Commiftionsj  for  if  you  take  the^^ 
Import  of  the  Word  Writ  trom  '  Finch's  Definition  of  it,  who  fajs.  That'  "^  ^""'  '^*° 
it  is  a  Latin  Letter  of  the  King's,  from  his  higher  Courts  of  Record,    Jn^H. P.C. i6r. 
Parchment,  fealed  with  his  Seal,  and   te/ied  hy  him,  it  feemeth  that  the'  §_     '^'^' 
moft  approved  Forms  of  Commiftions  of  Oyer  and  'Terminer,  &c.  may  well  z  H.  H.  P.  c. 
enough  come  under  the  general  Notion  of  Writs,  *which  by  the  laft  men- ^3' 
tioned  "^  Author  are  divided  into  Writs  Original  and  Commiffional :  And  ■*  fiicli  257- 
accordingly  we  find.  That  Commifiions  of  Oyer  and  Terminer,  AfTociatlon,  ofeeft^'^f  o-^ 
and 7?  ?ion  onmes,  granted  upon  fpecial  Occafions,  are  called  Writs  both  byginais,  i.b." 
the  ^  Regifter,  and  alfo  by  ^  Fitzherbert,   who  yet  feems  not  to  approve  ^-  '^• 
of  this  general  Notion  of  the  Word  firit,  and   fays,  That  thefe  Com- =  Finch  3 1  £, 
miflions  fliould  not  properly  be  called  Writs.     Alfo  it  is  faid  by  Sir£J-''^- 
ivard  Coke   in  his  Comment  upon   the   Statute  of  Wefiminjler  the  fecond,  ^\^    *'°^'' 
Ch.  11.  which    mentions    the  Writ   of  Oyer  and  Terminer,  that  Com-- f  n    ■„ 
miffions  were    anciently   granted   by  Writ^   by  which  he    feems    to    'va\- \zl%.7ii,h. 
ply.  That    they    are   otherwife    granted   at   this   Day;  but  he    doth  notsF.N.B.uo, 
tell  us  the  Diftindfion  between  a  Writ  and  Commiflion;  neither  can  I'"- 
-find  that  the  modern  Precedents  differ  from  the  old   ones  3   but  on  the,™!"     '^' 
contrary,  that  it    hath   always  been   agreed.  That  it   is    the  fafeft  Way 
to   follow  the  old  ones :  But  I  muft  confefs.  That  I  cannot  find   a  cer- 
tain Inftance   from    any  ^    Book   of  Authority,    wherein   general  Com- h  vide  infra 
miffions  of  Oyer  and  Terminer  are  called  Writs.     However,  as  to  the  Re-Ce-^^.  34. 
folutions  of  tlie  Judges  in  42  Ajf.  pi.    12,   13    which  are  but  briefly  and 
obfcurely  reported,  and  yet  fcem  to   be  the  chief  Foundation  of  what  is 
faid    in   the   later   Books  relating  to  this  Matter  3    the  Authority  thcreof-S  F.c.q^.A. 
feems  to  amount  to  no  mOre  than  thefe  two  following  Points :  Firft,  That ''  ^''^- 1""^'^- 
Juftices  appointed  by  Commlffion  to  hear  and  determine  certain  Offences,  See  Br .^Com- 
cannot  receive  an  additional  Power  by  Writ  direfting  them  to  inquire  of  miflion, 16,18. 
other  Offences ;  and  tk's  feems  to  be  the  Senfe  of '  Staunford  and  ^  Fitz-  ^"diftment. 

herbcrti^Qo.  31. 
t 


1 6  Of  the  Court  of  the  Jufikes  Book  II. 

«  12  Co.  31.  herbert  in  Relation  to  this  Matter.  ^  Secondly,  That  Writ  impowering 
Perfons  to  inquire  of  Offences,  without  authorizing  them  alfo  to  deter- 
mine them,  are  illegal,  except  in  fuch  Cafes  wherein  they  are  allowed  by 
fRegiikr  ancient  Ufage,  as  where '^  Writs  of  this  Kind  to  Sheriffs  before  the  Sta- 
S^P  c  84.  tute  of  28  £.  3.  9,  And  therefore  where  it  is  generally  faid  in  fome 
«iAnd.  106.  ^  Books,  That  Commiffions  have  been  diredied  to  certain  Perfons  to  in- 
SeePl.Com.  quire  of  certain  Off'ences,  in  order  to  have  them  afterwards  tried  before 
^^°'  other  Juffices,  it  feems,  that  it  ought  to  be  underflood.  That  fuch  Com- 

miffions were   in  the  common  Form  of  Commiffions  of  Oyer  and  T!ermi- 
"  Fol.  Ill,     7ier^  though  they  be  fpoken  of  only  as  Commiffions  of  Inquiry.     As  to  the 
112,  29^  b.     Refolution    in  the  Long  ^   S^uiiito  of  Edward  the   Fourth,  which  is  the 
other  principal  Authority  concerning  this  Matter,  the  Import  thereof  feems 
to  be  no   more  than  this.  That  a  Perfon  cannot  legally  be  aflbciated  to 
Juff-ices  of  Affife   by  a  Writ  direfted  to  fuch  Juftices,  reciting   a  Com- 
miffion  of  AfTociation  to  fuch  Perfon,   and  commanding  the  Juftices  to 
receive  him,  unlefs  there  be   alfo  produced  a  Commiffion  of  Affbciation 
directed  to  fuch  Perfon ;  for  that  the  King  cannot  make  a  Juftice  by  fuch 
Writ  diredled  to  others ;  by   which   it  feems  to    be  implied,  That  by  a 
proper  Writ  he  may   do  it.     And  it  is  certain.  That  the  Commiffion  of 
'  Regitter      Affociation  dire<aed  to   the  Party  himfelf,  is  called  a  Writ  both  by  the 
'  f^N*'b    I     '  Regiffer,  ^  Fitzherbert,  and  ^  Finch,  and  alfo  by  ^  Sir  Edward  Coke,  as 
'  well   as    the  Writ  of  Admittance  direded    to    the  other  Juftices.    How- 
\  J'inftAo7.  ^^^"^  i^  ^^^"^s  clearly  to  be  agreed  by  all  thefe  Books,  That  the  beft  Rule  of 
judging  of   the  Validity    of  any  fuch  Commiffions,    is  their  Conformity 
to  known  and  ancient  Precedents ;  and  this  feems  to  be  the  beft  Reafon 
of  the  Refolution  in  i  And,  296,  wherein  it  is   adjudged.  That  a  Com- 
miffiion  to  a  Corporation,  appointing  fome   of  its  principal  Members  to 
be  Juftices  of  Gaol-Delivery,  together  with  thofe  whom  the  King  ffiould 
appoint  from  Time  to  Time  was  void  :  For  fuch  an  Authority  depending  on 
the  precarious  Appointment  of  other  Juftices,  is  not  agreeable  to  the  known 
Forms  of  fuch   Commiffions ;  but  the  other  Reafon  given  in  that  Book, 
for  fuch  newly  appointed  Juftices  not  joining  with  the  former,  becaufe  their 
Authority  commences  at  feveral  Times,  feems  not  conclufive ;  for  the  Au- 
thority of  Juftices,  appointed  by  Writ  of  Affociation,   is  of  a  fubfequent 
Commencement  from  that  of  the  Juftices  in  the  firft  Commiffion ;  and  yet 
it  is  certain.  That  fuch  may  aft  jointly  together,  as  will  more  fully  appear 
zH.  H.  P.  C.  in  the  following  Chapter. 

2+.  25-  Se5f.  2-     As   to   the   fecond   Point    viz.  How. the  Authority  of  fuch 

Juftices  may   be  fufpended,  revived  or  determined,   there   is  no  Doubt, 

but  that  their  Power  is  wholly  fufpended  by  the  Court  of  King's  Bench 

fitting    in    the  fame  County  for    which   they  are  commiffioned,   during 

the  Time  of  fuch  Sitting,  efpecially  if  they  have  Notice  thereof,  as  hath 

been  more  fully  fhewn  Chap.  3.  Se^.  10.  and  it  feems,  That  their  Jurif- 

« Regifter       didion  is  revived  of  Courfe,  when  the  faid  Court  no  longer  fits  there, 

'24. '25-      without  any  Writ  of  Procedendo,  &c.  Alfo  it  is  certain,  that  their  '  Au- 

.\nfl',6  *     thority  may  be  fufpended  by  a  Writ  of  Superfedeas,  which    is   grantable 

H.P.  C.  162.  on   Proof   that  their  Commiffion   was   unduly   granted  j    in  which  Cafe 

their  Power  may  be  reftored  by  a  Writ  of  Procedendo,  without  any  new 

Commiffion.     But  a  Commiflion  once  determined,  cannot  be  revived  by 

any  Writ  of  Procedendo^  nor  the  Juflices  authorized  a-new  without  another 

Commifljon. 


Se5f.  4, 
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6'i,'c.7.  4.     Such  Commiflions  may  be  determined  exprefly  or- impliedly  ;' I  ^""- '-'3- 
exprefiy,  by  an  abfolute  Repeal  or  Countermand  from  the  King  j  impHcilly, 
feveral  Ways. 

Sect.  5.  Firft,  By  the  Demiie  of  the  King  by  whom  they  were  granted  ; 
but  this  Mifchicf  is  in  a  great  Meafure  obviated  by  late  Statutes,  as  hath 
been  more  fully  fiiewn,  Ch,  i.  ScH.  i"j,  I2,  13. 

Se3,  6.     Secondly,  According  to  fome   Opinions,  by  the  JulViccs  Ac-^'''^:  C'om- 
ceptance  of  any  new  Name  of  Dignity,  as  of  that  of  Duke,  Knight,  qj- ""'''"'"• '''*^' 
Serjeant,  G?c.  But  this  is  remedied  by  i  Ed.  6.  7.  by  which  it  is  cnadled, 
'That  ij  any  prrf.n   being  in  rjiy  of  the  King's  Commijjiom  li'hatfoever,  jhall 
for  time  to  be  made  or  created  Duke^  Archbijhop,    Marqiiefs,  Earl,  V if  count. 
Baron,  Bifiop,  Knight,  Juftice  of  the  07ic  Bench  or  of  the  other,  cr  Serjeant 
at  Law,  or  Sheriff,  yet  that  nofiinthfianding  he  fall  remain  Commiffioner,  &c. 
But  it  hath  been  queftioned,  whether  the  Dignity  of  a  B:\ronet  which  hasCro.  Ca.  104. 
been  created  fince  that  Statute,  be  within  the  Equity  of  it  ?  ^'^-  ^'^P-  ^'• 

Secf.  7.  Thirdly,  By  holding  a  Seffion  without  adjourning  it,  if  the  Crom.  Jur. 
Commiflion  have  no  Time  limited  for  its  Continuance  3  as  where  it  is  ap-j/'p  ^  ,g, 
pointed  ^;-(?  hac  vice  only  3  but  if  it  be  granted  for  a  certain  Time,  or  qiiam- i,  fnil.  16;. 
dill  nobis  placuerit,  it  does  riot  neceffirily  require  any  Adjournment  3  and  ^'■.°; '^°'"" 
therefore,  if  the  Court  holden  by  Virtue  of  fuch  CommifTion,  break  up  Daiif."24,^2-. 
without  any  Adjournment,  or  upon  a  void  one,  as  being  made  without  the  Vide  Dyer 
Confent  of  the  "Majority  of  the  Commiffioners,  yet  it  may  be  holden  again  ^°^ 'J"' ■^■. 
on  a  new  Summons.  ,  Leon.  270. 

Se^.  8.     Fourthly,  By  granting  a  new  Commifllon  to  other  Perfons  of 'o  E<^-  4-  7- 
the  fame  Nature  with  the  former,  though  but  for  Part  of  the  Diftrift  for 
which  the  former  was  granted,  as  fome  fay:  And   whether  '  fuch  new  *  ^!1°- ^°™- 
Commiflion  be  for  a  certain  Time,  or  pro  hac  vice  only  3  yet  the   former    '  '°"' ''' 
Commiflions  fhall  remain  ''  in  Force,  fo  far  as  they  are  conf.ftent  with  the  *"  ^I?- ^°'^' 
latter;  and  therefore  it  feems  certain,  that  a  Commifilon  of  the  Peace  is  not         '  '^"*' 
determined,  as  to  its  Authority  relating  to  the  Peace,  by  a  new  Commiflion 
to  hear  and  determine  Felonies.     But  it  hath  been    holden,  That  it  is  de- '  Bro,  Com- 
termined  as  to   its  Authority  relating  to  Felonies;  but  this  ftems   juftly'"'^'""' ^• 
queftionable,  not  only  as  being  contrary  to  common  Pradice,  but  alfo  be- 
caufe  Juftices  of  Peace,  as  fuch,  feem  to  have  Authority  by  34  £,  3.  to 
hear  and  determine  Felonies,  without  any  fpecial  Claufe  in  their  Commif-''^°- ^^o"^- 
fion  for  that  Purpofe,  as  will  more  fully  be  fliewn  Ch.  8.     But  it  feems  rBro™Ccm. 
certain.  That  a  Commiffion  of -^  Gaol-Delivery   lliall  not  be  determined  miflion,  5. 
by  a  new  Commiffion  oi  Oyer  and  Termi?ier,  becaufe  they  are  of  different '^''j^''^^' 
Natures,     ^  Alfo  it  feems  to  be  clear  not  only  from  2  Gf  3  Ph.  &  Mar.  18.499,' 
fet  forth  more  at  large,  Se5f.  12.  hnt  alfo  in  Cafes  not  within   the  Statute,  z  H.  H.  P.  c, 
that  a  Commiflion  of  the  Peace  for  a  certain  Town  determines  not  the  Au-^^f^^^     g, 
thority  of  the  Corporation,  having  a  Grant  from  the  King,  that  the  Mayor  34  Air.  8.* 
and  Ins  Succeffors  fliall  be  Juftices  of  the  Peace  within  its  Limits,  becaufe  ^^.°j.  *-'°"'- 
fuch  a  Grant   is    irrevocable.     *  Alfo  it  feems  certain.  That  no  new  Com-TH.'^c  162! 
miffion  doth  determine  an  old  one,  unlefs  the  former  Commilfioners  have  4 '"'t-  'f'S- 

Notice  of  it.  _  _  _  Sm'j'ar^' 

SecL  9.     Such  Notice  may  be  given  exprefiy  or  impliedly  ;  exprefiy,  byi2  3.b. 
^fhewing  the  new  Comriiiffion  to  the  former  Comnjiffioners,  which  cer-""  34  Afl:  8. 
tainly  determines  the  Power  of  all  thofe,  to  whom  it  is  iliewn  ;  impliedly,  ^^'-fl-onni 
two  manner  of  Ways.  Moore 'iS6. 

Se:',    10,     I.  By  ''  holding  a  Seflion  by  Force  of  the  new  Commiffion,?]  ^,33- 
vi'hich  feemeth  to  be  agreed  to  be  a  Matter  fo  notorious,  that  the  firft  Ju- ^  h.  H.  P.  c, 
flices  fliall  be  prelluned  to  have  Notice  of  it,  25- 

^  4  rnft.  165. 
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H  P. C  162.      ^cB.   II.     II.  According   to  the  general  Opinion,  by  proclaiming  the 

Bro"Vw      "^^  Commiflion  in  the  County. 

iTiifTion,  6.  Se5t.    i2.     As  the  Authority  of  the  Juftices  appointed  by  anv  former  Com- 

Keilw.  116.  rnifllon,  is  determined  by  a  Grant  of  a  new  one  in  the  Manner  above 
mentioned,  fo  likewifc  were  all  Proceedings  before  fuch  Juflices  difcon- 
tinued  at  the  Common  Law  ;  to  remedy  which  Inconvenience  it  was  en- 
acted by  I  Ed.  6.  7.  Par.  6.  T'hat  no  Manner  of  Procefs,  or  Suit  made,  fucd, 
or  bad  before  any  Jiifices  of  ^JJize,  Gaol-Delivery,  Oyer  and  Tenniner,  yu- 
Jlices  of  Peace,  or  other  f  the  King's  CommiJ/iotiers,  p.iall  not  in  any -wife  be 
dif continued  by  the  maiiing  and  publijlnng  of  any  ne'w  Commifjion  or  Affociation, 

1  Sid.  348.  or  by  altering  the  Names  of  the  Jiijlices  of  Affze,  Gaol-Delivery,  Oyer  and 
2Kely292.  'J'erminer,  fufiices  of  Peace,  or  other  the  King's  Commijjioners,  but  that  the 
jjg.       '      neiv  Jufices  of  Ajjize,  Gaol-Delivery,  and  0}  the  Peace,  and  other  Commif- 

fioncrs,  7nay  proceed  in  every  Behalf  as  if  the  old  Commifjions,  ftflices  and 
Cotnjnijjioners,  had  fill  remaijied  and  continued  not  altered. 

Se5l.  13.  And  it  is  forther  enaded  by  2  G?  3  P/6.  ©*  Mar.  18.  That  all 
andfmgidar  Commifjions  granted  to  any  City  or  'Town-Corporate,  not  beitig  a 
County  in  it  felf  for  the  keeping  of  their  Peace  and  Delivery  of  the  Prifojiers 
remaitiing  in  the  Gaols  of  any  fuch  City  or  Town-Corporate,  JJ^allfland,  re- 
main, and  be  good,  and  available  and  effeSliial  in  the  Law,  to  all  Intet7ts, 
ConfruBions  and  Purpofes ;  the  granting  oj  any  like  Coniniijjion  of  Peace  or 
Gaol-Delivery,  to  any  Commifioner  or  CommiJJions  for  the  Confervation  of 
the  Peace,  or  Delivery  of  the  Prifoners  remaining  in  the  Gaol  of  any  Shire^ 
Lathe,  Rape,  Riding,  or  Wapentake  within  the  Reahn  of  England,  bearitig 
Date  after  the  faid  Commifion  or  Commifioner s  granted  as  is  aforefaid,  to  any 
fuch  City  or  Town-Corporate,  not  being,  as  aforefaid,  a  County  in  it  felf  to 
the  coiitrary  notwithfianding. 
Dalif.  25.  S,eSi.   14.     As  to  the  third  Point,  viz.  How  far  the  precife  Letter  of  fuch 

Commiffions  muft  be  obferved  by  the  Juftices,  it  is  faid  to  be  agreed, 
i^AfT.  PI  2i.xhat  if  a  CommilTion  of  Oyer  and  Terminer,  &c.  be  awarded  to  certaia 
^rom  jur.  Pej-fons  to  inquire  at  fuch  a  Place,  they  can  Jieither  open  their  CommifHon 
Long  quinto  at  another,  nor  adjourn  it  thither,  nor  give  Judgment  there ;  and  that  if 
£.4.133 -a-  they  do,  all  their  Proceedings  fliall  be  efteemed  as  coram  Jion  judice :  Yet 
3  In'ft  31'.      ii  is  agreed.  That  Juftices  appointed  by  Commillion  pro  hac  vice,  may  ad- 

2  H.  H.  P.  C.journ   their  Commiflion   from  one  Day   to  another,  though  there  be  no 
HP  C    60  Words  in  their  Commiflion  to  fuch  Purpofe ;  for  nothing  can  be  more  rea- 
Bro  Com-      fonable,  than  to  intend  that  a  general  Commiflion  authorizing  Perfons  to  do 
miffion,  18.    ^  Thing,  does  implicitly  allow  them  convenient  Time  for  the  doing  of  it. 
Keiynge  57.        ^^^ ^    ^ ^^     ^^  ^^  ^^^  lQ\xxx!r\  Point,  viz.  What  Form  is  to  be  obferved  in 

the  Adjournment  of  fuch  Commifllons,  having   already  in   the  foregoing 

Part  of  this  Chapter,  in  the  6th  and   13th  Sections,  incidentally  treated  of 

the  principal  Queflrions  relating  to  this  Matter,  I  fliall  only  take  Notice  in 

•Rayrn.  115.  this  Placc,  That  it  feems  moft  proper  to'  enter  all  fuch  Adjournments  in 

the  Prefent  Tenfe ,  yet  it  is  faid,  That  the  Entry  of  them  in  tlie  Preter 

•>  I  Sid.  348.  Tenfe,    is  made  good  by  the   Multitude   of  Precedents :  ^  However  it  is 

2  Keb.  2S4.   ^jj^    That  the  Court -will  never  intend  that  there  was  an  Adjournment,  if 

292.  '  1         r  •  J  J      » 

no  Entry  at  all  were  made  01  it. 

Se5l.  16.  As  to  the  fifth  Point,  viz.  How  far  the  Power  given  by 
2  H.  H.  P.  C.  fuch  Commiflions  may  be  extended  by  new  ones  to  other  Juftices,  or 
committed  by  fewer  tiian  were  appointed  by  the  former  ;  it  is  certain, 
That  new  Commiflioncrs  of  this  Kind  may  he  added-  to  tlie  former  by  a 
Writ  or  Commiflion  of  Aflx)ciation,  which  fetting  forth  the  Purport  of  the 
former  Commiflion,  declares  tlie  King's  Pleafure  to  affociate  to  the  Per- 
fons, appointed  by  the  h)-ft,  thofc  tu  whom   luch  new  Writ  cr  Commif- 

flon 


23. 
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fion  is  direfted,  provided  that  fuch  new  Juftices  attend  at  the  Times  and  Places  ^'^,'^"  ''+' 
appointed  by  the  former ;  and  it  is  ufual  to  diredl  another  Writ  to  the  for-  g' '  ' 
mer  Juftices,  commanding  them  to  admit  fuch  new  Juftices  as  their  Aflb-  Finch  31s. 
ciates  with   the  Provifo  above  mentioned  ;  and  the  Writ  to  the  Petfons  foL'^p  p 
aflbciated  is  always  Patent,  and   that  to  the  other  Juflices  to  admit  them  is  ,62      "    '  ' 
Clofe.     But  it  hath  been  ■  refolved,  That  the   firft  JulVices  are  not  bound  4  inH- <6;. 
by  fuch  Writ  to  admit  the  Perfons   named  in  it  as  their  Aflbciates,  unlefs  \  o"g  q"j"to 
they  produce  fuch   Patent  of  Affociation  as  is  above  mentioned  dirc<5led  to 
themfelves,  as  hath  been  more  fullv  fhewn  in  the  firft  Sedion  of  this  Chap- 
ter.    And  it  hath  been  ^  queftioncd,  Whether  a  fpecial  CommifTion  of  Af-  ^  Long  quints 
fociation,  relating    only  to  a   particular    Caufe,  can    affociate    the   Perfons  E- 4- '  "• 
named  in  it  to  Juftices  appointed  by  a  general  Commiffion  ?  Alfo  it  hath  "^' '^°*'^'' 
been  holden,  That  the  King  can  grant  but  one  Patent  of  Affociation  to  one  Fii?-  Aflize, 
Commiffion.  _  _  J^jj^  ,^_ 

Sc£l.   17.     If  after  Juftices   have   fit    by  Virtue  of  a  Commiffion,  and 
taken  divers  Indidments,  and  awarded  Procefs  thereon,  they  ffiall  all,  or 
foiTie  of  them  die,  the  King  may  grant  a  new  Commiffiion   to  thofe  who  Regifler  128. 
are  living  only,  or  to  others,  commanding  them  to  continue  the  Proceed- P- N- B  I'l 
ings  begun,  and  to  proceed  upon  fuch  Procefs,  and  to  hear  and  determine    "  "^'  "''■ 
all  the  Offences  in  the  former  Commiffion :  And  thereupon  the  King  fliall 
fend  a  Writ  unto  the  Executors  of  the  Juflices  who  are  dead,  to  fend  the 
Rolls,  Records,  and  Proceffes  touching  the  PremifTes,  before  the  new  Com- 
miffiioners,  ZSc. 

SeSl.   18.     After  a  Writ  of  Affociation,  it  is  ufual  to  make  out  a  Writ  of  Regifler  124. 
Si  non  omties,  direfted  both  to  the  firft  Juftices,  and  alio  to  thofe  who  are  ^"J^'up'r:* 
fo  affociated  to  them,  which  reciting  the  Purport  of  the  two  former  Com-  \^' 
mlffions,  commands  the  Juftices,  That  if  all  of  them  cannot  conveniently 
be  prefent,  fuch  a  Number  of  them  may  proceed,  &c. 

SeSi.    19.     As  to  the  fixth  Point,  viz.  Whether  fuch  Juftices  may  fit  in  2H.  ti.P.C. 
one  County  to  try  Offences   in  another?  It  feems  agreed.  That  regularly  3 /nft.j^. 
all  Offences   are  to  be  inquired  of,  heard,  and  determined  in  the  County  H.  P.  c.  162, 
wherein  they  were  committed,  and   that  the   King  cannot  authorize  the  j^^^'^gg  pj 
taking  of  them  in  another  j  yet  it  was  adjudged  in   the  Cafe  of  the  City  45. 
o^Gloucefter,  That  if  the  King  grant  to  a  City  the   Privilege  of  being  a  P°pf>-  '6,17. 
County  of  it  felf,  diftinft  from  the  County  within   which  it  lies,  with  a  '  j"  '^^'' 
Saho  or  Refervation,  That  the  Juftices  of  Oyer  and  Terminer,  &c.  for  the 
County  at  large,  may  flill   fit  in  fuch  City,  llich  Refervation  makes  the^  pj'ig^ 
City  flill  remain  Part  of  the  County  for   fuch  Purpofe,  and  confequently,  163. 
that  an  Indidtment  found   within  fuch  City,  of  an  Offence  in  the  County  Dy..286.  PI. 
at  large,  is  good.     Alfo  it  is  certain.  That  by  a  Special  Cuftom  Indidt-  ^^' 
ments  of  Offences  within  a  County,  may  be  taken   ima   Place  out  of  it ;  Raytn,  193. 
as  they  are  in  Facl  taken  both  for  Middltfex  and  Londoti  at  the  Seffiions- 
Hall  at  Nexvgate,  which  flands  in  Lo}ido?i ;  for  it  fhall  be  intended.  That  P°pliam  17. 
at  the  original  Divifion  of  London  from  Middltfex,  there  was  a  fpecial  Pro- 
vifion  made  for  this  Purpofe.     Alfo  it  is  certain,  That  the  King  may  grant  i  fn-l  27. 
a  fpecial  Commiffion  oi  Oyer  and  Terminer,  to  fit  in  one  County  for  hear-  ^Z       '       • 
ing  and  determining  Offences,  whereof  Indidlments  have  been  found  in  Dy.  2S6  PI. 
another:  But  it  is  agreed.  That  the  Trial  muft  be  by  the   Turors  of  the  i?- 

r^         ^  ■'  •'  ~  rl. Com.  390. 

proper  County.  '^ 

SeEl.  20.     As  to  the  feventh  Point,  viz.  Where  the  Records  of  fuch  Ju-  2  H.  H.  P.  c. 
flices  are  to  be  kept  after  they  are  determined,  it  is  enadfed  by  9  Ed.  3.  5.  ^''  ^^' 
That  Juftices  of  Affize,  Gaol-Delivery,  mid  of  Oyer  and  Terminer,  /ZW/  fend  1 4  H.  7. 1 5  b. 
all  their  Records  and  ProceJJ'es  determined  and  put  in  Execution,  to  the  Exche- 
quer at  Michaelmas,  every   Tear  once,  to  be  delivered  there ;  and  the  Trea- 

furer 
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furer  and  Chamberlains,  ivhicb  for  the  'Time  fall  be,  having  the  Sight  of  the 
'CommiJJio7ii  of  fuch  fuf  ices,  fall  receive  the  fame  Recor-ds  and  PrccejJ'es  of 
the  faid  Juftices  under  their  Seals,  and  keep  them  in  the  Treafury,  as  the  Man- 
ner is ;  jo  that  the  Jnfices  alieays  do  firft  take  out  the  Efreats  of  the  faid 
Record's  and  Procefes  againf  them,  to  fend  to  the  Exchequer  as  they  ivere 
ivoTit  before. 
9H.  7.  ga.b.      ScB.  2  1.     As  to  the  eighth  Point,  viz.  Whether  the.  flinie  Juftices  at 
Bro.  Com-      the  fame  Time  may  execute  both  the  Commiffion   of  Oyer  and  Terminer, 
iniflion,  ,7.    ^^^  .^]^^  ^Y-v2X  of  Gaol- Deli  very?  It  feems  certain  at  this  Day,  That  the  fime 
Crom.  jur.      Perfons  being  authorized  by  both  thefe  Commiflions,  may  proceed  by  Virtue 
126.  b.  Qf  t]^e  one  in  thofe  Cafes,  wherein  they  have  no  Jorifdicftion  by  the  other, 

34, 166.      ^"d  execute  both  at  the  fonie  Time,  and  make  up  their  Records  according- 
H.'p.  C.  160.  ly  ;  but  this  doth  not  feem  to  have  been  clearly  agreed  in  former  Times. 
Fitz.Coro.47. 

^    ^'^'  And  now  I  am  to  confider  the  Nature  of  each  of  the  above  mentioned 

CommifTions  in  particular ;  and  firft  of  that  of  Oyer  and  Terminer,  con- 
cerning which  I  fhall  endeavour  to  fhew  j 

1.  Its  feveral  Kinds, 

2.  To  what  Cafes  the  Jurifdidion  given  by  it  doth  extend. 

3.  To  whom,  and  on  what  Occafions  it  is  grantable. 

As  to  the  firft  Point,  thefe  Commifllons  are  of  two  Kinds  ; 

1.  General. 

2.  Special. 

4  inft,  i6z,        SeB.  22.     At  this  Day  the  common  Form  of  fuch  a  General  Commif- 
'^3-  fion,  is  to  authorize  the  Perfons  to  whom  it  is  diredled,  or  three  or  four  of 

Crom.  Jur.     ^i^^^^  ^^  which  Number  either  fuch  or  fuch  particular  Perfons  among  them 
PI.  Com.  3 S4.  are  fpecially  appointed  to  be,  to  inquire  by  the  Oaths  of  lawful  Men,  and 

b.  .--  /-Ilm^  T^l-  i-n/ri  t-  /- 
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by  other  Means,  cf  all  Treafons,  Felonies  and  Mifdemeanors,  being  fpe 


ear 


H  H  P.C.cially  mentioned,  and  of  all  others,  in  fuch  and  fuch  Counties,  and  to 
22.23-         and  determine  the  fime  at  certain  Days  and  Places,  to  be  appointed  by 

them,  &c.     For  which  Purpofe  the  King  acquaints  them,  That  he  hath 

fent  a  Writ  to  the  Sheriffs  of  fuch  Counties,  commanding  them  to  return  a 
Reglrt€ri23.  Jury  before  them,  at  fuch  Days  and  Places  as  fliall  be  notified  by  them,  in 

order  to  make  Inquiries  of  fuch  Offences,  &c. 
34  A(r.  pi.  8.      Se5l.  23.     It  is  obfervable.  That  the  above  mentioned  Commiffion  makes 
42  Ad,  pi.  5.^^^  niention  of  the  Suit  of  the  Party  ;  but  it  feems   to  have  been  anciently 
a  n  .  419.    ^^  ^^^^  comnion  Form  of  fuch  Commiffion  to  direfu  the  Juftices  to  hear 

and  determine  Offences,  as  well  at  the  Suit  of  the  Party  as  of  the  King. 

2  H.  H.  P.  C.  Of  Special  Commiffions  of  Oyer  and  Tennuier,  there  are  many  Precedents 
'°"  "•  in  our  ancient  Law  Books ;  as  firft, 

•  Re  ift  123.      'S'^^-   24.     I.  "Foi"  tlie  inquiring  and  determining  of  fome  particular  e- 
F.  n^'b.  I'lo-normous  Violence  done  to  the  Party,  at  Avhofe  Complaint  the  Commiffion 

is  fued. 
"Kegiftcr  SeB.  25.     II.  ''Or  for   inquiring  and  determining  of  Trefpaffes  done  to 

125, 127.      ^]^e  Poffeffions  of  a  Biflioprick  while  the  Temporalties  were  in  the  King's 

F.N  B.  112,  ,T      J 

, , ,  Hands. 

«  Regifler  SeB.  lb.     III.  "  Or  for  inquiring  and  determining  of  Injuries  offered  to 

'''^-  n         Merchants,  ^c  under  Pretence  tl:at  their  Ships  were  wrecked. 
f-^p"^-     ■  ->  Seel.  27. 
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Si.rJ.  27.  IV.  Or  for  inquiring  and  determining  of  OpprefTions  of  Uiidcr-'^^g'l'*'' ''"^■ 
Slierillo  and  Bailiffs,  and  other  Officers;  after  wliich  tlie  King  may  fend  a  Leuers  o'.'h. 
Writ  to  the  High  Sheriff,  commanding  him,  as  far  as  in  him  lies,  to  remove 
fuch  Perfons  froni  their  Offices  till  fuch  Inquiries  be  made. 

Se^.  28.     V.  Or  for  inquiring  into  the  Want  of  Reparations  of  Sea-j'fS''^" '^^' 
Walls,  Ditches,  Gutters,  Sewers,  Bridges,  (jyc.  f'n.  B  113. 

Se^L  29.     VI.  For  hearing  and  determining  the  Right  and  Title  of  certain 
Perfons  claiming  an  Oflice,  &c.  Yet  we  find  in  Dyer,  That  the  Defendant,  Crom.  Jur. 
fued   before   fuch   Commiflloners,    demurred    to    the    Jurifdiftion  of  the '3  2- 
Court  J  and  it  items  not  to  be  clearly  fettled  there  whether  fuch  Commlf-  J"rji(j- 
lion  be  good._ 

»Vt'i5'.  30.     It  is  obfervable.  That  fome  of  thefe  fpecial  Commifllons  arcf^"'^.j^'**9- 
mentioned    to   be    granted   at   the  Complaint  of  the  '  particular  Perfons  123.3.  125.3. 
fuppofed  to   be  aggrieved;    others   at   the  Complaint  of''  divers  Perfons  b- '26.  a. 
in   general   without  naming  them,   and  '  others   without   any  Complaint  ^  ^/^Jiigf 
at  all.  125.  b. 

Sett.  31.     Alfo  there  are  Precedents  of  other  Commiffions  of  like  Na-'^^S'^" 
ture,  granted   on  particular  Occafions;  but  fuch  fpecial  Commiffions  ha- "^''' 
ving  been  of  late  much  difufed,  I  fliall  refer  the  Reader  for  a  more  cxa.Oi 
Knowledge  of  them  to  the  Rcgi/icr,  and  Fitzherberf  s  Natura  Brcv'ium. 

Et'Sl.   32.     As  to  the  fecond  Point,  'uiz.  To  what  Cafes  the  Jurifdiftion 
given  by  the  Commiffion  of  Oyer  and  'Terminer  doth  extend  ;  it  is  general-  ^'■°-  C<"i'- 
iy  faid,  That  the  Juflices  have  no  Power   from    it   to  proceed    againft  ^j^'^"  fl' 
any  Perfons,  but  thofe  who  are  indidted  before  themfelves,  becaiife   the  h.  j*.  c.  161. 
Words  of  it  are,  That  they  fliall  inquire,  hear  and  determine ;  by  w  liich  '  ^,5-'!,  '>y  _ 
it  feems  to  be  implied.  That  they  muff  enquire  of  an  Offence  before  they  21, 27. 
proceed  to  hear   and  determine  it:  But  this  Reafoning  depending  whol- Skin.  32, 
ly  on  the  Wording  of  general  Commiffions,  which  are  made  in  fuch  Form, 
doth  by  no  Means  prove  that  a  fpecial  Commiffion  of  Oyer  and  Termi- 
ner, reciting  an  Indidlment  of  a  particular   Perfon,    and  authorizing  the 
Juftices  to  fend  for  and  proceed  upon  it  to  try  the  Offender,  is  not  good ; 
and  accordingly  we  find.  That  the  Attainder  of  Dudley,  afterwards  Earl  Crom  Jur. 
oi Leicejier,  by  Virtue  of  fuch  a  Commiffion,  was  not  objeded  againfl  on  '^''  '3,'- 
this    Account,  in    the    Arguments    concerning    it,  reported  in  P/owdefi's  ■^s-,'iS6,kc. 
Commentaries. 

Seci.  33.     It  feems  to  be  '  agreed.  That  where  a  Statute  prohibits  a '^y- 236  pi. 
Thing,  and  doth  not  appoint  in  what  Court   it  fliall  be  puniflied,  the  Of-  ^"j;^     ,  ^ 
fender  may  be  indided  before  Juflices  of  Oyer  and  Terminer,  becaufe  the  13:.   ■* 
King  hath  a  prerogative  of  fuing  in  what  Court  he  will.     But  it  hatli  4 '"'^  '^'i- 
been  ^'  adjudged,  That  if  fuch  Statute  appoint  that  the  Offence  fliall  be 'f^' ^^^■^'" 
determined  in  any  of  the  King's  Courts  of  Record,  it  can  be  proceeded  6  Co.  19.  b. 
againfl  only   in  one  of  the  Courts  of  /Te/lminJier-Ha// ;  becaufe  thofe   be- p°  ^ 
ing  the  highefl  Courts  of  Record,  fliall   be  intended  to  be  only  fpoken  of  Cio.  Eli-I.^^ 
fecundum  excelkntiam ;  and   if  the  A(St  fhould  be  taken  literally  to  intend  737- 
any   Court  of  Record   whatfoever,  the   Sheriff's  Turn,  Court-Leet,  and  ^^'^J!.  ,^,"g'*  ' 
Pic-powders,  and  idl  other   inferior  Courts  of  Record,  would   be  within 
the  Purview  of  it :  And  it  is  farther  reafonable  to  conftrue   the  Statute  to 
extend  to  the  faid  Courts  of  IVejiminfter  only,  becaufe  the  King's  Attor- 
i;fy   alwavs   attends   there,  whofe   Office  it  is,  if  the  Defendant  plead   a 
fpecial    plea,  to    make   a    Replication  ;    yet    both    Sir   Edicard  Coke   and 
Sir  Matthew  Hale  feem   to  be  of  Opinion,  That  on  a  Statute  fo  worded,  ^^f''  "^■'' 
the  Pfofecution  may  be  in  any  Court  of  Oyer  and  Terminer.     And  indeed  hV.C.  161. 
feeing  the  above  mentioned  Limitation  of  fuch  Suits  to  Courts  of.  Record,  ^  ^^  H  P.  C. 
i;  no  more  than  the  Law  would  have  implied,  if  it  had  not  been  expref- r^^.-'^r     ^""'^ 
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fed:  And  it  is  agreed,  That  if  it  had  not  been  exprefled,  the  Suit  miglit 
he  ill  an)'^  Court  of  Oyer  and  I'erimner,  it  may  be  reafonably  argued,  thi.t 
it  may  be  brought  in  any  fucli  Court  notwithftanding  fuch  l^imifation, 
according  to  the  common  Maxim,  quod  exprejio  eorum  qua;  tacite  infunt^ 
Fitz.  Enbin,  nihil  cpcrattir;  efpecially  confidering  that  the  Court  holden  before  Juftices 
'"^'  of  Orrr,  G7c.  is  a  Court  of  Record  of  a  very  high  Nature,  and  much  re- 

garded by  the  Law.  And  as  to  the  ObjeiTtion,  that  the  Confl^rudion  con- 
tended fur,  would  extend  fuch  Suits  to  all  inferior  Courts  of  Record,  it  may 
be  anfwered,  that  it  would  only  extend  them  to  fuch  Courts  of  a  general 
Jurifdidlion,  wherein  Suits  of  Uke  Nature  may  properly  be  brought,  and 
not  to  Courts  of  a  limited  Authority,  inftituted  for  fpecial  Purpofes, 
and  confined  either  to  Offences  at  the  Common  Law,  as  the  Court-Leet 
and  Sheriff's  Turn  arc,  or  to  Contrads  of  a  fpecial  Nature,  as  the  Court 
of  Pie-powders  is :  As  to  the  Objedlion,  That  it  is  moft  reafonable  to  con- 
ftrue  the  Statute,  to  intend  only  fuch  Courts  wherein  the  King's  Attor- 
ney attends,  the  fame  may  be  faid  in  Relation  to  Profecutions  on  Statutes, 
which  mention  no  Court  at  all  wherein  they  fliall  be  brought ;  and  yet 
Dy.  236.  pi.  it  feems  to  be  certain.  That  fuch  Profecutions  may  be  brought  in  any 
*■*■  Court  oi  Oyr  and  terminer  :  Neither  do  I  find  any  Reafon  alTigned,  why 

the  King's  Prerogative,  of  choofing  in  what  Court  he  will  commence  a 
Suit,  fhould  be  reflrained  without  exprefs  Words  in  this  Cafe,  where 
Courts  are  mentioned  in  general,  more  than  in  the  others  where  they 
are  not  mentioned  at  all.  Befides,  it  ought  to  be  confidered.  That  if 
fuch  Profecutions  are  to  be  confined  to  the  Courts  of  Wejiminjler,  no  Of- 
fence againft  any  fuch  Statute  in  any  County,  but  that  wherein  the  King's 
Bench  fits,  could  be  indifted  at  all ;  for  it  is  certain,  that  no  Offence 
can  be  inquired  of  out  of  the  County  wherein  it  was  committed  :  Alfo 
fince  21  'Jac.  i.  4.  fet  forth  more  at  large  in  the  Chapter  concerning 
Informations,  which  reflrains  all  Profecutions  whatfoever  on  Penal  Statutes 
to  their  proper  Counties,  (as  the  Conflrudiion  of  the  faid  Statute  is  now 
fettled)  if  Suits  on  fuch  Statutes  could  be  brought  only  in  Weflminfter-Hall, 
no  Offences  out  of  Mi  JdleJ'cx  could  be  profecuted  at  all. 

Se^.  34.  As  to  tlie  third  Point,  viz.  To  what  Perfons,  and  on  what 
Occafions,  CommifTions  of  Oyer  and  T'ermittcr  are  grantable,  it  is  enabled 
by  the  Statute  of  Wejhninjler  2.  Cap.  29.  That  a  Writ  of  Trefpafs  (ad 
audiendum  &  terminandum,)  from  henceforth  Jl:all  not  be  granted  before  any 
JuJIices,  except  fiiftices  of  either  Bench,  and  fujiices  in  Eyre,  unlefs  it  be 
for  an  heinous  Trefpafs,  ivhere  it  is  neceffary  to  pro-vide  fpeedy  Remedy,  and  our 
Lord  the  King  of  his  fpecial  Grace  hath  thought  it  good  to  be  granted. 

SeB.  35.     And  it  is  farther  enacted  by  2  E.  3.  Ch.  2.  That  Oyers  afid 
Terminers  Jhall  not  be  granted  but  before  Jufices  of  the  Ofie  Bench  or  the 
other,  or  the  Jujiices  Errant s,  a7id  that  for  great  Hurt  or  horrible  Trefpafes, 
and  of  the  King's  fpecial  Grace,  after  the  Form  of  the  Statute  above  meiitioned. 
SeSl.  36.     Alfo  it  is  enaded  by  34  Ed.  3.   i.  That  JVrits  of  Oytr  and 
Terminer  be  granted  according  to  the  Statute  thereof  made,  a?id  that  the  Jufi- 
ces u-hich  fall  be  thereto  affigned,  be  natnedby  the  Court,  and  riot  by  the  Party. 
Se£i.  37.     It  may  perhaps  be  argued  from  the  general  Words  of  thefe 
Statutes,  That  no  CommifTion  of  Oyer  and  Terminer  ought  to  be  granted 
to  any,    but  fuch    Juftices   as  therein    mentioned,   anfl    on    fuch    fpecial 
Occafions.     And  Sir  Edicar  Coke  in  his  Comment  on  tlie  laid  Statute  of 
3  Infi  4  s     Wejlminjicr  2.  does  not  fhew  whether  all  fuch  Commiflions  in  general  arc 
meant  to  be  reflrained  by  it,  or  fuch  only  as  are  of  a  particular  Natute  > 
yet  if  the  Intention   of  the  faid  Statutes  be  fully  examined,  it  feems  rea-, 
fonable  to  confii^ie  the  Purview  of  them  to  fpecial  CommifTions  of  Oyer 
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and  'Terminer,  granted  at  the  Complaint  of  particuLir  Perfons,  upon  feme 

great  Injury  luggefted  to  have  been  done  to  them  j  not  only  for  that  fuch 

fpecial  Conimilfions,  for  redreffing  of  a  particular  Grievance  at  the  Suit 

of  the  Partyj  feem  to   come  more  properly  and  generally  under  the  No-  ^j'*''*'.^'^',,^'' 

tion  of  Writs,  than  general  Commillions  iffued   by  the  King  as  the  com-  i%."&rj{'rft 

mon  Difpcnfer  of  Juitice  to   his  People,  without   any   particular  Appli- s^"^'' <• 

cation  from,  or  Regard  to  any  particular  Perfon  ;  but  alfo  becaufe  there'  "    '''^ 

may  be  a  Mifchief  to  the  Subjedl  from  fuch  fpecial  Commiflions,  which 

cannot  be  feared  from  the  general  ones ;  for  the  Party  who  fues  dut  fuch 

a  ipecial  Cominillion,  may  thereupon  take  out  a  Writ  to  the  Sheriff,  com-  Regider  126, 

nianding  him  to  arreft  the  Goods  fuppofed  to  be  wrongfully  taken  away,  '77- 

and  to  keep  them   in  fafe  Cuftody  till  fome  Order  be  made  concerning  p^J^g'^' 

them,  by  the  Jufticcs  alTigned  to  determine  the  Matter,  which  may  benz.F. 

very  inconvenient  to  the  Perfon  complained  of :  Neither  can  it  be  imagined, 

that   the   Statute   intended  to  reftrain   general  CommilBons    to   enormous 

Trefpalfes,   which   could   not  but  hinder   the    due  Execution  of  Juftice, 

which  requires  the  Punifliment  of  all  Kinds  of  Mifdemeanors,  of  which 

fuch  Commifhoners  are  the  ufual  and  proper  Judges.     But  it  is  reafonable 

indeed,  that  fuch  fpecial  Commiflions  fhould  not  be  granted  but  upon  ur- 

crent  Occafions  ;  and  accordingly  we  find  Precedents  for  the  fuperfedins;  bi  „    -n 

them,  where  the  King  has  been  informed,    that  he  was  impofed  upon  ,25. 

in  granting  them  on  a  Sugeftion,  that  the  Injury  complained  of  was  of '"^'^' P'-^'- 

a  heinous   Nature,    where   in  Truth   it   was   but   a  flight   inconfiderable 

Trefpafs 

For  other  Particulars  concerning  the  Proceedings  of  Juflices  of  Oyer  and 
Terminer,  fee  the  Chapter  concerning  approver,  and  the  Chapter  con- 
cerning Procefs  agaijijl  the  "Jur^. 


CHAP.     VI. 

Of  the   Court    of  the   Jufiices    of  Gaol- Delivery. 

FO  R   the  better  Underftanding  of  the  Nature  of  the  Commiffion  of 
Gaol-Delivery^  I  fhall  confider, 

1 .  What  ought  to  be  the  Form  of  it< 

2.  What  jurifdidlion  the  Juftices  authorized  by  it  have  by  the  Com- 
mon Law. 

3.  What  by  Statute. 

4.  In  what  Place  they  ought  to  hold  their  SefTions.- 

^e6i.   I.     As  to  the  fir fl  Point,  having  already  fhewn  that  all  judicial  ^^j^  ,  ^^  . 
Commiflions  mufl:  be  agreeable  to  ancient  Precedents,  I  fhall  only  fliew  sefl.  4.  w' 
in  this  Place,  the   Purport  of  the  moft  ufual  CommifTion  of  Gaol-Dcli-  Sfft.  9-  and 
very,  which  is  a  Patent  in  Nature  of  a  Letter  from  the  King  to  certain '"''■^'^"^'' 
Perfons,  appointing  them  his  Jufiices,  or  two  or  three  of  them,  of  which 
Number  either  fuch  or  fuch  a  particular  Perfon  among  thefta  is  efpecrally  '^^f^^^  Vj^^^' 
required  to  be,  and  authorizing  them  to  deliver  liis  Gaol,  at  fuch  a  Place,  i:;*" 
of  the  Prilbners  in  it;  for  which  Purpole  it  commands  them  to  meet  at  ^ '^  ^'"^  ^■ 
lii..h  Place,  at  the  Time  whi'.h  they  themfelves  fhall  appoint,  and  informs  ^'' 
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them,  that  ibr_the  f.ime  Purpofe  the  Ring  h.ith  commanded  hi5 
Sherift'  of  the  lame  County,  to  bring  all  the  Prifoners  of  die  fame 
Gaol,  and  tlieir  Attaclmaents  before  thenij  at  fuch  Day  to  be  appointed 
by  them. 

Sc(-L   2.     As  to  the  fecond   Point,  viz.  What   JuriJdidion   Juftices  of 

ti.  KC.  1 58. Gaol-Delivery  have  by  the  Common  Law  3  it  feems  to  be  clear,  That  they 

2  H-H-P-^" may  by  Common  Law  proceed  upon  any  Indiftm.ent  of  Felony  or  Tref- 

Xini.iSi,    pJl"^5  found  before  other  juftices,  againft  any   Peifon   in  the  Prifon   men- 

169.  tioned    in  their  Conmiifiion,  and    not    determined ;    and  therefore   thefe 

B,o.  Coron.    ^oidy  ij-1  ti^e  Statute  of  4  £.  3.  Ch.  2.  "Thnt  the  JujUces  ojjigned  to  deli- 

iz^Co.  3z.     "ocr  the  Gaols  JJ.all  have  Poicer  to  deliver  the  fame  Gaols  of  thofe  that  fiall 

be  hidiSled  before  the  Juftices  of  Peace ^  feem  only  to  be  in  Affirmance  of 

the  Common  Law  ;  and  herein  the  Authority  of  thefe  Juftices  differs  from 

that  of  Juftices  of  Oyer   and  Terminer;  who  regularly  can  proceed   only 

againft  Perfons  indidted  before  themfelves,  as  hath  been  more  fully  {hewn 

in  the  precedent  Chapter,  -S'ftT'.  32. 

&eB.  3.  But  it  is  faid  in  fome  ^  Books,  That  Juftices  of  Gaol-Dehvery, 
qoTtq'^  as  fuch,  have  no  Power  to  take  any  Indiftmentj  but  the  common  Opi- 
Bro  Com-  nion,  that  they  have  fuch  Power,  feems  much  more  agreeable  to  Reafon ; 
miffion  24.  £qj.  1  fui-ely  it  cannot  but  be  implied  in  their  Commiffion  to  deliver  Prifons 
Fitz.  Coron.'  of  their  Prifoners,  that  they  muft  have  Authority  to  make  fuch  Deliver- 
47-  ance  by  due  Courfe  of  Law,  which  cannot  be  without  a  Proclamation, 

* '  ^"^'  ' "  •  if  there  be  no  Profecution j  or  a  proper  Trial,  if  there  be  one,  in  Order 
H.  P.C.  158  to  which  there  muft  be  an  Accufition  of  Record,  without  which  the  Pri- 
i  H.  H.  P.  C.  foner  cannot  be  arraigned  or  tried, 

itnfi  168.  ^^^-  4-  Alfo  it  hath  been  "  holden,  That  Juftices  of  Gaol-Delivery, 
«s  P.  C.I 83.  as  fuch  have  no  Power  to  dehver  the  Gaol  of  Perfons  committed  for  High 
Letter  A.  Treafon,  perhaps  for  this  Reafon,  becaufe  this  being  a  Crime  of  fo  high 
12.  °'  ^^  ^  Nature,  and  againft  the  King  himfelf,  fliall  not  be  included  in  the  ge- 
Crora.  Jur.  neral  Words  of  a  Commiflion,  nor  tried  \^'ithout  the  King's  fpecial  Dire- 
F^z  Co  n  ^^oi''  '■>  '^'^^  ^^'^  Opinion  feems  to  be  much  favoured  by  the  Preamble  of 
47.  "  the  Statute  of  3  H.  5.  Ch.  7.  wherein  it  is  recited,  That  the  Pimifkyncnt  of 

I  And.  MI.  counterfeiting  Money,  (which  is  a  Species  of  Treafon)  pertaineth  not  to  atty 
Judges  of  the  Realm,  but  to  the  King's  Jujlices  before  himfelf,  or  to  f  ecial 
Commifjiojiers  thereto  affigned;  and  thereupon  it  is  cnaded.  That  Juftices  of 
Afftze  fall  have  Power  by  the  King's  Commifjion  to  hear  and  determine  the 
Offence  abovementioticd :  Yet  the  contrary  Opinion  is  not  only  warranted  by 
i    Infi  i6q.  '^^'■y  great  ^  Authorities  but  alfo  it  feems  more  agreeable  to  Reafon  ;  for  fince 
H.P.c.  159  the  Words  of  the  Commiflion  are  general,  and  include  all  Prifoners  alike 
2^-H.  P-C.  .^^jj-j^Q^j.  ^,.jy  Exception,  why  fliouid  thofe  who  are  accufed  of  Treafon, 
35,"  '  "^"    be  conftrued  to  be  out  of  the  Meaning  of  them  more  than  others  ?  efpeci- 
and  the  next  ally  confidcring,  that  the  greater  the  Crime  is  for  which  a  Man  is  impri- 
Ch.  Sea.  4.     (q^q^^  ti^e  greater  Hardftiip  it  is  for  him  to  lie  under  the  Terror  of  a  Pro- 
fecution for  it,  without  being  admitted  to  an  Opportunity  of  clearing  his  In- 
nocence :    And  the  Statute  of  i   Ed.   6.  7.  which  authorizes  fubfcquent 
Commiftioners  of  Gaol-Delivery,  to  give  Judgment  of  Death  againft  fuch 
as    were  found    guilty   before  other  Commiftioners  of  Gaol-Delivery,  of 
Treafon,  ^c.  and  reprieved  before  Judgment,  clearly  fuppofes  fuch  Juftices 
to  have  Power  in  Treafon  as  well  as  in  other  Cafes. 

Sect.  5.     It  feems  clear  from  the  Words  of  the  CommifTion,  that   thefe 

Juftices  have  notliing  to  do   with  any  Perfons  not  in  Cuftody  of  the  Pri- 

Fltz  Coron.    fon  mentioned  in  it,  except  in  fome   fpecial   Cafes ;  for  if  Part  only  of 

'^"  thofe  who  were  Accomplices  to  the  fame  Felony  be  in  fuch  Prifon,  and 

other  Part  of  them  out  of  it;  fuch  Jitftices  for  the  Neceflity  of  the  Cafe, 

may 
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may  '  receive  an  Appeal  againft  thole  who  are  out  of  the  Prifon,  as  well '9 ^^l' 4- 'l*- 
as  thofe    who  are   in    it;  which  Appeal    after  the  Trial  of  ilich  Prilbners,  s.p^c'o^i.D. 
Hiall  be  removed  into  the  King's  Ccncli,  and  Procefs  ili.ill  iiluc  froni  thence 
againft  the  reft:  But  if  thofe  out  of  Prifon  fliould  be  omitted  in  fuch  Ap- 
peal, they  could  never  be  put  into  any   other,  becaufe  there  can  be   but 
one  Appeal  for  one  Felony.     Alfo  it  is   faid    both  by  ''   Staiinford^  and  "  S.  P.  C.  64. 
'  Hiile^  That  fuch  Juftices  may  receive  an  Appeal   by  Bill  againft  one  let  ^'_  ^-         ' 
ft-^  to  Bail.   [2]     But  I   cannot   find  any  Authority  in  the  **  Books,  cited   by  ,60. 

them  for  that  Purpofc,  to  warrant  this  Opinion;  for  though  it   be  true, '^1  PC  179, 
That   the  Court  of  King's  Bench  may  receive   an  Appeal  by  Bill,  againft  ^"1;^'^ '^'"'^' 
one  for  whom  Bail    is  filed,  as  being  iti  Cuftodia  Marefchalli ;   yet   this  ■*  3ZH.6.4  a, 
feems  to  depend  on  the  particular  Ulage  of  that  Court.     And  I  do  not  find  39  H  6  27.  b. 
It  faid  in    any  Book,  That   thofe  who  are   bailed  by  any  other  Court,  ^^  H.^.i'o.^b. 
are  looked  upon  as  Prifoners   in  the  Prifon   belonging  to  fuch  Court,  but  2' H. 7. 33,  a. 
only  in    the   Cuftody   of  their  Sureties,   who   may  detain    them  where- ^^'-^^ '"^i^^'"' 
€vef  they  pleafe:  However,  it  feems  to  be  agreed  by  all  the  Books  above- Dy  99  \'\.bz. 
mentioned,  that   fuch  Juftices  have  no  more  to  do  with  one  let  to  Main-  2'°-  Appeal, 
prize,  than  if  he  were  at  large,  becaufe  fuch  Perfon  can  in  no  Senfe  bej^j'^'  ^'' 
faid  to  be  a  Prifoner,  fince  it  is  not  in  the  Power  of  his  Sureties  to  detain 
him  in  their  Cuftody,  as   will  be  more  fully  fliewn  in  the  Chapter  con- 
cerning Bail. 

Se5}.  6.     It  feems  clear,    that  fuch  Juftices  have   not   only  Power  to4jnft-;»67-' 
difcharge  fuch  Prifoners,  as  upon  their  Trial  ftiall  be  acquitted ;  but  alfo   "j''   ''™"' 
all  fuch  againft  whom,  upon  Proclamation  made,  no  Evidence  ftiall  appear  H.  P.  c.  158. 
to  indidlthem;  which  neither  Juftices  of  PeaCe,  nor  Juftices  oi  Oyer  and^"-^-^^- 
terminer  can  do. 

SeB.  7.     Alfo  there  feems  to  be  no  Doubt,  but  that  the  Juftices  of  Gaol^  '  5  H.  7. 5.  b. 
Delivery  may  award  Execution,  againft  fuch  Prifoners  as  have  been  out- ^^p*'^' ^9- 
lawed  for  Felony  before  Juilices  of  Peace.  2  H.  H.  P.*C. 

Sett.  8,     Alfo    notwithftanding  the   Commiflion  of   Juftices   of  GaoUss- 
Delivery  be  in  ftricftnefs  determined   after  the  End  of  their  Seflion,  yet  Dyer  205. 
it  feems  to  be  fettled  at  this  Day,  That  they  have  Power  either  to  order  P'-  s- 
the  Execution  or  Reprieve  of  the  Perfons  who  have  been  condemned  before  ^  h'h"  P^c 
them.  3;. 

SeSf.q.  Alfo  it  is  faid  by  fome.  That  the  Juftices  of  Gaol-Delivery  ^ont  C.ompt. 
may  by  the  Common  Law  punifti  thofe  who  unduly  bail  Prifoners,  as  be-*  q^'^rg  g  p  C, 
ing  guilty  of  a  negligent  Efcape  ;  but  it  feems  needlefs  ftricflly  to  examine  132. Letter  B. 
this  Matter,  fince  they  have  certainly  fuch  Power  by  Statute,  as  will  be  S.  P.  C.  77.3. 
more  fully  fliewn  in  the  following  Part  of  this  Chapter.  ssE.  3.39.3, 

As  to  the  third  Point,  viz.  What  Jurifdiftion  Juftices  of  Gaol-Delivery 
have  by  Statute,  I  fliall  confider  the  fame* 

1.  In  Relation  to  Appellees. 

2.  To  irregular  Bailment  of  Prifoners. 

3 .  To  Sheriffs,  &c.  refufing  to  receive  Prifoners, 

4.  To  Peribns  convidled  before  former  Juftices. 

5.  To  Offences  created  by  Statute. 

Seil.  10.     As  to  the  firft  Particular,  it  is  enafled  by  28  £.  i.  'That  they  2  H.  n,P.  c 
may  aivard  Procefs  into  a  foreign  County  againft  thofe  ivho  fiall  be   af)pcaled  l^- 
before  them  by  an  Approver,  as  fliall   be  more  fully   ftiewed   in  the  Chapter 
concerning  Approvers. 

Vot.II.  H  Sect.  11. 
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SeSf.  11.     As  to  the    fccond   Particular,  viz.  The   Power  of  fuch  Ju- 
ftices  m  Relation  to  the  Bailment  of  Prifoners,  it  is  cnaded  by  27  Ed.  i. 
cap.  3.  commonly  called  the  Statute  Dcjinjbus,  T'kat  Jujiices  of  y^J/ife  JJoall 
deliver  the  Gaols  of  Counties  icbcre  tbcy  take  yljjifes,  &c.  and  inquire  if  She- 
riffs, or  any  other ^  have  let  out  by  Replevin  Prifoners  not  repleviable,  or  have 
offended  in  any  Thing  contrary  to  the  Form  of  the  Statute  of  Well:minf!:er  i . 
Cap.  15.  and  ivhom  they  pall  find  guilty,  they  flail  chajlen  and  prmfj  in 
all  Things  according  to  the  Form  of  the  Statute  aforefaid. 
F.  N.  B,  251.      SeB.  12.     But  this  Statute  mentioning   only  Juflices  of  Aflizc,  it  may 
h'  p  p      8  pci'h'^ps  be  queflioned,  whether  it  is  to  be  extended  by  Equity  to  Juftices 
4  inli.  169.    of  Gaol-Delivery  by  fpecial  Commiflion,   not  being  Juilices  of  AfTife. 

SeSi.  13.  However,  it  is  enacted  by  4  Ed.  3.  cap.  2.  That  fuftices  af~ 
fgned  to  deliver  Gaols^  fiall  have  Power  to  enquire  of  Sheriffs,  Gaolers,  and 
others  in  whofe  Ward  Perfons  indiclcd  before  Wardens  of  the  Peace  foall  he, 
if  they  make  Deliverance,  or  let  to  Mainprize  any  fo  indicled,  which  be  not 
mainpernable,  and  to  punijh  the  faid  Sheriffs,  Gaolers  and  ethers,  if  they  do 
any  Thing  againft  this  A51. 

Se5l.  14.  It  is  obfervable,  that  this  Statute  faith  only  in  general, 
That  fuch  Juftices  fhall  have  Power  to  punifh  the  Offenders  therein  men- 
tioned, without  faying.  That  they  fliall  punifli  them  according  to  the 
S.  P.  C  77-3.  Form  of  the  Statute  of  Wefiminfler  i,  as  the  above  mentioned  Statute 
de  finibus  does ;  yet  it  is  faid,  That  they  may  punifh  them  according  to 
the  Form  of  the  faid  Statute  of  Wefiminfter,  as  much  as  if  it  had  been 
expreffed. 

SeB.  ir.  Alfo  it  is  enafted  by  i  G"  2  Ph.  &  Mar.  13.  Ibatifavy  Ju- 
ftice  of  the  Peace  of  the  Qiu:)rum,  or  Coroner,  jhall  offend  againfl  the  Pur^ 
\iew  of  the  faid  Statute,  either  as  to  bailing  Prifoners,  or  taking  their  Ex- 
aminations, or  the  Information  of  thofe  that  bring  them  before  them,  or  not 
putting  the  fame  in  Writ,  or  not  certifying  them  to  the  next  C.:ol- Delivery, 
or  not  putting  in  Writing  the  Evidence  given  to  a  Jutj  on  a  Coroner's  In- 
quefi,  of  Murder  or  Manfiaughter,  or  not  binding  over  material  Witnejfes 
againft  Perfons  accufed  of  Felonv,  to  give  Evidence  at  the  7iext  General  Gaol- 
Delivery  or  not  certifying  fuch  Evidence,  and  alfo  fuch  Recogtiizances,  Sec. 
the  fuffices  of  Gaol-Delivery  of  the  Place  cohere  fuch  Offence  fall  be  com- 
jnitted  upon  due  Proof  thereof  by  Examination  before  them,  foall  for  every 
fuch  Offence  fet  fuch  Fine  as  they  Jl^all  think  meet,  &c. 

Se5l.  16.  As  to  the  third  Particular,  viz.  The  Power  of  fuch  Juflices 
in  Relation  to  Sheriffs,  &c.  refufing  to  receive  Prifoners,  it  is  enaded  by 
4  £.  3.  cap.  10.  That  fufiices  of  Gaol-Delivery  J]:aU  punifi  Sheriffs  and 
Gaolers,  refufmg  to  take  Felons  into  their  Cuftody  frotn  Confables  and  Town- 
Jhips,  without  being  paid  for  fuch  Receipt. 

Se£l.  17.  As  to  the  fourth  Particular,  viz.  The  Power  of  fuch  Ju- 
flices, in  Relation  to  Perfons  convided  before  former  Juflices,  it  is  en- 
abled by  I  E.  6.  cap.  7.  That  where  any  Perjon  or  Perfons  fall  be  found 
guilty  of  any  Treafon  or  Felony,  for  the  which  judgment  of  Death  Jhould 
or  may  enfue,  and  Jhall  be  reprieved  to  Prifon  without  "Judgment  at  that 
Time  given  againjl  him,  her  or  them  fo  found  guilty,  thofe  Perfons  that 
at  any  Time  hereafter  jhall  by  the  King's  Letters  Patent  be  affigned  Ju- 
flices to  deliver  the  Gaol,  where  any  fuch  Perfon  or  Perfons  found  guilty 
fall  remain,  fl.mll  have  full  Power  and  Authority  fo  give  Judgment  of  Death 
agai7ifl  fuch  Perfon  fo  found  guilty,  and  reprieved,  as  the  fame  Juflices 
(before  whotn  fuch  Perfon  or  Perfons  was  or  were  found  guilty)  might  have 
dotie,  if  their  Commiffon  of  Gaol-Delivery  had  rc?}mined  and  contijiued  in 
full  Force  ami  Strength, 

Se5l.  18. 
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Sec/.  18.     It  hath   been  holden  that  this  St.itiite  extends  not  to  Con- ' « <"o- 33- 
vidions  before  Jufticcs  of  Owr  and  Tenn'uier,  not  only  becaufe  Convidions  -jt" miner ' 
before  Jullices  of  Gaol-Delivery  only  are  mentioned,  but  becaufe  the  Pro- 
ceedings before  Jufticcs  of  Oyer  and  Terwiiic?',  after  the  Oxer  determined, 
ought  to  remain  in  the  King's  Bench,  and  the  Records  before  the  Jullices 
of  Gaol-Gclivery  with  the  C///?5i  Rotiihiim. 

Sea.  19.  Alfo  it  feemeth,  That  fince  the  Statute  fpeaks  only  of  Per- Dulifon  20, 
fons  reprieved  before  Judgment,  it  gives  fubfequent  Commiflioners  no  man- 
ner of  Power  over  Perfons  condemned  by  former  Juftices ;  and  therefore  it 
hath  been  holden,  That  if  a  Perfon  condemned  by  former  Juflices,  plead 
a  Pardon  before  their  Succeilors,  they  have  no  Power  to  allow  it,  but  that 
the  Record  ought  to  be  removed  by  Certiorari  into  the  King's  Bench,  and 
the  Prifoner  alfo   by  Habeas  Corpus,  and  that  there  the  Pardon  fliall  be  al-  , 

lowed  or  d Hallowed.     And  from  the  fame  Reafon  it  feems  to  follow,  That 
fubfequent  J u dices  have  no  '  Power  from  this  Statute  to  award  the  Execu-  QsP^^  Dy. 
tion   of  Perfons  condemned  by  former  Juftices,  and   reprieved  by  them  :  ^'^^w  j,  ^.V. 
B'.it  if  Judgment  had  not  been  given  by  the  former  Juflices,  there   is  no  35.  contra. 
Doubt  but   Lijat  tlic   fubfequent  ones  might  by  Force  of  this  Statute  have 
allowed  the  Pardon,  or  given  Judgment,  and  awarded  Execution,  (sfc.  as  the 
firft  might  have  done.     Alfo  it  hath  been  adjudged.  That  not  only   fuch 
fubfequent  Juflices  .;s  are  authorized  by  the  fame  King,  by  whom  the  for- 
mer were  CommifHoned,  but  alfo  that  the  Juflices  of  the  next  King  may  7^0. 31.  b. 
have  the  like  Power  by  Virtue  of  this  Statute.  ^'''^°"  '°- 

Se^.  20.  As  to  the  fifth  Particular,  viz.  The  Jurifdidion  of  Juflices  ot 
Gaol- Delivery  in  Relation  to  Offences  created  by  Statute;  By  33  H.  8.  9.  "* 

Par.  20.  They  may  punifh  thole  who  keep  unlawfiil  Gaming  Houles,  or 
ufe  unlawful  Games.  By  5  EHz.  9.  Par.  9.  They  have  Jurifdidlion  over 
Perjun,-  and  Subornation  of  Perjury  againfl  the  Form  of  that  Statute.  By 
8  EHz.  3.  They  may  punifli  thofe  who  tranfport  Sheep  alive.  By  23  Eliz. 
I.  Par  9.  They  may  enquire  of,  hear  and  determine  Offence's  againfl  that 
Statute  in  not  coming  to  Church  ;  and  generally  they  have  the  like  Power 
in  other  Statutes,  creating  new  Offences,  which  it  would  be  too  tedious 
particularly  to  fet  down  in  this  Place. 

SeSl.  21.  As  to  the  fourth  general  Point  of  this  Chapter,  ^V2;.  In  what 
Place  Juflices  of  Gaol-Delivery  ought  to  hold  their  Seflions,  it  is  enabled  by 
6  RIc.  2.5.  That  Jujiices  affigned  to  take  AJJizes  and  deliver  Gaols,  Jloall  hold 
their  Seffio?^  in  the  principal  and  chief  Toums  of  every  of  the  Counties  where 
the  Shire  Courts  of  the  fame  Counties  were  then  holden,  or  hereafter  JJjoiild 
be  holden.  For  other  Matters  relatbg  to  thefe  Juflices,  fee  Chapter  7.  con- 
cerning Jnficcs  of  Affife  and  Nifi  Prius,  and  the  Chapter  concerning 
Frccefs. 
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CHAP.     VII. 

Of  the  Court  of  the  Jufiices  of  Aflifc  a?id  Nifi  Prius. 

^c5t.  i.'Tp HE  Power  of  Juftices  of  Afiile,  whether  as  fuch,  or  as  Ju- 
J[  ftices  of  Niji  Prius,  in  Relation  to  criminal  Matters,  de- 
pending wholly  on  Statute,  I  fliall  only  take  Notice  of  the  principal 
Branches  of  their  Jurifdidlion  of  this  Kind,  given  tliem  by  fcveral  Ads 
of  Parliament  ;  and  for  more  particular  Inquiries  concerning  their  Autho- 
rity in  other  Cafes,  and  the  Nature,  Extent  and  End  of  their  Commiffionv 
Hiall  refer  the  Reader  to  Sir  Edivard  Coke's' Afth  Injlitute,  jol.  158,  ^c.  and 
to  his  \%th  Report,  fol.  32.  and  to  Mr.  Crowpto7i' s  Treatife  concerning  the 
JurifdiBion  of  Court s,  fol.  204,  Off. 

The  moft  confiderable  Parts  of  their  Jurifdiftion  in  criminal  Matters^  pro- 
per to  be  conlldered  in  this  Place,  are   fuch  as  relate, 

1 .  To  the  Delivery  of  Gaols. 

2.  To  Counterfeiters  of  Money. 

3.  To  Appellees. 

4.  To  Confpirators,  Maintainers,  and  other  Oftenders.of  the  like  Na- 
ture. 

5.  To  Offences  of  Sheriffs,  Gaolers  and  other  Officers. 

6.  To  capital  Offences  tried  by  Writ  of  Nif.  Ptiks. 

7.  To  the  Counties  for  which  fuch  Juftices  of  Affuc  may  be  commii- 
fioned. 

SeEi.  2.  As  to  the  firft  of  thefe  Particulars,  it  is  enaded  by  27  Ed.  i. 
commonly  ca'led  the  Statute  de  finibus,  cap.  3.  That  'Juftices  aj/igmd  to  tain 
AJftzes,  in  every  County  -where  they  do  taJie  AJjizes,  as  they  he  appointed  incon" 
tinent  after  the  Afjizes  taken  in  the  Shires,  Jhall  remain  both  together  if  they 
be  lay  ;  And  if  one  of  them  be  a  Clerk,  then  one  of  the  niofi  difcreet  Knights 
of  the  Shire  being  ajj'ociate  to  him  that  is  a  Layman  by  the  King's  Writ,f}Mll 
deliver  the  Gaols  of  the  Shires,  as  well  ivithin  Liberties  as  without,  of  all 
Manner  of  Prifoners,  after' the  Form  of  the  Gaol-Deliveries  of  thofe  Shires 
before  Times  ifed.  And  the  fame  Jiflicesfhall  inquire  then,  if  Sheriffs  or  any 
other  have  let  out  by  Re { levin  Perfons  not  repleviable,  &c. 

Se^.  3.     Alfo  it  is  recited  by  2  Ed.  3.  2.  That  Offenders  had  been  greatly 
encoiiraged,  becatfe  the  "Juftices  of  Gaol-Delivery  and  of  Oyev  ^«^  Terminer 
had  been  procured  by  great  Men  againft  the  Form  of  the  f aid  Statute  of  27 
Ed.  1 .  and  thereupon  it  is  enaded,  That  fuch   Jujlices  floall  7iot  be  made 
againfl  the  Fortn  of  thefaid  Statute. 
S.  P.C.  5?.b.      Se5}.  4.     It  feems  to  have  been  the  moft  general  Opinion  in  the  Con- 
Raym  375.   ftfudion  of  the  above  mentioned  Statute  of  27  Ed.  i.  That  the  Purview 
1 2  Co.  32/  °f  ^^  extends  only  to  Cafes  of  Felony;    and   this  is  farther  confirmed  by 
the  Recital  of  the  Statute  of  3   H.  5.  fet  forth  more  at  large  in   the  fol- 
lowing Part  of  this  Chapter,   by  which  it   is  declared,    That  no  Judges 
but  thofe  of  the  King's  Bench,  or  fpecial  Commiffioners,  have  Power  to 
S  PC 57  58  punifh  Counterfeiters  of  Money.     Alfo  it  is  argued,  That  the  Purview  of 
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the  faid  Statute  of  3  ■  //,    5.  itnpowering  Juftices   of  Aflife,  having  the 
King's  Comniillion  for  fuch  Purpofe,  to  hear  and  determine  the  Offences 
of  fuch  Perfons,  would  be  vain  and   to   no  Purpofe,  if  fuch  Juflices,  as 
fuch,  had  Power  over  fuch  Offences  before,  by  Virtue  of  the  laid  former 
Statute:  And  yet  perhaps  the  contrary  Opinion  is   the  more  plaufible;  for 
fince  the  faid  Statute  is  iiitended  for  the  greater  Expedition  of  Juftice,  and 
the  Words  of  it  exprefly  extend  to  all  Manner  of  Prifoners,  why  fliould  Vide  Infra 
they  be  reftrained  by  a  violent  Interpretation,  inconfillent  with  the  natural ^^"^  9- 
and  obvious  Senfeof  them?   And   fmce  Jufticcs  of  Gaol-Deliverv,  armed,,., 
only  with  a  general  Commiifion  to  deliver  Gaols  of  the  Prifoners  in  them,  are,  cap.Vsea'4. 
according  to  the  better  Opinion  at  this  Day,  authorifed  to  deliver  fuch  Gaols 
of  Perfons  accufed  of  Treafon,  as  well  as  of  others  committed  for  Crimes 
of  an  inferior  Nature,  why  fliould  not  the  faid  Statute,  the  Intent  whereof 
is  to  give  Juftices  of  Aflife  like  Power  with  Juflices  of  Gaol  Delivery,  be 
conftrucd  to  give  tliem  as  large  a  Power  ?  And  as  to  the  Arguments  drawn 
from  the  Opinion  of  tlic  Makers  of  the  above  mentioned  Statute  of  3  H.  5. 
it  may  be   anfwered,  that   Perhaps   the  Purport  of  the  faid  Recital  may 
amount  to  no  more  than  this,  that  no  other  Judges   but  thofe  therein  men- 
tioned, would  venture    to   take  upon  them  a  Power  to  try  fuch  Offences^ 
becaufe  it  was  not  clearly  fettled  that  they  had  Authority  to  do  it. 

SeB.  ^.     It  feems   to  be   the  general  Opinion,  That  Juflices  of  Aflife,  h.  p.  c.  164. 
as  fuch,  by  Force  of  the  faid  Statute  of  27  E.  i.  may  deliver  Gaols  with-  2H.H,P.  c. 
out  any  fpecial  CommifTion   for  that  Purpofe;  and  this  feems  to  be   fnof{:^°'  '*?^;^  , 
agreeable  to  the  Pui view  of  the  f^x id  Statute,   if  llich  Juflices  be  Laymen  ;  croni.  jur.' 
for  feeing   the   Ad   provides  only.  That  if  one  of  them   be  a  Clerk,  then '  26. 
one  of  the  Knights  of  the  County  being  affociate  by  Writ  to  him  that   \s  ^l'  ^^  ^' 
a  Layman  fhali  deliver  the  Gaols  ;  and  make  no  Mention  of  any  fuch  Writ 
where  bo:h  are  Laymen  ;  but  only  fays  in  general,  That  in  fuch  Cafe  they 
fhall  remain  both  together,  it  leems  to  imply  that  Laymen  being  Juflices  of 
Afllfe,  fhall  have  fuch  Power  of  Courfe.     [3] 

SeB.  6.     As  to  the  fecond  ParticuLr,  viz.  The  Power  of  thefe  Juflices  see  the  precc 
in  Relation  to  Counterfeiters  of  Moneys  it  is  recited  by  the  Statute  of  3  H.  <^e"t  -'«?• 
S-cap.j.  TlMit  Count  erf dting.  Clippings  Wajlnng,  and  other  Falf.ty  of  Mo-^°;^\t^^'f^(X' 
ney,  had  then  cflate  abounded^  for  that  the  Fmiifment  of  the  fame  pertaineth  ai  this  Chap- 
not  to  any  Judges  of  the  Realm,  but  to  the  King's  fufticcs  before  himfelf,  or  ^^'■• 
fpecial  Commficners  thereto  afigned,  bic.  and  thereupon  it  is  enafted,  'That 
the  King's  Ji-fices  afigned  to  take  Ajffes  in  all  the  Counties  of  England, 
JJjall  have  Power  ly  the  King's  Comiuiflons,  to  hear  and  determine  in  their  Sef- 
fions,  as  ivell  of  the  Counterfeiting  art-  of  the  bri/;g:;:g  fuch  falfe  Money  into 
the  Realm,  as  of  clipping,  icajlnng,  and  every  other  Falfity  of  the  faid  Money. 

Sefl.  J.  It  feems  clear  from  the  manifefl  Purport  of  this  Statute,  Thats.  p.  c.  5?. 
Juflices  of  AfTize  can  claim  no  Power  from  it  over  any  of  the  Offences  i^- ?■  C.  164. 
therein  mentioned,  without  a  fpecial  Commiffion  for  fuch  Purpofe  ;  but  this 
Statute  being  wholly  in  the  Aflirmative,  and  no  way  intended  to  abridge  but 
inlarge  the  JurilHicrion  of  fuch  Juflices ;  it  feems  clear.  That  if  they  had 
Authority  as  Judices  of  Gaol-Delivery,  by  Virtue  of  the  above  mentioned 
StiXxitc  De  fnibus,  without  any  fpecial  CommifTion  to  deliver  Perfons  in 
Prifon  for  fuch  Crimes,  (which  Queilion  is  more  fully  handled  in  the  pre- 
cedent Part  of  this  Chapter)  they  may  ftill  lav^fuUy  proceed  upon  the  faid 
Stittute  in  the  fame  Manner  a^  before. 

Se5f.  ^'^i  to  the  third  Particular,  viz.  The  Pov/er  of  Juflices  of  Af-gyp^^q^f^  . 
file  in  rdatibn  to  Appellees,  it  is  enadled  by  28  Ed.  i.  commonly  called  Ctom.  jur. 
the.  Std^M^tti^  Appeilatis,  That  fuch  Jufices  may  award  Procef:  into  any  fo-  '  ^^■ 
reign  Ccuntv'  againll  Per  fons  appealed  by  Approvers,  and  proceed  againti  them,  &c. 
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Dy"  99-  Se5}.  g.     It  is  made  a  Doubt  in  Dyer's  Reports,  by  what  Warrant  Jufti- 

12  Co.  32.     <^^^  of  Affife    hold  Plea  of  an  Appeal  of  Robbery  ;  and  it  is  there  holden, 

That  they  do   it    by  Virtue   of  the  Commiflion   of  Gaol-Delivery  :    But 
it   feems,  that   it  ought   not  to  be  intended  to  be  the  Meaning   of   this 
Report,  That  Juftices  of  Ailife  have  no  Jurifdidion   as    to  an  Appeal  of 
Robbery,    without   an  exprefs   Commiflion   of  Gaol-Delivery ;  for    fince 
Juftices  of  Afllfe,  as  fuch,   have   Power  by  the  above  mentioned  Statute 
De  fnibiis  to  deliver  Gaols  of  all  Manner  of  Prifoners,  after  the  Form 
of  the  Gaol-Deliveries  of  the   Shires   wherein  they  fit,  why  fliould  they 
not  by   Force   of  thofe    general   Words,   deliver    fuch  Gaols   of  Perfons 
proceeded  againft  by  V/ay   of  Appeal  commenced  before  them,  as  well 
as  of  thofe  proceeded   againft  by  Way  of  Indidment,  as  it   feems  to  be 
jjjgj  ^  ,ga  taken  for   granted  in   other  Books  that  they  may?  And  therefore  it  feems 
B.O.  Appeal,  to   be    reafonable  to  take  the   above  mentioned  Report  of  Dyer  in    this 
•'^  Senfe,  That  Juftices    of  Aflife   may  hold   Plea  of  Appeals    of  Robbery 

*  "  ■  '^^'  by  the  Commiflion  of  Gaol-Delivery,  given  them  implicitly  by  the  faid 
Statute  Dc  Jinibus,  in  refpeft  whereof  they  feem  to  have  all  the  Power 
of  Juftices  of  Gaol-Delivery,  whetlier  given  them  by  the  Common  Law 
or  by  Statute,  as  fully  appears  from  what  immediately  follows  the 
above  mentioned  Pafllige  in  the  faid  Report,  wherein  it  is  faid.  That  the 
Dyer99.pl.  Statute  of  2  or  3  H.  7.  gives  Juftices  of  Afllfe  the  Power  by  exprefs 
62.  Words   as  to  Appeals  of  Death  ;  but  it  is  certain,  that  the  faid  Statute 

3  H.  j.ch.i.of  jy.  7.  does  not  exprefiy  mention  Juftices  of  Afllfe,  but  faith  only, 
That  the  Wife,  &c.  may  commence  an  Appeal  before  the  Sheriff  and  Co- 
roners, or  before  the  King  in  his  Bench,  or  Juftices  of  Gaol-Delivery;  and 
yet  it  is  holden  in  the  faid  Report,  That  this  Statute  exprefly  extends  to  Ju- 
ftices of  Afllfe  ;  from  which  it  feems  manifeftly  to  follow.  That  fuch  Ju- 

13  Co.  32.     ftices  are  taken  to  be  included  under  the  general  Notion  of  Juftices  of  Gaol- 
4inft.  .59.    Delivery. 

Se£t.  10.  As  to  the  fourth  Particular,  viz.  The  Power  of  Juftices  of 
AfTife  in  Relation  to  Confpirators,  Maintainers,  and  other  Offenders  of  the 
like  Nature,  it  is  enadled  by  28  Ed.  i.  commonly  called  Articiili  fiiper  char- 
taSy  ch.  10,  That  Ju ft  ices  ajjigned  to  take  yJJJifcs,  ivhen  they  come  into  the 
Country  to  do  their  Office,  jhall  upon  every  Plai?it  made  unto  them  of  Confpira- 
tors, falfe  Informers,  and  evil  Procurers  oj  Dozens,  Affifes,  Inqiiejls  and  fu- 
ries, award  Inquejl  thereupon  without  Writ,  andflMll  do  Right  to  the  Plaintiffs 
'without  Delay.  And  it  is  farther  ena^fled  by  4  Pd.  3.  li.  'That  the  Jiftces 
of  jiffife,  whefifoever  they  come  to  bold  their  Scffions  or  to  take  Inquef  upon  Nifi 
Vn\x?,,fiall  inquire,  hear  and  determine,  as  well,  at  the  Suit  of  the  King  as  at 
the  Suit  of  the  Party,  of  Maititainers,  Bearors,  Confpirators,  &c.  And  the  like 
is  ordained  by  20  Ed.  3.  6.  by  \^hich  it  is  enadled.  That  fuch  Jufices  Jhall 
have  Commiffions  to  i?iquire  of  Maititainers  and  common  Embraceors,  &c. 
Regifter  i88.'  Sedl.  1 1.  Alfo  it  is  enadled  by  5  Ed.  3.10,  That  the  Jujlices  before  whotn 
any  Affife,  Inquef  or  fury  ffall  paj's,  may  itiquire  a?id  determine  the  Offence 
of  any  furor  in  taking  Motiey  of  either  Party,  Sec. 

Sej-f.  12.  But  it  is  ordained  by  38  Ed.  3.  12.  That  no  Ju/iice,  &cc.  in- 
quire  of  Offices  of  the  faid  Ofence,  but  only  at  the  Suit  of  the  Party,  or  of 
other,  &CC. 

SeSl.  13.  And  it  is  farther  enadted  by  32  i?.  8.  ch.  9.  That  the  fuftices 
of  A/Jife  of  every  Circuit  within  this  Realm,  and  elfewhere  within  the  King's 
Domitiio?is,  fhall  iji  every  Cowity  within  their  Circuits,  twice  in  the  Tear  cauf 
open  Prochmiation  to  be  made,  as  well  of  the  faid  Statute  as  of  all  others  made 
agai7ijl  unlawful  Maintenance,  Champerty,  Embracery,  6cc.  '"■' 

Sc^.  14.     As  to  the   fifth  Particular,  viz.  The  Power  of  Jufices  of 
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Aililc  in  R.;lation  to  the  Offences  of  Sheriffs,  Giiolers,  and  other  OHicers,  it 
is  enaftcd  by  20  FJ.  3.  6.  T^hat  ')'uf} ices  of  JJiJ'e Pall  have  Comwijions  Jiif- 
ficiciH  to  inqu'we  oj  Sheriff's,  Efcheatois,  Bailiffs  of  Franchifes  and  ihcir  Mi- 
tiijlei-s,  and  of  the  Gifts  ivhich  they  take  to  execute  their  Office,  &c. 

»SW.  15.  Alfo  itisenadted  by  23  //.  6.  10.  That  Juflices  of  Affifes  intheii' 
Sefjions,  Jhall  have  Poiver  to  inquire,  hear  and  deter  mine  of  Office  iinthoitt  fpecial 
Commiffion,  cf  and  upon  all  Sheriff's,,  Under-Sheriff's,  Clerks,  Bailiffs,  Gaolers j 
Coroners,  Stewards,  Bailiffs  cf  Francivfes,  or  any  other  Officer  or  M'lmjhr  doing 
contrary  to  the  faid  Statute,  as  by  extorting  Money  for  the  omitting  of  an  Arrejl^ 
orjheioing  Jiafe  or  Favour  to  thofe  ichojhallbe  arrciled,  or  by  admitt'mg  Perfons 
to  Bail,  or  denying  them  the  Benefit  0/  it,  contrary  to  the  Form  of  the  faid  Statute, 

Se:l.  l6.  "aH'o  it  is  enaded  by  i  H.  8.  7.  That  Jufiices  of  Afffe  and  of 
the  Peace,  fljall  have  Authority  to  inquire  of  and  determine,  as  i.vell  by  Exajnina- 
tion  as  by  Prcjhitnwit,  the  Default  of  Coroners,  in  not  taking  an  Inquefi  'without 
■Fee  or  Reward,  on  the  Fiew  of  the  Body  of  any  Perfonflain  by  Mi  [adventure. 

SeT.  \j.     As  to  the  fixth  Particular,  viz.  the  Power  of  juftices  of  Af-i  H.H.  P.C. 
fife,  in  Relation  to  capital  Offences  tried  by  Writ  0I  Nifi  Prius,  it  is  enafted  ^^^^^  P  C. 
by  14  ff.  6.  I.  That  the  ''iuffices  before  ivhom  Inqui/itions,   Inquefls  and  fu-  t^ay,. 
ries,Jhall  be  taken  by  the  King's  V/rit  of  Nifi  Prius,  pall  have  Power  in  all^^'i^  367- 
the  Cafes  of  Felony  and  Treafon,  to  give  their  fudgments,  as  well  where  a  Mart 
is  acquit  of  Felony  or  cfTreafon,  as  where  he  is  thereof  attainted,  the  Day  and 
Place  where  the  faid  Inqui/itions,  Inquefs,  and  Juries  be  fo  taken^  and  then 
from  thenceforth  to  award  Execution  to  be  made  by  Force  of  the  fame  Judgments. 

SeB.  18.     In  the  Conftrudlion  of  this  Statute  it  hath  been  holden,  That 
if  the  Plaintiff  in  Appeal  be  nonfuitcd,  before  Juflices  of  A7/?  P;-/z.'j,  they  z^Ed.  4.19  g. 
have  no  Power  to  arraign  the  Defendant  at  the  Suit  of  the  King  on  the  De-  2  H.  H.  P.C. 
claration  in  the  Appeal,  as  Juftices  before  whom  an  Appeal  is  originally  com-'*''' '*°^' 
menced  may  do  :  And  the  Reafon   of  this  Conftruftion  feems  to  be  this, 
becaufe  the  Statute  only  mentioning  that  Juftices  of  Nifi  Prius  fliall  give 
Judgment  where  the  Defendant  is  acquitted  or  attainted^  leaves  their  Jurif- 
didiion  upon  a  Nonfuit  as  it  was  before.     But  it  feems  certain,  That  on  the 
Acquittal  of  an  Appellee  fuch  Juftices  have  Power  to  inquire  oi  the  Abet- 
tors, and  alfo  of  the  Sufficiency  of  the  Plaintiff  to  anfwer  the  Damages ; 
for  iince  the  Statute  oiV/eJim   2.  Ch.   12.  gives   fuch  Power  to  the  Ju-Dyertzo. 
ftices,  before   whom  an  Appeal   fliall  be  heard  and  determined;  and  now P'-' 2- 
by  Force  of  14  iJ.  6.  it  may  be  heard  and  determined  before  Juftices  of^.'^'" 
JSiifi  Prius,  it  feems  neceffarily  to  follow,  That  Juftices  of  Nijl  Prius  ftiall  4  inft.  1 60. 
have  fuch  Power  fince  the  fame  Statute  of  \A-FL.b.     And  from  the  fame  rea-  ^^g^' ''■ '  9  f; 
foning  it  feems  alfo  to  follow.  That  fuch  Juftices  may  give  Judgment  for  the  2°nrt.'^386. 
Damages  ;  but  conftant  Experience  hath  over-ruled  it  to  the  contrary.  Kro.  Nifi 

Sel.  19.     As  to  the  feventh  Particular,  v'lz.  for  what  Counties  Juftices ^pj''j^''p  ^ 
of  Aiiife  may  be  commiffioned,  it  is  enabled  by  8  Rich.  2.  2.  That  no  Man -^z. 
of  Law  fiyall  be  from  thenceforth  Jicfice  of  Afiifes,  or  of  the  common  Deli- 
verance of  Gaols,  in  his  own  Countrw 

SeSf.  20.  Alfo  it  is  enadled  by  33  7?.  8.  Ch.  24.  That  no  Jt/flice,  nor 
ether  Man  learned  in  the  Laws  of  this  Realm,  ffml  ufe,  mr  cxercife  the  Office 
cfjiifiice  cf  Affife  within  any  County  where  the  faki  Jii/licewas  born,  or  doth 
inhabit  ;  on  Pain  of  \oo\.  &cc.  Provided  that  the  faid  Acl  ffjall  not  extend  to 
any  Perfon  who  Jhall  be  Clerk  of  Affifes,  and  Affociate  to  any  Jtijiice  of  Af- 
Jfe,  nor  to  any  Mayor,  Sheriff,  Recorder,  Steward,  Bailif,  Sewtcr^  or  other 
Officer  being  born  or  dwelli?7g  within  any  City,  Borough  or  Toxvn  within  thii 
Realm  f/' England,  ficc.  Nor  to  Juflices  of  either  Bench  for  taking,  hearing,  or 
deter  muring  AJfifes  in  the  one  Bench  or  the  other,  nor -to  the  Jufiices,,  Juflice- 
Clerks,  or  Clerk  oJ  Affifes^  in  the  Dutchx  and  Countv  Palatine  C'/Lancafter. 
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CHAP.     VIII. 

Of  the  Court  of  Sejfions  of  Juflkes  of  "Peace. 

EFORE  I  come  to  confider  the  Nature  of  the  Court  of  SefTions  of* 
Juftices  of  Peace,  I  fliall  premife, 

1.  In  what  Manner  Confervators  of  the  Peace  were  provided  by  the 
Common  Law, 

2.  In  what  Manner  Juftices  of  Peace  have  been  ordained  by  the  feve- 
ral  Statutes  concerning  them. 

3.  How  they  are  to  be  commiftioned  in  Purfuance  of  thofe  Statutes. 

4.  What  is  moft  obfervable  from  the  faid  Statutes  and  Commiflions. 

As  to  the  firft  Point  it  feems,  that  Confervators  of  the  Peace  by  the  Com- 
mon Law,  were  of  two  Sorts ; 

1 .  Thofe  who  in  Refpeft  of  their  Offices  had  Power  to  keep  the  Peace, 
but  were  not  fimply  called  by  the  Name  of  Confervators  of  the  Peace, 
but  by  the  Name  of  fuch  Offices. 

2.  Thofe  who  were  conftituted  for  this  Purpofe  only,  and  were  fimply 
called  by  the  Name  of  Confervators  or  Wardens  of  the  Peace. 

»Lamb.  B.  i.  ^cB.  I.  And  firft  of  thofe  of  the  firft  Sort,  of  which  the  King's  '  Ma- 
B*!  ^Ch  J^^y  ^^  certainly  the  Principal,  from  whom  all  Authority  of  this  Kind  was 
b  Bro.  Recog-  Originally  derived,  and  who  ftill  continues  to  have  the  fame  in  his  own  Per- 
nizance,  14,  fon  ;  yet  it  is  fud,  ''  That  he  cannot  take  a  Recognizance  for  the  Keeping 
Dale  Ch  I  ^'^  Peace,  becaufe  it  is  a  Rule  in  Law,  That  no  one  can  take  any  Recog- 
nizance, who  is  not  either  a  Juftice  of  Record,  or  by  Commjffion  ;  alfo  it 
c  Lamb.  B.  1.  feems  certain,  That  "  no  Duke,  Earl  or  Baron,  as  fuch,  have  any  greater 
d.  3-  Authority  to  keep  the  Peace  than  mere  private  Perfons. 

*  Dait.Ch.  I.      Se5f.  2.     The  '^  Lord  Chancellor  or  Lord  Keeper  of  the  Great  Seal,-  the 
Lamb  B.  i.   Lord  High  Steward  of  ILngland^  the  Lord  Marfhal,  and  Lord  High  Con- 
Cromp  6  b    ^^^^^  of  Englandy  and    every  Juftice  of  the  King's  Bench,  and,  as  fome 
fay,  the  Lord  Treafurer  have  as  incident  to  their  Offices,  a  general  Autho- 
rity to  keep  the  Peace  throughout  all  the  Realm,  and  to  aw^ard  Procefs  for 
the  Surety  of  the  Peace,  and  to  take  Recognizances  for  it.     And  the  Mafter 
of  the  Rolls  hath  alfo  the  like  Power,  either  as  incident  to  his  Office,  or  at 
leaft  by  Prefcription. 
«ioH.6.7.b.      SeSl.  3.     Alfo  every  '  Court  of  Record,  as  fuch,  hath  Power  to  keep 
Lamb.  B.  1.   x}rMt  Peace  within  its  own  Precind,  as  hath  been  more  fully  fliewn,  Ch.  i. 
^'*'  ^"  SeB.  15.  And  the  Juftices  of  Gaol-Delivery  may  take  Surety  of  the  Peace 

from  a  Prifoner  before  them,  who  was  committed  for  jiot  finding  fuch 
Surety. 


Sea. 
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Se^.  4.     Alfo  eveiy  Sheriff  is  a  principal  '  Confcrvator  of  the  Peace '  Lamb.  B.  i. 
within  his  County,  and  may  without  Doubt,  ex  Officio,  award  Procefs  of '^'^-  3- 
the  Peace,  and  take  Surety  for  it;  and  it  fcems  the  better  ''  Opinion,  That Bro"peace''i''' 
the  Security  fo  taken  by  him  is  by  the  Common  Law  looked  on  as  a  Cro.  Car.^e! 
Recognizance  or  Matter  of  Record,    and   not  as  a  common   Obligation,  ''^'^-  ^'"2- 
or  Matter  in  Pais  only;    for  that  it   is  taken  by  him  by  Virtue  of  theF.N^RSrD. 
King's  CommilTion,  by   which  he  is  intruded  with   the  Cuftody  of  the  ^^■ 
County,    and  confequently  has   by  it   an  implied  Power  of  keeping  the  J^a|[,'[,'''B  \'" 
Peace  within  fuch  County;  and  it  is  a  general  '  Rule.     That  whatfoever Ch.  13. 
is  done  by  Virtue  of  the  King's  Commiffion  ought  to  be  taken  as  a  Mat-QH«=re  Bro. 
terofRec-ord.  f-s-  .^^ 

Sect.   5.     Alfo  every  ^  Coroner  is  another  principal  Confervator  of  the  16,  18. 
Peace  within  the  County  of  which  he  is  a  Coroner,   and  may  certainly '^'^^^'''.^°°"^ 
bind  any  Perfon  to  the  Peace  who  makes  an  Affray  in  his  Prefence  :  But  o  e.  4. 30.  b. 
it  feems  the  better  Opinion,    That  he  has  no  Authority  to  grant  Procefs  3'- a- 
for  the  Peace  ;  and  it  feems  clear,   That  the  Security  taken  by  him  for  the  ^^^"b^B  f" 
keeping  of  the  Peace,    (except  only  where  it  is  taken  by  him  as  Judge  ofch.  3.       * 
his  own  Court  for  an  Affray  done  in   fuch  Court)  is  not  to  be  looked  on  =  See  the  Books 
as  a  Recognizance,   but  as  an  Obligation;    becaufe  it  is  not  taken  by  one*^''^^^^  '• 
who  afts  as  a  Judge  of  Record,   or  by  the  King's  Commiffion,  as  all  ^  s'^J^Lme" b.- 
Recognizances  ought  to  be. 

Sect.  6.     Alfo  every   High  and  Petit  Conftable  are  by   the  Commbri  Crompt.  6.  b. 
Law  Confervators  of  the  Peace  within  their  feveral  Limits,  and  may  take 
fuch  Order  for  the  keeping  of  the  fame,  as  hath  been  more  fully  fliewn, 
B.  1.  Ch.  63.  S.  13,    14,  Gff. 

Secondly,  Confervators  of  tlie  Peace  by  the  Common  Law,  who  were 
conftituted  for  that  Purpofe  only,  and  were  limply  called  by  the  Name  of 
Confervators  or  Keepers  of  the  Peace,  were  of  two  Kinds : 

1,  Ordinary. 

2.  Extraordinary. 

Thofe  of  the  firft  Kind  were  either^ 

1.  By  Tenure,    or 

2.  By  Election,  or 

3.  By  Prefcription. 

Sect.  7.     Confervators  of  tlie  Peace  by  Tenure  were  thofe  who  held  Lamb.  B.  i,- 
Lands  of  the  King  by  this   Service,   among  others,  of  being  Confervators  ^''- 3- 
of  the  Peace,  within  fuch  a  Dillridl. 

Sect.  8.  Confervators  of  the  Peace  by  Eledlion,  were  thofe  who  were  Lamb.  B.  t. 
chofen  to  fuch  Office  in  Purfuance  of  the  King's  Writ  to  fuch  Purpofe,  (as  '  ^" 
all  Sheriffs  anciently  were,  and  as  Coroners  ftill  are)  by  the  Freeholders 
of  a  County  in  the  County-Court ;  after  which  Election  it  was  ufual  for 
the  King  to  fend  another  Writ  to  the  Perfons  fo  chofen,  commanding  them 
diligently  to  attend  their  faid  Office  till  they  fhould  receive  a  Command 
from  the  King  to  the  contrary. 

Sect.  9.     Confervators  of  the  Peace   by  Prefcription,  were  thofe  who  Bro  Peace,  1 8, 
claimed  fuch  Power  from  an  immemorial  Ufage  in  themfelves  and  their  ^'■^'^''f"°''' 
Predeceffors  or  Anceflors,  or  thofe  whofe  Eftate  they  had  in  certain  Lands,  zzkd  4. 35  b. 
to  exercife  the  like  Power,  which  wholly  depended  upon  fuch  Ufage  both  Lamb.  B.  i. 
as  to  its  Extent,  and  the  Manner  in  which  it  was  to  be  exercifed.  '  ^' 

Vol.  II.  K  Sect.   10. 
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•21  Ed. 4. 67.      Sect.    10.     It  ib  ^  qucOioned  indeed  by  fome,  whether  any  fuch  Power 
*•  can  be  claimed  by  Ufugc  ?  Yet  if  the  Power  of  holding  Picas  and  e\en 

Courts  of  Record,  which  are  of  fo  high  a  Nature,  and  imply  a  Power  of 
keeping  the  Peace  within  their  own  Precin(fls,  may  be  claimed  by  Ufage, 
»■  Co.  Lit.      as  it  fcems  to  be  ''  certain,  that  they  may ;  it  feems  flrange  that  the  bare 
ii4.b.  Authority  of  keening;  the  Peace  in  a  certain  Diftridt   may  not  as  well  be 

Doaor  and         1    .          1  f       ^     ,     T  rr  ° 

Student  B.  i.  Claimed  by  luch  Ufage. 

Ch.  7-  Sect.   II.     It  '  feems.    That  the  Power   of  fuch   Confervators  of  the 

fol  V       '    ■P^^'-'^'  whether  by  Tenure,  Eledion,  or  Prefcription,  was  no  greater  than 
Crompt.  6.  b.that  of  Conftablcs  at  this  Day,    unlcfs  it  were  enlarged   by   fome  fpecial 

Grant  or  Prefcription. 
Lamb.  B.I.        Scct.   12.     The   extraordinary  Confervators  of  the  Peace  were  Perfons 
Ch.  3.  fpecially  commifTioned,  in  Times  of  imminent  Danger  either  from  Rebels 

or  foreign  Invaders,  to  take  care  of  and  defend  fuch  a  particular  Diflridt 
committed  to  their  Charge,  and  to  preferve  the  Peace  within  the  Limits  of 
it ;  and  thefe  had  Power  to  command  the  Sheriff  with  his  whole  Pojfc 
to  aid  and  affift  them. 
2H.H.  P.  C.  Sect.  13.  And  now  I  am  in  the  fecond  Place  to  fliew,  in  what  Man- 
^^'  ner  Juftices  of  Peace  have  been  ordained  by  the  feveral  Statutes  concerning 

them,  the  firfl:  whereof  is  i  Ed.  3.  Ch.  16.  which  is  in  the  following 
Words,  For  the  better  keeping  and  Maintenance  of  the  Peace,  the  King  iji'ill- 
eth  that  in  every  County,  good  Men  and  lawful,  ivhich  he  ?:o  Maintained  of 
Evil,  or  Barrators  in  the  Coimtry,  Jljall  be  ajjigiicd  to  keep  the  Peace. 

SeB.  14.  And  it  is  farther  cnatfted  by  4  Ed.  3.  2.  T^hat  there  JJ:all  be 
ajjigncd  good  and  lawful  Men  in  every  County  to  keep  the  Peace  ;  and  at  the  Time 
of  the  yf[jignnicnti  Mention  (ImU  be  made,  that  fm-h  as  fall  be  indiSied  or  taken 
by  thejaid  Keepers  of  the  Peace,  fall  not  be  let  to  Mainprifc  by  the  Sheriffs, 
nor  by  none  other  Minifters,  if  they  be  tmt  mainpernable  by  the  Law  ;  nor  that 
fuch  as  fall  be  indiflcd,  fall  ?iot  be  delivered  but  at  the  Common  Law.  And 
the  Ju/tices  afjigned  to  deliver  the  Gaols,  fall  have  Power  to  deliver  the  fame 
Gaols  of  thof  that  fall  be  indiSled  before  the  Keepers  of  the  Peace ;  and  that 
the  faid  Keepers  fall  fend  their  IndiSlments  before  the  Jufices,  &c. 

Sect.  15.  And  it  is  farther  enaded  by  18  Ed.  3.  2.  That  two  or  three 
of  the  bef  Reputation  in  the  Counties,  fall  be  afigned  Keepers  of  the  Peace 
by  the  King's  Commifion.  And  at  what  Time  need  fall  be,  the  fame  with  other 
wife  and  learned  in  the  L  aw  fall  be  afigned  by  the  King's  Commifion,  to  hear 
and  determine  Feloities  and  Trefpaffes  done  agaitift  the  Peace  in  the  fame  Coun- 
ties, and  to  infill  Punifment  reajonably  according  to  the  Law  and  Reafcn, 
and  the  Manner  of  the  Deed. 

Sect.  16.  And  it  is  farther  enadted  by  34  Ed.  3.1.  That  in  every  Coimty 
o/England,  fall  be  aj/ignedfor  the  keeping  of  the  Peace,  one  Lord,  and  with 
him  three  or  four  of  the  mof  worthy  in  the  County,  with  fome  Learned  in  the 
Law,  and  they  fall  have  Power  to  reflrain  the  Offenders,  Rioters,  and  allotlxr 
Barrators,  andtopurfuc,  arref,  take  and  chaflije  them  according  to  their  Tref- 
pafs  or  Offence  ;  and  to  caufe  them  to  be  imprifoned  and  duly  puni fed  according  to 
the  L  aw  and  Cufoms  of  the  Realm,  and  according  to  that  which  to  them  jhall 
feem  bef  to  do  by  their  Difcretion  and  good  Advifement ;  andalfo  to  infortn  theWj 
and  to  inquire  of  all  thofe  who  have  been  Pillors  and  Robbers  in  the  Parts  beyond 
the  Sea,  and  be  now  come  again,  and  go  wandering,  and  will  not  labour  as  they 
were  wont  in  Times  paf  ;  and  to  take  and  arrefl  all  thofe  that  they  mayfndby  In- 
diilment,  or  by  Sufpicion,  and  to  put  them  in  Prifon,  and  to  take  of  all  them  that 
be  not  of  good  Fame,  where  they  fall  be  found,  fiffcient  Surety  and  Mainprife 
of  their  good  Behaviour  towards  the  King  and  his  People,  and  the  other  duly  to  pu- 
ni f,  to  the  Intent  that  the  People  be  not  by  fuch  Rioters  or  Rebels  troubled  ?ior 

endamaged. 
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endamaged,  nor  the  Peace  hkmiped,  nor  Merchants  nor  other  pajfing  by  the  High- 
ways of  the  Realm  diftiirbedy  72or  put  in  the  Periliabich  may  happen  offuch  Of- 
fenders ;  and  a  If 0  to  hear  and  determine  at  the  Ki?!g's  Suit,  all  Manner  of  Felonies 
and  T'refpafes done  in  the JameCoiinty ,accordi7ig  to  the  Laws  andCuJlomsaforcfaid. 

Seel.  17.  And  it  is  enadcd  by  \j  R.  2.  10,  That  in  every  (J.ommi'j]ion  of  the 
Peace  through  the  Realm,  where  needjhallbe,  two  Men  of  Law  of  the  fame  County 
where  fuch  Commiffion  Jhall  be  made,  pall  be  ajfigned  to  go  and  proceed  to  the 
Deliverance  of  Thieves  and  Felons,  as  often  as  they  Jhall  think  it  expedient. 

Self.  1 8.  And  it  is  flirther  enafted  by  2  H.  5.  Stat.  i.  Ch.  4.  That  the  Jufti- 
ces  of  Peace  in  every  Shire  named  of  the  Quorum,   (except  Lords  and  the  Jii-  ,^5  Ed       i-- 
fices  of  either  BeJich,  and  the  Chuf  Baron,  and  Serjeants  at  Law,  and  /y6d' Lamb.  B.  4.' 
King's  Attorney  for  the  Time  that  they  fall  be  occupied  in  the  King's  Service,)  9}^'  '9- 
Jhall  be  refiant  in  the  fame  Shire,  and  Jhall  make  their  Sif ions  four  Times  by  the  2  ii/h.  I'.'cl 
Tear,  viz.  in  thefirjl  Week  ^//dV-Michaclmas,  Epiphany,  Eaftcr,  and  the  Tra7if-  49- 
lation  of  St.  Thomas  the  Martyr,  and  oftner  ij  Need  be,  and  that  the  fame 
Jujiices  hold  their  Sfjions  throughout  England  in  the  fame  Weeks  every  Tear. 

Se5t.  19.  Alfo  it  is  enafted^by  2  H.  5.  Stat.  2."Ch,  I.  That  fujiiccs  of 
Peace  ftoall  be  made  in  the  Counties  £?/' England,  oj' moji  Jufpcicnt  Perfons  dwel- 
ling in  the  fame  Counties,  by  the  Advice  of  the  Chancellor  and  of  the  King's  Coun- 
fel,  without  taking  other  Per  Jons  dwelling  in  forein  Counties  to  execute  fuch  Of- 
fice, except  the  Lords  and  the  fujlices  of  AlJiJ'es  to  be  named  by  the  King  and 
his  Cmmfel;  ajid  except  all  the  King's  Chief  Stewards  cj'  the  Lands  and 
Seigniories  of  the  Dutchy  oj  Lancaflcr,  in  the  North  Parts,  and  in  the 
South,  for  the  Time  being. 

SeB.  20.  Alfo  it  is  cnaded  by  1  Mar.  Seff.  2.  Ch.  8.  That  720  Perfon  ha-  Crompc.  121; 
ving  or  ufwg  the  Office  oj  a  Sheriff  of  a7iy  County,  Jhall  ufe  or  exercije  the  Office 
of  a  fujlice  of  Peace,  by  Force  of  a7iy  Co7)wuJ}ion  or  otherwife,  in  a7iy  County 
where  he  Jl:all  be  Sheriff,  duri7ig  the  Ti77ie  only  that  he  Jloall  exercije  ehe  faid 
Office,  or  She  r  if  wick  :  And  that  all  ASls  do7U'  by  fuch  Sheriff  by  Authority  of 
any  Co77i7niffon  of  the  Peace,  during  the  Ti77ie  abovej'aid,  f^a'll  be  void. 

SeB.  21.  Alio  there  are  many  other  Statutes  concerning  the  Power  of 
Juftices  of  Peace,  all  of  which  it  would  be  cndlefs  to  enumerate  ;  there- 
fore I  Iiave  only  taken  Notice  of  thofe  which  concern  their  Authority  in 
general ;  and  for  thofe  which  concern  the  particular  Branches  of  it,  I  Ihall 
refer  the  Reader  to  the  Books  which  treat  principally  of  this  Subjedt. 

SeSi.  22,  As  to  tlie  third  Point,  viz.  h\  what  Manner  Juftices  of  the  2H  H  P  C. 
Peace  are  to  be  commiflloned  in   Purfuance  of  the  feveral   Statutes  con- 42,  43. 
cerning  them;  it  is  obfervablc,  That  the  CommifTion  of  the  Peace  hath  | '"{*•  '7'- 
often  been  altered  in  feveral  Reigns,  and  that  the  prefent  Form  of  it  was  ch'^g       '' 
fettled  by  the  Judges  about  the  thirty-third  Year  of  Queen  Elizabeth,  and 
is  in  Subftance  as  followeth  : 

Se£l.  23.  Beginning  with  a  Salutation  from  the  King  to  the  feveral  Per- 
fons named  in  it,  it  afterwards  afTigns  them  and  every  one  of  them,  joint- 
ly and  feverally,  the  King's  Juftices,  to  keep  the  Peace  in  fuch  a  County ;  and 
to  caufe  to  be  kept  all  Statutes  made  for  the  Good  of  the  Peace  and  quiet 
Government  of  the  People,  as  well  within  Liberties  as  without ;  and  to  pu- 
nid-i  all  thofe  who  ftiall  oftend  againft  any  of  the  faid  Statutes  ;  and  to  caufe 
all  thofe  to  come  before  them,  or  fome  of  them,  who  fliall  threaten  any  of 
the  People  as  to  their  Perfons,  or  the  burning  of  their  Houfcs,  in  order  to 
compel  them  to  find  Surety  for  the  Peace  or  Good  Behaviour  ;  and  if  they 
fliall  refufe  to  find  fuch  Surety,  to  caufe  them  to  be  fafely  kept  in  Prifon 
till  they  ftiall  find  it. 

Se6l.  24.  Then  it  goes  on  and  afligns  them,  and  every  two  or  more  of 
them,  (of  which  Number  either  fuch  or  fuch  a  particular  Perfon  among  them 
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is  fpecially  required  to  he)  Juftices  to  inquire  by  the  Oath  of  good  and  law- 
ful Men  of  the  fame  County,  of  all  Felonies,  Witchcrafts,  Inchantments, 
Sorceries,  Magick  Art,  Trefpafles,  Foreftallers,  Regrators,  Ingroflers,  and 
Extortions  whatfoever,  and  of  all  other  Offences  of  which  Juftices  of  the 
Peace  may  lawfully  inquire ;  alfo  of  all  thofe  who  ihall  go  or  ride  arnjed, 
&c.  or  in  Companies,  to  the  Difturbance  of  the  Peace ;  and  alfo  of  all  In- 
holders  and  others  who  (hall  offend  in  the  Abufe  of  Weights  or  Meafures, 
or  felling  of  Victuals,  &c.  and  alfo  of  all  Sheriffs,  Bailiffs,  Stewards,  Con- 
ftables.  Gaolers,  and  other  Ofhcers,  who  fhall  be  faulty  in  the  Execution  of 
their  Offices ;  and  to  iniped:  all  Indiftments  taken  before  them,  or  any  of 
them,  or  other  former  Juftices  of  the  Peace  for  the  fame  County ;  and  to 
make  and  continue  Procefs  againft  all  the  Perfons  fo  indidted,  till  they  fhall  be 
taken,  or  render  themfelves,  or  be  outlawed  ;  and  to  hear  and  determine 
all  the  Felonies,  and  other  Offences  aforefaid :  Provided,  that  if  a  Cafe  of 
Difficulty  fliall  arife,  they  fliall  not  proceed  to  give  Judgment,  except  in  the 
Prefence  of  fbme  Juftice  of  one  of  the  Benches  or  of  Affife, 

Sect.  25.  And  then  it  commands  them  to  make  Inquiries  of  the  PremifTes, 
and  to  hear  and  determine  the  fame  at  certain  Days  and  Places,  which  they 
or  any  fuch  two  or  more  of  them  fliall  appoint. 

Sect.  26.  And  then  it  goes  on  and  commands  the  Sheriff  of  the  County 
to  return  before  them  at  certain  Days  and  Places  to  be  made  known  to  him 
by  them,  fuch  and  fo  many  lawful  Men  of  his  Bailiwick,  by  whom  the 
Truth  of  the  PremifTes  may  be  beft  known  and  inquired. 

Sect.  i-j.  And  then  concludes,  by  affigning  fome  one  of  them  Keeper  of 
the  Rolls  of  the  Peace  in  the  fame  County  ;  and  commanding  him  to  caufe 
to  be  brought  before  himfelf  and  his  Fellows,  at  the  laid  Days  and  Places, 
the  Writs,  Precepts,  Proceffes  and  Indidlments  aforefaid. 

And  now  I  am  in  the  fourth  Place  to  fliew,  What  is  moft  obfervable 
from  the  faid  Strtutes  and  Commiffions  j  in  order  to  which  I  fhall  endea- 
vour to  fliew, 

1.  What  Statutes  concerning  the  Peace  may  be  executed  by  fuch  Ju- 
ftices, 

2.  How  far  the  Juftices  of  Peace  for  a  County  may  ad  out  of  it,  or 
within  a  Liberty. 

3.  What  Commiffions  of  this  Kind  require  a  fpecial  Suit  to  the  King 
for  the  granting  of  them. 

4.  How  far  fuch  Juftices  have  Power  to  proceed  on  Indidlments  not 
taken  before  themfelves. 

5.  By  what  name  they  are  to  be  defcribed. 

6.  What  Authority  they  have  in  Relation  to  Felonies. 

7.  What  in  relation  to  Treafon,  Prcemunire,  and  Mifprifion  of  Treafon. 

8.  What  in  relation  to  inferior  Offences. 

Lamb  B  1         ^^'^^'  ^^-  ^^^^  ^^^  ^"^^  Point,  viz.  What  Statutes  concerning  the  Peace 
Ch.  9.    '       may  be  executed  by  fuch  Juftices,  it  feems  certain,  That  by  Virtue  of  the 
Dait.  Ch.  5.    faid  CommifTion  they  may  execute  all  Statutes  whatfoever,  made  for  the 
Crompt.  7, 8.  ^^^^^^   keeping  of  the  Peace,    and  confequently  thofe  of  Wtnchejler  and 
We/iminjier,  and  all  others  concerning  the  Peace,  made  before  the  Reign 
of  Edward  the  Third,  in  whofe  Time  Juftices  of  Peace  were  firft  inftituted  ; 
for  all  thofe  Statutes  were  exprefly  mentioned  in  the  ancient  Commiffions 
of  the  Peace,  and  have  always  been  undoubtedly  taken  to  be  included  in 
the  general  Words  of  the  prefent  Commiffionj  and  yet  none  of  the  Sta- 
tutes which  ordain  the  Office  of  Juftices  of  Peace,  fay  any  Thing  concern- 
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ing  the  Execution  of  the  faid  former  Statutes,  fo  that  the  Power  of  Jufllces 
of  Peace  in  Relation  to  thofe  Statutes,  feems  intirely  to  depend  on  the 
King's  Commiffion,  and  yet  hath  always  been  unqueflionably  allowed.; 
from  whence  it  appears.  That  regularly  the  King  by  his  Commiilion,  may . 
authorize  whom  he  pleafes  to  execute  an  Adl  of  Parliament. 

As  to  the  fecond  Point,  vix.  How,  far  the  juflices  of  Peace  for  aCounty  Cro.Car.211, 
may  ad  out  of  it  or  within  a  Liberty;  it  is  faid.  That  they  have  no^^'^^-j^  p  ^ 
coercive  Power  when  out  of  the  County;  and  therefore  that  an  Order  ofj,.  '  ' 

Baftardy,  or  for  Payment  of  Labourers  Wages,  made  by  them  out  of  the 
County,   is  not   binding ;  yet  it  is  faid.  That  Recognizances  and  Informa- 
tions voluntarily  taken  before  them  in  any  Place,  are  good:  And  it  is  to  be 
jV^^obferved,    [4] 

SeSl.zg.     That  the  Juftices  of  Peace  for  a  County  have,  by  their  Com- 
miffion, an  exprefs  Authority  as  well  within  Liberties   as  without;  from 
whence  it  feems   clearly  to  follow,  That   they  may  execute  their  Office  2  H.  II.  p.  c. 
within  a  Town  which  has  a  fpecial  Commiffion  of  the  Peace  for  its  own  47.  ^^'■ 
Limits,   unlefs  fuch  Commiffion  have    a   Claufe,    that  no    other  Juftices,  ^^^^    '  '" 
except  thofe  named  in  it,  fhall  any  way  concern  themfelves  in  the  keep-  Con:.  Cromp. 
ing  of  the  Peace  within  the  Liberties  of  fuch  Town  ;  and  it  may  be  que-  ^' ,,  ^  ,  _  „ 
flioned,   whether  fuch  a  fpecial  Claufe  in  fuch  a  Commiffiion,  do  abfolutely  ~      '    "* 
make  void  the  A(5t  of  any  County- Juftice  within  fuch  Town  ?  fince  the 
Commiffion  for  the  County  feems   as   fully  to  give  thofe  named  in   it  a 
Jurifdidlion  over  all  fuch  Towns  within  the  Precindl  of  it,  as  fuch  Com- 
miffion for  a  Town  doth  exclude   them :  And  the  Juftices  for  the  County 
feem  to   be   under  no  Neceffity  of  informing  themfelves  of  the  Contents 
of  a  Commiffion,  which    they  have   nothing    to    do   with ;  yet   if  they 
have   exprefs  Notice   given  them   of  fuch  a  reftraining  Claufe,  and  pro- 
ceed to  afb  within  fuch  Town    in  Defiance  of  it,  they  may  perhaps  be 
punifliable  for  their  Contempt  of  the  King's  prohibition,  and  yet  perhaps 
it  may  be  queftioned  whether  their  Adts   be  void,  for  the  Reafons  above- 
mentioned. 

Se5t.  30.     As  to  the  third  Point,  'viz.  What  Commiffions  of  this  Kind  Lamb.  B.  i; 
require  a  fpecial  Suit  to  the  King  for  granting  of  them;  it  feems  agreed,  Ch.  5. 
That  notwithftanding  all  fuch  Commiffions  muft  be  in  the  King's  Name,  Son.^!"" 
as  hath  been  more  folly  fhewn,  Ch.  5.  SeB.  i.  yet  there  is  not  any  need  Dait.  Ch.  3. 
of  a  fpecial  Suit  or  Application  to,  or  Warrant  from  the  King,  for  the  grant-  >  ^ev.  zig. 
ing  of  them ;  for  this  is  only  requifite  for  fuch  as  are  of  a  particular  Na- 
ture, as  conftituting  the  Mayor  of  fuch  a  Town,  and  his  Succeffors,  perpe- 
tual Juftices  of  the  Peace  within  their  Liberties,  Gff.  which  Commiffions 
are  neither  revocable  by  the  King,  nor  determinable  by  his  Death,  as  the 
common  Commiffion  for  the  Peace  is,  which  is  made  of  Courfe  by  the 
Lord  Chancellor  according  to  his  Difcretion. 

Se^.  31.  As  to  the  fourth  Point,  viz.  How  far  Juftices  of  Peace  have  Crom.  2,9. 
Power  to  proceed  on  Indidments  not  taken  before  themfelves,  it  is  certain,  ^^^- ^^' ^'  ^' 
That  fubfequent  Juftices  of  Peace  may  proceed  upon  Lididments  taken 
before  their  Predeceffors  ;  but  this  feems  chiefly  to  depend  upon  11  H.  6.6. 
which,  reciting  the  Inconvenience  thai  Pleas  and  ProceJJ'es  upon  IndiSlmetits 
before  Juftices  of  the  Peace  had  often  been  difcontinued  by  making  of  fiew 
Commifions  of  the  Peace  ^  to  the  great  hofs  of  the  King,  &c.  ordains  that  fuch 
Pleas,  Suits,  and  Proceffes  before  Jufices  of  the  Peace,  jhall  mA  be  difcontinued 
by  new  Commifjions  of  the  Peace,  but  f  and  in  Force.  And  that  the  nein  Juflices, 
after  that  they  have  the  Records  of  the  fame  Pleas  and  Procefes  before  them, 
may  continue,  and  finally  hear  atid  determine  the  fame,  &c.  And  this  is  far- 
ther confirmed  by  i  Ed.  6.  7.  Par.  6.     But  it  is  eertain  that  they  cannot  Crom.  g. 
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proceed  on  an  Indidment  taken  before  a  Coroner,  or  Jullices  of  Oyer  and 
"■terminer^  or  Gaol-Delivery,  nor  deliver  Perfons  fufpedled  by  Proclamation  : 
But  by  I  Rd.  4.  2.  they  are  enabled  to  proceed  on  Indidmcnts  taken  before 
the  Sheriff  at  his  Torn. 

Ssecl.  32.     As  to   the  fifth  Point,  By  what  Name  fuch  Juflices  are  to 
be  defcribed,  it  is  obfervable,  That  they  are  exprefly  commiflioned  by  the 
2    °-      9i  Name  of  Juftices  of  Peace j    and    in    no  Part  of   their  Commillion   are 
called  by  the  Name  of  Keepers  of  the  Peace  ;  yet,  inafmuch  as  by  i  8  E. 
3.2.  which   is  one  of  the  firft  Statutes  made  concerning  their  Inliitution, 
they  are  exprefly  called  Keepers   of  the  Peace ;  and  the  principal  End  of 
their  Office  is  for  the  keeping  of  the  Peace,  and  their  ufual  Defcription  in 
Certiorari' s  is  by  the  Name  of  Keepers  of  the  Peace  ;  it  hath  been  adjudged, 
That  the   Caption   of  an   Indictment,    (whereof  Juftices   of  Peace    have 
Conufance,)  coram  A.  B.  ci?  C.  D.  CtiJIodibus  Pads  &  'Jiifticiariis  Dctnifii  Re- 
gis, in  fuch  a  Place,  is  good,  without  exprefly  naming  them  Juftices  of  Peace. 
The  King      Alio  it  hath  been  refolved,  that  the  Defcription  of  Juflices  of  Peace  by  the 
and  Hawkins,  Name  of  jfi/Jliciarii  Dowini  Regis-  ad  facem  corifer'va?jda7i],  &c.  is   good 
.  3  Geo.  .^jtj^Qyf-  faying,  ad  facem  Domini  Regis,  for  that  it  is  neceflarily  implied. 

Se^.  33.     As  to  the  fixth  Point,  viz.  What  Authority  Juftices  of  Peace 
have  in  relation   to  Felonies,  it  is  obfervable.  That  fuch  of  the  laid  Ju- 
ftices  as  are  of  the  ^.orum  only,   are   exprefly  authorifed  to   inquire    of, 
and  hear  and  determine  Felonies  and  TrefpafTes,  and  that  the  above  men- 
tioned Statute  of  18  E.  3.    after  it  hath  ordained,  That  fame  Perfons  JImU  he 
ajfig7ied  Keepers  of  the  Peace  by   the  King's  CommiJJion,  faith   in    another 
diltindl  Claufe,  That  at  ivhat  T^ime  need  Jloall  be,  the  fame  fl^all  be  afjigned 
by  the  King's  CommiJJions  to  hear  and  determine  Felonies  and  Trefpafj'es,  &g. 
From  whence  it  is  inferred,  That  Juflices  of  Peace  have  no  Power  to  hear 
»  Crom.        and  '  determine  Felonies,  unlefs  they  be  authorized  fo  to  do  by  the  exprefs 
izo.  b.         Words  of  their  Commiffion  :  And  this  Opinion  is  fi\rther  confirmed   by 
s's^aSi  96.^"^^^  Authority  of  the  Year  Books  of  "^  2  i^.  3.  9.  a.  b.  and    12  H.  7.  25.  a. 
Letter  E.       whcrcln  it  is   adjudged.  That  a  Certiorari  to  remove   certain  Indiftments 
■^•^•^  '^5' taken  before  Juftices  of  Peace  was  not  good,  becaufe  it  named  them  only 
z  H.  H.  P.  C.  Juflices  of  Peace,  without  adding  that  they  were  alfo  affigned  to  hear  and 
43.  44-         determine  Felonies,  CSc.     Yet  it  feems.  That  it  may  probably  be  argued 
diament^-2  ^"^^  ^^^  contrary  Opinion,  that  the  Statute  of  34  £.'3.  i.  is  exprefs,  ^hat 
JO.       '  ^  'the  Perfons  affigned  for  the  keeping  of  the  Peace,  fhall  have  Power  among 
other  Things  to  hear  and  determine  Felonies,  and  TrefpafTes,  ZSc.    And  this 
feems  to    be    the    principal    Ground   of    the  Refolution   in   the  Cafe  of 
Cro.  Jac.  32.  Barnes  and  Conftantine,  wherein  it  is  adjudged.  That  the  fetting  forth  of 
^r^'i'^r'       ^^  Indictment   in  a  Declaration  as   taken  before  Juftices  of  Peace,  being 
^j,°"    ^^'    alfo  afllgned  to  hear  and  determine  Felonies,  (s^c.  was  well  juftified  upon 
Dy. 69. PI. 29.  Oyer  of  the   Record,  wherein  it  was  entered  as   taken  before  juflices  of 
Peace,  without  adding.  That  they  were  afBgned  to  hear  and  determine 
Felonies,  &c.  And  as  to   the  Authority  of  Staimdford  and  Hale,  it  mav 
be  anfwered.  That  their  Opinion  is  exprefly  grounded  on  the  Wording  of 
the  Statute  of  18  £^.  3.     And  it  does  not  appear  that  they  confiuered  the 
Purport  of  34  £.  3.     As  to  the  Authority  of  2  i?.  3.   9.  it  may  be  an- 
fwered. That  the  Certiorari  therein  mentioned,  was  for  the  Removal   of 
and  Indidmcnt  for  Counterfeiting  Coin,  and  that  the  Power  of  Juflices  of 
Peace  to  take  fuch«an  Indidment,  depends   wholly  upon  the  Statute  of 
3  H,  5.  7.  v/hereby  it  is  enacted,  'T^hat  the 'Juftices  of  Peace  throughout  the 
Realm,  f  jail  have  Power  by  the  King's  Co7nmiJ]ions  to  iiiqtdre  ofthefaid  Offence. 
And  as  to  what  is  faid  in  12  f/.  7,  25.  it  maybe  anfwered,  that  the  Cer- 
tiorari therein  mentioned  was  to  remove  certain  Indicflments,  but  it  doth 
not  appear  from  the  Book  what  thofe  Indidlments  were ;  fb  that  it  is  pof- 
■"3  Able 
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fible  they  might  be  of  a  fpeeial  Nature,  not  within  the   general  Purview 
of  34  R.  '^.  Jed  i^are.     However  it  is  certain,  That  fuch  a  Glaufc  in  the  H.  P.  C.  i6j 
Commifiion  of  Juftices  to  hear  and  determine  Felonies,  ^c.  gives  them  z^i.h.p.c. 
no  Jurilliiiflion  over  an  Offence,  which  hy  Statute,   is    fpecially  appointed  ^'^eo.  n  8.  b. 
to     be    determined    by   Juftices    of    Oyer    and   Terminer^   becauie   fuch  Cra.  El.  8/^ 
Juflices  fliall  be  intended  to  mean  fuch  Juftices  of  0)rr  and  'Tcnnincr  on\y ,  ^V\^Vu    g 
which  properly  and  ufually  are  are  fo  called,  and  not  thofe  who  are  dif-  pi.  z. 
tindtly  known  by  another  Name.     And  from  hence  it  follows,  That  Juftices 
of  Peace  have  no  Power  to  take  an  Indicflment  upon  the  Statute  of  5  Eliz. 
14.  concerning  Forgery,   nor  on  the  2  Q?  3  Ed.  6.  24.  againft  Acceffaries 
in   one  County  to  Felonies  in  another,  nor  on  any  other   Statute   which 
fpecially  limits  the  Jurildiftion  of  determining  any  other  Felony  to  other 
Juftices  of  a  particular  Denomination.     Yet  inafmuch  as  all  Felonies  in- 
clude in  them  a  Breach  of  the  Peace,  and  2  cj*  3  Ph.  &  Mar.  10.  which 
direds  Juftices  of  Peace    to  take  the  Examinations  of  all  fuch  Perfons  as 
ftiuU  be   committed  by  tlicm  for  Felony,  fecms  to  fuppole  them   to  have 
a  general  Power  of  committing  all  Perfons  accufed  of  any  Kind  of  Felony  ;  DaltonCh. 
and  the  general  Pradice  has  always  been   agreeable   hereto  ;    it    is    fjid,  f^"- 
That  Juftices  of  Peace  may  take  the  Examination  of  Perfons  brought  be-  ,£,'g/ 
fore  them  for  any  Kind  of  Felony,  and  commit  them  to  Prifon  ;  and  alfo  ?  H- H.  P.  C. 
take    the    Information  of  the   Profecutors    upon   Oath,    and    bind  them  ^^• 
over  to  profecute ;  and  to  commit  thofe  who  ftiall  refufe  to  be  fo  bound, 
if  it  appear   that    they   can  give   material   Evidence.     Alfo   inafmuch  asH.  P.  C.169. 
the  faid  Statute  of  2  G?  3  Ph.  &  Mar.  10.  and   alfo  i  6?  2  Ph.  &  Mar.  13.  zH.H.P.C. 
diredl  Juftices  of  Peace,   in  Cafe    of  Homicide  and  other  Felonies,    to  ^ 
take  the  Examination  of  the   Oftenders,   and   the  Information  of  others, 
and  to   certify   the  lame  to   the  Juftices  of  Gaol-Delivery ;  it  hath  been 
generally  thought  advifable  for  Juftices   of  Peace  to   proceed   no    farther 
in  Relation  to  any  Felonies  though  within  their  Commiffion,  except  only 
Petit  Larcenies, 

Seff.  34,     As   to  the  feventh  Point,  viz.  What  Authority  Juftices  of 
Peace  have  in  Relation  to  Treafon,   Prccmunire^  and  Mifprifion   of  Trea- 
iow ;  it   feems  to  be  agreed.  That  notwithftanding  none  of  thefe  Offences 
are  within  the   Letter  of  their  Commiffion ;    yet  inafmuch  as   they  are  Lamb.  2z6. 
againft  the  Peace  of  the  King,  and  of  the   Realm,  any  Juftice  of  Peace 
may  either  upon  his  own  Knowledge,  or  the  Complaint  of  others,  caufe 
any  Perfon  to  be  apprehended  for  any  fuch  Offence.     And  it  is  the  Opi-  Dak.  Ch.  go. 
nion  both  of  £)^///o;/   and  ^'w  Matthew  Hale,  That  fuch  Juftice  may  take^^^- C. '68. 
the  Examination  of  the  Perfon   fo  apprehended,  and  the  Information  of  all  ^    " 
thofe  who  can  give  material  Evidence  againft  him,  and  put  the  fame   in 
Writing  ;  and  alio  bind  over  fuch  Who  are  able  to  give  any  fuch  Evidence 
to  the" King's  Bench,  or  Gaol-Delivery  j  and  certify  his  Proceedings  to  the 
lame  Court,  to  which  he  fliall  bind  over  fuch  Informers,     And  this  Opi- 
nion feems  to  be  agreeable  to  conftant  Pracftice,  efpecially  fince  the  Sta- 
tutes of  I  "S"  2  Ph.  4f  Mar.  13.  and  2  6'  3  Ph.  &  Mar.  10.  which  diredling 
Juftices  of  Peace  to  proceed  in  this  Manner  againft  Perfons  brought  before 
them  for  Felony,  feem  to  give  them  a  difcretionary  Power  of  proceeding  in 
like  Manner  againft  Perfons  .accufed  of  the  above  mentioned  Offences. 

SeSi.  3:,  Alfo  by  3  H.  5.  Ch.  7.  Jupces  of  Peace  jhall  have  Poii^er 
by  the  King's  Commifons  to  inquire  rf  Counterfeiting,  Clipping,  PFajhing, 
and  other  Faljity  of  Momy  of  the  Land,  and  thereii'on  to  7nake  Proccfs  by 
Capias  only,  againjl  thofe  ivho  before  them  Jhall  be  thereof  indlBed. 

Seil.  36.  And  by  5  El.  i.  Sed:.  3.  Juices  of  Peace  may  inquire  of 
the  Offence  of  maintaining  the  Pope's  Power,  andJJ:all  certify  every  PreJhUment 


mt 


40  Of  the  Conn  of  Scffiojis^  Ecok  il. 

made  before  them  of  ajiy  fuch  Offence,  into  the  Khig's  Bench,  ivith'm  forty- 
Days  after  it  Jhall  be  made,  &cc. 

1  Leon.  239.       Se^.  37,     And  by  23  E.  i.  Se(3:.  8.  They  may  inquire  of  all  Offences  againfl 

that  AB,  or  againjl  the  ASfs  of  the  firft,  fifth,  'or  thirteenth  Years  of  the 
faid  ^teen's  Reign,  touching  Acknowledging  of  the  King's  fupreme  Govern- 
fne?tt  in  Caufes  Ecckfafiical,  or  other  Matters  touching  the  Service  of  God, 
or  coming  to  Church,  or  EJiabUj].->mcnt  cj  true  Religion  in  this  Realm,  u'ithin 
one  Year  and  a  Day  after  every  fuch  Offence  committed. 

SeSl.  38.     As  to   the   elghtli    Point,   liz.  What  Authority  Juflices   of 
Peace  have  In  Relation  to  inferior  Offences,  it  would   be   endleis    to  enu- 
merate all  the  Offences  within  their  Jiirifdi(flion,   concerning  which  there 
have  been   fuch   great  Numbers  of  Statutes ;  and  therefore  I  fhall  content 
myfelf  in   this  Place  with  obferving,  that  by   the  above  inentioned  Sta- 
tute of  34  Ed.  3.   I.  and  alfb  by  the  exprefs  Words  of  their  CommifTion, 
they  are  impowered  to  hear  and  determine  all  Trefpafles,  which  is  a  Word 
of  a  very  general  Extent,    and  in   a  large  Senfe  not  only  comprehends  all 
inferior  Offences,  which  are  properly  and   direclly  againfl  the  Peace,  as 
Affaults  and  Batteries,  and  fuch   like,  but  alfb  all  others  which  are  fo  only 
»6Mcd.  128.  by  Conflrudlion ;  as    all  Breaches    of  the  Law  in  general  are  ^  faid   to 
be  :  Yet  it  hath  been  of  late  fettled,  that  Juflices  of  Peace  have  no  Jurif- 
«>  Salk.  406.   didtion  over  "^  Forgery   or  Perjury   at   the    Common   Law,  the  principal 
Crompt.  120.  j^g^^^j^  of  which  Refolution,  as   I  apprehended,  was,  that   inafmuch    as 
Lamb.  B.  i .  the  chief  End  of  the  Liflitution  of  the  Office  of  thefe  Juflices,  was  for 
Ch.  12.         the  Prefervation  of  the  Peace  againfl  perfonal  Wrongs,  and  open  Violence ; 

2  tra.  '°88.  ^j^j  ^.j^^  Word  Trefpafs  in  its  mofl  proper  and  natural  Senfe,  is  taken  for 

fuch  kind  of  Injuries,    it  fliall  be  underflood  in  that    Senfe  only   in  the 
faid  Statute  and  CommifTion,  or  at  the  mofl  to  extend  to  fuch  other  Of- 
fences only   as    have  a    diredl   and  immediate  Tendency   to    caufe    fuch 
" '  Lev-  139-  Breaches  of  the  Peace  ;  "  as  Libels,  and  fuch  like,  which  on  this  Account 

1  Keb.^c  CO,  ^i^ve  been  adjudged  indidable  before  Juflices  of  Peace :  And  for  this  Rea- 
772,788,931.  fon,  principally  as  I  apprehended,   the  Court  of  King's  Bench  in  the  Cafe 

2  Keb.  138.  ^^  Qj-jg  piif^  fince  the  above  mentioned  Refolution  concerning  Perjury  and 
Jac.  42*1 .  Forgery,  refufed  to  quafli  an  Indidlment  found  at  a  SefTion  of  the  Peace 
Tr.  ijAniiK.  for  a  Libel,  but  ordered  the  Defendant  to  demur  to  it,  if  he  thought  fit. 
''Latch  173.  ''  And  upon  the  like  Reafon  perhaps  the  former  Opinion,  That  one  may 
Poph.  208.     i^g  indidted  before  Juflices  of  Peace  for  being  a  common  Night- Walker 

and   Haunter  of  Bawdy-  Houfes,  may  not  be   thought  to  contradidl  the 

above  mentioned  Refolution. 

Cro.  Jac.  32.      SetJ.  39.     And  Juflices  of  Peace  by  Virtue  of  the  above  mentioned  Sta- 

Yelv.  4^       ^yjg  Q^  2^  £^/_  2_  j_  fg^j-j-^  to  j^^yg  a  Jurifdidlion  over  Barrators,  and  fuch 

Rep!  151.'    like  Offenders,  whether  they  be  mentioned  in  their  Commifiion  or  not. 

And  it  fecms  clear,  That  Juflices  of  Peace  have  Jurifdidion  of  all  inferior 

Crimes  within  their  CommifTion,  whether  fuch  Crimes  be  mentioned  in 

Kintv  and      sny  Statute  concerning   them   or  not ;  for   that  all  fuch  Crimes  are  either 

Loggain.        diredlly,  or  at   leafl  by  Confequence,  and  Judgment  of  Law,  againfl  the 

Peace,  and  upon  this  Ground  principally,  as  I  apprehended,  it  was  lately 

refolved,  That  they  may  take  an  Lididlment  of  Extortion. 

ScB.  40.  And  now  I  am  to  confider  the  Nature  of  the  Court  of 
thefe  Juflices  SefTion s,  by  which  we  underfland  an  Aflembly  of  two  or 
more  of  them>  whereof  one  is  of  the  Riorum,  at  a  certain  Day  and  Place 
before  appointed,  in  order  to  inquire,  hear  and  determine,  in  Piirfuance 
of  their  Commiffion,  of  any  Caufes  or  Matters  therein  contained.  And 
for  the  better  LTnderftanding  hereof,  I  fliall  con.^idcr  the  following  Par- 
ticulars. 

I.  By 
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1.  By  whom,  and  in  what  Manner  fuch  Court  is  to  be  luinnioned 
and  appointed. 

2.  What  Perfons  are  bound  to  give  their  Attendance  at  it. 

3.  Whether  it  have  any  Power  over  its  own  Member?. 

4.  The  Difference  between  General  and  Special,  and  Qaarter  S;ffions. 

Se^.  4r.     As  to  the  firll  ]Point,  tt  Teems  clear  from  the  exprefs  Words 
of  the  Commiilion,  That  any  two  fuch  Juflices,  whereof  one  is  of  the  r.acib  B.  + 
Sliiorumy  may  hold  fuch  Court  at  fuch  Days  and  Places  as  fliall  be  ap- ch  z.^ic. 
pointed  by  them,  and  that  the  Sheriff  is  bound  to  return  proper  Juries, 
and  that  the  Cuftos  Rotulortan  ought  to  bring  the  Rolls  of  the  Peace  before 
them,  ^c. 

Se5i.  42.  And  from  hence  it  feems  to  follow.  That  any  two  fucli  Ju- 
ftices  may  diredl  their  Precept  under  their  Tcjk  to  the  Sheri-ff,  fo^  the 
Summons  of  the  Seffions  of  the  Peace,  thereby  commanding  him  to  rc-L-j^.b  g 
turn  a  Grand  Jury  before  them,  or  their  Fellow  Juftices  at  a  certain  Daych.  20. 
and  Place,  and  to  give  Notice  to  all  Stewards,  Conftubles  and  Bailiffs  of 
Liberties,  to  be  prefent  and  do  their  Duties  at  fuch  Day  and  Place,  and  to 
proclaim  in  proper  Places  throughout  his  Bailiwick,  that  fuch  Seffions  will 
be  holden  at  fuch  Day  and  Place,  and  to  attend  there  Jiimfelf  to  his 
Duty,  &c. 

SeB.  43.     And  it  is  faid,  That  fuch  a  Precept  by  any  two  fuch  Juilices,  Lamb.  B  4. 
cannot  be  fuperfeded  by  any  of  their  Fellows,  but  only  by  Writ  out  of  "^^  ^• 
Chancery.  j, '°'  '"  ' 

Se&.  44.     It  is  faid.  That  fuch  Juftices  may  hold  fuch  a  Seffion  with- 
out any  fuch  Summons,  which  feems  to  be  a  well  grounded  Opinion,  as  to  Lamb  B.  4. 
their  proceeding  on  Indidments  before  taken  before  themfelves  or  others,  or*^  '  ^' 
on  other  particular  Occafions,  for  which  there  is  no  need  either  for  the  At- 
tendance of  the  Grand  Jurors,  or  Officers,  &c. 

SeSl.  45.     As   to   the   fecond   Point,    viz.    What   JPerfons   are   bound 
to  give  their  Attendance  at  the  Court  of  Seffions,  there  is  no  Doubt  but 
t"hat  the   Sheriff,  (who  is  bound  both  to  return  his  Precept,  and  alfo  to 
take  the  Charge  of  all  the  Prifoners  who  fliall  be  committed  to  him)  and  Lamb.  B.  4. 
alfo  all  Conftables  of  Hundreds,  who  are  to  make  their  Prefentments  re-*^'*-3- 
quired  by  feveral  Statutes,   (as  that  of  Hue  and  Cry,  and  thofe  relating  to  See  the  Sta- 
Highways  and  Ale-Houfes,  &c.)  and  alfo  all  Bailiffs  of  Franchifes,  and  alP^j[^°^  ^^^"■ 
Perfons  returned  on  a  Jur}',  and  the  ^  Keeper  of  the  Houfe  of  Corredli- b.  "ch.  78. 
on,  fife,  are  bound  to  attend  on  every  fuch  Summons  as  is  abovementi- Seft.  22. 
oned;  on  Pain  of  being  amerced  for  their  Default  at  the  Difcretion  of  the  s"^^^:  ^'^' 

Court,    Gfr.  'Videyjae. 

Se£l.  46.     As  to  the  third  Point,  viz.  Whether  the  Court  of  Seffions  *=''•  4- 
have  any  Power  over  its  own  Members  ;  it  feems  certain,  That  it  hath 
no  Authority  to  amerce  any  Juftice  of  Peace  for  his  Non-Attendance  at 
any  fuch  Court,  as  the  Juftices  of  Aflize  may  for  the  Abfence  of  any  fuch  j^amb  B  4 
Juftice  at  the  Gaol-Delivery ;  for  it   is  a  general   Rule,  That  i?iter  fa?'t-sch.i.' 
non  eft  pot  eft  as,  it  being  reafonable  rather  to  refer  the  Punifhment  of  Per- 
fons in  a  judicial  Office,  in  Relation  to  their  Behaviour  in  fuch  Office,  to 
other  Judges  of  a  fuperior  Station,  than  to  thofe  of  the  lame  Rank  with 
themfelves  ;  and  therefore  it  feems  to  have  been  holden,  That  ifa  Juftice  of  p 
Peace  at  the  Seffions,  who  is  not  of  the  ^oniin,  ftiall  ufe  fuch  Expreffions  a.^^™^^  '^* 
towards  another  who  is  of  the  ^orian^  for  which,  if  he  were  a  private  Per-  ^'""^^^  Jufllcs? 
fon,  he  might  be  committed  or  bound  to  his  Good  Behaviour  j  yet  the  Sef-  xlmtf^B  ' 
fions  hath  no  Authority  to  commit  him,  or  to  bind  him  to  his  Good  Behavi-  ch  '3.      '^ 
our  :  And  yet  it  feems  to  be  agreed,  that  if  a  Juftice  of  Peace  givs  juft  Caufe  Cnnip'  12 
Vol.  II.  M  to  "' 
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to  any  Perron  to  demand  the  Surety  of  the  Peace  againft  liiin,  he  may  be 
compelled  by  any  other  Juftice  to  find  fuch  Security,  as  hath  been  flicwn 
Ch.6o.Sc6l  5.  in  the  firft  Book  ;  for  the  publick  Peace  requires  an  immediate  Remedy  in 
all  fuch  Cafes. 

Sedl.  47.     As  to  the  fourth  Point,  "cix.  The  Difference  between  General 

Lamb  B.  4.   and  Special  and  Quarter  Seflions,  Mr.  Lambard  fcems  to  make  no  Diftin- 

ch.  19-  (flion  between  General  and   Quarter  Seffions,  but  to  take  them  as  fynony- 

Lamb.  B.  4.  mous  Terms.     But  it  feems  the  better  Opinion,  That  Quarter- Seffions  are 

^'^'  ^°'  p  c  ^  Species  only  of  General  Seffions,  and  that   fuch  Seffions  only  are  pro- 

40  CO.        "perly    called     General    Quarter-Seffions,  which    are    holden   in  the   four 

Quarters  of  the  Year  in  Purfuance  of  the  abovementioned  Statute  of  2  H, 

5.  4.  fet  forth  more  at  large  in  the  fifteenth  Sedlion  of  this  Chapter;  and. 

Salk.  474.      that  any  other  Seffions  holden  at  any  other  Time  for  the  general  Execu- 

pl.  II.  tion  of  the  Authority  of  Juftices  of  Peace,  which  by  the  aboverhentioned 

480.pl.  29!    Statute,  Juflices  of  the  Peace  are  authorized  to  hold  oftner  than  at  the 

482.  pi.  34.    Times  therein  fpecified,  if  Need  be,  may  be  properly  called  General  Sef* 

Corner ^^^8  ^°"^ '  ^""^  ^^^^  '^'\o{q  holden  on  a  fpecial  Occafion  for  the  Execution  of 

Canh.  222.  * fome  particular  Branch  of  their  Authority  may  properly  be  called  Speciai 

Seffions. 
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Of  the  Court  of  the  Coroner. 

•  zinft.  jT.  ^c^'  I-  /'CORONERS  are  '  ancient  Officers  by  the  Common  Law ; 
S.  P.  C.  48,  V_^  fo  ^  called,  becaufe  they  deal  principally  with  the  Pleas  of 

^9"  j^jj  J  the  Crown,  and  '  were  of  old  Time  the  principal  Confervators  of  the 
zinft.  31.  Peace  within  their  County;  and  there  flill  ought  to  be  a  certain  Number 
«Ch.8.Sea.3.Qf  them  in  every  County;  in '' fome  more,  in  others  lefs,  according  as 
\%^-^-     the  Ufige  hath  been.     [5]      _  '    _  _  c^ 

4  inft.  271.        Before  I  come  to  the  particular  Confideration  of  their  Duty  and  Autho-   . 
ainft.  175.     j.jjy^  j(.  j^^y  j^Qj.  {^e  improper  to  premife  the  following  Particulars; 

1.  What  Perfons  are  qualified  to  be  Coroners. 

2.  In  what  Manner  they  are  to  be  placed  in  their  Office. 

3.  How  they  may  be  difcharged, 

EeB.  2.  As  to  the  fii-fl  Point,  it  is  enafted  by  the  Statute  of  Wejlm.  I, 
Ch.  10.  in  the  following  Words,  Forafrmich  as  mean  Fcrfom  ajid  indijcreet, 
now  of  late  are  commonly  chofen  to  the  Office  of  Coroners,  where  it  is  reqiiifite^ 
that  Perfons  hone  ft,  loyal  and  wife,  Jhall  occupy  fuch  Offices:  It  is  provided. 
That  through  all  Shires  f/ifficient  Men  jhall  be  chofn  to  be  Coroners  of  the  mpji 
loyal  and  tnoft  wife  Knights,  which  know,  will,  and  may  be/i  attend  upon  fuch 
Offices,  and  which  lawfully  fjall  attach  and  prefent  Pleas  of  the  Crown. 

Se6l..  3.     It  is  obfervable.  That  this   Statute  feems  exprefly  to  require 

that  none  under  the  Degree  of  Knighthood  Ihall  be  chofen  a  Corontr, 

and  that  tlie  Statute  of  Mcrton,  Chapter  the  Third,  which  was  made  near 

33  )tfr  pi.  7.  forty  Years'  before,  feems  to  fuppofe,  That   all  Coroners  were  Knights: 

A  Inft.  271.     Antj  it  is  ftrther  remarkable,  that  in  the  Writ  de  Coronatore  exonerando,  it  is 

ylj'g'',^^' mentioned  as  a  fufficient  C.uife  for  tlie  Difcharge  of  a  Coroner,  that  he  i? 

not 
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not  a  Knight;  yet  in  as  much  as   the  principal   Intent  of  putting  thofe 
Words  into  the  Statute,  was  to  prevent  the  Cliooiing  of  Perfor.s   of  mean 
Abihty,  wiiich  is  fuHiciently  anfwered,  by  choofing  Men  of  good  Subftance 
and  Credit :  And  it  has  been  generally  found  impracticable  to  find  Knights 
enough  in  any  County  willing  to  undertake  this   Office,  and  the  conftant 
Ullige  of  many  late  Ages,  which   is  the    belt  Interpreter  of  Laws,  hath 
fufFered  Perfons  of  good  Ability,  under  the  Degree  of  Knights,  to  be  cho- 
fen  and  continue  Coroners,  without  any  Objedion  againft  them  tin  this  Ac-s  P  c  ^^.i. 
count;  it  feemg  certain.  That  at  this  Day  it  is  no  good  Caufe  to  remove  a  ^  '-con.  160, 
Coroner,  that  he  is  not  a  Knight.     For  v/hy  ihould  not  fuch  Ufage  be  as].-  'j^  g  ,g   ' 
well  allowed  to  make  fuch  an  Explanation  of  the  Law  concerning  Coro-zloft  1-6. 
ners,  as  it  unqueftionably  hath  done  of  that  relating  to  the  Rcprefenta- ^J"^- '^•^- *-• 
tives  of  a  County  in  Parliament,  who  by  the  Writ  for  their  Elcdion  are" 
exprefly  required  to  be  duo  Milites  ^hidio  cinSli,  and  yet  may  certainly  beco.  Lit  log. 
well  chofen  in  Purfuance  of  that  Writ,  though  they  be  under  the  Degree''- 
of  Knights  ? 

SeB.  4.  It  is  further  enafled  by  14  £.  3.  8.  That  no  Coroner  be  chofen, 
tmlefs  he  have  Lajjd  in  Fee  fiifficient  in  the  fame  County^  ivhercof  he  }?iay 
OJ fiver  to  all  Maimer  of  People. 

SeSt.  5.  As  to  the  fecond  Point,  viz.  In  what  Manner  Coroners  are  ^f^^' P^' 
to  be  placed  in  their  Office,  it  is  obfervable,  That  they  do  not  receive  their  ^^' 
Authority  from  the  King's  Commiffion,  but  from  the  Elecflion  of  the 
County  in  Purfuance  of  the  King's  Writ,  ilTuing  out  of  and  afterwards  re- 
turned into  the  Chancery :  And  this  is  the  Reafon  why  their  Authority  does 
not  determine  by  the  Demife  of  the  King,  as  that  of  all  Judges,  afting 
by  the  King's  Commiffion  only,  regularly  does,  as  hath  been  more  fully 
fhewn,  Ch.  i .  Seel.  11. 

SeSl.  6.  The  abovementloned  Writ  for  the  Eleftion  of  a  Coroner  is  in 
this  Form  :  Firft  it  recites  the  Death  or  Difcharge  of  one  or  more  former 
Coroners,  and  then  commands  the  Sheriff  to  caufe  one  other  or  more,  as 
the  Cafe  is,  to  be  chofen,  in  a  full  County-Court,  by  the  AlTent  of  the  Coun- 
ty, according  to  the  Form  of  the  Statute  in  that  Cafe  made  and  provided ; 
who  having  taken  his  Oath  in  the  ufual  Manner,  may  do  all  Things  5^^  tj,^  p^rrh 
which  belong  to  the  Office  of  a  Coroner,  &c.  and  then  it  concludes  with  of  fuch  Ceiti- 
commanding  the  Sheriff  to  certify  to  the  Court  the  Name  of  the  Perfon  Ji"'* '"  ^f-' 

,      -  f, .  °  ■'  Hal's  Entries 

cholen,  <Jc.  ,33. 

SeSl.  7.  '  A  Coroner,  being  chofen  by  Virtue  of  fuch  Writ,  fliall  be  *  s.  P.  49.  d. 
fworn  by  the  Sheriff,  that  he  will  lawfully  do  what  belongs  to  the  Office  ^  ^'  ^^'  ^'  ^' 
of  a  Coroner,  &c.  F.  N.  0.163.- 

Se£i.  8.     '' And  inafmuch  as  he  is  chofen  by  the  County,  if  he  be  infuffi- ^^- 
clent,  and  not  able  to  anfwer  fuch  Fines,  and  other  Duties  in  refpecfl  oit 2\n^.\\\. 
his  Office,  as  he  ought,  the   County,  as   his  Superior,  ffiall   anfwer   for  175. 
him.  _  2H.H.P.C. 

Se£t.  9,  And  it  is  enadted  by  28  £.  3.  6,  That  all  Coroners  of  the  Coun- 
ties, fmll  be  chofen  in  the  full  Coimties  by  the  Commons  of  the  fame  Counties,  of 
the  tnofl  meet  and  laitful  People,  that  fall  be  found  in  the  fame  Counties, 
to  execute  the  faid  Office :  Saved  always  to  the  King  and  other  Lords,  who 
ought  to  make  fuch  Coroners,  their  Seigniories  and  Franchifs. 

From  this  Statute  the  two  following  Points  are  obfervable, 

SeB.   10.     Firff,  That    all    fuch    Elections    are   appointed  l3y  it  to  be  p.  n-.  tj.  iS.t.- 
made  by  the  Commons  of  the  Counties,  without  mentioning  Freeholders;  s.P.c  49.  B. 
and  yet  inafmuch  as  the    faid  Statute    was    made  in  Affirmance    of  the 
Q)inmon  Law,  and  '  none  but  Freeholders  are   Suitors  to  the  Count)'- « 2  inft  99. 

Court,  z  R"i  Atr. 
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Court,  and  that  Ufage  hath  ahvays  been,  both  before  and  fince  the  faid 
Statute,  for  fuch  only  to  vote,  it  is  certain,  that  none  but  Freeholders 
have  a  Voice  at  any  fuch  Election. 

SeSl.   1 1 .     Secondly,  That  it  is  clearly  fuppofed  by  the  faid  Statute,  that 

3H.H.P.  Cnot  only  the  King,  but  alfo  other  Lords  have  the  Franchife  of  making  Co- 

5?'  54-         roners  :  From  whence  it  feems  rcafonable  to  infer.  That  the  King  may  lavs^- 

a.  fully  claim  fuch  Franchife  by  Prefcription,  and  that  other  Lords  may  claim 

it  by  Grant  from  the  Crown ;  but  it  is  a  Privilege  of  fo  higli  a  Nature, 

that  no  Subjedl  can  well  intitle  himfelf  to  it  by  Prefcription  only. 

Regideri;;.       SeSf.   12.     As  to  the  third  Point,  ivx.  In  what  Manner  Coroners  may 

■  ■  ^  be  difcharged  from,  their  Office  ;  it  is  certain.  That  if  any  of  them  be  fo 

,6^  ■   ■'  ^'far  engaged  in  any  other  publick  Bufinefs  in  the  County,  that  he  cannot 

S.  P.  C.  48.   have  Leifure  enough  to  attend  the  Office  of  a  Coroner  ;  or  if  he  be  cliofen 

8c"^        Verderor  of  aForell:,  or  if  he  have  not  fufficient  Lands  in  the  fame  Coun- 

'  ty,  whereon  to  live  according  to  his  State  and  Degree,  or  if  he  be  difabled 

z  Inft.  32.      either  by  old  Age,  or  any  inveterate  Difeafe,  as  the   Palfy,  or  the  like,  to 

execute  his  Office,  as  he  ought,  and  as  fome  fay,  if  he  follow  any  common 

Trade,  he  may  be  difcharged  by  the  Writ  De  Coronatore  exonerando,  which 

being  dircded  to  the  Sheriff,  after  a  Recital  of  the  particular  Caufe  of  the 

Difcharge  of  fuch  Coroner,  commands  him  to  caufe  another  to  be  chofen 

in  his  Room.     [6]  et^ 

Regifteri77.      St'Sl.   1 3.     But  if  any  Writ  of  this  Kind  be  grounded  on  an  untrue 

fn'^b  \  d  Suggeftion,  the  Coroner  may  procure  a  Commiffion  from  the  Chancery  to 

S.P.  C.  49.   inquire  of  the  Truth  of  it,  and  to  return  the  Inquiry  before  the  King  into 

the  Chancery ;  and   if  upon  fuch  Commiffion  the  Suggeftion  be  difproved, 

the  King  may  make  a  Superfedeas  to  the  Sheriff,  that  he  do  not  remove 

fuch  Coroner  ;  or  if  he  have  removed  him,  That  he  fuffer  him  to  execute 

the  Office  as  he  did  before. 

And  now  I  am  particularly  to  confider  the  Duty  and  Authority  of  a  Co- 
roner ;  for  the  better  Underflanding  whereof,  I  fhall  examine  the  follow- 
ing Points : 

1.  In  what  Places  he  hath  a  Jurifdidtion. 

2.  How  far  he  is  impowered,  and  in  what  Manner  he  ought  to  tak^ 
an  Inquifition. 

3.  How  far  to  receive  and  proceed  on  a  Bill  of  Appeal. 

4.  How  far  to  receive  and  proceed  on  the  Appeal  of  an  Approver. 

5.  How  far  to  take  the  Abjuration  of  a  Felon. 

6.  How  far  the  Adl  of  any  one  of  them  fliall  be  as  effeftual  as  if  it 
had  been  done  by  all. 

7.  In  what  Cafes  he  may  lawfully  take  a  Fee  for  the  Execution  of  his 
Office. 

8.  In  what  Cafes  a  Matter  recorded  by  or  found  before  him,  admits 
of  no  Traverfe. 

As  to  tiie  firfl  Pointy  -viz.  In  what  Places  a  Coroner  hath  Jurifdidlion,  I 
fliall  confider : 


1.  How  fir  he  hath  a  Jurifdidion  of  Offences  committed  on  tiie  Sea. 

2.  How  far  a  Coroner  of  the  County   may  intermeddle  with  Offences 
Moore  89:.            done  within  the  Verge  of  the  Court,  and  vice  verfa. 

z'h.h.^P.  C.      ^^^'   H-     As  to  the  firft  Particular,  it  is  laid  down  as  a  general  Rule 
54.  by  "  fome.  That  he  may  inquire  of  a  Felony  committed  on  the  Arms  of 

i^/o   '''the  Sea,  where  a  Man  m.iv  fee  from  the  one  Side  to  the  other;  but  bv 

a    r.  C  5 1 .  •  '  ■ 

Lcaer  K.  Others, 
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thers^  who  feem  to  be  more  accurate,  his  '  Power  is  confined  to  fuch  Parts  "  ^ '  ^  t&ron. 
of  the  Sea,  where  a  Man  Handing  on   the  one  Side,   may  fee  \vhat  is  done  ^^[^,f 
on  the  other  :  But  it  fcems  to  be  "  agreed,  That  he  hath  no  Jurifdidion  of  IroL  Ab/. 
Offences  committed  in  the  open  Sea,  between  tlie  high  and  low  Water-Mark  '^9-  p'-  7- 
when  the  Tide  is   in  j  but  that   he  hath  an  Authority  over  Offences  com-  5  Co"/©)!^* 
mitted  in  fuch  Places  when  the  Tide  is  out. 

Scif.  15.     As  to  the  fecond  Particular,  &c.  How  far  a  Coroner  of  the 
County  may  intermeddle  with  Offences  done  within  the  Verge  of  the  Court, 
&  vice  vcrfa,   it  is  faid,  '  That  at  the  Common  Law,   as  the  Coroner  of  cj  Leon  160 
the  King's  Houfe  had  nothing  to  do  with  an   Offence  committed    in   the  4  Co.  46  b. 
County  out  of  the  Verge ;  fo  neither  had   the  Coroner  of  the  County  any  ^^^-  ^  ^  ^• 
Thing  do   with  an  Offence  committed  within  the  Verge.     And   therefore  ^'"  ^^' 
it  feems,  That  before  the    Statute   of  Articiili  fuper  Chdrtns,  if  a  Perlbn 
had  been  killed  any  where  within  the  Verge  of  the  Court,  and  "  tlie  King 
had  removed  his  Court  before  the  Coroner  of  the  King's  Houfe  liad  taken 
an  Indicftment,  no  Coroner   at  all   had  any  Jurifdid:ion  of  tlie  F'ad  ;  not 
the  Coroner  of  the  County,  becaufe  he  had  nothing  to  do  with  what  hap- 
pened within  the  Verge    of  the  Court ;  not  the  Coroner  of  the  King's 
Houfe,  becaufe  his  Authority  ceafed  when  the  Place  where  the  Matter  hap- 
pened, ceafed  to  be  within  the  Verge  of  the  Court;  and  this  feems  to  be 
confirmed  by  the   Statute  oi  ArticuU  fuper  Chartas,  Cli.  3.  whereby  it  is 
recited,  that  before  the  making  of  that  Adl,  Many  Felonies  committed  ii-itk- 
in  the  Verge  had  been  iinpiiniJJoed,  becaufe  the  Coroners  of  the  Coimty  had  not 
been  authorized  to  inquire  of  Felonies  done  loithin  the  Verge,  but  the  Coroner  of 
the  King's  Houfe,  -which  never  continued  in  one  Place,  by  Reafon  -whereof  there 
can  be  no  Trial  made  in  due  Manner,  nor  the  Felons  put  in  Exigent,  nor  out- 
ta-wed,  nor  any  Thing  prefented  in  the  Circuit,  the  -which  had  been  to  the  great 
Damage  of  the  King,  and  nothing  to  the  Prefer-vation  of  the  Peace  :  And  there- 
upon it  is  ordained.  That  from  thenceforth  in  Cafes  of  the  Death  of  Men 
whereof  the  Coroners  Office  is  to  make  Vieiv  and  Inquejl,  it  fJjall  be  commanded 
to  the  Coroner  of  the  County,  that  he  -with  the  Coro7ier  of  the  King's  Houfe, 
fj?all  do  as  bclongeth  to  his  Office,  and  enroll  it,  &c.     It  is  faid  indeed  by  Sir 
Edward  Coke,  That  if  a  Murder  had  been  committed   within  the  Verge,  jinft  ceo. 
and  the  King  had  renjioved   before  any  Indidment  taken  by  the  Coroner 
of  the   Verge,  the  Coroner   of  the  County  might  have  inquired  of  the 
fame  at  the  Common  Law,  ne  maleficia  remanerent  impunita  :  But  fince  no 
Authority  is  cited  by  him  for  the  Maintenance  of  this  Opinion,  and   the 
Argument  brought  to  prove  it  is  founded  on  a  miflaken  Suppofition,  in  as 
much  as  it  doth  by  no  Means  follow,  That  fuch  Offences  would  be  dif- 
punifhable  if  they  could  not  be  inquired  of  by  the  Coroner   of  the  County, 
fince  they  might  certainly  be  indidted  before  Juftices  of  Oyer  and  Terminer, 
or  of  the  Peace,  who  have  a  general  Jurifdiftion   throughout  the  whole  ,  jnft,  -.g. 
County ;  the  contrary  Opinion  feems  rather  the  more  Plaufible,  as  being  4  Co.  46.  b. 
more  agreeable  to  the  Purport  of  the  faid  Statute,  and  the  general  Tenor  of +"p^^" 
our  Law  Books. 

SeSl.  16.  But  It  is  certain,  That  an  Indidment  taken  before  the  Co- 4  Co.  47. 
roner  of  the  County,  and  the  Coroner  of  the  King's  Houfe,  of  an  Offence  2 1"'^-  Sj"- 
not  appearing  by  the  Indiftment  itfclf,  to  have  happened  within  tlie 
Verge  of  the  Court,  is  infufficient ;  for  that  every  material  Part  of  an 
Indidment  ouglit  to  be  found  by  the  Oaths  of  the  Indidtors,  and  cannot 
be  fupplied  with  any  Averment ;  and  it  doth  not  appear  by  the  Indidt- 
mentj  that  the  Coroner  of  the  King's  Houfe  had  any  Authority  to  take 
it,  and  it  fhall  not  be  faid  to  be  void,  and  co?-am  nonjudice,  as  to  the  Co- 
foncr  of  the  King's  Houfe,  and  good  as  to  the  Coroner  of  the  County, 
inafmuch  as  the  Record  is  entire,  and  the  Indidlment  was  tuken  entirely 
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before  both  ;  and  peradventure  the  Jury  was  direded  principally  by  the  Co- 
roner of  the  Houfe,  and  the  Witneffes  examined  and  fv/orn  by  him. 
xH.H.  P.C.      SeSl.  17.     It  hath  been  refolved,  That  if  the  fame  Perfon  be  Coroner  of 
S?-  the  County,  and   alfo  of  the  King's  Houfe,  an  Indiftment  of  Death  taken 

3lnft.'\34.    before  him  as  Coroner  both  of  the  King's  Houfe,  and  of  the  County,  is 
2  Leon.  160.  good,  becaufe  the  Mifchief  exprcffed  in  the  Statute,  is  remedied   as  well 
the  fame  Cafe,  ^l^gj^  both  Offices  are  in  the  fame  Perfon  as  when  they  are  in  divers. 
lioL""   ^°"'     Se£i.  18,     Alfo  it  is  enaded  by  33  H.  8.  12.  Par.  i  G?  3.  "That  all  In- 
quifttions  upon  the  View  of  Perfons  Jlaiii  ivithin  any  of  the  King's  Palaces  or 
Houfes,  or  any  other  Houfe  or  Houfes,  at  fuch  T'ime  as  his  Majefy  Jhall  happen 
to  be  there  demurrojit  or  abiding  in  his  Royal  Perfon^  fiall  be  taken  by  the  Coro- 
ner for  the  7'ime  being  of  the  King's  Houfiold,  'without  any  adjoi?iing  or  afjijling 
of  another  Coroner  of  any  Shire  ivithin  this  Realm,  by  the  Oath  of  twelve  or 
•     more  of  the  Yeomen,  Officers   of  the   King's  Hoiijlxld  returned  by  the  two 
Clerks  Controllers,  the  Clerks  of  the  Check,  and  the  Clerks  Marfals,  or  one 
of  them,  for  the  T'ime  being,  of  the  faid  Houfold,  to  whom  the  faid  Corofier 
of  the  fame  Houfiold  fall  dire  51   his  Precept,  which  Coroner  Jljall  be  from 
'Time  to  Time  appointed  by  the  Lord  Great  Mailer,  or  Lord  Steward  for  the 
Time  being ;  and  that  the  faid  Coroner  Jhall  certify  tinder  his  Seal,  and  the 
Seals  of  fuch  Perfo7is  as  Jloall  be  fworn  before  him,  all  fuch  Inquifitions  before 
the  faid  Lord  Mafler  or  Lord  Steward,  &c.      [7J  ^^^^ 

As  to  the  fecond  general  Point,  viz.  How  far  a  Coroner  is  impowered, 
and  in  what  Manner  he  ought  to  take  an  Inquifition,  I  fhall  confider  his 
Authority  of  this  Kind, 

1.  In  Relation  to  Death. 

2.  In  Relation  to  other  Matters. 

As  to  his  Authority  to  take  an  Inqifition  of  Death,  I  fliall  examine, 

1.  In  what  Cafes  and  in  what  Manner  he  ought  to  take  fuch  Inqul- 
fition. 

2.  What  farther  Care  mufl  be  taken  by  him  for  the  Profecution  of 
the  Offender,  after  taking  the  Inquifition. 

3.  What  High  Credit  the  Law  gives  to  it. 


Ch.  25. 


Brafl.  121.         SeB.  19.     As  to  the  fir  ft  of  thefe  Particulars,  it  is  enacfted  by  4  £.  I. 

Fieta  B.  1 .  commonly  called  the  Statute  de  officio  Coronatoris,  That  the  Coroner  upon  In- 
formation fhall  go  to  the  Places  where  any  be  fain,  orfuddenly  dead  or  woundedy 
and  fall  forthwith  command  jour  of  the  7iext  Towns,  or  five  or  fix,  to  appear 
before  him  in  fuch  a  Place;  and  when  they  are  cotne  thither,  the  Coroner  upon  the 
Oath  of  them  fall  itiquire  in  this  Manner  ;  that  is  to  wit,  if  they  know  where  the 
Perfon  was  fain,  whether  it  were  in  any  Houfe,  Field,  Bed,  Tavern,  or  Compa- 
ny, and  who  were  there.  Likewije  it  is  to  be  i?iquired  who  were  cidpable,  either 
of  the  A61  or  of  the  Force,  and  who  were  prefent,  either  Men  or  Wotnen,  and 
of  what  Age  foever  they  be,  (if  they  can  [peak  or  have  any  Difcretion.)  And 
how  many  foever  be  found  culpable  by  Inquifition  in  any  of  the  Ma?mers  afore- 
faid,  they  fall  be  taken  arid  delivered  to  the  Sheriff,  and  fall  be  comtnitted  to 
the  Gaol :  And  fuch  as  be  fcunden,  and  be  not  culpable,  fall  be  attached  until 
the  Coming  of  the  fujlices,  and  their  Namesfl.mil  be  written  in  the  Coroners  Rolls. 
If  it  fortune  any  fuch  Man  be  fain,  which  is  found  in  the  Fields,  or  in  the 
Woodi,  firf  it  is  to  be  inquired  whether  he  were  fain  in  the  fame  Place  or  not ; 
And  if  be  were  brought  and  laid  there,  they  fiall  do  as  much  as  they  can,  tofol- 
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low  their  Steps  that  brought  the  Body  thither,  'whether  he  iven  It  cught  //pen  a 
Horfe,  or  in  a  Cart.  It  Jhall  be  inquired  alp),  if  the  dead  Perjln  icrre  /v/tti;?, 
or  elfe  a  Stranger,  and  where  he  lay  the  Night  before;  and  ij  ajiv  be  found  culpa- 
ble of  tl:e  Murder,  the  Ccro77er  fall  ivimediatcly  go  unto  his  Houfe,  and  fall  in- 
quire what  Goods  he  hath,  and  what  Corn  he  haih  in  his  Grange  j  and  if  he  be 
a  Freeman,  they  fall  inquire  how  much  La?id  he  hath,  and  what  it  is  worth 
yearly,  and  further,  what  Corn  he  hath  upon  the  Ground.  And  when  they  have 
thus  inquired  upon  evety  Thing,  they  fall  caufe  all  the  Land,  Corn,  and  Goods 
to  be  valued,  in  like  Manner  as  if  they  fould  be  fold  incontinently,  and  there- 
upon they  pall  be  delivered  to  the  whole  Townfip,  which  fall  be  anfwerable 
before  the  Juf  ices  for  all.  And  likewife  of  his  Freehold,  how  tnuch  it  is  worth 
yearly  over  and  above  the  Service  due  to  the  Lords  of  the  Fee,  and  the  Land 
fall  remain  in  the  King's  Hands,  until  the  Lords  of  the  Fee  have  made  Fine 
for  it.  And  immediately  upon  thefe  Things  being  inquired,  the  Bodies  of  fuch 
Perfons  being  dead  or  fain  fhall  be  buried.  In  like  tnanner  it  is  to  be  inquired 
of  them  that  be  droivned,  or  fuddenly  dead,  and  after  fuch  Bodies  are  to  be 
feeii,  whether  they  were  fo  drowned  or  fain,  or  fr angled  by  the  Sign  of  a 
Cord  tied  flrait  about  their  Necks,  or  about  any  of  their  Members,  or  upon 
any  other  Hurt  found  upon  their  Bodies,  whereupon  they  pall  proceed  in  the. 
Fonn  above/aid ;  and  if  they  were  not  fain,  then  ought  the  Coroner  to  attach 
the  Finders,  and  all  other  in  Company. 

SeB.  10.  Alfo  all  Wounds  ought  to  be  viewed,  the  Length,  Breadth,  and 
Deepnefs,  atid  with  what  Weap07ts,  and  in  what  Part  of  the  Body  the  Wound  or 
Hurt  is,  and  how  many  be  cidpable,  and  how  many  Wounds  there  be,  and  who 
gave  the  Wound ;  all  which  Ihings  muft  be  inr oiled  in  the  Roll  of  the  Coroners. 
Alfo  Horfes,  Boats,  Carts,  &c.  whereby  any  are  fain,  that  properly  are  called 
Deodands,  fall  be  valued  and  delivered  unto  the  Towns  as  before  is  f aid. 

SeSl.  21.     It  is  obfervable,  That  this  Statute  being  wholly  Direclory  and 
in  Affirmance  of  the  Common  Law,  doth  neither  reftrain  the  Coroner  from 
any  Branch  of  his  Power,  nor  excufe  him  from  the  Execution  of  any  Part 
of  his  Duty  not  mentioned  in   it,  which  was  incident  to  his  Office  before  ; 
and  from  hence  it  follows.  That  though  the  Statute  mention  only  his  Ta-  pj^^  q^^^^ 
king  Inquiries  of  the  Death  of  Perfons  flain   or  drov.'ned  or  fuddenly  dead,  421. 
yet  he  may  and  ought  to  inquire  of  the  Death  of  all  Perfons,  whatfoever  3,J^'^^5  2j^9'- 
who  die  in  Prifon,  to  the  End  that  the  Publick  may  be  fatisfied,  whether  .gg. 
fuch  Perfons   came  to  their  End  by  the  common  Courfe  of  Nature,  or  by  S.P.C.  ji. 
fome  unlawful  Violence,  or  unreafonable  Hardffiips  put  on  them   bythofe'  ^' 
under  whofe  Power  they  were  confined.  2H.  H.  P.  C. 

SeSi.  22.     And  the  Uke  Reafon  alfo  feems  to  be  the  beft  Ground  of  the  57- 
Refolution  which  we  find  in  fome  '  Books,  That  there  is  no  Neceffity  that , ,  sid.  204. 
it  appear  in  a  Coroner's  Inqueft,  that  it  was  taken  by  the  Oaths  of  Perfons  i  H.  H.P.G. 
of  the  next  adjacent  Towns,  but  that  it   is   fufficient  to  fay.  That  it  was  4'^-^ 
taken  by  the  Oaths  ot  lawful  Perfons  of  the  County,  inafmuch  as  fuch  In-  744,  745.  * 
quifitions  being  good  before  the  fiid  Statute,  which  is  wholly  Declaratory,  Con.  Latch 
muft  needs  be  fo  ftill ;  but  it ''  feems.  That  it  ought  to  appear  in  every  fuch  p^p^  ^lo. 
Inquifition,  at  what  Place,  and  by  what  Jurors  by  Name  it  was  taken,  and  Co.  Ent.  354. 
that  fuch  Jurors   were  fworn,  and  that  the  Reafon  given  in   fome  Books  5  ^.^^^  g,  ^j 
that  fuch  Inquefts  fliall  be  intended  to  have  been  taken  by  the  Men  of  the 
next  Towns  feems  very  harlb,  if  it  be  fuppofed  neceflluy  to  be  taken  by 
fuch  Perfons ;  for    that  fuch    Intendment   would   be  contrary  to   the  ge-  ^  ^.^ 
neral  Rule  of  the  Law,  which  will  not  fufFer  any  material  Part  of  an  In-  ,  y^^^  ^^^j. 
didtment  to  be  taken  by  Intendment. 
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•  Firz  Coton.  Seci.  l^.  A Ifo  it  is  farther  remarkable,  that  the  Statute  doth  not  ex- 
z*H  HFC  pi'^fly  f^y>  That  the  Coroner  fliall  take  his  Inqueit  on  the  View  of  the 
58.  dead  Body,  and  tliat  an  Inqueft  otherwife  taken  by   him,   fl:iall  be  void  ; 

S.  P.  C.51.G.  ^pj  ygf  jj.  jg  clearly  agreed  by  all  the  "*  Books,  That  a  Coroner  has  no  Man- 
LatchVet!"  ner  of  Power  to  take  an  Inquifition  of  Death  without  a  View  of  the  Body, 
Noy  87.  and  that  any  fuch  Inqueft  taken  by  him  without  fuch  View,  is  meerly  void. 
*^g^^P^  5- And  for  this  Reafon  it  hath  been  ''  adjudged,  That  if  a  dead  Body,  in  a 
H.  P.C.  170,  Prifon,  or  other  Place,  whereupon  an  Inqueft  ought  to  betaken,  be  inter- 
Poph.  Z09.  i-ed^  j^y]  or  fuffered  to  lie  fo  long,  that  it  putrify  before  the  Coroner  hath'^ 
^f^|j-j^°^'°"'  viewed  it,  the  Gaoler  or  Townfliip  ftiall  be  amerced.  Alfo  it  hath  been  ' 
HP.  0.170.  refolved,  that  a  Coroner  may  lawfully  within  convenient  Time,  as  the 
S- P-C.^$i.  Space  of  fourteen  Days  after  the  Death,  take  up  a  dead  Body  out  of  the 
pi.  74!  "^  '  Grave  in  order  to  view  it,  not  only  for  the  taking  of  an  Inqueft  where  none 
«2iEd.4.7o.b. hath  been  taken  before;  but  alio  for  the  taking  of  a  good  one,  where  an 
« H Vp  C  i"fufficient  one  hath  been  taken  before.  [9]  But  if  the  Body  cannot  be  ^'%:^ 
58, 59.  found,  or  have  lain  fo  long  before  the  Coroner  hath  viewed  it,  that  he  can  be 
s.  P.  C.  51.  no  Way  aflifted  from  the  View  in  the  taking  of  his  Inqueft;  or  if  there  be 
Bro.  Coron!"  Danger  of  infeding  People  in  digging  of  it  up,  the  Inqueft  ought  not  to 
167,  17J.  be  taken  by  the  Coroner,  (unlefs  he  have  a  fpecial  Writ  or  Commiftion  for 
t/'p^'p'  ^''t^*^*^  Purpofe)  but  by  Juftices  of  Peace,  or  other  Juftices  authorized  to  in- 
2  Lev.  141.  quire  of,  hear  and  determine  Felonies,  &c.  who  fhall  take  the  Inqueft  on 
Latch  166.  the  Teftimony  of  WitnefTes ;  but  none  can  take  an  Inqueft  on  View  in  any 
VoTzll!'  Cafe,  but  the  Coroner. 

Sal.  190, 377.  Sccf.  24.  If  a  '  Coroner  take  an  Inqueft  after  a  Body  hath  been  fo 
Noy  87.  \ov\g  buried,  that  it  may  reafonably  be  prefumed,  that  the  View  of  it 
96^  pi. '3'"  could  be  of  no  Manner  of  Ufe  for  the  Information  of  the  Jurors,  the 
I  Rol.  Rep.  Court  into  which  the  Inquifition  is  returned  will  in  Difcretion  refufe  to 
*'7-  receive  or  file  it,   upon    Affidavit  of   the   whole   Circumftances    of  the 

•The  King    „  ,.  ^ 

andCaufey,    Proceeding. 

Hilary,  J  SeSf.  25.     ^  Yet  it  is  not  neceflary.  That  the  Inquifition  be  taken  in  the 

*  Latch  166  ^^^y  ^'^^'^^  Place  where  the  Body  was  viewed;  for  it  hath  been  refolved, 
SeePoph.  209.  That  an  Inquifition  taken  at  D.  on  the  View  of  a  Body  lying  dead  at  L. 

84  H.7.i8.b.  j^^y  ]^Q  good. 

ture.io"'""       Seci.  26.     As  the  Coroner  hath   no  Power  from  the  faid  Statute,  nor 

1  H. H.  P. C.  from  T,  H.  y.  1.  to  inquire  of  any  Acceflaries  to  a  Felony  after  the  Fad:; 

*  H  H  P  C  ^"  neither  hath  he  any  fuch  Power  by  the  «  Common  Law;  for  he  has  no- 
63. '  '  '  thing  to  do  with  any  but  thofe  who  fome  Way  or  other  caufed  the  Party's 
t>.  P.  C.  T83.  Death:  And  therefore  it  hath  been  refolved.  That  an  Indidlment  of  J.  S. 
KriKv  6-  before  a  Coroner  for  having  received  and  comforted  one  who  had  been  guilty 
Daiif.  32.      of  a  Murder,  is  void. 

Ivioor^jg,  SeB.2y.     But  it  is  certain,  That  a  Coroner  may  inquire  of  the  Accef- 

h's.pVc  i83.firies  before  the  Fadl,  as  well  as  of  the  Principals;  and  that  he  ''  alfo 
Letters  C.  D.  may  inquire,  whether  any  in  fuch  Manner  found  to  have  been  guilty,  did 

2  Lev.  141,  ^y  £yj.  ji^g  Offence;  for  which  Flight  they  forfeit  all  their  Goods  and 
ik^H.  P.C.  Chattels. 

*^i\  65.  Se5t.  28.     Alfo  it  is  '  certain,  That  a  Coroner  may  and  ought  to  inquire 

l\?C  170.°^  ^"^  ^^^^  Circumftances  of  the  Party's  Death,  and  alfo  of  all  Things  which 
Bro.  Coron.  occafioned  it ;  and  ^  therefore  it  is  faid,  That  if  it  be  found  by  his  Inqueft, 
'5>-  that  the  Perfon  deceafed  was  killed  by  a  Fall  from  a  Bridge  into  a  River, 

Vkfe  infra  and  that  the  Bridge  was  out  of  Repair  by  the  Default  of  the  Inhabitants 
Seflion  51.  of  fuch  a  Town,  and  that  thofe  Inhabitants  are  bound  to  repair  it,  the 
*.  H.'H.P.^C.Townftiip  ftiall  b?  amerced. 

^h'.H.P.C.  Sea.  20, 

62.  ^ 

»  Aleyn  51. 
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Seci.  29.     Atlb  it  is  agreed,  That  if  a  Coroner  be  remifs  in  coming  to^-P-^- Si-H- 
do  his  Office  when  he  is  lent  for,  &V.  he  fhall  be  amerced,  by  Virtucof  the  pjlJ^'^^on. 
abovementioned  Statute  De  coroiuitoribus.     Alfo  it  is  farther  enacfled  by  3  //.  292. 
7,  I.  T^hat  if  any  Perfon  be  Jlain  or  murdered  in  the  Day,  and  the  Murderer  ^^■^-  y°- 
efcape  untaken,  the  ToivnJJ.np  where  thejhid  Deed  is  fo  done,  Jhall  be  atnerced i^z^. 
for  the  faid  Efcape,  atid  that  the  Coroner  ha've  Authority  to  inquire  thereoj  ^  H.  H.  V.  C. 
upon  the  Vieiv  of  the  Body  dead:  And  that  if  any  Coroner  be  remifs  and  tnake'^^' 
not  Inqiiifitions  upon  the  View  of  the  Body  dead,  be  fiall  Jotfeit  for  every  De- 
fault an  hundred  Shillings. 

Se£i.  30.  As  to  the  fecond  Particular,  viz.  What  firther  Care  muft  be 
taken  by  a  Coroner  for  the  Profccution  of  the  Offender,  after  taking  In- 
quifition  of  Death  againfl:  him,  it  is  fiirther  enaded  by  the  fliid  Statute  of 
3  jy.  7.  I.  That  after  the  Felofiy  fund,  the  Coroners  deliver  their  Inquifition 
afore  the  fuflices  of  the  next  general  Gaol-Delivery,  in  the  Shire  where  the 
Inquifition  is  taken,  the  fame  Ju/lices  to  proceed  agaifiji  fuch  Murderers  if 
they  be  in  the  Gaol,  or  elf  the  fame  Jujlices  to  put  the  fame  Inquifitions  afore 
the  King  in  his  Bench.  And  if  any  Corofier  do  7iot  in  fuch  Matmer  certify  his 
Inquifition  hefiall  forfeit  an  hundred  Shill'ngs. 

SeB.  31.  Aho  it  is  enaded  by  i  Gf  2  Bh.  &  Mar.  13.  That  every  Coro- 
ner, upon  any  Inquifition  before  him  found,  whereby  any  Perfon  or  Perfons 
f  jail  be  indi Lied  for  Murder  or  Manfaughter,  or  as  AcceJJ'ary  or  Accefaries  to 
the  fame,  before  the  Murder  or  Manfaughter  cotnmitted,  f:  all  put  in  Writiiig 
the  EffeB  of  the  Evidence  given  to  the  Jury  before  him,  being  material:  And 
JJjall  bind  all  fuch  by  Recognizance  or  Obligation,  as  do  declare  any  Thing  ma- 
terial to  prove  the  fame,  to  appear  at  the  next  general  Gaol-Delivery  to  be  holder, 
within  the  Coimty,  City,  or  Town-corporate  where  the  Trial  thereof  jhall  be., 
then  and  there  to  give  Evidence  againft  the  Party  fo  indiSled  at  the  Time  of  the 
Trial,  and  fall  certify  as  well  the  fame  Evidence,  as  fuch  Bojid  or  Bonds  i?i 
Writing,  as  he  fall  take,  together  with  the  hiquifition  or  IndiSlnient  before  him 
taken  and  found,  at  or  before  the  Time  of  his  faid  Trial  thereof  to  be  had  or  tnade  : 
And  in  Cafe  any  Coroner  Jhall  offend  in  any  Thing  contrary  to  the  true  Intejit 
and  Meaning  of  this  Al,  the  fujUces  of  Gaol-Delivery  of  the  Shire,  City., 
Town,  or  Place  where  fuch  Offence  fall  happen  to  be  committed,  upon  due  Proof 
thereof,  by  Examinatio7i  before  them,  (hall  for  every  fuch  O  fence  fet  fuch  Fine 
on  every  fuch  Coroner,  as  they  Jhall  think  meet,  and  ejireat  the  fame  as  other- 
Fines  and  Amerciaments  aff'effed  before  fuftices  of  Gaol-Delivery  ought  to  be. 

SeSl.  32.     And  it  is  enaded  by  i  H.  8.  7.  That  if  any  Coroner  fjall  not 
endeavour  himfelf  to  do  his  Office  upon  any  Perfon  dead  by  Mifadventure,  he  ,^f 
fiall  forfeit  forty  Shillings.  .  pi.  7.  ' '''  ^' 

SeSl.  33.     As  to  the  third  Particular,  viz.  What  high  Credit  the  Law  37Aff.pl.  13, 
gives  to  an  Inquifition  of  Death  found  before  a  Coroner,  it  feems  '  cer- p/ ^,' '^■^^" 
tain.  That  anciently  the  Judges  would  not  receive  a  Verdid,  acquitting  14  H.  7.  z. 
a  Perfon  of  the  Death  of  a  Man   found  againfl  him  by  a  Coroner's  In-  E'.'  7- 
queft,  unlefs  the  Jury  fo  acquitting  the  Defendant,  had  found  at  the  fame  2!^ 
Time  what  other  Perfon  did  the  Fad,  or  by  what  other  Means  the  Party  Keilway  6s6. 
came  to  his  Death  ;  becaufe  it  appeared  by  the  Coroner's  View  upon  Re'-  2H  H  P^c 
cord,  that  a  Perfon  was  killed:  But  it  is  °  agreed.  That  the  Judges  can- 301." 
not  compel  a  Jury  to  make  fuch  farther  Inquiry  on  an  Acquittal  of  a  Dc-  ^!""^^^  ^-  *-• 
fendant  from  any  other  Indidment,  bccaufe  it  dofh  not  in  fuch   Manner  Law  4 iV 
appear   of  Record   by  any  fuch  Inquifition,  that  a  Perfon   is  dead :  And  Brook,  Ap- 
it  feems  hard  to  reconcile  the  faid  Pradice  of  compelling  a  Jury  to  find  ^';^''/^ji^^' 
fuch  fiirther  Matter   with  Reafon   in   any  Cafe,    unlefs   it   appear   in    the  me°nt,  "o',  35. 
Courfe  of  the  Evidence  by  what  other  Means,  not  mentioned  in  the  In-  ^'■°  '-'"■°"- 
didment,  the  Party  lofl  his  Life;  for  it  feems  flrange.  That  a  Jury  fliould  ^'7.^'''^^' 
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be  in  any  Cafe  compelled  to  find  a  Matter  upon  their  Oaths,  which  they 
have  no  Evidence  to  fupport ;  and  therefore  if  it  no  Way  appear  to  them, 
by  what  other  Means  the  Death  in  Queftion  was  occafioned,  it  feems  dif- 
ficult to  maintain  that  it  fliall  not  be  fuflicient  for  them  to  declare  fo  to  the 
Court, 

SeSl.  34.  How  high  a  Credit  is  given  by  the  Law  to  a  Coroner's  In- 
quifition  of  Self-Murder,  or  of  the  Flight  of  a  Perfon  indided  for  the 
Death  of  another,  will  be  more  fully  fliewn  in  the  three  laft  Sedlions  of 
this  Chapter. 

Seof.  35.  As  to  the  fccond  general  Point,  viz.  What  Authority  a  Co- 
roner hath  to  take  an  Indidtment  of  other  Matters,  it  is  exprefly  iaid  in 
»3  5H.6.27.b.  fome  ^  Books,  That  a  Coroner  hath  no  Power  Ex  officio  to  inquire  of  any 
27  Aff  pi.  Felony,  but  only  of  the  Death  of  a  Man  upon  View.  And  both "" 
pL^Coron.  Staimjord  and  Hale  [10]  feem  to  fpeak  doubtfully  of  this  Matter  upon  thccfwt 
206.  Authority  of  thofe  Books ;  and  ^  Sir  Edioard  Coke  feems  exprefly  to  de- 

Bro.  Appeal,  ^j^^.^  j^j^  Qpiuion,  That  a  Coroner  hath  no  Power  to  take  an  Indiftment 
"-s.'p.  C.  51.  in  any  other  Cafe  :  Yet  fince  it  is  exprefly  declared  by  the  abovementioned 
I-  K-  >=  Statute  De  officio  Coronatcris,  That  a  Coroner  ought   to   inquire  of  the 

^  r  hid  zVi'.  Breakers  of  Houfes ;  and  it  is   faid  by  ''  Brittoi,  That  he  may  inquire  of 
2lnft.  147.    Rape,  and  of  the  Breach  of  a  Prifon  ;  and  fuch  Power  hath  never  been 
•  SeetheSta-  exprefly  taken  from  him;  it  feems  hard  to  fay,  That  he  may  not  ftill 
'TrittoJ'^^    make  fuch   Inquiries,    if  he  pleafe ;  for  as  to  the  Authority  of  27  Ajj\ 
^^.  and  35  77.  6.  27.  b.  which  are  cited  for  the  Maintenance  of  the  con- 
trary Opinion,  it  may  be   anfv/ered,    That  this  Point  is  not  refolved  in 
either  of  thofe  Books,  but  only  fpoken  of  incidentally ;  for  the  veiy  Point 
refolved  in  27  ol  Affixes^  feems  to  be  no  more  than  this.  That  a  Coro- 
ner hath  no  Power  to  take  an  Indictment  of  an  Accefl"ary  after  the  Fadl ; 
and   that   which   is    faid    in    35    H.    6.    concerning   this   Matter   is  only 
brought  in  by  \^^ay  of  Argument  concerning  a  Point  of  a  quite  different 
Nature. 
Braflon,  B.3.      ^^,^_   ^(^      However  there  feems  to  be  no  Doubt  but  that  the  Coroner 
*    '  may  and  ought  to  inquire  of  Treafure-trove,  concerning  which  it  is  ena<5l- 

ed  by  the  faid  Statute  of  4  £.  i .  De  officio  Coronatoris,  'That  a  Coroner  be- 
ing certified  by  the  King's  Bailifi^s^  or  other  honefi  Men  of^  the  Country,  JJ:all 
go  to  the  Places  ichere  Treafiire  is  faid  to  be  found.  And  it  is  farther  enabled 
in  the  following  Part  of  the  iame  Statute  in  thefe  Words,  A  Coroner  ought 
alfo  to  inquire  of  Treafure  that  is  found,  who  ivere  the  Finders,  and  likeivife 
who  is  fufpetled  thereof :  And  that  jnay  be  well  perceived  where  one  liveth  ri~ 
otoufiy,  haimtijig  Taverns,  and  hath  done  fo  of  htg  Time  ;  hereupon  he  may  be 
attached  for  this  Sifpicion  by  four  or  fix,  or  more  Pledges,  if  he  may  be  found. 
s.P.C.  51.K.  SeSi.  37.  It  is  alfo  faid,  That  a  Coroner  may  inquire  of  Royal  Fifhes, 
Brafton  I  zo.  ^^  Sturgeons,  "Whales. 

*''h  H  P  C.  ^^^-  3^-  As  to  the  third  general  Point,  viz.  How  far  a  Coroner  is 
66.  impowered  to  receive  and  proceed  on  a  Bill  of  Appeal,  I  fhall  endeavour 

to  fhew, 

1.  How  far  he  is  authorized  to  receive  fuch  Appeal. 

2.  How  far  to  proceed  upon  it. 

3.  In  what  Manner  it  may  be  removed  by  Certior  — 


»  See  the  Sta 
tute  at  large 
«>Braft.  122 
a.b.  147. 
Fleta,  lib.  i 


•art. 


SeSi.  39.  As  to  the  fir  ft  of  thefe  Particulars,  it  appears  clearly  from 
,-  the  abovementioned  ^  Statute  of  4  £.  i.  De  officio  Coronatoris,  and  alfo 
Britton.Vol.  s-from  our  ancient '' Law-Books>  That  a  Coroner  in  the  County-Court 
S.P.C. 64.   j^      receive  an  Appeal  of  any  Felony  or  Mavhem,  upon  the  Plaintiff's 

22  Aff.97,90.         J  **  ''  ^  '  ^  £:]•' 

Finch  til.  fi"''^"g 


chap.  9.  Of  the  Court  of  toe   Co?^onc?\  ^t 

finding  fufficient  Pledges  to  the  Sherift  for  the  Profecutioii  of  the  Suit. "  ^""^ '7  A"^- 
And  it  is  obfervable,  That  the  faid  Books  genemlly  mention  the  Coroner  ^^0' Appeal, 
as  the  Perfon   before  whom  fuch   Appeal  is  to  be  commenced,  without  56. 
joining  any  other  with  him;  from   whence  it  feems  clearly  to  be   inti- ^"  ^■i''" '7'- 
mated,  That  the  Coroner  is  the  ^  only  Perfon   who   hath  a  Jurifdidion  64.  Letter^B.  * 
in  this  Matter  ;  and  that  at  Common  Law  he  might  '  receive  fuch  Appeal  ''4  l"ii-  '76. 


wi 


thout   the    Concurrence   of  any   other,    as   he  certainly  may  the   Ap-  ^^ 


H.6. 16. 

A  r  pea  I, 


peal  of  an  Approver,  &c.  But  it   being  provided  by  the  Statute  of //'ty?- 44. 
iiiinjier  1.  cap.   10.  That  the  Sheriff  flwU   have  Counter-Rolls  with  the '^•''^- '72- 
Coroners,  it  feems,  That  no  Appeal   fince  that  Statute  is  well  commen-  L. '    '   '    ' 
ced  before  the  Coroner,     unlefs  the  Sheriff  be  alfo  prefent,  in  order  to''39H.  6. 
take  a  Counter-Roll   of  the  Proceeding:  But  it  feems,  Thdt  the  Sheritt  ^'a^V    ^ 
by  Virtue  of  this   Statute,  is  no  more  a  Judge  of  the  Matter  than   he  Contra,  Bro.^' 
was  before;  and  therefore  where  it  is  faid  by  the   Statute  of  3  H.  7.  i.  Appeal,  44. 
That  an  Appeal   of  Felony  may  be  com.menced   before  the   Sheriff  and^^^'b^'^' 
Coroners  of  the  County  where  it  was  done,  it  feems  reafonable  to  intend 'H.P.c.  171. 
the   Meaning  of  the   Statute   to  be,  that  it  may  be  commenced  before  '''^'  „  „  ^ 
them  in  the  fime  Manner  as   before,  and   not   without  exprefs  =  Words  67. 
to  make  any  Alteration  of  the  Jurifdidlion  given  them  by  the  Common  s. p. c.  52.  D. 
Law.  53-^  ^^^^^^ 

SeSi.  40.     But  it  is  ''certain.     That  a  Coroner  hath  no  Power  to  re- 437! 
ceive  a  Bill  of  Appeal  of  any  Offence  done  out  of  the  County  whereof  ^,  ^".  ^^1'°"'^ 
he  is  Coroner,  becaufe  the   Offender  cannot  be  tried  by  the  County :  But  ^p"'  '  "^" 
it  is  agreed.  That  he  may  receive  the  Appeal  of  an  Approver,  or  take  2  H.  H.  P.  C, 
the  Abjuration   of  one,  who  acknowledges  a  Felony  done  by  him  in  any  5^" 
County,    becaufe   that   after   fuch    ConfetTions   there   is   no  Need  of  any  gs"    '   '^^' 

Trial.  Braa.  147.  a. 

SeSl.  41.     As  to  the  fecond  Particular,  viz.  How  far  a  Coroner  may  ^J^'^' '"''■' ' 
proceed  upon  fuch  Appeal,  it  feems  *?  probable,  That  before  the  Statute  of  zliift.  30.31, 
Mag)ia  Charta,  cap.  17.  Coroners  might  try  Offenders  as  well  as  receive  Ac-  3-- 
cufations  againft  them ;  but  it  is  ''  agreed,  That  they  cannot   proceed   fo  L  "    "   " 
far  fince  that  Statute,  by  which  it  is  enaded,  'That  no  Sheriffs  ConJIable,  Bro.  Appeal, 
Coroier,  or  other  Bailif  of  the  King,  J}:all  hold  Pleas  of  the  Croivn.     Alfo  ^^rot^'s-- 
it  is  agreed,  'That  Procefs  may  be  awarded  in  the  County-Court  on  fuch 's'.'^FVcX- 
Appeals  till  the  Exigent;  but  ^  it  feems  queftionable,  whether  fuch  Procefs  ^-  P-C  171. 
may  properly  be  laid  to  be  awarded  by   the  Sheriff  and  Coroner  jointly,  §  ^°  c"'g 

'      fince   the  Coroner  being  the  only  Judge,  as  I  have  endeavoured  to  prove,  H.  P.  c.  171. 
SeSf.  39,  it  feems  to  be  moft  proper  that  the  Procefs  be  awarded  by  him  f7  ''^^^-  47- 
only :    Neither  doth  it  feem  clear,  That   the  abovementioned   Statute  of  puz.  Cor^'. 
Magna  Charta,  doth  reflrain  the  Coroner  from  awarding  an  Exigent,  and  '84- 
thereon  outlawing  an  Appellee ;  for  fince,  as  it  is  agreed   by  all,  an  Of-  ^°"'  ^\°' 
fender  might  become  attainted  by  an  Abjuration  of  a  Felony   made   before  ol^^re  BroV 
a  Coroner;  why  not  as  well  by  an  Outlawry  pronounced  by  him?  And  ^pp^^'-  <e9' 
accordingly  we  find  it  taken  for  granted  in  fome  of  the  '  old  Books  of  the  ^'p^^,!' 
befl  Authority  fince  this  Statute,  that  Appellees  may  be   oudawed  for  not  "  3.  P.  c' 64'. 

Ij:^  appearing  on  Procefs  before  the  Coroner.     [1  u]  L^"^'  S-  "o. 

Se£l.  42.     As  to  the  third  Particular,  vhz.  In  what  Manner  an   Appeal  h."rc.' i-., 
before  the  Coroner  may  be  removed  by  Certiorari,  there  ""  is  no  Doubt  but  '72- 
that  it  may  be  removed  either  into  tlie  King's  Bench  or  Chancery,  by  Cer-  I  '""„'7*5. 
tiorari  dircded  to  the  Coroners  and  Sheriff.     But  it  hath   been  "  refolved^  15  b.  16^^'a. 
That  it  cannot  be  removed  by  fuch  Writ  direded  to  the  Sheriff  only,  be-  ^H.H.  P.  c. 
caufe  the  Coroner  is  the  Judge,  and  the  Sheriff  hath  only  a  Counter-Roll  5^0.  Appeal^ 

^;^  by  Virtue  of  the  abovementioned  Statute  of  ^t'/^w.  I.  £'d'/>.  10.     [12]  44. 

Letter  B.  70, 
■Letter  C. 
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>HP.C.  172.     ^^'^'  43-     As  to  the  fourth  general  Point,  viz.  How  far  a  Coroner  is 

2  H.H.  P.  c.  authorized  to  receive  and  proceed  on  the  Appeal  of  an  Approver,  there  is 
^7.  68.  ^  ,^Q  Doubt  but  that  the  Coroner  alone  may  receive  fuch  Appeal,  "  whether 
See  Sea.'40.^  the  Offence  werc  committed  in  the  fame  or  in  any  other  County,  and 
bs.  P.  c.  73.  may  alfo  award  Procefs  to  the  Sheriff  againfl  the  Appellee,  being  in  the 
^?c'  "''^'^^nie  County,  till  it  come  to  the  Exigent;  and  it ''  feems,  That  it  may  be 
H.  P.  c A' 7 2^ probably  argued,  that  he  may  award  Procefs  even  to  an  Outlawry,  as  hath 
Fitz.C0r.462.i3eg,-,  niore  fully  (hewn  in  the  forty-firft  Sedlion  of  this  Chapter:  But  it 
^  v^'^'sea  ""  Js  certain,  That  he  cannot  award  any  Procefs  againfl  an  Appellee  in  a  fo- 
36  &49.  reign  County,  but  muft  leave  it  to  the  '  Juftices  of  Gaol-Delivery,  or  others, 
=  Fitz  Coron  j^gf-Qi-g  whom  the  Appeal  is  afterwards  recorded,  who  Ihall  award  Procefs 
rP.  C.  1, 7. againfl  fuch  Appellees  in  fuch  Manner,  as  fhall  be  more  fully  fet  forth 
Letter B.        jn  the  Chapter  concerning  approvers,  Secf.  22. 

^Su'^SeV)^  o  ^'^^-  44-  A^  *°  ^"^  ^^"^^  general  Point,  viz.  How  far  a  Coroner  is 
8  Bra.  Coroli°' authorized  to  take  the  ConfefTion  and  Abjuration  of  a  Felon,  there  feems 
'23-  to  be  no  Doubt  but  that  he  may  record  the  ConfefTion  of  the  Breach  of 

Let'ter^A.'^^'  Prifon  by  any  Felon,  (ic.  and  alfo  the  ^  Confeffion  of  any  Felony  by 
Finch  of"  Law  an  Approver;  but  the  Law  relating  to  thefe  Matters  being  in  great  Mea- 
388,389.  £yj.g  obfolete,  it  feems  needlefs  over  nicely  to  inquire  into  it;  alfo  it  is  cer- 
i8k  °'°"  tain  that  he  might  take  an  Abjuration,  but  this  not  having  been  in  Ufa 
s.P.C.ii6.G.f],-,ce  21  Jac.  I.  28.  Se5f.  6.  7.  by  which  it  is  enadted.  That  no  Smi5fuary  or 
Finch  of  Law  p^^-^;/^^^  ^j  SanSluary,  fiall  be  admitted  or  allowed  in  any  Cafe,  I  fhall 
■^S.  P.  C.I  16.  only  touch  upon  it,  and  take  Notice,  That  at  the  Common  Law,  if  a 
Letter  G.  Pgrfon  accuffd  of  any  Felony  (except  Sacrilege,)  '  whether  in  the  fame  or 
Bra'Son.^'any  other  County,  for  which  he  was  liable  to  Judgment  off  Death,  and  not 
181'.  '  charged  with  ''  High  Treafon,  nor  (as  '  fome  fay)  with  Petit  Treafon,  had 
^s"?  Ci"i6  '^^^  t°  ^"y  ^  Church  or  Church-yard,  and  within  '  forty  Days  confeffed 
Letter  F."    himfelf  guilty  before  the  Coroner,  and  declared  all  the  particular  ■"  Cir- 

3  Inft.  115.  cumflances  of  the  Offence,  and  thereupon  taken  the  Oath  in  that  Cafe  pro- 
Fmch  of  Law^.^^j^  ^^j^^  „  Subflance  whereof  was  that  he  abjured  the  Realm,  and  would 
i^S,  P.C.  depart  as  foon  as  poffible,  at  the  Port  which  fliould  be  affigned  him,  and 
117,118.  never  return  without  Leave  from  the  King,  &c.)  he  faved  his  Life, 
ms"p  c''"  if  lie  obferved  the  Terms  of  the  Oath,  by  going  with  all  °  convenient 
117,  Letter  E.  Speed  the  neareft  Way  to  the  Port  affigned,  ^c.  but  he  was  p  attainted  o£ 
Fitz.  Cor.  54.j.}^g  Felony  by  fuch  Abjuration  without  more,  and  confequently  forfeited 
5,"6.^-""     his  Lands  and  Goods,  ii?r. 

'S.  P.  C.I  19,      ^eB.  45.     As  to  the  fixth  general  Point,  viz.  How  far  the  Ad  of  any 


one  Coroner  is  as  effeftual  as  if  it  were  done  by  all,  it  feems  clear.  That 

Finch  of  Law  ^  _     .  .        _ 


120. 


389.  1  where-ever  Coroners  are  authorized  to  adt  as  Judges,  as  in  the  taking  of 

"  yH.  i-i-  an  '  Inquifition  of  Death,  or  receiving  an  Appeal  of  Felony,  &c.  the  Ad 
B"'coron  of  any  one  of  them,  who  firft  proceeds  in  the  Matter,  is  of  the  fame 
14^.  Force  as  if  all  had  joined  in  it;  but  it  is  faid.  That  after  "  fuch  Proceeding 

S.  P.  C.  izi.j^  Q,-,g  of  them,  the  A61  of  any  other  will  be  void:  Alfo  it  feems  certain, 
p  Fitz.  Coron.  ^^^^^  ^herc  Coroners  are  impowered  only  to  adl  '  miniflerially,  as  in  the 
S.P^.'c.  122  c.  Execution  of  Procefs  direfted  to  them  upon  the  Default  or  Incapacity  of 
Finch  of  Law  ^j^^  Sheriff,  all  their  Ad;s  will  be  void  wherein  they  do  not  all  join, 
389. 
ft.  217 

.b. 


r     1  ^ 

Is.P.C.  53.  a     ;5'^^_  46.     As  to  the  feventh  general  Point,  viz.  In  what  Cafes  a  Coro-^^ 
'zHH  P^C  ner  may  lawfully  take  a  Fee  for  the  Execution  of  his  Office,  it  is  enafted 
56.58.'   "     by  the  Statute  oi  Wejlm.   i.  cap.  10.  which  was  made  in  Affirmance  of  the 
Vid.  fupra      Common  Law,   2  Inft.  176.  "^That  no  Coroner  demand  or  take  any  Ihing  of 
^2H  HPC  my  Man  to  do  his  Office,  upon  pain  oj  great  Forfeiture  to  the  King. 
59.   ■    ■  ■  ■  SeB.  47. 

Fitz.Cor.  107. 

VL^.C^i^z.     'S.P.C.SJ.     14H.4.  34.  35.a.     39  H.  6.  40.  b.  41,  42.     "SeeBookr.     Ch.  68. 
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Ee5l.  47.  But  it  is  enadled  by  3  H.  J.  i.  That  a  Coroner  have  for  bh 
Fee  upott  every  Jnquifition  taken  upon  the  Vievu  of  a  Body  Jlain  13  s.  4d.  of 
the  Goods  and  Chattels  of  the  Slayer  and  Murderer,  f  he  have  any  Goods  ; 
and  f  he  have  no  Goods,  of  fiich  Amerciaments  as  Jhall  fortune  any  'Toivn- 
J}:tp  to  be  amerced  for  the  Efcape  of  the  Murderer,  5cc. 

SeSf.  48.  But  the  Coroners  endeavouring  to  extend  this  Statute  to  Pcr- 
fons  flain  by  Mifadventure,  it  is  enabled  by  J  H.  '<^.  j.  'That  upon  a  Re- 
quefi  made  to  a  Coroner  to  come  and  inquire  upon  the  View  of  any  Per/on 
Jlain,  dronimed,  or  other-wife  dead  by  Mifadventure,  the  faid  Coroner  foall  di- 
ligently do  his  Office,  ivithout  taking  any  Thing  therefore,  upon  Pain  to  every 
Coroner  that  will  not  endeavour  hinifelf  to  do  his  Office,  (as  afore  is  faid)  or 
that  taketh  any  Thing  J  or  doing  of  his  Office,  upon  every  Perfon  dead  by  Mif- 
t^y^  adventure,  for  every  Time  forty  Shillings.      [14] 

As  to  the  eighth  general  Point,  viz.  In  what  Cafes  a  Matter  recorded  by, 
or  found  before  a  Coroner,  admits  of  no  Traverfe,  I  fhall  confider  the  fame 
in  Relation, 

"H.P.C.  171, 

1.  To  Abjurations  or  ConfefTions  made  before  iiim,  s.  P.C.  52. 

2.  To  EfcapeS.  Letur  B. 

3.  To  Flights.  L,„,,H. 

4.  To  Self-Murders.  52  Letter  B. 

29  E.  3.42. 

Se5i.  49.     As  to  the  firfl:  Particular  it  h  faid,  Tliat  his  Record  of  an  '  Ab-  FJtz*Coron. 
juration,  or  of  the  Confeffion  of  ''  breaking  a  Prifon,  or  of  the  Confeffion  '34.243. 43> 
of  a  Felony  by  an  'Approver,  is   of  fo  great  Authority,  as  not  only  to,  fg"^6^°" 
eftop   the  Party  from  taking  any  Traverfe  to  his  having  made  fuch  Confef-  ,2  Affifes,  pi. 
fion,  but  alfo  from  alledging  that  what  was  faid   by  him  was  extorted  by  ^^9-. 
Durefs,  or  other  unfair  Means.     Alfo  it  feems,  that  if  the  Party  plead,  That ,   "^' 
he  is  not  the  fame  Perfon  who  abjured,  &c.  and  the  ''  Coroner  record  that  s.  P.  c.  5:. 
he  is  the  fame  Perfon,  fuch  Record  is  conclufive,  &c.  But  in  thefe  '  Cafes  ['"'^'' ^; 
it  feems,   That  the  Judge  for  the  better   Information   of  his   Confcience,  ,  ,8^,',^_,5„' 
may  in  his  Difcretion,  if  he  think  fit,  take  an  Inquiry  from  the  People  living  "z  Aff.  29. , 
next  to  the  Place,  of  the  whole  Circumftances  of  the  Matter,  &c.  ^J°-  '^^'°"-' 

SeSl.  50.     As  to   the  fecond  Particular  viz.  That  relating  to  Efcapes ' 
found  before  a  Coroner,  it  is  ^  faid,  That  if  it  be  found  by  a  Coroner's  Inqueft, '  s.  P.  C.  34. 
that  a  Murder  was  committed   in  fuch  a  Town,   and  that  the  Murderer  ^^"s'^^  ^-  ^■ 
efcaped  untaken,  the  Townfhip  cannot  traverfe  fuch  Efcape,  becaufe  it  makes  ,  83.  LetterD. 
them  only  liable  to  an  Amerciament,  &  de  minimis  non  curat  Lex.  SeeFicz.  352. 

Se5i.  51.     As   to  the  third  Particular,  viz.  That  relating  to   a   Flight 
found  before  a  Coroner,   it  feems,  That  if  a  Perfon  Indidted  of  a  Murder 
by  a  Coroner's  Inquefl,   be   alfo  found  to   have  fled  for  it,  and  afterwards 
upon  his  Trial  be  «  acquitted  of  the  Murder,  and  alio   found  not  to   haveg ,  j  h.  4. 13. 
jy^  fled  for  it ;  yet  he  fliall  forfeit  is  Goods,   [  1 5]  becaufe  fuch  a  finding  that  p'-  6. 

he  did  not  fly  by  a  Jury,  who  as  fome  lay,  had  nothing  to  do  with  it,  and    "^'    °^^^l 
ought  not   to   have   been  charged  with    fuch   Inquiry,   Hiall  not   controal  35.' 
the  Coroner's  Inqueft,   which  is  of  fuch  Authority,  that  immediately  upon  5^0.  109.  b. 
the  Flight,  the  Party's  Goods  fliall  be  delivered   to  the  Townfliip, 'which  JJ^^e'^'^' 
(hall   be  anfwerable  for  them.     Alfo   it  feems  "^  generally  to  be  taken  forH.  P.  C271. 
granted,  That   the    Party  has    no   Remedy   whatfoever    to    traverfe   fuch '^^■^•^•^• 
Flight  found  againft  him  by  a  Coroner's  Inqueft  ;  for  that  fuch  Inqueft  is  ^  h.  H.  P.  C. 
of  very    great  Authority,   '  inafmuch  as  all  Perfons   of  the   neighbouring  ■^+• 

"  BfO.  Corcn. 
151.  8  F  4.  4  a.  2L€v'.  141.  Bro.  Traverfe  per  fans  ceo,  229.  3  Kcb.  C64,  566.  i  H.  H.  P.  c  363,414, 
415.  4'--     2  H,  H.P.C.  63,64,   301.  '  2ln«.  147,  14S.     3    Hcb'3e6. 

Vol.  II.  P  Towns, 
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Towns,  above  the  Age  of  twelve  Years,  are  bound  to  attend  at  the  taking 
of  it ;  and  yet  I  cannot  find  any  diredl  Refolution  fettling  this  Point ;  but 

1  H.  H.  p.  C.  on  the  contrary  it  is  certain.  That  Sir  William  Staundford  makes  a  Quasre 
3^3-  of  it,  and  the  Reafon  above  mentioned,  which  is   brought  to    fupport  the 

great  Credit  of  fuch  Inquefts  holds  as  ftrongly  againft  the  Traverfing  them 
as  to  the  Point  of  the  Offence,  in  which  Refpedt  it  is  at  this  Day  generally 
holden  that  they  may  be  traverfed,  as  will  be  more  fully  fhewn  in  the  next 
Seftion.  And  furely  the  other  Reafon  which  is  given  for  this  Opinion, 
That  the  Party  only  forfeits  his  Chattels  by  fuch  findings  and  therefore 
rtiall  not  travcrfe  it,  becaufe  the  Law  reckons  Chattels  among  thofe  minima 
de  qtiibus  non  curat  Lex,  is  very  harfli  and  unaccountable ;  and  it  is  very 
hard  to  fay,  That  a  Man  fhall  be  liable  to  forfeit  all  his  Goods,  which  may 
• ;  Inft         perhaps  be  all  that  he  is  worth,  by  an  '  Inqueft  taken  in  his  Abfence,  withi- 

2  Lev.  141.  out  either  hearing  him,  or  giving  him  an  Oportunity  of  defending  himfelf. 
H.  P.  C.  79.  gg^^  ^2.  As  to  the  fourth  Particular,  viz.  That  relating  to  Self-Mur- 
Jgj^"  ■ '  ''  der  found  before  a  Coroner,  it  is  flrongly  holden  in  fome  ''  Books,  that  no 
fc  8  Ed. 4. 4  a.  Inqueft  of  this  Kind  admits  of  any  Traverfe  ;  but  the  contrary  Opinion  be- 
s'a'^f  and^"S  ^^^°  holden  by  ^  Books  of  as  great  Authority,  and  feeming  alfo  to  be 
the  Books  more  agreeable  to  the  general  Tenor  of  the  Law  in  other  Cafes ;  it  feems 
there  cited,  jq  be  the  better  Opinion,That  fuch  Inqueft  being  moved  into  the  King's  Bench 
Bro.    oron.    ^^  Certiorari,  may  be  there  traverfed  by  the  Executor  or  Adminiftrator  of 

2  Lev.  141,  the  Perfon  deceafed,  and  perhaps  alfo  '  by  the  King  or  t3ie  Lord  of  the 
'  K^b  8       Manor,  &c. 

\]on.\^t.  SeSt.  53.  Alfo  if  it  ^  appear,  That  a  Coroner  hath  been  guilty  of  any 
1  Vent  278.  corrupt  Pra<5lice  in  the  taking  of  an  Inquifition,  it  feems  that  a  Melius  in~ 
'56^60^800  ^"^^^f^dum  fliall  be  awarded  for  the  taking  a  new  one  by  fpecial  Comniif- 
»  See  tht'  °  fioners,  who  (hall  not  proceed  on  the  View  of  the  Body,  but  on  the  Tefti- 
Books  above  niony  of  Witneffes ;  and  the  Coroner  fhall  have  nothing  to  do  in  the  taking 
iQg'gi        fuch  new  Inqueft,  becaufe  it  appears  from  his  former  Mifbehaviour,  that 

3  Keb.  800,  he  is  not  fit  to  be  trufted  ;  but '  where  his  Inquifition  is  quaihed  for  a  De- 
^^M  d  8  ^^^  '"  Point  of  Form  only,  he  may  and  ought  to  take  a  new  one,  in  like 
Salkeid  1 90.  Manner  as  if  he  had  not  taken  any  before.     [  1 6]  c^ 

Carth.  72. 

zKeb.Sjg.     i  Vent.i8r,  182,  352.     ^  Mod.  80,  loo,  238.     Con.  2  Jones  198.         «  2  Rol.  Abr.  32.  PI.  j.     21 

Ed.  4.  70.  b.  SalkeW  190.     2  H.  H.  P,  Q,  59.. . 
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CHAP.     X. 

Of  the  Sheriff's  Torn. 

Se0.  i.THHE  SherifFs  Torn  Is   the   King's  Court  of  Record,  holden  Finch  241. 

J.      before  the  Sheriff"  for  redrefling  of  common  Grievances  with-  ^^J^H^p^e. 
iji  the  County  ;  for  the  better  Underftanding  the  Nature  whereof  1  fhall  ex-  70. 
amine  the  following  Points^ 

1.  The  original  Inftitution  of  this  Court. 

2.  At  what  Time  and  in  what  Place  it  mud  be  holden. 

3.  What  Perfons  owe  Suit  to  it. 

4.  What  Authority  the  Sheriff  (or  his  Steward)  hath  as  Judge  of  it, 

5.  What  Kind  of  Offences  are  inquirable  in  it. 

6.  Within  what  Place  fuch  Offences  muft  arife. 

7.  By  what  Jurors  and  in  what  Manner  Indidments  in  it  ought  to 
be  found. 

8.  In  what  Manner  they  are  to  be  proceeded  upon. 

9.  In  what  Manner  they  are  to  be  traverfed  and  determined; 

SeSf.z.     As   to  the  firft  Point  it  Is   dbfervable,  That    by  the  '  Com- '  9  Co.  Pre- 
inon  Law,  every  Sheriff  ought  to  make  his  Torn  or  Circuit  throughout  ^^^^^,^  gj^^_ 
every  Hundred  In  his  County  twice  In  the  Year,  In  order  to  hold  a  Court  riff  3 85. 
in  every  fuch   Hundred  for  the  Reformation  of  common  Grievances,  and  Magna  Char- 
the  Prefervation   of   the   Peace   and  good  Government  of  the  Kingdom,  "j'^^"  ,^^^^,^ 
For  which  Purpofe  all  the  ''  Inhabitants  of  fuch  Hundreds,   being  above  73,  izz.* 
the  Age  of  twelve  Years,  and  not   fpecLilly  privileged,  (in  fuch   Manner  ^ro.  Leet,  4.2. 
as  fhall  be  more  fully  fet  forth  under  the  third  Point,)  are  bound  to  attend  b  see  the" 
at  fuch  Courts,  in  order  to  make  Inquiries  of  all  fuch  Offences ;  and  alfo  Books  above 
to  give  Security  to  the  Publick   for  their  good  Behaviour,  by  taking  aUpj^^^g  ^_ 
Oath  to  be  faithful  to  the  King,  and  to  obferve  his  jLaws,  and  alfo  by  in-ch.  27. 
corporating  thcmfelves  into  fome  Free-Pledge  or  Tithing,  which  formerly  Braa^  .24.  b. 
lignified  a  certain  Number  of  Families  living  together  In  the  fame  Preclnft,  Lambar'/of 
the  Mafters  whereof   were   every  one  of  them  mutually  bound  for  each  Conftabies  8. 
other,  and  punifliable  for  the  Default   of  any  Member  of  any  fuch  Fa-^"''*'-"^- a. 
mlly,    in   not  appearing   to  anfwer  for  himfelf,  on  any  Accufatlon  made 
againft  him. 


ave 


7'.72- 


SeSf.  3.     And  the  better  Inforcing  of  this  order  feems  anciently  to  h 
been  the  principal  End  of  holding  this  Court,  the  Style  whereof  even  to  this  bait.  Sheliff 
Day,  muft  be  Curia  vifus  fraud  plegii  Domini  Regis  tent  a  apudC.  coran:  i^^'  i9'- 
vicecomite  in  turno  fuo  tali  die,  &c.  But  it  hath  been  refolved  that  the  Law 
doth  not  take  Notice  of  any  fuch  Court,  under  the  Style   of  'Turn'  Vicecom' 
tenf  tali  die ;  for  the  Word  Torn  properly  taken,  doth  not  fignlfy  the  She- 
riff's Court,  but  his  Perambulation. 

Se^.  4.     As  to  the  fecond  Point,  viz.  At  what  Time   and   in    what  6  H.  7.  2.  b. 
Place,  this  Court  is  to  be  holden,  It  is  fiid.  That  at  the  Common  Law,  ^^l[-  ^^"'^ 
it  might  be  holden  at  any  Place  within  the  Hundred,  and  as  often  as  the  contra.  Co. 
Sheriff  thought  fit;  but  this  having  been  found  to  give  the   Sheriff  too  Lit.  i^^ 5.     ^ 
great  a  Power  of  oppreffing   the  People,  by  holding  his  Court  at  fuch  DaJ^t^shtnfF ' 

Times  390. 
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Times  and  Places  at  whicli  they  could  not  conveniently  attend,  in  order 
thereby  for  his  own  Advantage  to  increafe  the  Number  of  his  Amerce^ 
ments,  it  was  enaded  by  the  Statute  of  Magna  Chart  a,  35.  'T/v.'/  no  Sheriff 
or  his  Bailiffs  fl:aU  matie  his  I'orti  through  a  Himdred  but  twice  in  a  Ycar^ 
and  at  the  Place  accnjlomed,  viz.  once  after  Eaiter,  and  again  after  the 
Feafi  of  St.  Michael  ;  and  that  the  Fieiv  of  Frank-pledge  jhall  be  at  the 
Term  of  St.  Michael. 

SeB.  5.     And  it  is  firther  enadled  by  3  i  E.  3.  Ch.  15.  That  every  She- 
riff pall  make  his  Torn  yearly,  one  Time  within  the  Month  ajter  Eafter,  and 
another  Time  ivithin  the  Month  after  St.  Michael ;  and  if  they  hold  them  in 
other  Manner,  that  then  they  /J:all  lofe  their  Torn  for  the  Time. 
•Dy.  151.         SeSl.6.     And  it  feems  '  certain.  That  fmce  thefe  Statutes,  the  Sheriff  is 
PJ-.4-  indiftable  for   holding  this  Court  at  another  Time,  than  what  is  therein 

Dal'tl" Sheriff  iJn^ited,  or  at  an  unufual  Place. 

390,  J9I.  SeSf.  7.     Alfo  it  hath  been  '^  refolved,   That  an  Indidlment  found  at  a 

fiH  ^'  h^^'  Slieriff  s  Torn,  appearing  to  have  been  holden  at  another  Time,  is  void. 
S.  P^C  84.^  'S'f^.  8.  But  it  is  obfervable.  That  neither  of  thefe  Statutes  do  exprefly 
zH.H.P.c.  mention  a  Court-Leer,  and  therefore  it  is  faid  in  fome  '  Books,  That  they 
SeezDanv  ^'^  "°^  extend  to  it;  neither  do  I  find  any  Refolution,  That  an  ancient 
Ah.  256.  pi.  Court-Leet  holden  at  any  other  Time,  or  at  an  unufual  Place,  is  void  :  But 
H-  on  the  contrary  it  is  "^  faid,  That  a  Court-Leet  may  be  holden  at  any  Place 

2  Saund.'2Qo.  within  the  Precinft  which  the  Lord  thinks  fitting.  And  it  feems  to  be 
'  Bro.  Leet.  '^  agreed.  That  a  Prefcription  to  hold  fuch  Court  oftner  than  twice  in  the 
*5-  Year  is  good;  which  feems  hardly  reconcilable  with  the  general  Rule  of 

1  Rol.  Rep.  Law,  That  no  Prefcription  can  ftand  good  againft  a  Statute  which  has  negative 
201.  Words,  if  a  Court-Leet  be  conflrued  to  be  within  the  Purview  of  the 
KUchen/  b  above  mentioned  Statutes.  It  is  true  indeed,  Tliat  both  Sir  Edivard  Coke  and 
Owen  35.  Kitchen,  endeavour  to  folve  this  Difliculty,  by  offering  a  Diffindtion  that 
Dalif.  61.  {j^Q  f^i(^  Rule  extends  not  to  Statutes  made  in  Affirmance  of  the  Com- 
,,  °'a."'  mon  Law  ;  but  it  is  queftionable  how  for  this  will  amount  to  a  good  An- 
Kitchen  8,44.  fwer,  fince  it  feems  to  be  holden  by  ^  others  of  good  Authority,  that  the 
Cro.  El.  i^S' faid  Statutes  were  not  made  in  Affirmance  of  the  old  Law,  but  are  intro- 
i^Rol.  Rep.  Huftory  of  a  new  one ;  yet  it  is  certainly  fafeft  to  hold  a  Court-Leet  at 
zo«-  the  Times  accuftomed,  for  it  is  ^  faid,  that  if  it  be  holden  at  an  unufual 
Im^lgo^^'  T^'^^^  it  is  Void.  And  it '' feems,  That  no  Court-Leet  granted  fince  the 
6  H.  7.  2.b.  Statute,  can  be  holden  at  any  other  Time  than  what  is  limited  by  it,  be- 
« 38. H  6.7.3.  (,^^fe  every  fuch  Court  is  derived  out  of  the  Torn,  to  which  the  Statute 
Bro!  LeeVsz-  certainly  did  extend. 

zSaund.  291.  Se^.g.  It  hath  been  '  hotden,  That  in  every  Caption  of  an  Indift- 
*Cro.El.  24;.  j^.|gj^j.  t^^i^eii  in  a  Sheriff"'s  Torn,  or  Court-Leet,  the  Day  whereon  it  was 
f2.  taken  ought  to  be  fet  forth,  that  it   may  appear  not  to  have  been  on   a 

2  Saund.  291.  Sunday. 

Wim.'Ioy'      '^^'^'  ^°'     ^s  ^°  the  third  Point,  viz.  What  ^  Perfons  owe  Suit  to  the 

i  Saund.  290.  Sheriff^s  Torn,  it  is  certain.  That  regularly  all  Perfons  above  the  Age  of 

••Sec Sea.  2.  twelve  Years,  are  by  the  Common  Law  bound  to  appear  at  this  Court  in 

their  proper  Perfons,  and  that  no  Perfons  fo   bound   to  appear,  are  within 

'  2  Infl.  99.    the  Benefit  of  the  Statute  of  '  Mf-v/'wz  ,  Ch.  10.   which  allows  Suit-Service  to 

be  performed  by  Attorney.     And  that  not  only  Maffers  of  Families,  but 

alfo  all  their  Servants  are  bound  to  pay  fuch  Suit,  and  that  every  '"  Maffer 

»'4iE.5.26.b.  may  be  amerced  for  fuftering  a  Servant  to  continue   with  him  a  Year  and  a 

45  -  3  z  •   •  Qav,   without  being  pat  into  the  Decennary,  &c. 

^  Seel.  IJ. 
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Si'B.  1 1.     But  "  Tenants  in  ancient  Demefne  arc  privileged  by  tl^e  Com-  't  j.:  g  ,(;,, 
mon  Law  from  coming  to  this  Court,  iinlefs  thev  and  tlieir  Anceflors  hnve  '  '^""''  ^'• 
Time  out  of  Mind  ufed  to  come  to  it:  Alfo  ''  Parfons  of  Churches  have  the  ^^^^^[  ^'"■'"''^' 
like  Privilege   by  the  Common  Law;  and  all   '  Peers  of  the  Realm,  and  2  Jnft.  121. 
Women  have   the  fame  Privilege  by  the  Statute  oi Markbridg",  cap.  jo.  Q^^''=  ^'■°- 
(and  perhaps  by  the  Common  Law)  unlefs  their  Prefence  be   efpecially  re- bi.J^^j>',gg 
quired  for  fome  particular  Caufe.  Csp. 

&eB.  12.     Alfo  it  feems  ''  clear,  That  by  the  Common  Law,    as  well  as  ^J"'^'  '^_'; 
the  faid  Statute  of  Marlebridge,  cap.  10.  no  Man  can  be  obliged  to  do  Suit  =  2  inft''/2o, 
to  any  fuch  Court,  within  the  Precintils  whereof  he  doth  not  refide,  in  Re-  '2': 
fpecft  of  any  Lands  which  he  may  have  within  the  JurifdicTtion  of  it;  for  p^||,  g'"''' 
that  no  Suit  of  this  Kind  is   due  in  Refpedl  of  the  Tenure  of  any  Lands,  161. 
but  only  in  Relpecfl   of  the  perfonal  Refidence  of  the  Party.     And  '  if  a  ^^''-  S'^"''*^' 
Man  have  a  Houfe  which  ftands  upon  the  Precinds  of  two  Leets,  it  is  faid,  graft  124  b 
That  he  lliall  do  hisSuitto  the  Court  within  the  Jurifdiftion  of  which  hi^  "  Rfgift  i?;- 
Bed-Chamber  lies:     And  if  ^  one  have  a  Houfe  and  Family  in  two  Leets,  ^  [^c^' '.^•' 
it  feems  that  he  ought  to  do  his  Suit  to  that,  wherein  for  the  moll  part  he  387. 
perfonally  refides,  but  no  Man  can  be  of  two  Leets ;  and  tlierefore  one  who  °  ^^"'^-  '^z- 
lives  within  a  ^  private  Leet,  cannot  be  obliged  to  do   Suit  to  the  Shcrift^'s  ?j'^^;  ^^^"^' 
Torn,  or  to  any  other  «;rand  Leet,  unlefs  fuch  private  Leet,  for  fome  Dc-  '7  Ind.  122. 
fault  of  the  Lord,  be  feized  into  the  King's  Hands,  or  ^  unlefs  the  Lord  P^'''  Si;erifF. 
of  the  Leet  neglcft  to  hold  his  Court,  s  J\^^_  , ^^^ 

SeeigH.6.i. 

As  to  the  fourth   Point,  'viz.  What   Authority  the   Sheriff  (or   his  'hc"'jac^' 
Steward)  hath  as  Judge  of  this  Court,  I  fliall   confider  the  fame  in  Re-  584. 
lation,  f'"'^''  246.  . 

'  Dak.  Sheriff, 

388. 

1.  To  IndiftmentS,  See  the  next 

2.  To  Fines  and  Amercements  in  general.  g '^^p^"' 

3.  To  the  Appointment  of  Conftabies.  i  Dalt'shenfF, 

388. 

Sii^.  13.     As    to   the    firft   of  thefe    Points,    it    feems,   That    by    the  ^J;^'^^  ^■'^• 
Common  Law  he   might  proceed   to  ^  hear  and  determine  any  Offence  "D-ilt. Sheriff,- 
within  his  Jurifdidiion,  being  indidled  before  him  and   requiring  a  Trial.  40o- 
But  it  is  clearj  that    he  is  reftrained  from  this  Power  by  the  Statute  ofL  ' 
Miig7m  C.harta,  cap.  17.   By  which  it  is  enacfted.   That  no  Sheriff,  ConflMc,  '  z  Infl  32. 
or  "other  Bailiff  of  the  King,  ffall  hold  Picas  of  the  Crown  :  And   it   feems,  ^^"^'-  ^^"'^' 
That  this  Statute  alfo  extends  to  the  '  Stewards  of  Courts-Leet,  who   can- ^h.  H.P.  c. 
not   deliver  any  Perfons  indi(5led  before  them  of  Felony,  but  muft  refer  7>- 
them  to  the  Jullices  of  Gaol-Delivery  ;  neither  can  they  try  any  Perfon  in-  gfo  rgl''  ^' 
did:ed  before  them  of  any  other  Offence,  and  therefore  there  is  no  Remedy  2;  H.  8.  2. 
to  avoid  fuch  Prefentments  before  them  as  are  traverfable,  but™  by  remo- ^'"'"''^^'^s. 
ving  them  into  the  King's  Bench,  &c.  as  will  be  more  fully  fhewn  under  ,  ^^    '  ^J^' 
the  ninth  Point.  17. 

Se&.  14.     But  it  is  certain,  That  the  above  mentioned  Statute  of  M/g-^f?  n  xitch:n  42. 
Cijarta   \j.  doth  neither  reftrain  the    Sheriff's  Torn,  nor  the  Court-Leet,  b 
from  taking  "  Lididments  or  Prefentments,   or  awarding  Proeefs    thereon  ^^^'^^  ^ ^^,; 
in  the  fmie  Manner  as  before;  but  this  Power  of  awarding  fuch  Proeefs,  17. 
having  been  abufed  by  the  Sheriffs  in  their  Toms,  "  was  taken  from  all  of^*^^'  ^  ^■^■ 
tliem,  (except  thofe  of  London,)  but  not  from  any  Court-Leet,  by  i  Ed.  4.  »Dalt'.  Sheriff 
2.  which    is  more   fullv  fet  forth  under  the  eig-litb  general  Point  of  this  4-0,  401. 
Chapter.  '  _2H.H.P.C. 
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As  to  the  fecond  Point,  viz.  The  Sheriff's  Authority  in  his  Torn  in  Re-  ' 
lation  to  Fines  and  Amercements,  I  fliall  confider, 

1 .  In  what  Cafes  he  may,  and  in  what  Manner  he  ought  to  impofe  a 
Fine. 

2.  In  what  Cafes  he  ought  to  award  an  Amercement. 

3.  In  what  Manner  fuch  Amercement  is  to  be  awarded  and  affeered. 

4.  In  what  Manner  fuch  Fine  or  Amercement  is  to  be  recovered. 

5.  What  farther  Penalty  may    be   added  to  fuch  Fine  or  Amerce- 
ment. 

Se^.  IS-  As  to  the  firft  Particular,  it  feems  clear.  That  the  Sheriff's 
Power  in  this  Court  is  fl:ill  the  fame  as  anciently  it  was,  in  all  Cafes  not 
within  either  of  the  above  mentioned  Statutes  of  Magna  Charta  or  i  E.  4. 
•^See  Book  I .  from  whence  it  follows,  That  he  ftill  continues  a  Judge  of  Record,  and 
1^"  and  the '  ^^Y  i^T^pofe  a  Fine  on  all  fuch  as  are  guilty  of  "  any  Contempt  in  the  Face 
firft  Chapter  of  the  Court ;  alfo  there  feems  to  be  no  Doubt,  but  that  he  may  impofe 
of  this  Book,  ^j^^t  reafonable  Fine  he  fhall  think  fitting,  upon  a  ''  Suitor  refufmg  to  be  , 
"  fitz' Leet,  fwom,  or  upon  a  "^  Bailiff  refufing  to  make  a  Panel,  &c.  or  upon  a  ^  Ti- 
II.  thingman  negleding  to  make  his  Prefentment,  or  upon  one  of  the  Jury* 

Dale.  Sheriff,  refufing  to  prefent  the  Articles  wherewith  they  are  charged,  or  upon  a  Per- 
2°i°'ft.  142,    fon  duly  chofen  ^  Conflable  refufing  to  be  fworn. 

143-  Se5l.  16.     But  it  hath  been  ^  refolved.  That  all  fuch  Fines  ought  to  be 

^*H  6  'i^2  bl  Severally  impofed  on  each  particular  Offender,  and  not  jointly  upon  all  of 
''toH.6.7.b.  them,  except  where  a  whole  Vill  is  to  be  fined  j  in  which  Cafe,  for  the 
8  Co.  3S.  b.  Necefhty  of  the  Thing,  a  joint  Fine  upon  all  is  good. 
3g'.^b.^39.''a.  Seel.  ly.  As  to  the  fecond  Particular,  viz.  In  what  Cafes  the  Sheriff  in 
Dale.  Sheriff,  his  Torn  ought  to  award  an  Amercement ;  it  feems  that  he  hath  a  dif- 
^°'-  ,  cretionary  Power  ^  either  to  award  a  Fine  or  Amercement  for  Contempts 
f  8  Co'.'sS.  to  the  Court,  as  for  a  Suitor's  refufing  to  be  fworn,  &c.  Alfo  there  feems 
Dalt.  Sheriff,  to  be  no  Doubt,  but  that  at  the  Common  Law  he  might,  as  the  Steward  of 
sTroI  Rep  ^  Court-Leet  ftill  may,  award  an  '  Amercement  of  any  Perfon  indided  for 
33,73.  an  Offence  not  Capital  within  his  Jurifdidlion,  without  any  £irther  Pro- 
1 1  Co.  42.  b.  ceeding  or  Trial :  And  it  feems  to  be  taken  for  granted  in  ^  fome  Books, 
Dyer  2  lib.  That  he  might  in  fuch  Cafes  impofe  a  Fine  on  the  Offender,  if  he  thought 
"  Dalt.  Sheriff,  fit  5  and  the  Statute  of  Ed.  4.  2.  which  refi;rains  him  from  levying  any 
F°  L  e  Fines  or  Amercements  on  Indid:ments  found  before  him,  clearly  fuppofes 
See  8.  Co.'39i  him  to  have  had  a  Power  of  impofing  fuch  Fines ;  from  all  which  it  feems 
40-  probable,  that  in  liich  Cafes  he  had,  and  that  the  Steward  of  a  Court-Leet 

™Tee^  ^'  ^^^'  ^'^^^'  ^  Power,  either  to  amerce  or  fine  the  Offender,  efpecially  if  the 
Keiiw.  66.  '  Crime  were  any  Way  enormous,  as  an  Affray  accompanied  with  wound- 
F'fnch^^6^8      ing,   (iff. 

Kiuhenji,  S<^^-  '8-  ^s  to  the  tliiid  Particular,  wz.  In  what  Manner  fuch 
5  2;  Amercement   is    to   be   awarded  and  affeered,  it   feems.  That   if  by  an 

kiitz.  Torn,  Amercement  be  meant  the  Judgment,  that  the  P^rty  fhall  be  in  miferi-' 
8  E.  4  ^.■p\.cordia  Domini  i?t'^/i,  this  being  a  "  judicial  Acft,  ought  to  be  the 
»?•  Aft  of  the  Court  only,  and   requires   not  the  Concurrence  or   AfTent   of 

at.  leri  ,  ^^  j^^^.^  ^^  _^^^  other,  as  appears  from  the  conftant  Form  of  all  Entries  : 
'  8  Ed.  4  5.  Neither  do  I  fee  any  Reafon  why  fuch  an  Award  of  a  Mifericordia  by  a 
P'-  '?  Judge  of  a  Court  Leet,  fliould  cxprefs  any  certain   Sum  for  which   the 

Cro  Car  275.  P'lrty  fhould  be  in  Mifericordia,  except  in  fiich  Cafes  only  where  no  other 
8  Co.  38.  b.  Perfon  is  afterwards  to  affeer  it ;  for  in  other  Cafes  tlie  Award  of  a  Miferi- 
*"•  ''•  cordia  is  only   in    order  to  authorize  others   to   fix   the   Sum,  which  the 

Party 
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Party  is  to  pay  to  the  King  for  his  Default ;   and  in  fuch  '  Cafes  the  Courts ' '^  ^°-  4°  K- 
oi  Wejhmnller-B.all  never  do  more  than   award   that  the  Party  be  /;;  Mife-^^^^^,-^l^  ^5' 
ricordia,  without  mentioning  any  Sum  in  certain;  and  there  feems  no  Rea-a.  b.  G06. 
fon  why  the  Judge  of  a  Court-Lcet  fhould  not  follow  the  fame  Rule;  a^dj^-^  '^  ^'^• 
accordingly  I  find  the  Opinion  of  the  Lord  Chief  Juftice  ''  Hobart,  which  i.  Hobart  129. 
is  the  Chief  Ground  of  a  Refolution  in  "^  Levitiz's  third  Report,  That  every  '  ^"'-  Ab. 
fuch  Award  of  an  Amercement  muflexprefs  a  certain  Sum,  "^  over-ruled  oil^^.^^l  5- 
late  by  Court  of  King's  Bench.  3  Mod.  138.' 

SeB.  19.     But  if  by  an  Amercement  be  meant,  the  Taxing  or  Redu-^'^^";^  s6. 
cing  to  a  Certainty,  the  Sum  to  be  paid  by  the  Party  to  the  King,  upon  j  ]^°'  ^°^  ^' 
the  Award  of  his   being  i?i  Mifericordia ;  it  "  feems,  That  if  it  be  for  See  Raftai's" 
an  Offence  indidled,  it  ought  to  be  done  by  certain  Officers  called  AfFeer-  ^"'"^s  606. 
ors,  being  fpecially  chofen  and  fworn  for  this  Purpofe.     It  is  true  ^  in-  Kitchen  46. 
deed,  That  the  common  Entry  of  an  Amercement  upon  a  Prefentment  See  Keiiw. 
in  a  Court-Leet  is,  that  the  Party  is  amerced,  or  /;z  Mifericordia  to  fuch  ^  "^^[j    g 
a  Sum;  without  diflinguifliing  between  the   Award   of  the  Mifericordia ' Kitchen  ^i 


?2.  S3- 

Raflal's  En- 


and  the  AffefTment  of  the  Amercement,  or  fhewing  by  whom  they  are  ^ 
made ;  yet  in  Judgment  of  Law  the  Award  of  the  Mifericordia  is   the  u 
Adt  of  the  Court  only,  and  the  AfTefTment  of  the  Sum  to  be  paid,  the  7  H.  eVi  2"  b. 
Acl  of  the  Affeerors,  and  fo  it  ought  to  be  pleaded.     But  if  the  ?  Amerce-  '°  ^-  ^-  7- 
ment   be  for   a  Contempt  to  the  Court,  it  may  be  fettled  by  the  Judge  41.    °"^°' 
himfelf,  and  needs  no  other  Affeerment ;  for  the  *"  Judge  of  every  Court  ^  ^eon.  241. 
of  Record  is  the  moft  proper  Judge  of  all  Contempts  offered  to  fuch  Court ;  ?Bwf]^  ^P' 
and  an  Amercement  of  this  Kind  is  in  '  Nature  of  a  Fine,  and  called  fo  mercement 
in  fome  ^  Books ;  and  it  feems  to  be  a  general  '  Rule,  That  no  Fine  for  a  l°- 
Contempt  is  within  the  Statutes  which  require  that  Amercements  be  af-  Co^  Enmes 
feered.  572- 

SeSl.  20.     As    to   the  fourth  Particular,  viz.  In  what  Manner  fuch  "' ^^"^"j, ^^S- _b- 
Fines  and  Amercements  are  to  be  recovered  j  it  feems.  That  the  King  ors  Co.  38/&C! 
Lord  have  an  Eledion  of  common  Right,  either  to  diftrain  for  them,  or  to  f  f"^-  '96. 
bring  an  Adlion  of  Debt.    For  the  better  Underflanding  of  the  Nature  of  charu"* 
which  Remedies,  I  fhall  firft  lay  down  fome  Rules  concerning  both  of  them  w.  1.  ,8.' 
in  common,  and  then  defcend  to  each  of  them  in  particular.  "RaftarsEnt 

»S'.S53.6c6 
2  H.  4.  24.  b. 

As  to  what  concerns  the  faid  Remedies  in  common,  I  fhall  lay  down  the  10  h.  6.  /. 
following  Rules :  ^'^-  ^-  >«'• 

S<ivil93,  94- 

Seof.  2  1.     Firft,  That   it   is  fafeft  in  every  Avowry,  or  Declaration  of"Wob.  129. 
this  Kind,  exprefly  to  "  fliew  that  the  Offence  was  committed  within  the  e^^^^^"^'^^  ^^ 
Jurifdiftion  of  the  Court :  For  if  it  were  not,  all  the  Proceedings  were  coram  Co.  Em.  ^-ji, 
non  Jtcdice ;  add    a  Court  Ihall  not   be  prefumed  to    have  a  Jurifdidlion,  57^- 
where  it  doth  not  appear  to  have  one.     But   perhaps  it  is  not  neceflary  to  ?  See  Rlftal-s 
alledge  in  the  Prefentment  itfelf,  that "  the  Offence  arofe  within  the  Jurif-  Em.  6c6 
didlion  of  the  Court ;  yet  it  is  certainly  advifeable  to  have  fuch  an  AUega-  '^ ^  ^'''-  ^^P- 
tion,  and  that  p  perhaps  may  fupply  the  Want  of  the  Averment  of  Jurif- Raym.  337. 
didion  in  the  Pleadings.  '  Salk.  107, 

SccL2.2.  Secondly,  That  it  is  1  advileable  exprefly  to  alledge,  that  1°^;^,^,,^  g„_ 
the  Offence  was  committed  as  well  as  that  it  was  prefented,  £ift'.  yet  I  tries  151, 
cannot  find  any  exprefs  Opinion  to  this  Purpofe;  but  on  the  contrary  it  ?^3.  606. 
is  obfervable^  that  the  '  Precedents  of  Pleadings  of  this  Kind  in  the  beft .  ^ioo°^.F^" 
Authors,  do  not  exprefly  aver  that  the  Offence  was  committed,  butC'o-Jac  ^82. 
only  thi-.t  it  was  prefented,  and  that  it  arofe  in  fuch  a  Place  within  the  ^'^*^- ^gg^*^' 
Jurifdidion  of  the  Court,  G?r.  It  is  true  indeed,  that  it  hath  been  ge-  ;  Leon.  7,  8. 
nerally  '  holden.  That  in  an  Avowry  or  Declaration  for  an  Amercement  >  Leon.  242, 

in 
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«Keilw.66.a.  j,^  .^  Couit-Baron,  it  is  as  neceffary  to  alledge  that  the  Offence  was  commit- 
Co^^E'nt^c72  ^'^^■>  ^s  ^^'^'^  '^^  ^"^^5  prefented  :  But  to  thie  it  may  be  anlwered,  That  a  Court- 
773-  Baron  is  not  a  Court  of  Record,  and  confequently  not  of  io  high  Autho- 

"Railalsss-  j.|(.y  .^g  the  Sheriff's  Torn  or  a  Court-Leet  j  neither  are  Prefentments  in  a 
9°E  4.  40.  b.  Court-Baron,  nor  even  in  any  other  Court  whatfoever,  fo  highly  credited 
'10  H.  7. 15.  by  the  Law  as  thofe  made  in  a  Torn  or  Leet,  which  admit  of  no  Traverfe 
^'vent  10  ^°  ^^  Truth  of  them,  except  in  fome  fpecial  Cafes,  as  will  be  more  fully 
Ra^m.  204.  fliewh  under  the  ninth  general  Point  of  this  Chapter. 
Coke's  Ent.  ^^^ _  23.  Thirdly)  That  it  is  iafefl  in  '  fetting  forth  a  Prefentment, 
Raftars^  Ent.  or  an  AfFeerment  of  an  Amercement,  to  fliew  the  Names  of  the  Prefentors 
S53>  606.  and  Affeerors  ;  yet  I  cannot  find  this  done  in  any  of  '^  Rq/laH  Precedents ; 
'6^°'  l\^'  and  fome  have  faid,  that  it  is  neceffary  to  fet  forth  the  Names  of  the  Pre- 
46s"  pi.  b.     fentors  in  an  Adion  of  Debt,  but  not  in  Replevin. 

2  Roi.  Abr.  ^^.5,  24.  Fourthly,  That  it  is  advifeable  to  fliew  that  proper  ■  Notice 
I^Rol  Rep  ^^^s  given  of  the  Holding  of  this  Court,  yet  this  I  find  omitted  in  fome 
201,  ^  Precedents  ;  and  perhaps  the  contrary  Opinion  may  be  the  better,  for  that 

^  Co.  Ent.  every  Court  of  Record  iliall  be  prefumed  to  obferve  all  neceffary  previous 
Raftars^Ent.  Incidents  for  the  Holding  of  it,  and  all  Perfons  within  its  Jurifdidlion  fhall 
553,606.  be  intended  to  have  Notice  of  it.  And  for  the  like  Reafon  perhaps,  it  is 
« 45E  3  g.a.b.        neceffary  in  an  Avowry  for  a  '  Diflrefs  for  fuch  Fine  or  Amercement, 

Raft.  Ent.  ,it-.ii  --nt-  i- 

553,606.      to  fliew  that  the  Party  had  previous  Notice  what  it  was. 

f  I  Rol.  Abr. 

pl'z,^3.^^^  As  to  the  Recovery  of  fuch  Fines  and  Amercements  by  Way  of  Diflrefs,  I 
iRo.Re. 201.  fliall  obferve, 

1 1  Co.  4  5   a. 

!2.  Sc^.  2  -.  Firfl,  That  it  feems  to  be  '  fettled  at  this  Day,  That  a 
o  H.  7.15.  Diftrefs  is  incident  of  common  Right  to  every  Fine  and  Amercement  in 
\o  H.  6  7.  ^  Sheriff's  Torn  or  Court-Leet,  whether  the  lame  belong  to  the  King  or 
Con.  II  H.  7.to  a  Subjed,  if  the  Offence  for  which  they  were  impofed  be  of  common 
'4-^-_  Right  incident   to  the  Jurif'didlion  of  fiich  Courts  j  but  ?  if  fuch  Offence 

s',  Vem.To,-'.  were  only  the  Negled:  of  a  Duty  created  by  Cuftom,  it  is  queftionable 
Raym.  204.  whether  it  do  not  require  the  like  Cuftom  for  a  Diflrefs,  though  the  Duty 
z  Keb.  701,  ^^  p£  ^  public  Nature;  but  if  it  be  for  the  ^  private  Benefit  of  a  Sub- 
h^i^Rj.R.'76.iecl,  it  feeir.s  clear,  That  no  Diftrefs  is  incident  to  it  without  a  fpecial 
1 1  Co.  44.  b.  Cuftcm. 

47  E.'3*  fj.a.  Sea.  26.  Secondly,  That  the  Sheriff,  or  Lord  of  a  Leet,  may  for  fuch 
Bro.  Leet,  28,  Fines  or  Amercements  diftrain  the  Goods  of  the  Offender  in  '  any  Lands 
^-,.'-  .  ,  within  the  County  or  Precin6t  of  the  Leet,  of  whomfoever  they  fliall  be 
,94.'  ''holdcn,  except  ^  only  in  fuch  Lands  which  fliall  be  in  the  King's  Hands; 
I  Rol.  Abr.  foi-  t-ii-ii;  all  fuch  Lands,  while  they  continue  in  the  King's  Pofftffion,  arc 
b70.  L.  I,  2.  .^^-ij^jiiy  Quj.  Qf  ji-jg  Jui-ifdidion  of  fuch  Courts. 

z'inft.  104.  Sc£}.  27.  Thirdly,  That  fuch  a  Diftrefs  may  lawfully  be  taken  in  the  ' 
" +7  Ed.  3.    Highway  ;  for  that  the  Statute  o'l  Marlebridge,  cap.  15.  which  prohibits  the 

Fii'z.  Diftr 

1  Rol.  Abr.'  Services  due  by  Way  of  Tenure  of  Lands, 
^rin^il'  \'  -  ^'''^-  ^^-  Fo^ii't'^ly,  That  fuch  Fines  and  Amercements,  being  for  a 
47E.  3.  iVa'-P-i'foiial  Offence,  no  '"  Stranger's  Beafts  can  lawfully  be  diftrained  for 
I. And.  72.  tliem,  though  they  have  been  levant  and  couchant  on  the  Lands  of  the 
::'E't:i:b:  Offender.         '  .  .    ^,  , 

Bro.  Diftr  3.  Scof.  zg.  Fifhly,  That  it  feems  to  be  "  agreed.  That  where  any 
^^^^^'^'•^'°°-"- fuch  Court  is  in  the  King's  Hands,  the  Goods  diftrained  for  fuch  Fines 
NoTzo'^  ■'^"^  Amercements  may  lawfully  be  fold,  after  they  have  been  kept  a  rca- 
Ccn.i.Rol.A.fonable  Time,  as   the  Spi:ce    of  ftxteen  "  Days;  and  it  fccms  the   better 

'  Opinion 


Co.  41 
Cro.Jac  3 


, ..Taking  of  a  Diftrefs  there,  is  to  be  intended  only  of  Diftrcfles  taken  for 


66g.  pi 
■>  nctley62. 
Finch  476. 
„  Hetle^  62. 
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'Opinion,  TJiat  where  any    fucli  Court  is  in  the  Hancl.s   of  a   coinaion '  3^^  "  ^  t-i  < 
Perlbn,  if  the  Goods  were   diftraineci  for  an  Otfence  of  a  pnblick  Nature,  fi^^"/^^' *!, 
they  may  be  fold  of  common  Riglit,   without  any  fpecial  Cuftunu  for  that  Xoy  i ;'''■'" 

Purpofe.  Qi'KreJict6.-'. 

Sedl.  30.  Sixthly,  That  no  Baihff  can  lawfully  diftrain  for  any  fuch  I  ."^h  V/^,. 
Fine  or  Amercement,  without  a  fpecial  ''  Warraiit  for  fo  iloing,  which  z' H.  7.40.0! 
muft  be  fet  forth  by  him  in  an  Avowry  or    Tuftification  of  fucli  a  Di- '."'^['','^/i^- 

rtrefs.  :;g.^'-  ^^^• 

SeSi.  31.     As  to  the  Recovery  of  fuch  Fines  and  Amercements  by  Aiflion  ^^*«";^74. 
of  Debt,  being  fcarce  able  to  find  any  Thing  remarkable  concerning  this  p{'  ^*^'  ^'^■' 
Matter,  except  what  hath  been  already  taken  Notice  of,  I  flwll   content  2  Xcb.^^ij. 
my  felf  with  this  one  Obfervation,  That  the  Defendant  Ihall  ^  not  be  fuf-f '*^-  '°-- 
fered  to  wage  his  Law  in  any  fuch  Adion,   becaufe  it  is  grounded  on  the  Co°Lit.  %-' 
Ad:  of  a  Court  of  Record.  f'tzLev.j'^j 

SeB.  3:.     As  to  the  fifth  Particular,  viz.  What  farther  Penalty  may  f^j^'f'J^J-j 
be  added  to  fuch  Fines  and  Amercements,  there  feems  to  be  no  Doubt, ''  See  Kitchen" 
but  that  upon  a  Prefentment  of  a  common   Nufance  in  a  Torn  or  Leet,  5','  'V.  S3- 
, the  Sheriff  or  Steward  may  either  amerce  the  Perfon  prelented,  and  ^  al-jf"^"^^" 
fo  order  him  to  remove  the  Nufance  by  fuch  a  Day,  under  Pain  of  for- <-'o!Encr.57'3. 
feiting  a  certain  Sum,  or  may  order  him  to  remove  it  under  fuch  a  Pain  '^'^°'  ,'^'''^- 
'without  amercing   him   at  all.     But  it  feems  doubtful,  "WTiether  fuch  Cro. /ac.  38^. 
Perfon  be  bound  at  his  Peril,  to  take  Notice  of  and  obey  fuch  Order,  being  ' '  ^o'-  Abr. 
made  in  his  ^  Abfence,  unlefs  exprefs  Notice  be  given  him  of  it  j  but  if  l^Rof  Abr 
he  have  fuch  Notice  it  feems  clear.  That  he  fliall  forfeit  the  Pain  upon  a  136. 
Prefentment  at  another  Court,  that  he  hath  not  removed  fuch  Nufance,  ''^o'Re-2o«. 
*  without  any  farther  Proceeding :  Alfo  it  feems.  That  no  fuch  Pain  can  5  Mod.^fio 
be  affeered  to  any  *"  leffer  Sum  than  what  is  at  firll  fet  j  and  it  is  f;^id,  That  '  3 '  • 
every  fuch  Pain  when  forfeited,  niay  be  recovered  '  either  by  Diftrefs  or  h^°^"'' S'S- 
Adion  of  Debt,  in  the   fame  Manner  as  a  Fine  or  Amercement  may  be  :  Moor  75.  pi.' 
And  this  Point  feeming  to  be  agreed  by  moft  of  the  Books  cited  in  the  ^pj- 
Margent,  it  feems  probable,  That  the   Reafon  of  the  Judgment  is  mifta-  b°o  Im^^** 
ken  in  Fletcher  and  Ingram's  Cafe,  as  reported  by  Mr,  Serjeant  ''  Salkckl,  'SCo.  41'.!? 
wherein  the  contrary  Opinion  is  faid  to  have  been  holden.  Keiiw.  66.  b. 

^        ^  Crojac.  382. 

I  Rol.  Rep. 

Before  I  come  to  the  Third  Point,  viz.  The  Authority  of  the  Sheriff  2°'- 
as  Judge  of  the  Torn,   in   Relation   to  the  Appointment  of  Conflables,   I  ^  f^^^f'f' 
fhall  in  brief  prcmife  fome  Confiderations  concerning  the  Antiquity  aridNa-  Contra,  Bro. 
ture  of  the  Office  of  a  Conftable.  i-^t,  37, 

"Salk.  i;j. 

SeSi.  33.     And  firft,  as  to  the  Antiquity  of  the  Office  of  a  Conftable,  >3o.  131.^  ' 
it  feems  to  be  the  '  better  Opinion,  That   both  Conflables  of  Hundreds,  'g*""^'  '75. 
which  are  commonly  called  High  Conflables,  and  alfo  Conftables  of  Ty- L  Vl.  7.18  a. 
things,  which  are  at  this  Day  commonly  called  Petit  Conftables  or  Ty-O^^i'oy. 
thingmen,  and   were  anciently  called  Chief  Pledges,  were  by  the  Com- ^'"^|^  ^^*^*  g 
mon  Law,  and  not  firft  ordained  by  the  Statute  oilVincbeJier,  cap.  6.  as   it  4  Inil.  265. 
is  holden  by  "'  fome  that  they  were  j  for  that  Statute  doth  not  fay.  That  ^"P*^  "J- 
there  fliall  be  fuch  Officers  conftituted,  but  clearly  feems  to  fuppofe  that  Er^?-? r-S- 
there  were  fuch  before  the  making  of  it.  Lamb.  Con- 

Sect.  34.     As  to  the  Nature  of  this  Office,  there  feems  to  be  no  Doubt  J^Jl'j-  ^i'^-^''- 
but  that  the  "  original   Inftitution  of  it   was  for  the  better  Prefervation  "  L»°i,b' Coji. 
of  the  Peace;    for  which   Purpofe  a   Conftable  is  faid  to  be  authorized '^^^'^- 5- 
by  the  Common  Law  to  °  arreft  Felons,  and   alfo   all    fufpicious  ^  Per-'  n  seetheBook» 
fons  that  go  abroad  in  the  Night,  and  fleep  by  Day,  or  rcfurt  to  Bawdy- cited,  Seit. 3 3. 

Vol.  II.  R  Houfes "  ^-e  Ch  > z. 

f  Kitchen  48. 
I3  H,  7.  to,  b.     «.H,  H.  P.  C  8«. 
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*B.  I  CLes-Houfes,  or  keep  fufpicious  Company,  and  to  fupprefs  ^  Affrays :  And  to 
jtib]"'',6,l"c.  ^he  fame  End  alfo  it  ^  feems,  That  he  ought  by  the  ancient  Common  Law, 
45  E.'s'.  27.  to  prefent  at  the  Torn  or  Leet  all  thofe  within  his  Precincfl",  who  have  not 
'See  Raft.  \^^q^  admitted  into  fome  Tything  and  fworn  to  the  King's  Allegiance;  and 
Crompt!  V12.it  feems  that  he  ftill  ought  by  the  La\v  in  '  ufe  at  this  Day,  to  prefent  all 
Dah. Sheriff  Offences  inquirable  in  the  Torn  or  Leet;  yet  in  the  Oath  fet  down  by 
Kitchen  4.7  Kitchen.,  he  only  fwears  to  prefent  all  Bloodlheds,  Outcries,  Affrays,  and 
Refcoufes  done  within  his  Office. 

Se^.  35.  Alfo  it  is  "*  faid,  Tliat  a  Conftable  was  at  the  Common  Law 
'Salk.  380,  ^  fubordinate  Officer  to  the  Confervators  of  the  Peace;  and  confequently 
^  ''  fince  the  Office  of  fuch  Confervators  hath  been  difufed,  and  Juftices  of 

Peace  conftituted  in  their  Stead,  it  hath  been  always  holden,  That  the 
Conftable  is  the  proper  Officer  to  a  Juftice  of  Peace,  and  bound  to  execute 
'f^kd.  130. his  Warrants;  and  therefore  it  hath  been  '  refolved.  That  where  a  Statute 
Saik.  175.     authorizes  a  Juftice  of  Peace  to  convift  a  Man  of  a  Crime,  and  to  levy 
the  Penalty  by  Warrant  of  Diftrefs,  without  faying  to  "whom  fuch  War- 
rant ihall  be  diredted,  or  by  whom  it  fliall  be  executed,  the  Conftable  is 
^Salk.  j3i.    ^^   proper '^  Officer   to  ferve   fuch  Warrant,  and  indidable   for  difobey* 
2  Rol.  Rep.    ing  it. 

78;  ^^^.  26.  .  Yet  in  as  much  as  the  Office  of  a  Conftable  is  wholly  mi- 

581'.    '  "     nifterial  and  no  way  Judicial,  it  feems,  That  he  may  appoint  a  Deputy 

2  H.  H.  P.  C.  to  execute  a  ^  Warrant  directed  to  him,  when  by  Reafon  of  Sicknefs,  Ab- 
^^'  fence,  or  otherwife,  he  cannot  do  it  himfelf.  For  the  Publick  Good  re- 
«  I  Rol.  Abr,  quires.  That  there  fhould  be  always  fome  Officer  ready  at  Hand  to  execute 
591- A.  £yj,j^  Warrants,  and  the  too  rigorous  Reftraint  of  the  Service  of  them  to  the 
Crompt^222.  proper  Officer,  could  not  but  fometimes  Caufe  a  Failure  of  Juftice ;  yet 

3  BuiA.  77.     I  (Jo  not  find  it  fettled,  That  a  Conftable  can  make  a  Deputy  without 

f  Roi"r%' ■  fome  fuch  fpecial  Caufe.     [17]  ^ 

274. 

1  Sid.  3s;.         Yox  the  better  Underftanding  of  the  Authority  of  the  Sheriff,  as  Judge 

Mardi3o.'"   of  the  Torn,  in  Relation  to  the  Appointment  ofConftables,  I  {hall  con- 

Qusre  2  Kcb.  fider  the  following  Piu'ticulars :  » 

309. 

'   '  ^^^"  I.  Whether  the  Sheriff  in  his  Torn  hath  Power  to  make  or  remove  a 

Conftable. 

2.  What  Perfons  are  privileged  from  being  Conftables. 

3.  In  what  Manner  Perfons  duly  chofen  Conftables,  may  be  puniftied 
for  refufmg  to  be  fworn. 

4.  What  Remedy  Perfons  having  a  Right  to  this  Office,  or  td  be 
difcharged,  may  have  to  be  admitted  into,  or  reftored  to  it,  or 
difcharged  of  it. 

5.  What  Power  Juftices  of  Peace  have  in  Relation  to  thefe  Matters, 

SeB.  37.     As  to  the  firft  Particular,  'viz.  Whether  the  Sheriff  in  his 
Torn,  hath  Power  to  make  or  remove  a  Conftable,  it  being  faid  in  fome 
''Dalt.  Sheriff'' Books,  That  both  High  and  Petit  Conftables  are  to  be  chofen  and  ap- 
400-  pointed  by  the  Sheriff  in  his  Torn ;  and  by  '  others,  that  they  arc  to  be 

I  Rcl.  Rep.  ^.j^^jfgj^  t,y  ^Q  Decennary,  it  feems  difficult  to  determine  to  whom  this 
*'t'joBes  212.  Power  doth  of  common  Right  belong ;  yet  it  feems  clear.  That  whether 
Lamb.  Con-    ^  Conftable  be  to  be  chofen  by  the  Sheriff  or  Decennary,  yet  he  is  to  be  fworu 
Salk!'i^7S.     and  placed  in  his  Office  by  the  Sheriff,  as  being  Judge  of  the  Court.     Al- 
fo it  feems  certain.  That  a  Cuftom  for  choofing  a  Conftable  either  Way, 
is  good;  and  it  feems  to  have  been  the  Opinion  of  the  Makers  of  13 
'©'  14  Car,  2.  IZ,  That  the  Lords  of  the  Courts-Leet  have  this  Power  of 

Common 
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Common  Right ;  for  the  faid  StatutCj  on  the  Negledt  of  llich  Lorl{^  to  .tj.<- 
point  a  Conihible,  gives  to   Juflices  of  Peace  the   fole  Power  of  making 
one ;  from  whence  it  feems   probable,  That  the  Makers  of  that  Starate 
thought  that  the  like  Power  did  originally   belong  of  common  Right  to 
fuch  Lords,  and  confequently  to  the   Sheriff  in  his  Torn,  where  there  'a 
ho  Court-Leet :  But  Mt  hath  been  faid,  That  a  Cuftom  in  a  Town  that' do.  Car. 
the  Inhabitants  fliall  ferve  the  Office  of  a  Conftable  by  Tiirn^;,  according  ^o"^^^^^ 
the  Situation  of  their  feveral  Houfes,  is  not  good  ;  for  that  by  fuch  a  Coiirfe^jg. 
it  may  come  to  a  Woman's  Turn  to  be  Conftable,  as  Inhabitant  of  one  '  if*'-  =66, 
of  thofe  Houfes ;  yet  we  find  fuch  Cuftoms  allowed  to  be  good  in  later  '  ^'  '  ^^'' 
Books,  and  it  feems.   That  the  Confequence  of  the  Reafoning  abovemen- 
tioned  may  well  be  denied,  fince  fuch  V/oman  in  fuch  Cafe  may  procure 
another  to  ferve  for  her. 

Secf.  38.     However  it  feems  clear.  That  the  Sheriff  or  Steward  having 
iPower  to  place  a  ^'  Conftable  in  his  Office,  have  by  Confequence  a  Power  ^^alft.  174* 
of  removing  him. 

Se:^.  39.     As  to  the  fecond  Particular,  viz.  What  Perfons  arq  privi- 
leged from  being  Conflables,  it '  feems  certain,  Thit  if  a  fworn  Attorney '  ^'°y  "  ^' 
or  other  Officer  of  any  of  the  Courts  of  Wejlminjler-hall  be  chofen  into  yj^^j'^j,  .^ 
this  Office,  he  may  have  a  Writ  of  Privilege  for  his  Difcharge ;  for  that  Cro.Ca.  389. 
all  fuch  Officers,  being  bound  to  give  their  perfonal  Attendance  to  fuch  2^*''- +77- 
Courts,  fhall  be  privileged  from  all  fuch  inferior  Offices,  which  it  is  appa- 
rent that  for  the  moft  part  they  cannot  perfonally  execute  :  And  it  hath 
been  refolved,  That  fuch  Officers  fhall  have  this  Privilege,  not  only  where 
there  is  no  fpecial  Cuflom  concerning  the  Eledion  of  Conftables,  but  ^  alfo  Yg^^'''^"^' 
where  they  are  chofen  by  a  particular  Cuftom,  in  rcfpcdl  of  their  Eftatcs  cro.  Ca.  389; 
or  otherwife ;  for  that   no  fuch   Cuflom  fliall   be   intended   to   be   more  1  Lev.  265, 
ancient   than  the  Ufages  of  thofe  Courts,   and  therefore  fliall  give  waye^jj^j^j  ^^ 
to  them:    And    upon   the    like  Reafons  I  find  it  '  taken    for    granted,  2 Keb.  578. 
That  pradifing  Barrift:ers  at  Law,  and  the  Servants  of  Members  of  Par- '  ^^<"^- '  3  • 
liament,  have  the  fame  Privilege,  but  I  know  not  of  any  Refolutioa  to 
this  Purpofe. 

&e5l.  40.  Alfo  it  hath  been  refolved.  That  an  *^  Alderman  of  Z/oWo^ '«  Jon.  462, 
is  not  compellable  to  be  a  Conftable,  for  that  as  an  Alderman  he  is  bound  ^"'•^^-  5^5* 
to  be  prefent  in  the  City  for  the  good  Government  of  it. 

S,c^.  4 1 .     But  -  it   hath   been   holden.  That  a  Captain  of  the  King's  *  See  3^Keb. 
Guards,  being  prefented  to  ferve  as  Conftable,  in  Purfuance  of  a  Cuftom  ^°g'^j  ^.^ 
in  refpedt  of  his  Lands  in  a  Town,  cannot  claim  this  Privilege;  for  that 355. 
notwithftanding  he  be  bound  by  his  Office  to  perfonal  Attendance  on  the  '  ^^-  *3J' 
King's  Perfon,  yet  fuch  Office  being  of  late  Inftitution,  fliall  not  prevail  h  ^  Keh.^cjs. 
againft  an  ancient  Cuftom :  Alfo  it  ^  feems.  That  a  pradifing  Phyfician  «  Mod-  22. 
being  chofen  Conftable  in  Purfuance  of  fuch  Cuftom,  has   no  Remedy 
for  his  Difcharge ;  for  that  there  are  no  Precedents  of  this  Kind,  and  his 
Calling  is  private ;  yet  if  fuch  an  Officer,  or  a  '  Gentleman  of  Quality ' '  Kcb.  439^ 
who  hath  no  fuch  Office,  or  a  pradlifing  Phyfician,  be  chofen  Conftable  ^°g"  ^  ^^^' 
of  a  Town,  which  has  fufficient  Perfons  befides  to  execute  this  Office, 
and  no  fpecial  Cuftom  concerning  it,  perhaps  he  may  be  relieved  by  the 
King's  Bench  :  But  it  ''  feems,  That  even  a  Cuftom  cannot  exertipt  fitting  ■=  Sid  272, 
Perfons  firom  ferving  the  Office  of  Conftable,  where  there  are  not  fuffici- ^^^ '  '■^'=^' 
ent  befides  them  to  execute  it.     Yet  thefe  Points  feem  not  to  be  fettled,  as^^^' 
appears  by  the  various  Opinions  in  the  Books  concerning  this  Matter  which 
are^  very  differently  reported. 

Sccf,  42. 
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Se^.  42.  It  is  alledged  in  the  Petition  of  the  London  Surgeons,  where- 
on the  Stixtute  of  5  7/.  8.  cap.  6.  is  made,  That  the  Wardens  and  FcHo-JsJhip 
cf  the  Craft  and  Myjlery  of  Surgeons  infranchijed  in  the  City  of  London, 
not  fafjing  in  Number  twelve  PtrpMs,  for  the  continual  Service  and  Attend- 
ance that  they  at  all  Hours  and  "Titnes  give  to  the  King's  People,  have  been 
exempted  and  difcharged  fro7n  all  Offices  and  Bufmefs,  -wherein  they  fhould  ufe 
or  bear  any  Manner  of  Armour  or  JVeaf  on,  &c.  And  thereupon  it  is  en- 
aded  and  eftabliflied.  That  from  thenceforth  the  faid  Wardens  and  Felkiv/hip 
be  difcharged,  and  not  chargeable  of  Conftablejlnp,  Watch,  arid  all  Manner  of 
Office  bearing  a?iy  Armour,  &c.  and  alfo  that  the  faid  A51  extend  to  all 
Barber-Surgeons,  admitted  and  approved  to  exercife  the  faid  Myjiery  of 
Surgeons,  according  to  the  Form  of  the  Statute  made  in  that  Behalf 
fo  that  they  exceed  not,  nor  be  at  atiy  Time  above  the  Number  of  twelve 
Perfons. 
jKeb.  578.  Se5f.  43.  And  it  feems,  That  by  the  Equity  of  this  Statute,  and  the 
ancient  Cuftom  of  the  Realm,  all  Surgeons  have  been  allowed  the  like 
Privilege. 

SeB.  44.  Alfo  it  is  enadled  by  32  iJ.  8.  40.  That  the  Prefident  of  the 
Commonalty  and  Felloufnp  of  the  Science  and  Faculty  of  Phyfck  in  London, 
and  the  Commons  and  Fellows  of  the  fame,  Jhall  not  be  chofen  Conflables  in  the 
City  of  London  or  Suburbs  of  the  fame,  &cc.  Yet  it  feems  to  have  been 
Vide  fupra  holden,  That  the  Equity  of  this  Aft  doth  not  extend  to  other  Phyficians  not 
Seft-  4''  mentioned  in  it ;  perhaps  for  this  Reafon,  becaufe  Phyficians  have  no  fuch 
fpecial  Cuftom  for  their  Difcharge  as  Surgeons  are  faid  to  have. 

SeB.  45.  Alfo  it  is  enadted  6  W.  3.4.  which  hath  been  continued  by 
fubfequent  Statutes,  That  all  Perfons  upig  the  Art  of  an  Apothecary,  who 
have  been  brought  up  and  ferved  as  Apprentices  in  the  faid  Art  for  feven 
Tears,  according  to  the  Statute  of  t^  YXvz.Jlmll  be  freed  and  exempted  from  the 
Office  of  Confiable,  in  the  Counties  and  Places  where  they  live,  for  fo  long  at 
they  ufe  and  exercife  the  faid  Art. 

SeSf.  46.     As   to  the  third  Particular,  viz.  In  what  Manner  Perfons 

duly  chofen  ConftableS  may  be  puniflied  for  refufing  to  be  fworn,  it  feems 

that  no  Perfon  can  lawfully  be  committed  for  fuch  Refufal  without  more ; 

Cro  Car.  5 67.  but  it  is  faid,  That  if  the  Party  be  prefent  in  the  Court  he  may  be  fined, 

Co.  Ent.  572.  and  that  if  he  be  abfent,  and  have  a  certain  Time  and  Place  appointed 

Salk*"!"  '^°'  ^'"^  ^^^  ^^^  taking  of  the  Oath  before  a  Juftice  of  Peace,  and  have  alfo 

8*Co.  *38-      exprefs  Notice  of  fuch  Appointment,  and  be  prefented  at  the  next  Court, 

for  having  refufed  to  take  it  accordingly,  he  may  be  amerced:  Alfo  it 

feems.  That  in  either  Cafe  he  may  be  indidted  either  at  the  Seffions  of 

the  Peace,  or  before  Juftices  of  Oyer  and  Terminer :  And  it  is  advifeable 

in  all  Pleadings  in  any  Adion  concerning  fuch  a  Fine  or  Amercement, 

and  in  all  Indi'dtments  for  fuch  Refufal,  fpecially  and  exprefly  to  fet  forth 

the  Manner  of  every  fuch  Eledion,    Appointment,    Notice  and  Refufal, 

« !  Mod.  24.  and  '  before  whom  the  Court  was  holden :  And  it  hath  been  adjudged, 

*  5  Mod.  96.  "Y^yx  it  is  infufficient  to  fay  in  general,  that  the  Party  was  ''  Debito  modo 

*Aleyn  78.    ele5lus,  or  Legitime  ele&us,  or  that  he  had  '  Notice  thereof,  without  fetting 

5  Mod.  96,    forth  the   fpecial  Circumftances  of  fuch  Notice,  £j<r.  Alfo  it   is  ^  faid  to 

•^9.'3o.>3'-}^j^ye  been  adjudged.  That  an  Indidlment  for  not  finding  a  fufficient  Perfon 

Yidefupta  '  toferve  the  Office  of  Conftable,  without  rtiewing  that  the  Party  refufed  to 

fol.  66.         ferve  it  himfelf,  is  infufficient,  and  it  is   faid  not  to  be  fufficient  to  fliew, 

^cf^''-'  b'^  That  a  Man  was  prefented  and  returned  to  be  a  chief  Pledge,  without 

'  (hewing  that  there  were  other  inferior  Pledges. 

r  Sea.  47. 
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Se5i.  47.     As    to    tlie    fourth    Particular,  viz.  'What  Remedy  Perfoiis 
having   a  Right   to  be  Conftables  or  to  be   difcharged,  may  liave  to   be 
admitted  into  or  reftored   to  their  Oflice   or  difcharged   of  it ;    it  fecms 
clear  at  this  Day,  That  the  Court  of  King's  Bench  having  the    fupremc 
Control  of  all    inferior   Jurifdidions,    may   upon    the  Complaint  of  any 
Perfon    apprehending    himfelf  to   be  unjuilly  aggrieved  in   any  fuch   Re--  '  '^o'-  '^'"■• 
fpeft,  award  a  Writ  to   the   Judge   of  the   Court,   thereby   commanding '^J;  pf"^^^^^ 
him  to  fwear,  reftore,  or  difcharge  the  Party  as  the  Cafe  Hiall  be;  v/here~  zRoi.Rep  82; 
upon  if  fuch  Judge  do  not  obey  fuch  Writ,  nor  an  Alias  and  Pluries  to^''"- '  ^""^• 
the  fame  Purpofe,  or    return    a   fufficient    Caufe  to  the  Court   to   juftify 
his  not   obeying   it,    the    Court  will  at  laft   award   a  preremptory  Matt- 
da  mus. 

SeB.  48.     Alfo  it  hath  been  holden,   That  a  Perfon  duly  chofen  Con- 2  Jon.  212J 
liable  at  a  Court-Leet,  and   refufed  to  be  fworn   by  the  Steward,  may  be 
relieved  by  the  Seffions  of  the  Peace  j  but  this  Point  fhall  be  more  fully 
confidered  in  the  next  Sedlion. 

Se£f.  49.     As   to    the   fifth    Particular,    viz.   What    Power  Juftices   of 
Peace  have   in  Relation  to  thefe  Matters,  it  is  obfervable,  That  the  Con- 
ftable  being   a    principal  Peace   Officer,    and  it   being   neceflary   for   the 
Prefervation  of  the   Peace,    that   every  Vill    flaould    be     furnifhcd    with 
one ;  the  Juftices  of  Peace  have  ever  iince  the  Inflitution   of  their  Of-^ 
fice,  taken  upon   them  as  Confervators  of  the   Peace,  not  only  to  fwear  Salk.  17,-. 
Conflables  which  have  been  chofen  at  a  Torn  or  Leet,  but   alfo  to  no-p'- ■- 2. '"€• 
minate  and  fwear  thofe   who  have  not   been  ehofen  at  any  flich  Court,  ^  j^j^^lz". 
on  the  Neglect  of  the  Sheriffs  or  Lords  to  hold    their  Courts,  or  to  take  i  Bulft.  174. 
Care  that  fuch  Officers   are  appointed  in  them  ;  alfo   it  feems.  That  fuch  ^YVif ' 
Juftices    have    always    ufed    for    good  Caufe    to   difplace   fuch    Officers  f^]^.  j55^'367! 
which  have  been  fo  chofen  and  fworn  by  them  ;  and  this  Power  of  Ju- 
ftices of  Peace  having  been  confirmed  by  the  uninterrupted  Ufage  of  many  i  Bulft.  174. 
Ages  fliall   not  now  be  difputed,  but  (hall  be    prefumed    to    have    been 
grounded  on  fufficient  Authority,     And  fome  have  carried  this  Point  fo  far,  Salk.  176. 
as  to  allow  the  Juftices  at  their  Seffions  to  fwear  one  who  was  chofen   at    °°"  ' 
the  Leet,  and  unduly  rejeded  by  the  Steward,  who  had  fworn  another  in 
his  Place. 

SeB.  50.  However  it  is  certain,  That  Juftices  of  Peace  had  Power  to  See  the  Books 
nominate  and  fwear  Conftables  on  the  Default  of  the  Torn  or  Leet,  be-  <="^'^ '"  ^^^ 
fore  the  Statute  of  13  <ii?  14  Car.  2.  12.  Par.  15.  and  therefore,  that  they  f g^f^'l,^"' 
have  fuch  Authority  in  fome  Cafes  not  mentioned  in  that  Statute,  which 
reciting,  That  the  Laws  and  Statutes  for  apprehenditig  Rogues  and  Vaga- 
bonds had  not  been  duiy  executed ,  fometimcs  for  want  of  Officers,  by  Reafon 
Lords  of  Manors  do  not  Jieep  Court-Leets  every  Tear  for  the  making  of  thc7n  ; 
doth  e?2a^.  That  in  Cafe  any  Con  ft  able,  Headborough,  or  Tithingman  fjall 
die  or  go  out  of  the  Farifo,  any  two  'Juftices  of  Peace  ?nay  make  and  fwear 
a  new  Cotijiable,  Headborough,  or  Tythingman,  until  the  faid  Lord  JJ:all 
bold  a  Court,  or  until  next  ^arter-Seffions,  who  JImU  approve  of  the  faid 
Officers  fo  made  and  fworn  as  aforefaid,  or  appoint  others,  as  they  fiall 
think  ft ;  and  if  any  Oficer  JJiall  continue  above  a  Tear,  in  his  or  their 
Office,  that  then  in  fuch  Cafe  the  fiijlices  of  Peace  in  their  §luarter-Seffions 
may  difcharge  fuch  Officers,  and  may  put  another  fit  Perfon  in  his  or  their 
Place  until  the  Lord  of  the  faid  Manner  f?all  hold  a  Court  as  aforefaid. 
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As  to  the  fifth  general  Point  of  this  Chapter,  'vlz.  What  Kind  of  Of- 
fences are  inquirable  in  the  Sheriff's  Torn,  I  fliall  premife  the  following 
Obfervations, 

4lnft.  261.  I.  That  it  is  no  certain  Rule,  That  fuch  Offences  as  are  omitted  in 

Cromp.  213.  18  £.  2.  concerning  the  View  of  Frank-Pledge  are  not  within  the 

Jurifdidion  of  the  Torn  or  Leet. 
Fitz.Torn, ;.  2.  That  Offences  made  Treafon  or  Felony  or  in  any  other  Manner, 

infra  fed.  52.  having  a  Refhraint  by  Statute  fuperadded  to  that  of  the  Common 

Law,  are  not  inquirable  here  in  refpe<ft  of  any  fuch  Statute,  but 
only  as  Offences  at  the  Common  Law ;  for  that  tlie  Jurifdiftion  of 
thefe  Courts  is  wholly  confined  to  Offences  at  Common  Law. 
Keilw.  66.b.  3,  That  no  Offence  whatfoever  is  cognifable  in  any  fuch  Court,  un- 

lefs  it  arofe  fince  the  holding  of  the  laft  Court. 

Offences  inquirable  in  this  Court  are  either, 


1.  Capital;  or 

2.  Not  Capital. 


The  Capital  are  either. 


•  Crompt.  I .  Treafons  j  or  -, 

V.':\^    /r  2,  Felonies. 

Dalt.  Sherift 
292. 

7  H.6. 12.  b.  Se5l.  51.  And  firff  as  to  Treafons,  it  is  faid  in  ^  fome  Books,  That  the 
^^^g^g/g'/' Sheriff  in  his  Torn  may  inquire  of  them  all  in  general,  and  in  ''  others, 
Leet,  26.  that  he  may  inquire  of  all  which  are  not  againft  the  King's  Perfon  j  but  I 
*qH  6.44b.  can  find  no  Reafon  given  for  this  Diflindtion  :  And  fince  it  is  a  general  Rule, 
d  Kitchen  8,  That  Offenccs  are  inquirable  in  this  Court,  in  Refped:  of  their  being  of 
9,  22.  a  publick   Nature,    on  which  Account  the  loweft   Ofi-ences   againft   the 

^ J*^- '  73  King,  as  '  Mortmains  and  Purpreftures,  and  fuch  like,  are  inquirable 
J,  a.  ill  it ;  it  feems  ftrange,  That  the  higheft  fhould  be  exempted.     However 

See  the  next  it  is  •*  clear,  That  the  Sheriff"  has  no  Power  to  inquire  of  any  Offence 
«  o  H  6  7  a  ^^^s  Treafon  by  Statute,  as  of  a  Treafon,  but  only  as  it  was  an  Offence  at 
Kitcheng,  10.  Common  Law. 

Crompt.  212.  ^g^^  ^2.  Secondly,  As  to  Felonies,  it  is  alfo  generally  faid  in  "  fome 
,^2.  '  Books,  That  the  Sheriff  in  his  Torn  may  inquire  of  all  Kinds  of  Felo- 
»gH.6.44.b.  nies,  and  in  ^  others,  That  he  may  inquire  of  all  except  of  the  Death 
'*H  6""*''°^^  Man,  or  Rape;  of  the  firft  which  it  is  faid.  That  he  cannot  in- 
Fitz.  Torn,' 5.  quire,  becaufe  it  is  not  a  common  Nufancc,  but  only  a  Wrong  to  a  fingle 
40  Aff.  30.  Perfon  :  But  if  this  Reafoning  be  the  only  Foundation  for  this  Opinion, 
Bro.  eet,  18, jj.  fggj^g  difficult  to  maintain  it;  for  if  an  Affault  and  Battery  of  a  fingle 
Finch  241.  Perfon  being  accompanied  with  Bloodfhed  or  Robbery,  be  inquirable  in 
Kitchen  22.  t^jg  Court,  in  refpedl  of  the  Enormity  of  the  Offence,  and  the  Danger 
,  8  E^  z^.VL^^v  to  the  Publick  fi-om  fuffering  fuch  Offenders  to  go  unreftrained,  it  feems 
of  Frank-  ftrange  if  fuch  an  Affault  proceed  to  Murder,  that  it  fhould  not  be  in- 
^'f  fr  8  quirable  in  it  alfo :  But  it  is  '^  faid,  That  the  Sheriff  cannot  inquire  of 
22E.  4. 22.  Rape  as  of  a  Felony,  becaufe  it  is  made  a  Felony  by  the  Statute  olWeJl- 
i)^^i\^%-^-minJler  1.  34.  by  which  it  is  enafted,  That  he  who  raviflies  a  Woman, 
Lee^T^'"'  ^*  ^^"^  ^^^^  Judgment  of  Life  and  Member :  But  if  this  Statute  had  only 
iH.H. P. C. repealed  the  iT^th  oi  JVeJimi>iJler  i.  (by  which  this  Offence,  which  was  a 
^^?u  DO  Felony  at  Common  Law,    was  made  a  Trefpafs   only,)  it  feems  that  it 
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would  have  reflored  the  Jurifdidion  of  the  Sheriffs  Torn  over  it  as  a'^E. 4.  j.b^ 
Felony,  becaufe  then  it  w^ould  have  been  a  Felony  by  the  Common  Law  '^^  ^^^'P" 
again;  but  now  it  being  a  Felony  only  by  the  Statute,  it  is  inquirable  as  1  h.  3.  i.a. 
a  Trefpafs  only  in  this  Court.  4H.  6.  18. 

i:  J  18  E.  2. View 

of  Frank- 
Offences  not  Capital  inquirable  in  the  Sheriffs  Torn  :  are  either,  pledge. 

Kitch.;7,38. 
''4H.6.io.a. 

1.  Such  as  amount  to  an  adlual  Trefpafs;  or  i  R.  3.  i.a. 

2,  Such  as  do  not  amount  to  fuch  a  Trefpafs.  Bro.  Leet,  15. 

^  Kitchen  ii. 

'  Kitch.  I  r. 

SeB.  53.  And  firfl,  as  to  fuch  Offences  amounting  to  an  adlual  Tref-Bro.  Leet,  26. 
pafs  it  is  agreed,  "  That  an  Affault  and  Battery  is  inquirable  here  ifp^n^f,'^' ^^" 
there  be  any  Bloodflied  in  it,  but  otherwife  not ;  becaufe  in  fuch  Cafe  it  is-i  Dak.  She- 
not  looked  on  as  a  common  Grievance,  but  as  an  Injury  to  a  particular  Perfon.''^ff  394' 

Sect.  54.     Secondly,  That  all  ''  Affrays  are  alfo' inquirable  here,  for  that^o^'fra''' ^''' 
they  are  in  terror etn  Fopuli.  4Leon.  iz. 

Se^.  ^5.  Thirdly,  That  the  common  ^  breaking  of  Hedges,  Walls,  or^^alt.  She- 
Dykes,  may  alfo  be  inquired  of  in  this  Court,  but  not  the  Breaking  off  Kach.'zj, 
any  particular  Hedge,  for  that  it  is  no  common  Grievance.  38,39. 

Sejr.  56.     Fourthly,  Alfo  it  is  commonly  fud,  that  all  '  Pound  Breaches '  ^^^'^''^  40- 
may  be  inquired  of  in  this  Court,  as  being  common  Grievances,  in  diredlof  Frank- 
Contempt   of  the  Authority  of  the  Law,  by  which  Pounds  are  provided p'^'^ge- 
for  the  legal  Detainment  of  Diftreffes  till  they  fliall  be  delivered  by  due ,  ^"■^^'  'J* 
Courfe  of  Law.  Da'it.  She- " 

SeSl.  ^y.     Offences  under  the  Degree  of  Capital,  not  amounting  to  an  ^,'^393- 
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adlual  Trefpafs,  and  inquirable  in   this  Court,  either  immediately  concern  r^^E^'^' YgV 
the  King's  Intereft,  or  do  not.  pi.  14- 

Sell.  sS.     As  to  thofe  which   immediately  concern  the  King's  Intereft,  j' ^^""''"* 
it  feems  to  be  agreed.  That  all  "=  Purpreftures  or  Incroachments  upon  theRaym.  160. 
King,  and  '  Alienations  in  Mortmain,  and  ^  Seifures  of  Treafure-trove,  or  J  2  H.  4.  8.  b. 
of"  Waifs  or  '' Eftrays,  or  Goods  ^  wrecked,  belonging   to  the  King,  niay    'j^  '^^\^^ 
be  inquired  of  in  this  Court:  But  it  feems  '  queftionable,  Whether  a  Pre- 22E. 4.22, 23: 
fcription  in  a  Court-Leet  to  inquire  of  the  Seifure  of  fuch  Things  belong- '  ^°'-  ^'"■• 
ing  to  the  Lord  of  it,  being  a  Subjed:,  be   good  or  not,  fince  it  is  againftm'''Kitch.'^|^° 
the  general  ^  Rule  of  the  Law,  for  the  Court-Leet  to  take  Conufance  of"  «  k.  3.  i. 
Trefpaffes  done  to  the    private   Damage  of  the  Lord,  becaufe  that  would  ^'■°_^^^"g'^'- 
make  him  his  own  Judge.  Kitch.  1 1, 23: 

Se^.  59.     As  to  Offences  of  this  Kind,  which  do  not  immediately  con-°  ^- 1"^-  72- 
cern  the  King's  Intereft,  it  feems  to  be  a  general  '  Rule,  That  all  common^  j^jj';'^^'^^^ 
Nufances  are  indidtable  in  this  Court ;  as  all  Annoyances  to  common  Bridges  Roi.  Ab.  543. 
or  Highways,  "  Bawdy-houles,  &c.  and  alfo  all  other  fuch  like  Offences,  ^'\''°"'P-.^.'^* 
as  "  Selling  corrupt  Viduals  or  expofmg  them  to  Sale,  °  Breaking  the  Aftifcof  Frank-'*^^ 
of  Beer  and  Ale,   neglefting  to  hold  a  ^'  Fair  or  Market  in  Purfuance  ofp'edge. 
a  Grant  or  Prefcription  :   Alfo  it  feems  that  the  Keeping  of  "^  falfe  Weights  ^'i''"}^^'"^^- 
or  Meafures  is  indidlable  in  this  Court,  whether  it  appear  that  they  were  Dait.  sh.  395. 
aflually  made  Ufe  of  or  not:  Alfo  it  is  faid,  that  all  common  Difturbers'  ^^'^^^^-  "• 
of  the  Peace  may  be  here  indidted,  as  '  Barrators,  common'  Scolds,  "^  Eves- ,c°Qj^p.  2,2. 
droppers,  and  alfo  all  common  Oppreflors,  as  '  Ufurers,  &c.  and  alfo  all '  dan-  Dak  sh.  394. 
gerous  and  fufpicious  Perfons,  as  Vagabonds ;  or  thofe  who  go  abroad   iri^f  p^^nj^^'"* 
the  Night,  and  deep   in   the   Day,  or  thofe  who    inordinately  haunt  Ta-  pledge. 
verns,  having  no  vifible  Means  to   live  by,  &c.     And  alfo  all  "  Suitors   to  Kitch.  n. 
the  Court  who   lliall  make  Default,  &c.     And  ^  alfo  all  thofe  who  ffiall  I^'^^J'^^^- 
levy  a  Hue  and  Cry  without  Caufe,  or  ftiall  negled;  to  levy  one  where  riff  394. 
they  ought,  or  to  purfue  one  rightly  levied.  '^^■'•7''^'^' 

Sea.  60.  piejge. 

I 
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»Kitch.  13.  5,,.^,  60.  Alio  "  it  is  faid,  That  every  Vill  within  the  Precind  of  a 
Chapter"^^'  Torn,  is  indidl:dble  in  it  for  not  having  a  Pair  of  Stocks,  and  fliall  forfeit 
,  »>  See  Kitch.    five  Pounds. 

'  D       Ab        ^^^'  ^^'     '^'^°  ^^  '  Statute,  many  other  Offences  are  inquirable  in  this 
2Q,.    '         Court,  which  it  would  be  too  long  to  enumerate   in  this  Place. 
<=  I  Roi.  Abr.      St'^,  62.     But  it  hath  been  '  refolved.  That  a  Man  cannot  be  amerced 
^^Rol  Abr     ^"  ^  Court-Leet  for  furcharging  a  Common,  becaufe  this  only  concerns  the 
83.  pi.  7.      private  Interefh  of  the  Inhabitants. 

•i ,  Roi.  Abr.  Sesl.  63.  Yet  it  hath  been  '^  holden,  That  if  there  be  a  By-Law  made 
542.pl.  II,  -j^i  j^  Court-Leet,  in  Purfuance  of  a  Cuftom  to  make  By-Laws,  That  no 
Lane  55, 56.  one  flial}  receive  a  poor  Man  to  be  his  Tenant,  who  fhall  be  chargeable 
to  the  Town,  under  a  certain  Penalty ;  and  afterwards  an  Inhabitant 
offend  againft  fuch  By-Law,  he  may  be  prefented  at  the  Court-Leet  and 
compelled  to  pay  fuch  Penalty  :  But  if  fuch  By-Laws  be  valid,  it  feems 
clear.  That  they  depend  entirely  on  the  Cuflom,  and  are  not  binding  of 
common  Right;  for  that  the  Court-Leet,  as  fuch,  hath  nothing  to  do 
with  fuch  Matters  of  a   private  Nature  :  And  how  fiir  any  fuch  Court  may 

•  iiH.  7. 14.  receive  from  a  fpecial  Cuflom,  a  new  collateral  Power  of  a  different  Na- 
21H.7  4o.b.  ture  from  what  naturally  belongs  to  it,  may  deferve  to  be  confidered ;  but 
Hob°  21^2.  ^t  ^  feems.  That  of  Common  Right  any  Court-Leet  with  the  AfTent  of 
Kitch.  45.  the  Tenants,  may  make  By-La\ys  under  certain  Penalties,  in  Relation  to 
f  I  Danv.  Matters  properly  within  the  Conufance  of  fuch  Court,  as  the  Reparation 
737  pl.i.'z.s.of  the  Highways,  &c.  Alfo  there  ^  feems  to  be  no  Doubt,  but  that 
Kitch.  78.  by  Cuflom,  a  Court-Baron  may  make  By-Laws,  for  the  well  regulating 
Se<ft*6    '  "of  Commons  and  fuch  like  private  Matters ;  and  therefore  where  a  Court- 

*  Daiton's  Leet  and  Baron  are  holden  together  at  the  fame  Place,  as  they  ufually 
Sheriff  285.  are,  it  feems,  That  what  is  tranflidled  therein  in  Relation  to  publik  Mat- 
24T.  *'^''  ters,  fliall  be  applied  to  the  ^  Jurifdidion  of  the  Court-Leet,  and  what 
Cro.jac.;;i.is  done  in  Relation  to  private  Matters,  fliall  be  intended  to  be  done  by 
frlTy. '°"'     ^^e  Court-Baron. 

"Crom.  212.  Se£J.  6^.  As  to  the  fixth  general  Point  of  this  Chapter,  viz.  Within 
Dalt.  Sheriff  what  Placc  Offences  indidable  in  the  Sheriff's  Torn  mufl  arife,  it  feemeth 
\  2  j^jj"  J2Q  that  it  is^not  material,  Whether  fuch  ^  Offences  did  arife  within  the  Hun- 
T22.  dred  in  which  the  Torn  is  holden,  or  not ;  for  though  the  Sheriff  ought  to 

'  '  '^Le  '^'d  ^°^*^  ^^^  Torn  in  every  particular  Hundred,  yet  it  feems.  That  in  each  of 
Crompt.  2^12.  them  he  holds  it  for  the  whole  County  ;  and  it  is  certain.  That  he  hath  a 
a-  general  Jurifdidlion  throughout  the  whole ;  yet  it  feems,  That  the  Jurors 

B°o^Picrent-^  fliall  not  be  charged  on  their  '  Oaths  to  prefent  any  Offences,  but  thofe 
mem  I.  arifing  within  their  particular  Hundreds:  Alfo  it  is  provided  by  the  Statute 

Dalt.  Sheriff  o{  Marlbrtdge,  cap.  10.  That  tjiofe  who  have  Tenements  in  different  ^  Hun- 
3^Keb.^2  jo.  tireds,  fliall  not  be  compelled  to  come  to  any  Torn,  but  only  in  the  Bailiwick 
"SeetheBooks  wherein  they  flwll  be  converfai  t :  Alfo  it  '  feems  clear.  That  no  Offence 
above  cited,  arifing  within  the  Precin(fts  of  a  Leet,  is  inquirable  in  the  Torn,  unlefs 
4.  a.  there  hath  been  a  Negledt  to  prefent  it  in  the  Leet:  But  after  fuch  a  Neg- 

12  H.  7.  18.  left  it  feems  the  better  "'  Opinion,  That  it  is  inquirable  in  the  Torn,  leafl 
Finch  246  otherwife  there  fliould  be  a  Failure  of  Juflice:  Yet  it  feems  certain.  That 
Cro.  J..C.5S4,  in  pleading  you  "  cannot  juflify  the  Proceedings  of  the  Sheriff's  Torn  againfl 
55  ■•  any  Offence  arifing  within  a  Leet,  without  exprefly  alledging  that  the  Leet 

Cont.  4  [nrt.     ,     -'  ,    n     5  •  •  r  ■         r        i         r     i  m      i    rx    ■  i 

j5,.  ^  had  negledted  to  inquire  of  it;  for  that  fuch  a  Negledt  is  not  to  be  pre- 
'  Cro.  jac.     fumed,  where  it  doth  not  appear. 

55  ••  St'S?.  65.     As  to  the  feventh  general  Point  of  this  Chapter,  viz.  By  what 

2  inft.  5R7,    Jurors,   and  in  what  Manner,   Indidlments  in   the  Sheriff's  Torn  ought  to 

f","/"*^  be  found,    it  is  enadled  by  the  Statute   of  Wcftminjler,  2.    i:.     T:hat  the 

Sheriff Jht'll  take  no  Inqnejl  cither  ex  Officio,    or  by  Virtue   cf  the  King's 

2.  Jf'rit, 
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Writ^  but  by  twelve  lawful  Mai  at  the  Icaji,  ivho  Jhall  put  their  Seals  to  fuch 
Itiquifitiom ;  and  the  fiime  is  alfo  provided  as  to  Bailiffs  of  Franchiles, 

Ml.  66.     In  the  Conflrudion  of  this  Statute  it  hath  been  holden,  That 
if  there  be  more  than  twelve  Jurors,  and  all  agree  to  the  Inquifition,  all  D,lt.Shsrili 
muft  fet  their  Seals  to  it;  but  that  it  is  fufficient,   if  twelve  of  them  only  389- 
agree,  for  tiiofe  twelve  to  fet  their  Seals, 

Se^.  67,  And  it  is  farther  enabled  by  i  /?,  3.  cap.  4.  That  no  O^cer  re- 
turn or  impanel  any  Perfon  to  be  taken  or  put  in  any  Inquiry  in  a?iy  Sheriff's 
Tom,  but  fuch  as  be  of  good  Name  and  Fame,  and  having  Freehold  to" the  * 

yearly  Value  of  20s.  or  Copyhold  to  the  yearly  Value  of  26  s.  8d.  on  Pain  of 
40  s,  &c.  And  that  every  fuch  Lidiilnient  before  any  Sheriff  in  his  Torn 
Dtherivife  taken,  Jhall  be  void. 

S.'i'L  68,     And  Note,  That  Courts-Lcet  fecm  to  be  witliin  the  Letter  of^lnft.  383. 
the  fiid  Statute  of  Wcfiminfi  r  2.  and  are  fald  by  fome  to  be  within  the  Eqai-  '^  ^"  ^'  ^'^'^' 
ty  of  the  Kiid  Statute  of  i  R.  2,-  but  this  feems  qutilionable  ;  for  it  is  fiid, 
by  feme  Books,  That  any  Peribn  happening  to  be  prefent  at  a  Court-Leet,  of  7  H  6. 13.  a. 
to  be  riding  by  tlrj  Place  where  it  is  holden,  may  for  the  want  of  Jurors  be  '-  H;  7j'8b- 
compelled  by  the  Steward  to  be  fworn,  whether  he  be  Refident  within  the  3Tl.7"4.'b1' 
Precinfts  of  the  Leet  or  not;  by   which  it  feems  to  be  implied,  That  any 
Perfon  whatfoever  is  capable  of  being  put  upon  the  Jury  in  a  Court-Lcet. 

SeB.  69,  And  to  prevent  the  Altering  or  Imbeziling  of  any  fuch  Indidl- 
raent,  it  is  enadled  by  1  £.  3.  Stat.  2.  Ch"  17.  That  che^ Sheriffs  and  Bailiffs 
of  Franchifes,  and  all  other  that  do  take  Indi^fnents  in  their  Toms  or  clfe- 
ivhere,  'where  IndiBments  ought  to  be  made,  fall  take  fuch  IndiSlment  ij 
Roll  indented,  'whereof  the  one  Part  fall  remain  icith  the  Indic>ors,  and  the 
<jther  Part  'with  hi7n  that  taketh  the  Inqncft  ;  fo  that  the  Indict '/ncrfs  fall  not 
be  imbeziled  as  they  have  been  in  Times  paft;  and  fo  that  one  of  the  Inquejls 
?nay  JIjc'w  the  one  Part  of  the  Lidenture  to  the  yti/lices,  ivhen  they  come  to  2  Inil.  388. 
make  Deliverance.  S.  P.  C.  85.  a. 

Seci.  70,     And  there  is  no  Doubt,  but  that  this  Statute  exjends  as  well  ;H.h.  P.  c. 
to  Courts-Leet,  as  to  the  Sheriff's  Torn,  71. 

SeB.  j\.     Alfo  there  are  many  particular  Cufloms  and  Ulages  in  Relation  Keilw.  141.3. 
to  the  Taking  of  Indldlments  in  thefe  Courts ;  hut  it  feems  to  have  been  an-  ^S-  a. 
tiently  the  moft  general  Courfe,  to  impanel  not  only  a  Grand  Jury,  but  alfo  a  fs'/  -^8^'^ 
Jury  of  twelve  Men,  which  was  commonly  called  the  Petit  Jury  ;  and  that  Crjmpt.  212. 
all  Offences  were  fir  ft  prefented  by  the  Headboroughs,  and  the  Prefentments  ^'?,'^^  .^  , 
affirmed  by  the  Petit  Jury,  before  they  were  brought  to  the  Grand  Jury  :  ^h!  6.4V  b. 
However  it  feems,  That  no  Exception  can  be  taken  to  any  fuch  Indiftment, 
in  Refpedl  of  the  Non-obfervance  of  any  fuch  Cuftom  or  Uf  ;ge ;  for  that 
m>  Averment  lies  againft  the  Arts  of  a  Court  of  Record,  and  every  Judge 
ef  fuch  Court  fhall  be  prefumed  to  ad:  according  to  the  Rules  of  it. 

,Secl.  72.     What  is  above  faid  concerning  Ind'idments  taken  before  thezH.  H.  F.  C. 
Sheriff  in  his  Torn,  is  to  be  intended   cf  fuch  only  as  are  taken  before  ^^' 
htm  ex  Gffcio;  for  that  he  is  reftrained  to  take 'any  fuch  Indidment,  by 
Virtue  of  any  V/rit  or  Commiffion  by  28  £,   3.  9.  Which  reciting  that  the 
People  had  fuffered  many  Mi f chiefs,  for  that  Sheriffs  of  divers  Countie^,  by 
Virtue  of  Cojnmiffions  and  general  'Writs  granted  to  them  at  their  cwn-  Suit,  for 
their  f.ngular  Profit  to  gain  of  the  People,  had  made  and  taken  divers  In- 
quejls, to  caufe  to  indi^i  the  People  at  their  Will,  and  had  taken  Fine  and 
^anfom  of  them  to  their  oiim  VJe,  and  had  delivered  them ;   ichereas  fuch 
Pirfons  indicled  'were  not  brought  before  the  King's  °fujlices  to  have  Dilive- 
rancc ;  doth  thereupon  enaSf,  for  to  efchcio  all  fkch  Mifchief,  that  all  fuch 
Commifjions  and  Writs  before  tmide,  be  utterly  repealed,  and  that  from  thence- 
forth no  fuch  Commiffions  nor  Writs  fall  be  granted. 
,  Vol.  il.  T  Secl.j^, 
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P.N.B.pa.c.  5v>7.  73.  Yet  it  feemetli  not  to  be  clearly  fettledj  Whether  by  Virtufe 
Cro."K37.^'of  this  Statute,  all  fuch  Writs  and  Commiffions,  and  the  Proceedings  there- 
Saik.  190.      on,  be  made  wholly  void  or  not. 

2  Inft.  ^ii.        g^cf^  y^_     ^s  tQ  the  eiglith  general  Point  of  this  Chapter,  viz.  In  what 
io4.'i^'3'°^^^''~'""^^'  I'ldidments  in  the  Sheriff 's  Torn  are  to  be  proceeded  upon,  it  is 
s.  P  c.  77. F.  recited  by  1  E.  4.  2.  I'hnt  many  of  the  King's  People  by  iyiordinate  and  inJi->- 
Dalf ''sh'^  fF  ^"^^  IndiShnenti  C7id  Prejenlments  of  Felonies  and  other  Offences,  taken  before 
38o\'3b9.'      Sheriffs  at  their  Toms  or  Law-Days,   (which  were  ojtentimes  affirmed  by  Ju'^ 
jMod.  23S.  rors  having  no  Confcience^  nor  any  Freehold,  afid  often  by  the  Sheriff'' s  me- 
^°°'s  a^''    "'^^^  Set  V ants)  had  been  arrejled  and  impri fined,  and  C077f  rained  to  make  grie^^ 
i^.'    ^  '  "'  votis  Fines  and  Tionfoms,  after  which  they  had  been  enlarged  cut  of  Prifon^ 
and  the  faid  Lidi£lme?its  and  Prfentments  imbeziled  and  withdrawn.     And 
thereupon  it  is  enaded.  That  all  IndiBmoits  and  Frefentments  before  any  cf 
the  King's  Sheriffs  in  bis  Counties,  except  in  London,  their  Under  Sheriffs^ 
Clerks,   Bailiff's  or  Minifers  at  their  Toms  or  Law-Days,  they  nor  any  cf 
them  fiall  have  Power  to  attach,  arreft,  or  put  in  Fr.fin,  or  to  Lvy  or  take 
any  Fine  or  A!itercia7nent  fany  Pe?fon  fo  itidi-^ed  or  preftuted,  by  Pjafon  of 
any  juch  Indiciment  or  Prejhitment,  but  that  the  faid  Sheriff's  and  Under-She-^ 
riffs,  Clerks  or  Bailiffs,  and  their  Mimfers,  jhall  deliver  all  fuch  IndiSi^ 
ments  and  Frefentments  to  the  Jufices  cf  Peace  at  their  next  County-Sffims\ 
on  Pain  of  \o\.  And  that  the  faid  fujiices  of  Peace  fall  hc^v:   Power  to 
award  Procefs  upon  all  fuch  IndiEiments  and  Prefe?ttme?its  as  the  Law  doth 
require,  atjd  in  like  Form  as  if  the  faid  IndiB ments  and  Prcfcjitments  were 
taken  before  the  faid  Jufices  of  Peace ;  and  alfo  to  arraign  and  deliver  all 
fuch  Pe] fins  fo  indi tied  and  pre fented  before  the  faid  Sheriffs,  &c.  And  fuch 
Perfins  which  fiall  be  inditfed  or  prefented  of  Trefpafs,  fall  make  fuch  a 
Fine  as  fall  feem  lawful  by  their  Difcretions.     And  the  Efreats  of  the  faid 
Fines  and  Amercianmifs  fhall  be  inrolled,  and  by  Indenture  be  delivered  to 
the  faid  Sheriffs,  Under-Sheriffs,  their  Clerks,  Bailiff's,  or  Minifers,  or  fome 
of  them,  to  the  Ufe  atid  Profit  of  him  that  was  Sheriff  at  the  Time  of  fuch 
Indicf ments  or  Frefentments  taken.     And  if  any  of  the  faid  Sheriffs,  theit 
Under-Sheriffs,  Clerks,  Bailiff's,   or  their  Minifers,  do  arreft,  attach  or  put 
in  Prifin,  or  cauf  a?iy  Fine  or  Ranfiom  to  be  taken,  or  levy  any  Amerciament^ 
of  any  Perfin  or  Perfons  fio  inditfed  or  prefented,  by  Reafon  or  Colour  of  any 
fuch  IndiSfment  or  Prefentment  taken  before  them,  at  their  Tortis  or  Law- 
Days  above  rehear  fed,  before  that  they  have  Procefs  from  the  faid  Jufiices  of 
Peace,    or  Efreats  delivered  out,  of  the  fiaid  Indii^ments  or  Frefentments 
fo  brought,  delivered,  atid  prefented  to  them,  that  then  the  Sheriffs  which  fo 
do,  ffalljorfit  an  Hundred  Pounds. 
zH.H.P.  C.      Se6l.  JS-     It  is  obfervable.  That  by  the  Words  of  this  Statute,  Juftices 
70. 7'»'4*-  of  Peace  may  award  Procefs  on  any  fueh  Indidlments,  in  like  Manner* 
S.  P.C.  87.D.as  if  they  had  been  taken  before  themfelves;  and  yet  ir  is  clear.  That  if  the 
Fiu  Torn'3'^^^"^'^  Torn  had  no  Authority  to  take  the  Indidlment  removed  before 
fuch  Juftices,  they  have  no  Power  to  proceed  upon  it,  as  they  might  have 
done,  if  it  had  been  taken  before  themfelves ;   for  the  Statute  in   giving 
them  fuch  Power  to  proceed  upon  Indiftments  in  the  Sheriff's  Torn,  muft 
be  intended  to  mean  fuch  only  as  were  there  lawfully  taken,  not  thofe 
which  were  void  ab  initio,  as  being  taken  cora?n  tion  judice ;  nor  is  there 
the  leaft  Intimation  in  the  Statute,  of  an  Intent  to  enlarge  the  Sheriff's 
Power  in  taking   Indidlments,  but  the  whole  Purport  of  it  is  to  reftrain 
him  from  proceeding  on  them.     And  to  this  Purpofe  it  hath  been  fo  largely 
conftrued.  That  not  only  the  Judge  of  the  Court  is  punifhable  for  awarding 
Cro°"a  °275.  fuch  Procefs,  but  alfo  the  Officer  for  obeying  it. 

Se^.  76. 
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Seci.  76.     As  to  the  ninth  general  Poiiit  of  this  Chapter,  luz.    In  what  J^^jj"^".^^''f; 
Manner  Indiftments  in  the  Sheriff's  Torn  are  to  be  travcrfed  and  deter- 66.  b.  ' 
mined  ;  it  feems  to  be  '■"  agreed,  That  a  Prefentment  by  ''  twelve  or  more  j  Mod.  138. 
in  a  Torn  or  Lect,  of  any  Offence   within   the  Jurifdidtidn  of  the  Court,  pi^^""^' 3- 
being  neither  Capital   nor  concerning  any  Freehold)  fuhjeds  the  Party   10^^11.141.3; 
a  Fine  or  Amerciament  without  any  farther  Proceeding,  and  l)ind3  him  for  45  ^^  I- ^S.bi 
ever  after  the  Day  on  which  it  is  found,  and  admits  of  no  Travcrfe  to  the  ^'^'  *' 
Truth  of  it ;  but  '•'  fome  fay,  Tliat  the  Party  may  have  a  Writ  of  falfe  Pre-  ■=  Fitz.  Bar. 
fentmeut  agaiiiil:  the  Jurors,  the  fame  Day  on  which  the  Indidment  is  ^^^J,-^  ^g  j^. 
found;  yet  it  fee nis  agreed.  That  no  Inftance  can  be  fhewn  of  any  fuch4i  Ed.  3.  iS. 
Writ  being  avftually  brought :  But  if  the  Prefentment  concern  the  Party's 
Life  or  **  Freehold,  as  if  it  charge  him  with  not  repairing  fych  a  Highway,  I'.j.^'''  "I''* 
which  he  is  charged  to  be  bound  to  repair  by  the  Tenure  of  his  Latid  •  it  Kei:w.^z!66j" 
feems  clear.  That  he  may  remove  it  into  the  KJJig's  Bench  and  travcrfe  it ;  67. 
but  not  if  it  barely  charge  his  Perf)n,  as  for  digging  a  Ditch  in  tlie  High-^^'^'^    '^" 
way,  or  not  cutting  the  Branches  of  his  Trees  lianging  over  it,  cff.     Alfo 
it     feems.  That  a  Man  may  in  like  Manner  traverfe  an  Indidhiient  of  an  ^^*''^^-  °°' 
Offence  wholly  out  of  the  Jurifdiilion  of  a  Couri-Lect ;  as  of  an  Affray  or  41  E.  3.  zf, 
Nudince  done  out  of  the  Precinft  of  it,  or  of  the  Non -Appearance  of  a 
Perfon  at  a  Leetj  who  lives  out  of  the  Precind:  of  it.     But  if  the  Affray  or 
Nufunce  were  within  the  Precindl  of  the  Leet,  it  feemsj  Tiiat  no  one  can 
traverfe  it  in  Refped  of  his  own  not  living  in  it  j  and  that  a  Perfon  who 
lives  within  the  Precind  of  a  Leet,  fliall  have  no  Traverfe  to  a  Prefentment 
for  not  appearing  at  it. 

SeSi.  yy.  But  it  feems  certain.  That  at  this  Day  neither  the  Torn  nor 
Leet  have  any  Power  to  try  any  Traverfe  whatfoever,  as  hath  been  more 
fully  fliewn,  SeSl.  13.  But  it  is  certain,  that  the  Juftices  of  Peace  may  by 
Force  of  the  abovementioned  Statute  of  i  E.  4.  try  a  Man  indided  of  Fe- 
lony befoix  the  Sheriff  in  his  Torn  :  Alfo  it  ieems^  That  they  may  try  a 
Perfon  upon  any  other  Indidlment  in  the  Torn ;  which  is  traverfable  at 
Common  Law,  but  that  they  have  no  Power  to  take  any  Traverfe  of  any 
other  Indidtment  in  the  Torn ;  for  that  the  Words  of  the  Statute  are  only 
That  they  may  award  Procefs  on  afiy  fuch  LidiSitnents,  as  if  they  had  bee?i 
taken  before  themfehcs^  and  alfo  arraign  and  deliver  the  Perfom  indicted^ 
which  muff  be  intended  of  thofe  indided  of  Felony,  who  only  are  faid  to 
be  arraigned,  And  that  Perfons  itidiSledofTrefafsJhall  make  Fifies,  &c.  by 
their  Difcretion,  without  faying.  That  they  fliall  be  tried  ;  by  which  it 
feems  to  be  implied,  That  Perfons  fo  indicfled  fliall  be  fined,  as  they 
ufually  were  before  in  the  Torn,  and  ftill  are  in  the  Leet,  and  that  iii  feme' 
Cafes  without  any  farther  Trial,  as  is  more  fully  fliewn  in  the  precedent 
Sedion. 


C  H  A  P. 
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C  H  A  P.     XI. 

Oy  /-^^    Conrt-Leet. 

Sc5l.  1.    A  Court-Leet  is  a  Court  of  Record,  having  the  fame  Jurifdic- 

Flnch  246.  l\  tion  within  fome  particular  Precind,  which  the  Sheriff's  Torn 

hath  in  the  County :  And  therefore   fince  it  hath  been  fhewn  in  the  prc- 

»Sea.  4;,  5.C.  cedent  Chapter,  at  what  ^  Time  and  in  what  Place  the  Sheriff's  Torn  is  to 

^Sed.  10,  &'c.  be  holden,  and  what  Perlbns  owe  Suit  to  it,  and   what 'Authority  the 

•^Sea.  13,  &c.  Judge  of  it  hath  in  Relation  to  his  Proceeding  on  "^  Indictments,  and  alfo 

■I Sen.  1 7,  &c.  in  Relation  to  '  Fines  and  Amerciaments,  and  the  ''  Appointment  of  Con- 

f|^^^-3J'^^ftablcs;  and  having  alfo  Ihewn  what  'Kind  of  Offences  are  inquirable  in 

s  Sen.  04',  &c!  this  Court,  and  within  what  ?  Place  fuch  Offences  muft  arife,  and  by  what 

"Sefl.  65, &c.h  Jurors  and  in  what  Manner,  Indidtments  in  it  are  to  be  found,  and  in 

iSea.  74,  &c  what  Manner  they  are  to  be  '  proceeded  upon,  traverfed  and  determined  j 

and  fince  the  Court-Leet  hath  regularly  the  very  fame  Jurifdiftion  with 

the  Sheriff's  Torn  as  to  all  thefe  Points,  except  in  fome  fpecial  Cafes,  which 

have  been  already  taken  Notice  of  in  the  Chapter  concerning  the  Sheriff's 

2  Inft.  71,  72.  Torn  ;  I  fhall  refer  the  Reader  to  the  faid  Chapter  for  all  thefe  Particulars, 

22  Ed.  4.  22.anj  fj-,j^ij  only  confider  in  this  Place, 

1.  The  End  of  inflituting  the  Court-Leet. 

2..  How  far  it  exempts  thofe  who  live  within  Its  Precinfts  from  the 
Torn. 

3.  Howf^r  it  is  fubje<a  to  the  Overfight  of  the  Torn. 

4.  For  what  Caufes  it  may  be  forfeited. 

5.  What  ouglit  to  be  the  Form  of  a  Caption  of  an  Indidment  In  it. 

12H.  7. 18.       Sc£i.  2.     As  to  the  firfl  Point  it  feems.  That  anciently  all  People  who 

2inft.  71, 7  2.j.,Qy^  owe  Suit  to  a»y  Court-Leet  were  bound  to  come  to  the  Sheriff's 

Torn,  in   order  there  to  t^ke  the  Oath  of  Allegiance  to  the  King,  and 

ijon.  2S3.    to  be  incorported  into  fome  Tithing,  and  for  fuch  other  Purpofes  as  are 

6  Co,  77.  b.    ^gj.  fQj-th   more  at  large  in  the  precedent  Chapter,  SeJl.2.     But  it  being 

more  for  the  Eafe  of  the  People,  to  have  Courts  of  this  Kind  holden  in 

their   own   Townihips    or    Manors ;  by   Degrees,  Grants  of  fuch   Courts 

were  obtained  from  the  King  for  mofc  Manors  and  Towns,  not  only  by 

Dyer  30.  pi.  the  Lords  of  Manors,  but  alfo  by  other  Perfons,  who  had  no  Lands  in 

^°9"  the  Places  for.  which  they  obtained  fuch  Grants :  And  for  a  Recompence 

to  fuch  Grantees,  for  the  Charge  and  Trouble  they  were  fuppofed  to  h.ive 

been  at  in  procuring  futh  Grants,  it  was  ufial  for  the  Inhabitants,  who  had 

the  Benefit  of  them,  to  agree  to   pay  a  certain    Sum    of  Money,  called 

13  H  4.9.     Capitage,  or  certum  Lcfc?,  ^r.'areWff  fuch  Court-Leet  j  and  for  the  Non- 

II  Co.  42.     payment  of  this  Duty  or  Refuf.il  to  prefent  it,  fuch  Grantees  may  prefcribe 

,  Rol.  Rep.   ^^  .^iperce  the  Defiulters,  and  to  diflrain  for  the  Amercement ;  but  no-  liich 

I  Rol.  Abr.    Prefcription  fhall   be  allowed  for  any  other  Matter  whatfoever  of  a  pri- 

211.  A.  C.    vate  Nature. 

2  Se.^.  7. 


(-liiij).   ir.        '  Of  the    Court-JLeet:  y^ 

Seel.    \.     As  to  the  fecond  Point,  "ji-z.    How  far  a  Court^Lect  exempt;,' ^'''-=' ''" 
thofe  who  live  within  the  Prccinds  of  it  from  the  Torn,   it  feerns  to  bo^Yon^^^V?. 
a  general  '  Rule,  That  no  Man  can  be  within  two  Leets  at  tiic  fame  Tiins,  6  Co.  77.  b. 
and  in  the  fime  Reipedl ;  from   whence  it  follows,  That  he  wlio  reRJes '^^''^f  f- '3- 
within  the  Precinds  of  a  Leet,  the  Lord  whereof  doth  duly  hold  Jiis  Court,  Cro  jac  \l]^. 
cannot  be  compelled  to  come  to  the  Torn,  or  any  other  fuperior  Lect,  for^*^^*--''  '° 
the  Taking  the  Oath  of  Allegiance,  or  any  other  fuch  like  Purpofe,  which  J^'']^'  '1^';,^.,, 
may  be  as  well  anfwered  by  his  Attendance  at  his  own  Leet :  Yet  if  fuch  34. 
private  Leet  have  not  the  general  Jurifdiclion  of  the  Torn,  but  be  '  fpecially  '  '^°'-  '^^' 
granted  for  two  or  three  Articles  of  it  only;  it  feems.  That  the  Inhabi-oiifeilw.  141, 
tants  within  its  Precinct  muft  attend  the  Sheriff's  Torn  for  all  fuch  Matters  ••'•  '+2-  s. 
of  which  fach  private  Leet  i:ath  no  Jurifdiftion  :  Alfo   it  Mecms  to  be  ^/°'','^^^''' 
a  good  Prefcription  for  a  Grayd  Leet,  (to  which  other  inferior  I^eets  mayCro.  [ae.Vsj. 
be  fubordinate  in  the  fame  Manner  as  that  is  to  the  Torn,)  to  oblige  the '^^>°'- ^°4- 
Chief  Pledges,  and  a  certain  Number  of  the  Inhabitants  of  every  Town^5°'''*'^' "*' 
within  its  Precindl,  to  appear  at  every  fuch  Grand  Leet,  to  inquire  oi  fuch  See  Ch.  lo. 
Offences  as  have  not  been  inquired  of  in  the  inferior  Leets.  ^^"^^  '^'  '^^• 

SeB.  4.     As  to  the  third  Point,  viz.  Hpw  far  the  Caurt-Leet  is  fubjeCT: 
to  the  Overfight  of  the  Torn;  it  is  faid.  That  the   Sheriff's   Torn  as  an '^g^^'ch'' 'f " 
Overfeer  of  this  Court,  is  to  inquire  wliether  the  Tithings  be  whoie  or  no,  Sea.  64. 
and  to  prefent  Defaults  that  are  not  redreffed  in  the  Leet ;  &nd  it  feems  alfo,  ^alt-  Sheriff 
That  it  may  of  common  Right  inquire  of  the  Concealment  of  Offences  in-eCm  jj^'  g 
quirable  in  Leets^  and  of  tlie  Defaults  of  the  Lords  of  fuch  Courts :  How- '  2  Roi.  Abr. 
ever  it '  feems  clear.  That  a  Prefcription  to  this  Purpofe  is  good.     And  there  p°^,P''  7; 
is  no  Doubt,  but  that  if  a  Leet  be  '  feifed  into  the  King's  Hands,  all  thofe   '""^   ^"^ 
who  owed  Suit  to  it  ought  to  come  to  the  Torn. 

Sec}.  5.     As  to  the  fourth  Point,  viz.  For  what  Caufes  a  Court-Leet^^"' ^"• 
may  be  forfeited,  jt  feems.  That  this  being  a  Franchife  not  intended  to  bcKitch  33. 
granted  for  the   private  Benefit  of  the  Grantee,  but  for  the  Good  of  the  "-''o- Jacijj. 
Publick,  from  the  more  eafy  and  convenient  Adminiflration  of  Jufticc,   rtvali^^*^,'^,^!. 
not  only  be  forfeited  by  Afts  of  grofs  and  palpable  Opprcffion  and  Injuftice,  15;.  o. 
^  but  alfo  by  bare  Omiflions,  in  not  making  it  anfwer  the  End  of  its  In-  "  E*^-  4-  '•, 
flitution ;  as  in  the  not  ^  puniihing  Offenders  in  the  lame  Manner  as  the  h ,  ]/„.  ^^^' 
Law  requires,  or  in  '  negledling  to  hold  a  Court  when  it  ought  to  be  holden,  Keilw.148.  b. 
(at  leaft  if  fuch  Neglecls  be  often  repeated,  and  without  a  reafonable  Ex-/!-^  ^ 
cufe,)   or  in  not  ''  providing  an  able  Steward  to  difcharge  the  Office,  or  in  >=  1  lon.^zi^. 
not  taking  Care  to  have  fuch  other  Officers,  or  other  Things  as  are  necellary  'FitzLeet.iz. 
for  the  Execution  of  Juftice,  as  Conftables  and  Ale-Tafters,  (^c.  and  '  Pil-  f^'"',  698. 
lory  and  Tumbrel;,  but  it  is  "'  laid.  That  a  Vill  may   be   bound  by  Pre- Mo.'573,574. 
fcription  to  provide  a  Pillory  and  Tumbrel,  and  "  that  every  Vill  is  bound  ^°7- 
of  common  Right  to  provide  a  Pair  of  Stocks,     ^cere.  ™Cr"o.EHz. 

SeB.  6.     As  to  the  fifth  Point,  viz.  What  ought  to  be  the  Form  of  the  698- 
Caption  of  an  Indidlment  in  a  Court-Leet,  it  hath  been  "  refolved,     i.  That  „^J^^;^^°7- 
tiie  Caption  of  an  Indidment,  ad  Cur.  Fif.  Franc.  Pleg.  cum  Cur.  Baron,  dxiexzq'^' 
&c.  is  good ;  for  that  the  Words  cum  Cur.  Baron,  fhall  be  reied;ed ;  and  it  ^°"-  ^^°^^ 
cannot  but  be  intended  that  the  Indictment  was  taken  by  that  Court,  which  ^7o'n.'283. 
alone  hath  the  Colour  of  Authority  to  take  it.  ■"  Vide  Aipr. 

Seel.  7.  2.  PThat  the  not  Setting  forth  in  the  Caption,  whether  fuch'^'^^jj^^-Se'-^.g- 
Court  be  holden  by  Grant  or  Prefcription,  is  helped  by  the  Multitude  of /saik' 200.  ' 
Precedents.  pi-  «• 
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c  r-i  A  p.    XIL 

Of  Arrefs  hy  private  Perfns. 

HAVING  thus  endeavoured  to  fhew  the  Nature  of  the  Courts  which 
have  Jurifdidtion  over  criminal  Offences.  I  am  now  to  fliew  in  what 
Manner  Offenders  are  to  be  proceeded  againft  by  fuch  Courts ;  and  in  Or- 
der hereto  I  fhall  confider, 

1.  How  they  are  to  be  apprehended, 

2.  In  what  Manner  and  in  what  Cafes  they  are  to  be  bailed, 

J,  In  what  Cafes  and  in  what  Manner  they  are  to  be  committed  to 

Prifon. 
4.  How  far  they  and  their  Affiftants  are  punishable  for  an  Hindrance 

in  bringing  them  to  publick  Juftice. 

As  to  the  firft  of  thefe  Points  I  fliall  confider, 

•3  Inft.  53,  I.  In  what  Manner  fuch  Offenders  are  to  be  apprehended  by  private 

H^Pc'gg  ^^'■^°"'- 

50.  '   '  ^'  2.  In  what  Manner  by  publick.  Officers. 

1  H.  H.  P.  C.  3.  In  what  Cafes  it  is  lawful  to  break  open  Doors  in  order  to  appre- 
\'k^%..  hendthem. 

2  Inft.  52. 

Fitz.  Coron,       ^s  to  Arrefls  of  fuch  Offenders  by  private  Perfons,  I  fhall  examine, 

29J.  -  ^   ^ 

•"Fitz.  Coron. 


395- 


I.  Where   Arrefts    of   this   Kind  are  commanded  and  injoined  by 
.H.H.P.C.  L^,^, 

^H.V.C.89.  2.  Where  they  are  permitted  by  Law. 

90-  "?,  Where  they  are  rewarded. 

2  H.  H.  P.  C,  -^  •' 

3H^7!cap.t.      'S'^^-  I-     As  to  the  firft  Point  it  feems  clear,  That '  all  Perfons  what- 

3  Inft.  53.  foever  who  are  prefent  when  a  Felony  is  committed,  or  a  dangerous 
Cro.Car.2^-2.  ^o'^n^  given,  are  bound  to  apprehend  the  Offender;  on  Pain  of  being 
3  Leon.  207.  fined  and  imprifoned  for  their  Negledl,  ''  unlefs  they  were  under  Age  at  the 

Fi.z.  Coron.    ^ime, 

Z99,'3;z,425.  ^eSl .  2.  And  for  this '  Caufe,  by  the  Common  Law  if  any  Homicide 
Cont.  I  Leon,  be  committed,  or  dangerous  Wound  given,  whether  with  or  without  Ma- 
d°''rnft.  ite.  ^^*^^'  °''  ^^^"  ^y  ^  Mifadventure  or  Self-Defence,  in  any  Town  or  in  the* 
Fitz.  Coron.  Laiie.s  or  Fields  thereof,  in  the  Day-time,  and  the  Offender  efcape,  the 
302.  Town  fhall  be  amerced,  and  if  out  of  a  Town,  the  ''  Hundred  fliall  be 

<=  Dyer  210.  ,  ' 

pi  2  J  amerced. 

^s.  P.  c.  34.  SeSi.  3,  And  fince  the  Statute  oiWinchefter^  cap.  5,  which  ordains  that 
fg^P(.  ^  ^  ^walled  Towns  fliall  be  kept  fliut  from  Sun-fetting  to  Sun-rifing,  if  the 
3  Inft.  5  3*.  Faft  happen  in  any  fuch  Town  by  Night  or  by  Day,  and  the  Offender 
700.6.  b.7.a.  efcape,  the  Town  fhall  be  amerced. 

Si  SI.  4. 
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Se£l,  4.     And  as  .ill  "  private  Perfons  are  bound   to  apprehend  all  thcle/','  •"  '^  ^; 
who  fliall  be  guilty  of  any  of  the  Crimes  abovemention^d  in  their  View  ;  ^^'j^^  ^..^    '*' 
fo  alfo  are  they  with  the  utmoil  Diligence  to  purfue,  and  endeavour  to  tiike  4><4.  ^y^ 
all  thofe  who  fliall   be  guilty  thereof  out  of  their  View,  upon  a  ILie  and  f '','^- '"  ' 
Cry  levied  againlt  them.  5  i'„ii   ,t- 

Se"^.  5.     "Hue  and  Cry  is  the  Purfuit  of  an  Ottlndcr  from    Town   to^'"'>   '7- 
Town  till  he  be  taken,  which  all  who  are  prefent  when  a  Felony  is  com-"  j_^"''  "* 
mitted,  or  a  dangerous  Wound  given,  arc,   by  the  Common  Law  as   well  1  H.  H  P.  C. 
as  by  Statute,  bound  to  raife  againft  the  OfFenders  who  efcape  j  on  Pain  of  ^'^^^ 
Pine  and  Imprifonment :  Alfo  it  '  feems  certain,  That  a  Man   may  law- .^^  ',02. 
fully  raife  it  againft  one  who  fets  upon  him  in  the  Iligliway  to  rob  him  :  Dale  luicce, 
Alfo  it  is  enaded  by  the  Statute  oi '  Wlnchefter,  cap.  4.  That  Mae   and'J'^;,!'-/-''-?' 
Cry  fliall  be  levied  upon  any  Stranger  who  fliall  not  obey  the  Arreft  of  the  i.',t 
Watch  in  the  Night-Time;  and    21  £.  i.  which  was  made  againil  Tref- 39 
paflers  in  Forefl:s,  Chafes,  Parks  and  Warrens,  feems  to  allow  the  Levying  (_/^ 
thereof  upon  any  fuch  Offenders.     But  if  a  Man  take  upon  him  to  '  levy 
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a  Hue  and  Cry  without  fufficient  Caufe,  he  fliall  be  puniflted  as  a  Difl:urber '^  9E-^4#i5  j. 
of  the  Peace.  «.  Keble'i  Sta  - 

SeB.  6.  In  Order  rightly  to  raife  a  Hue  and  Cry,  you  ought  to  go  totutes.fol.  59. 
the  Conftable  of  the  next  Town,  and  declare  the  Fad:,'  and  ?  defcribe  the  Oi-^]^^^^^^^^' 
fender,  and  the  Way  he  is  gone;  whereupon  the  Conftable  ought  immedi-252. 
ately,  whether  it  be  Night  or  Day,  to  raife  his  own  Town,  and  make  a  ^''""'P'  J  79- 
Search  for  the  Offender:  And  upon  the  not  finding  him,  to  fend  the  likCj^^j'  ,0, ' 
Notice,  with  the  utmofl:  Expedition,  by  Horfemcn  as  well  as  Footmen,  tozi  H.7.28a 
the  Confliables  of  all  the  neighbouring  Towns  who  ought  in  like  Manner  ^'^^qJ^\'J^^^' 
fearch  for  the  Offender,  and  alfo  to  give  Notice  to  their  neighbouring  Con- cap  28.  109, 

K^ftables  and  they  to  the  next,  till  the  Offender  be  found.     [18]  H.P.c.  91. 

*'^       ^ea.  7.     Alfo  every  ^  private  Perfon  is  bound  to  affifl  an  Officer  demand-  f^""*?-  '  7«' 
ing  his  Help  for  the  Taking  of  a  Felon,  or  the  Supprefling  an  Affray,  or-^B.  i.Ch.  63 

A^ apprehending  the  Affrayers,  ^c.     [19]  Sea  13. 

Arrefts  of  Offenders  by  private  Perfons  permitted  by  Law,  are  either, 

1.  By  their  own  Authority:  Or, 

2.  By  a  Warrant  from  a  Juftice  of  Peace. 

Arreft;  of  this  Kind  by  their  own  Authority,  are  either, 

1 .  In  RefpecSt  of  Treafon  or  Felony  :   Or, 

2,  In  Rcfpedl  of  inferior  Offences. 

Arrefts  of  this  Kind  in  Refped  of  Treafon  or  Felony,  are  either, 

1.  For  the  Sufpicion  of  fuch  Crimes  already  done,  or  fuppofed  to 
have  been  done  :  Or, 

2,  To  prevent  their  being  done. 

As  to  fuch  Arrefts  for  fuch  Sufpicion,  I  fliall  endeavour  to  fliew, 

1.  What  are  fufiicient  Caufes  of  Sufpicion. 

2.  By  whom  the  Perfon  arreftied  muft  be  fufpedled. 

3.  Whether  any  fuch  Caufe  will  juftify  an  Arreft,  where  no  Trea- 
fon or  Felony  at  all  hath  been  committed,  ^c. 

4.  In  what  Manner  an  Arreft  for  fuch   Sufpieion  is  to  be  julifieii- 
in  Pleading. 

Ssa.  8. 
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» 2  H.j.ij.b.  ^;j/_  g_  As  to  the  firfl  Particular,  viz..  What  are  fufficient  Caufes  of  Suf- 
!h.  H.P.  C  picion,  I  (hall  take  Notice  of  fome  of  the  Principal  of  them,  which  are  ge- 
588*.  *  "  nerally  agreed  to  juftify  the  Arreft  of  an  innocent  Perfon  for  Felony,  as, 
zH.  H.P.  C.  Se^.^().  I.  The  common  '  Fame  of  the  Coraitry,  But  it '' feems,  That 
5H.7.4.fc.5a.  itought  to  appear  upon  Evidence,  in  an  Adion  brought  for  fuch  an  Arreft, 
1 1  E.  4.  4.  b.  that  fuch  Fame  had  fome  probable  Ground. 

Jy-^3^P  =''^-  Si'B.  10.  II.  The  Miving  a  vagr.mt,  idle  and  diforderly  Life,  without 
7'e.%  20.  a.  having  any  vifible  Means  to  fupport  it. 

H.  P.  c.  gi.  g(^^_  I J .  III.  The  being  in  ''  Company  v.'ith  one  known  to  be  an  Offen- 
pJij^^i'^'g  der,  at  the  Time  of  the  Otfence ;  or  '  generally  at  other  Times  keeping 
i"  z  Inft.  52.    Company  with  Perfons  of  fcandalous  Reputations. 

Cfom.  98,99.  ^^,g.^  J  2.  IV.  The  being  found  in  fuch  Circumftances  as  induce  a  ftrong 
Brafton  H3.  Prefuinption  of  Guilt  ;  as  '  coming  out  of  a  Houfe  wherein  Murder  has  been 
«7E.4.2o.a.committed,  with  a  bloody  Knife  in  one's  Hand ;  or  being  found  in  ^  Pof- 


17E.  4.  j.b.  ^g^jQjj  pf  jjj^y  p^j.j;  of  Goods  ftolen,  without  being  able  to  give  a  probable 
Pult.'isib.     Account  of  coming  honeftly  by  them. 

«7E..4. 20. a.  gg^^  j^.  V.  The  Behaving  one's  felf  in  fuch  Manner  as  betrays  a  Con- 
Pult'^I  J.'a.  fcioufnefs  of  Guilt ;  as  ^  where  a  Man  being  charged  with  a  Treafon  oi: 
•ijH.P.C.  91.  Felony,  fays  nothing  to  it,  but  feems  tacitly  by  his  Silence  to  own  himfelf 
fzlnft.  52.  guilty;  or  where  a  Man  accufed  of  any  fuch  Crime,  upon  hearing  that  a 
*  7\^E.^.a''o-  Warrant  is  taken  out  againft  him,  doth  abfcond. 
12  Co.  92.  SeB.  14.  VI.  The  being  '  purfued  by  an  Hue  and  Cry. 
c^o^'e  ""oi!"  ^^^-  ^S'  As  to  the  fccond  Particular,  viz.  By  whom  the  Perfon  muft 
Cro.Jac.  igo.he  fufpedled,  upon  fuch  an  Arreft  for  Sufpicion ,  it  feems  to  be '' agreed, 
'9'-  That  the  Law  hath  fo  tender  a  Regard  to  the  Liberty  and  Reputation  of 

H  P  c  qi.  every  Perfon,  That  no  Caufes  of  Sufpicion  whatfoever,  let  the  Number  and 
\z  Co.  gz.  Probability  of  them  be  ever  fo  great,  will  juftify  the  Arreft  of  an  innocent 
Moor  600. p].jyj_^j^^  by  one  who  is  not  himfelf  induced  by  them  to  fufpedl  him  to  be 
Kcfom.98,99  guilty,  whether  he  make  fuch  Arreft  of  his  own  Head,  or  in  Obedience  to 
Fitz.Cor.  24- the  Commands  of  a  private  Perfon, .  or  even  of  a  '  Conftable. 
i29^El.  871.  ^^,^^  j^_  As  to  the  third  Particular,  viz.  Whether  any  fuch  Caufe  of 
Fnz.Treip.  Sufpicion  wiU  juftify  an  Arreft  where  no  Treafon  or  Felony  at  all  hatli 
252-  been  committed,  or  dangerous  Wound  given  :  It  is  holden  in  fome  ""  Books, 

5^^j^''_5jjg*j  That  none  of  the  above  mentioned  Caufes  will  in  any  Cafe  juftify  the  Ar- 
H.  P.  C.  91.  refting  a  Man  for  the  Sufpicion  of  a  Crime,  where  in  Truth  no  fuch  Crime 
"'oHj-'y-bh-^th  been  committed  either  by  him  or  any  other  Perfon  whatfoever.  But 
!g. '  '  howfoever  this  Rule  may  in  general  be  true,  it  feems  very  hardly  maintaln- 
2H.7.  1 5- b- able  in  the  Cafe  of  an  Arreft  of  an  innocent  Perfon  upon  a  Hue  and  Cry 
'^u*'  b  levied  againft  him,  in  fuch  a  Place  where  his  Character  is  unknown,  and 
5.  a.*  '  with  fuch  other  Circumftances,  that  the  People  of  the  County  have  no 
7Ed.  4. 20.  a.  i^ejifon  to  prefume  it  groundlefs ;  for  in  fuch  Cafes,  it  would  be  a  great 
1°  E  4-  4  b-  Inconvenience  to  difcourage  Perfons  from  following  a  Hue  and  Cry,  with  that 
Cro.  El.  871.  Vigour  and  Diligence,  which  the  Law  expeds,  and  the  Publick  Good  re- 
H  P.  c.  93.  quires,  by  making  them  liable  to  an  Adion  if  it  fliould  in  the  Event  prove 
'foH7^i^7.b.to  have  been  levied  without  fufficient  Caafe,  which  they  cannot  take  Time 
2  H.  7. 15.  b.  to  examine  without  delaying  their  Purfuit :  And  iiuce  the  Perfon  injur'd 
I^E  cab. by  fuch  an  ill-grounded  Hue  and  Cry,  has  a  good  Adion  againft  him 
""alnft.  17?  that  raifed  it,  there  feems  to  be  no  Neceflity,  that  he  ftiould  alfo  have  a 
Cro,  Jac  194  Remedy  againft  another.  And  this  Opinion  feems  to  be  the  more  plaufi- 
iV'  '  ble,  for  that  among  the  "  Books  "  cited  to  miiintain  the  contrary,  p  that 
ii  p.  c  91.  which  alone  doth  diredly  aflirm  it,  feems  to  go  upon  an  Argument  ma- 
,  H  T  3.3^  nifeftly  "inconclulive ;  for  it  fays,  That  an  Hue  and  Cry  is  not  a  fufficient 
Ki'.  4'' s^.'b'!  Authority  to  arreft  a  Man  unlefs  a  Felony  be  done,  becaufe  the  Words  of 
,ir,ii.'i.8b.  ••         ^     .  -  the 

Ki:z.  Treip. 

252.  29  E.  3.39.    2  Rol.  .4br.  559.  D.    "zgE.  3.  39.     ti  E.  4.  4  b.    211.7.15.    "2X11(1.173.    p  5  H:  7.  5    =. 
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the  Statute  o^WeJlminjler  i.  cap.  g.  arc,  That  all  Men  fliall  be  ready  up- 
on Hue  and  Cry  to  arreft  Felons  j  but  where  no  Felony  is  done,  there 
can  be  no  Felon,  &c\  to  which  it  may  be  replied,  That  this  Argument, 
if  it  prove  any  Thing,  proves  that  none  but  Felons  can  be  arrelled  on  a 
Hue  and  Cry,  which  leems  to  be  manifcflly  falfe ;  for  it  is  agreed  by  all 
the  Books,  That  if  a  Felony  be  adually  committed,  an  innocent  Perfun  on 
whom  a  Hue  and  Cry  for  it  is  levied,  may  lawfully  be  arrefled  :  Alio  there  yj^^  f^ 
fcems  to  be  no  Doubt,  but  that  he  who  barely  attempts  to  rob  a  Man,  or  Sea.  4, 5. 
who  dangeroufly  wounds  him,  may  fafely  be  purfued  and  taken  by  a  Hue 
(l^and  Cry,  and  yet  there  is  no  Pretence  to  call  fuch  a  Perfon  a  Felon.     [20] 

Se^.  17.  And  if  it  be  granted  lawful  to  arreft  a  Man  on  an  Hue  and 
Cry  where  no  Felony  hath  been  committed  j  from  the  like  Grounds  it 
feems  alfo  to  follow.  That  it  is  lawful  to  arreft  a  Man  on  the  Warrant 
of  a  Juflice  of  Peace,  where  no  Felony  hath  been  committed ;  but  this 
Point  (liall  be  more  fully  confidered  in  the  next  Chapter, 

Se^.   18.     As  to  the  fourth  Particular,  iv-z.  In  what  Manner  an  Arreft 
for  fuch  Sufpicion  is  to  be  juflified  in  Pleading ;  it  feems  to  be  certain, 
That  whoever  would  juftify  the  Arrefl  of  an  innocent  Perfon,  by  Reafon 
of  any  fuch  Sufpicion,  muft  not  only  fliew  that  he  fufpefted  the  Party  '  ^"^^  ^"P"'* 
'  himfelf,  but  muft  alfo  fet  forth  the  ''  Caufe  which  induced  him  to  have  b^^^nii^jz. 
fuch  a  Sufpicion,  that  it  may  appear  to  the  Court  to  have  been  a  fuffi-  Finch  34.0. 
cient  Ground  for  his  Proceeding:  Alfo  it  feems  ^  certain.   That  regularly 'T,^''^"  5  *''' 
he  ought  exprefly  to  fliew,  that  the  very   fame  Crime  for  which  he  made  Bridgm.  62. 
the  Arrefl:,  was  aftually  committed.     But  ^  if  a  Man  have  feveral  Caufes  ^  H.  H.  P.  C. 
of  fuch  Sufpicion,  he  is  not  bound  to  infift  upon  fome  one  of  them  on- ^  ^ 
ly,  but  may  alledge  them  all  j  for  that  the  Replication  X)^  y^/z  iorf  De-  '  SE-^.^.b. 
mefne,  anfwers  the  whole.     As  "^  where  a  Man  arrefts  another,  who  is  ac-  27^.8.23.3. 
tually  guilty  of  the  Crime  for  which  he  is  arrefl:ed,  it  feems,   That  he  needs  Fkch  3^40^^ 
not  in  juft^ifying  it,  fet  forth  any  fpecial  Caufe  of  his  Sufpicion,  but  may  ''  7  E-  4-  ^°-^- 
fay  in  general,  that  the  Party  felonioufly  did  fuch  a  Fad:,  for  which  he  I  ^'  ^'  ^'  ^' 
arrefl:ed  him,  &€.  17  E.4.;.a.b. 

Se^.   19.     As  to  the  arrefl:ing  of  Offenders  by  private  Perfons  of  their  Bridgm.  62. 
own  Authority,  permitted  by  Law  for  the  Prevention  of  Treafon  or  Fe-  .'hI*,^^!!,. 
lony  only  intended  to  be  done ;  it  ^  feems,  that  any  one   may  lawfully  2.  a. 
lay  hold  on  another,  whom  he   fliall  fee  upon   the  Point  of  committing  ' 'oE-4-i7b' 
a  Treafon  or  Felony,  or  doing  any  Adl  which  would  manifefl:ly  endanger  impiifonm.  y. 
the  Life  of  another,  and  may  detain  him   fo   long  till  it  may   reafonably '^9E.  4- »6.b. 
be  prefumed,  that  he  hath  changed  his  Purpofe;  and  upon  this  Ground  it  go^^gfl'^''" 
«  feemeth  to  be  the  better  Opinion,  That  not  only  a  Conflable,  but  any  pri-  s  Pophain  12, 
vate  Perfon,  who  fliall  fee  another  expofe  an  Infant  in  the  Street,  and  refufe  '3- 
to  take  it  away,  may  lawfully  apprehend  and  detain  him,  till  he  fliall  con-  ^'^re^^^g^ 
fent  to  take  Care  of  it.  2  H.  H.  ?.c. 

SeS}.  20.     As  to  the  Arrefl:  of  Offenders  by   private  Perfons  of  their  ^^• 
own  Authority,  permitted  hy  Law,  for  inferior  Offences;  it  ''  feems  clear,  i>seeB.  ,.ch. 
That  regularly  no  private  Perfon  can  of  his  own  Authority  arrefl:  another  63  Sea.  13, 
for  a  bare  Breach  of  the  Peace  after  it  is  over ;  for  if  an  Officer  cannot  ju-  /JLatch  , 
ftify  fuch  an  Arrefl:,  without  a  Warrant  from  a  Magifl:rate,  furely  a  for^  4H.  7.  ,8.b. 
Hori  a  private  Perfon  cannot :  Yet  it  is  holden  by  '  fome,  that  any  pri^  |!°P''-  ^°8- 
.v^vate  Perfon  may  lawfully  arrefl:  a  fufpicious  Night-walker,   [21]  and  detain  rh.^^,^_ ''' 
him  till  he  make  it  appear,  that  he  is  a  Perfon  of  good  Reputation.     Alfo  it  ?  H  7. ;.  a, 
hath  been  "^  adjudged.  That  any  one  may  lawfully  apprehend  a  common  ^  ^  I    ^J^- 
notorious    Cheat,    going  about  the  Country  with   falfe   Dice,    and  being  Cro  Ca '234. 
aftuallv  caught  pla\  ing  with  them,  in   order  to  have  hrm  before  a  Ju- ^  ^o'  Abr. 
nice  of  Peace ;  for  the  publick  Good  requires  the  utmofl  Difcouragemcnt '*'     '  ^' 
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of  all  fuch  Perfons,  and  the  Reftraining  of  private  Perfons  from  arrefting 
them  without  a  V/arrant  from  a  Magiftrate,  would  often  give  them  an  Op- 
portunity of  efcnping  :  And  from  the  Reafon  of  this  Cafe  it  feems  to  follow, 
That  the  Arreft  of  any  other  Offenders  by  private  Perfons,  for  Offences  in 
like  Manner  fcandalous  and  prejudicial  to  the  Publick,  may  be  juftiiied, 
Cromp  I  7.  'S'''^-  21.  As  to  Arrefls  of  fuch  Offenders  by  private  Perfons,  having  a 
14H.S.  1 6  a.  Warrant  from  a  Juftice  of  Peace  permitted  by  Law,  there  is  no  Doubt  but 
that  where  the  Law  authorizes  Juflices  of  Peace  to  dired:  their  Warrants  to 
fuch  Perfons,  it  doth  implicitly  authorize  the  Execution  of  them  by  them. 

As  to  the  third  general  Point  of  this  Chapter,  'uix.  In  what  Cafes  the 
Arrefts  of  Offenders  by  private  Perfons  are  rewarded  by  Law,  I  fliall  give 
a  fliort  Account  of  the  Statutes  concerning  this  Matter,  in  Relation, 

1.  To  Robbers  in  Highways. 

2.  To  Counterfeiters  and  Clippers  of  the  Coin. 

3.  To  Shoplifters  and  other  Offenders  of  like  Nature. 
\          4.  To  Burglars  and  felonious  Breakers  of  Houfes. 

SeB.  22.  And  firfl,  As  to  Robbers  in  Highways,  it  is  enaded  by  4  C;?  5  ^. 
G?  M.  8.  T^hat  whoever  Poall  apprehend  and  take  one  or  more  Thief  or  Robber  in 
atiy  Highivay  or  Road  in  England  or  Wales,  and  profecute  him  or  them  till  he 
or  they  he  conviBed  oj  any  Robbery,  committed  in  or  iipen  any  Highway,  Paf- 
fage.  Field  or  open  Place,  fiall  receive  from  the  Sheriff  of  the  County  where 
fuch  Robbery  and  ConviSlion  Jl.mll  be,  without  paying  any  Fee  for  the  fame, 
for  every  fiich  Offender  fo  conviSied  40 1.  within  one  Month  after  fuch  Convic- 
tion and  Demand  thereof  made,  by  tendring  a  Certificate  to  the  f aid  Sheriff'  un- 
der the  Hand  or  Hands  of  the  Judge  or  Jujlices  before  whom  fuch  Felon  or  Fe- 
lons JJjall  be  convi^ed ;  and  in  Cafe  any  Difpute  Jhall  arife,  between  the  Perfons 
fo  apprehending  a?iy  thefaid  Thieves  and  Robbers  touchifig  their  Right  to  the  f aid 
Reward,  That  then  the  fiid  Judge  or  Juftices  fo  refpeBively  certifying,  Jhall  by 
their  f aid  Certificate  dire5l  and  appoint  thefaid  Reward  to  be  faid  in  fuch  Shares 
and  Proportions  as  to  thetn  fiallfeem  jufi.  and  reafonable.  And  if  any  fuch  She- 
riff JImU  die  or  be  removed  before  the  Expiration  of  one  Month  after  fuch  Con- 
viBion  and  Demand  made.  That  then  the  next  Sheriff  fiiall  pay  the  fame  with- 
in one  Month  after  Demand  and  Certificate  brought  as  aforefaid :  And  the  She- 
riff making  Default  in  paying  the  faid  Sum,  ffall  forfeit  double  as  7nuch. 

Sc5t.  23.  And  it  is  farther  enadled.  That  ij  any  Petfon  fi.^all  be  killed  by 
any  fuch  Robber  in  endeavouring  to  apprehend,  or  making  Purfuit  after  him, 
the  Executors  or  Adminiftrators,  Sec.  of  fuch  Perfon,  JJmU  receive  40 1.  from 
the  Sheriff,  Sec.  iipon  Certificate  delivered  under  the  Hands  and  Seals  of  the 
Judge  or  Juflices  of  Afiize  for  the  Coujity  where  the  FaB  was  done,  or  the 
two  next  Juftices  of  the  Peace,  of  fuch  Perfon  being  fo  killed,  which  Cer- 
tificate the  faid  Judge  or  Juftices,  upon  fufficient  Proof  before  them  made, 
are  invnediateh  required  to  give  without  Fee  or  Reward. 

SeB.  24.  And  it  is  farther  enadted.  That  every  Perfon  who  Jhall  jo  take, 
apprehend,  profecute,  or  conviB  fuch  Robber  as  aforefaid,  ftjall  have  as  a 
farther  Reward,  the  Horfe,  Furniture,  and  Arms,  Money  atid  other  Goods 
of  fuch  Robber,  thatftoallbe  taken  with  him-,  any  their  Majejlies  Right  or  Title, 
Bodies  politick  or  Corporate,  or  the  Right  or  Title  thereunto  of  the  Lord  of  any 
Matior  or  Franchife,  or  of  him  or  them  lending  or  letting  the  fame  to  Hire  to 
any  fuch  R.obher  notwithjtanditig :  Provided  that  this  ftMll  not  be  extended  to 
take  away  the  Right  of  aiiy  Perfon  to  fuch  Horfes,  Funiture  and  Arms,  Mo- 
ney cr  other  Goods,  from  whom  the  fame  were  before  felonioufiy  taken. 

SeB.  25. 
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Se£f.  25.  Secondly,  As  to  Counterfeiters  and  Clippers  of  the  Coin,  it  is 
enadled  by  6  ©"  jGu/.  3.17.  Thaf  whoever  J/m//  apprcbc?id  aJiy  Petjon  who 
jlmll  cowitcrfeit  any  of  the  current  Coin  of  this  Realm,  or  for  Lucre  clip,  walh, 
fie,  or  otherwife  di minify  the  fune,  or  fall  caufe  to  be  brought  into  the 
Kingdom  any  dipt,  falfe,  or  counterfeit  Coin,  and  profecute  fucb  Petfn  to 
ConviSlion,  fall  have  from  the  Sheriff  of  the  County  where  fuch  Cotividlion 
fall  be,  forty  Pounds  upon  the  fudge's  Certificate,  Sec. 

Se£l.  26.  Thirdly,  As  to  Shoplifters,  &c.  it  is  enabled  hy  10  &  i\  W.  t,. 
23.  That  whofoever  fall  take  and  prof  cute  to  ConviBion,  any  Petfo?i  who  by 
Night  or  Day  fall  in  any  Shop,  Warehoufe,  Coach-boufe  or  Stable,  privately 
and  felonioify  fteal  any  Goods,  Wares,  or  Merchandizes,  of  the  Value  of  ^s, 
(though  fuch  Shop,  Sec.  were  7iot  broken,  and  tho'  no  Perfon  were  in  fuch 
Shop,  Sec.)  or  fall  afjif,  hire,  or  commafid  any  Perfon  to  commit  fuch  Of- 
fence, fall  have  a  Certificate  thereof  Gratis  from  the  fudge  or  Jujlices,  ex- 
prefing  the  Parif  or  Place  where  fuch  Felony  was  committed ;  and  if  any 
Difpute  fall  happen  about  the  Right  to  fuch  Certifcate,  the  Judge  or  Ju-^ 
flices  fall  direSl  and  appoint  the  faid  Certificate  into  fo  many  Shares,  to  be 
divided  among  the  Perfons  therein  concerned,  as  to  the  faid  fudge.  Sec.  fall 
feem  reofonable,  which  Certificate  [before  any  Benefit  has  been  7nade  oj  it) 
may  be  once  affigned  over,  and  no  more,  and  the  original  Proprietor  or  Afignee 
fall  by  Virtue  thereof  be  difharged  from  all  Parif  and  Ward  Offices,  with^ 
in  the  Parif  or  Ward  wherein  the  Felony  was  committed ;  and  the  faid  Cer-' 
tificate  fall  be  enrolled  by  the  Clerk  of  the  Peace  of  the  County,  for  the  Fee 
of  one  Shilli?ig :  A/id  in  Cafe  any  Perfon  happen  to  be  fain  by  any  fuch  Fe- 
lo}2s  by  endeavouring  to  apprehend  them,  his  Executors,  &c.  fall  have  the  like 
Reward,  &c. 

SeSl.  27.  Fourthly,  As  to  Burglars  and  felonious  Breakers  of  Houfes,  it 
is  ena(51:ed  by  5  Annce,  3 1 .  That  every  Perfon  who  fall  take  any  one  guilty  of 
Burglary,  or  the  felonious  breaking  and  entring  any  Houfe  in  the  Day-time^ 
and  profecute  them  to  ConviBion,  fall  receive  above  the  Reward  given  by  the 
abovementioned  Statute  of  10  (^  11  W.  3.  the  Sum  of  \o\.  within  one  Month 
after  fuch  ConviBion  ;  concerning  which  the  fame  Rules  in  Effedt  are  pre- 
fcribed,  as  are  provided  by  the  abovementioned  Statute  of  4  is"  5  ^.  Gf  M, 
8.  concerning  the  Reward  of  40/.  to  be  paid  to  thofe  who  fhall  appre- 
r"  hend  a  Highwayman.     [22]    [23] 


CHAP.     XIII. 

Of  Arrefls    by   publick   Officers. 

ARRESTS  of  Offenders  by  publick  Officers,  are  either  by  Virtue  of 
Procefs  from  fome  Court  of  Record,  or  without  fuch  Procefs. 
Arrefts  of  this  Kind  by  Virtue  of  fuch  Procefs,  Ihall  be  confidered  here- 
after in  their  proper  Place. 

Arrefts  by  publick  Officers  without  fuch  Procefs,  are  eithef 

1.  By  Watchmen. 

2.  By  Conftables. 

3.  By  Bailiffs  of  Towns,  ot 

4.  By  Jullices  of  Pc.ice. 

2  SeB.  t , 
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Se8l.  I.  But  before  I  confider  the  Nature  of  each  of  thefe  in  parti- 
cular, I  fhall  take  it  for  granted,  Tliat  where -ever  any  fuch  Arreft  may  be 
juftified  by  a  private  Perfon,  in  every  fuch  Cafe  a  fortiori  it  may  be  jufti- 
lied  by  any  fuch  Officer.  As  to  Arrefts  by  Watchmen,  I  fliall  firft  pre- 
mife  in  what  Manner  Watch  is  to  be  kept  in  every  Town,  and  then  rtiall 
fliew  the  Power  of  the  Watchmen, 

Seci.  2.  And  firft.  As  to  the  keeping  Watch  in  every  Town,  it  is  en- 
adled  by  the  Statute  of  Winchtjier,  Ch.  4.  I'hat  from  thenceforth  all  Toiims 
he  kept  as  it  had  been  tifed  in  'Times  pqjj'ed^  That  is  to  ivit,  from  the  Day  of 
Afcenfion  unto  the  Day  of  St.  Michael,  in  every  City  fix  Men  f:all  keep  at 
every  Gate,  in  every  Borough  twelve  Men,  in  every  Town  fix  or  four,  ac- 
cording to  the  Number  of  Inhabitants  of  the  Town,  andf:all  watch  the  Town 
continually  all  Night,  from  the  Sun-fetting  to  the  Sun-ri/ing. 

Se£l.  3.  And  it  is  farther  enaded  by  5  H.  4.  3.  That  the  Watch  to  be 
made  upon  the  Sea-Coafs  through  the  Realm,  fall  be  made  by  the  Number  of 
the  People  in  the  Places,  and  in  Manner  and  Form,  as  they  were  wont  to  be 
made  in  Times  paf,  and  that  in  the  fame  Cafe  the  Statute  of  Winchefter  be 
obferved  and  kept ;  and  that  in  the  Commifjions  of  the  Peace  this  Article  be 
put  in.  That  the  Juficcs  of  Peace  have  Power  thereof  to  make  Inquiry  in 
their  Sefions  from  Time  to  Time,  and  to  piinifi  them  which  be  fund  in  De- 
fault after  the  Tenor  of  the  f aid  Statute. 

SeSl.  4.     It  hath  been  refolved,  That  a  Stranger  who  is  not  an  Inha- 

•Cro.El.204.  bitant  of  a  Town,  '' cannot  be  compelled  by  Virtue  of  the  faid  Statute  of 

Winchcfer  to  keep  Watch  in  it ;  but  it  feems  to  be  agreed.  That  every  In- 

b  Vide  Co.      habitant  is  bound  to  keep  it  in  his  Turn,  or  to''  find  another  fufficient  Per- 

it.  70.  a.      ^^^  j.^  \itt^  it  for  him ;  from  whence  it  follows.  That  he  is  indidable  for 

'  Cro.Ei  204.  a  Refiifal :  But  it  is  '  not  agreed.  That  he  may  be  committed  by  the  Con- 

ftable  till  he  confent  to  do  his  Duty. 
2  H.  H.P.  C.      SeB.  5.  As  to  the  Power  of  Watchmen,  it  is  farther  enadled  by  the  faid 
^'  Statute  oi  Winchefter,  Ch.  4.  That  if  any  Stra7iger  do  pafs  by  the  Watch,  he 

Jljall  be  arrefted  until  Morning.  And  if  no  Sufpicion  be  found,  he  fiall  go 
quit ;  and  if  they  find  Caufe  of  Sufpicion,  they  ftoall  forthwith  deliver  him  to 
the  Sheriff,  and  the  Sheriff  7nay  receive  him  without  Damage,  and  fall  keep 
himfafely  until  he  be  acquitted  in  due  Manner.  And  if  they  will  not  obey  the 
Arreft,  they  ft:aU  levy  Hue  and  Cry  upon  the?n,  and  fuch  as  keep  the  Town 
fall  follow  with  Hue  and  Cry  with  all  the  Town  and  the  Towns  fiear,  and  fo 
Hue  and  Cry  ftoall  be  made  from  Town  to  Town,  until  that  they  be  taken, 
and  delivered  to  the  Sheriff'  as  before  is  faid:  And  for  the  Arreft ments  of 
fuch  Strangers  none  ftiall  be  punift:ed. 
Poph.  208.  ^^^_  (y  jt;  ig  liolden.  That  this  Statute  was  made  in  Affirmance  of  the 
Common  Law,  and  that  every  private  Perfon  may  by  the  Common  Law 
arreft  any  fufpicious  Night-walker,  and  detain  him  till  he  give  a  good  Ac- 
ccount  of  himfelf,  as  hath  been  more  fully  fliewn  in  the  precedent  Chap- 
ter, Sedion  20. 

Secondly,  As  to  fuch  Arrefts  by  Conftables,  I  fliall  endeavour  to  fhew, 

1 .  How  far  they  may  be  juftified  by  their  own  Authority. 

2.  How  fir  by  Virtue  of  a  Warrant  from  a  Juftice  of  Peace. 

SeSf.  7.  And  firft,  As  to  the  juftifying  of  fuch  Arrefts  by  the  Conftable's 
own  Authority  ;  it  feems  difficult  to  find  any  Cafe,  wherein  a  Conft-ahle 
is  impowered  to  i.rrfft  a  Man  for  a  Felony  committed  or  attempted,  in 
which  a  private  Ptrfuii  niight  not  as  well  be  juftified  in  doing  it :  But  the 

chief 
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chief  Difference  between  the  Power  and  Duty  of  a  ConfuMe  and  a  p..;- 
vate  Perfon,  in  Refpeft  of  fuch  Arrefts,  feeins  to  be  thic,  That  the  former  •  3  inft.  c  ,6. 
has  the  greater  Authority  to  demand  the  Affiffance  of  other.-;,  and  is  liable^"'''  '^'^"■ 
to  the  feverer  Fine  for  any  Ncglecfl  of  this  Kind,  and  has  no  fjre  Way  to','^^E\''^'.3  b. 
difcharge  himfelf  of  the  Arrefi:  of  any  Perfon  apprehended  by  liim  for  Fe-  i  H.  7  1.  a. 
lony-j  ^'  without  bringing  him  before  a  Jullice  of  Peace  in  order  to  be  cx-„^^  p't'^'f" 
amined,  as  (hall  be  more  fully  fliewn  in  the  i6th  Chapter  j  whereas  a  pri-,,j.  '  '^'' 
vate  Perfon  having  made  fuch  an  Arreft,  needs  only  to  deliver  his  Prifoncr  'oE^  ^-  '"•''• 
into  the  Hands  of  the  Conffable.  1 1- ^ ^  ''  '*■ 

Se^.   8,     But  it  is  faid,  That  a  Conffable   hath  Authority  not  only  to 
arreft  thofe  whom  he  fliall   fee  adtually  engaged  in   an  Affi-ay,  but  alfo 
to  detain  them  till  they  find  Sureties  of  tlie  Peace,  as  hath  been  more  ful- 
ly fbewn   in    the  "  fii-ft  Book;  whereas  a  private   Perfon    feems    to    have"  Ch.  fc- 
no  other  Power  in  a  bare  Affray,  not  attended   with  the   Danger  of  Life,  ^'''^^'  '"•' ''' 
but  only  to  ftay  the  ^  Affrayers   till   the   Heat  be  over,  and   then   deliver"'^  t.ch  6^. 
them  to  the  Conftable,  and  alfo  to  ffop  thofe  whom   he  fliall  fee  coming ^"^*  "'  '^' 
to  join   either   Party  :  But  it  is  difficult  to   find  any  Inftance  wherein   a 
Conftable  hath  any  greater   Power  than   a  private   Perfon   over  a  Breach 
of  the  Peace  out  of  his  View ;  and  it  feems  clear,  That  he  cannot  jufti- 
fy  an  Arreft  for  any  fuch  Offence,  without  a  Warrant  from  a  Juftice  of 
Peace,  &c. 

SeSt.  9.     As  to  the  juftifying  fuch  Arrefts  by  Conftables,  by  Virtue  of 
a  Warrant  from  a  Juftice  of  Peace,  it  feems  "  clear,  That  fuch  an  Arreft'  Dy.  244. 
unlawfully   made    by  a  Conftable   without  a  Warrant,  cannot  be  madeP':^'' 
good   by   a   Warrant   taken  out   afterwards;  alfo  it  hath  been  ^  holden, c'romp^r  149. 
That  if  a  Conftable,  after   he   hath  arrcfted  the  Party  by  Force  of  any  a- 
fuch  Warrant,  fuff'er  him  to  go  at  large,  upon  his  Promife  to  come  again  Mt^cap"^  -. 
at   fuch  a  Time  and   find  Sureties,    he  cannot  afterwards  arreft   him  byfol  338. 
Force  of  the  fime  Warrant :  However,  if  the  Party  return  and  put  him-''^'°"'-  '^8- 
feif  again  under  the  Ciiftody  of  the  Conftable,  it  feems,  that  it  may  be  oait.  ch^°i  17. 
probably  argued,  That  the  Conftable  may  lawfully  detain  him,  and  brino-i3E.  4  9.  a. 
him  before  the   Juftice   in  Purfuance   of  the  Warrant;  for  if  a  Perfon 
taken  by  Virtue  of  a  civil  Procefs,  and  voluntarily  fuffered  by  the  Sheriff' 
to  efcape,  may  afterwards  upon  his  Return  to  the  Prifon  be   kept  by  the 
Sheriff"  by  Virtue  of  the  fame  Procefs,  unlefs  the  Plaintiff"  rather  chufe  to 
take  Advantage  of  the  Efcape  againft  the  Sheriff^;  furely  a  fortiori  upon  an 
Arreft  for  a  Crime,  in  which  Cafe  it  is  to  be  prefumed.  That  the  Publick 
Good  requires  that  the  Party  be  brought  to  Juftice,  it  (hall  likewife  be  law- 
ful to  detain  a  Perfon  returning  to  the  Officer  after  fuch  an  Efcape :  How- 
ever as  the  Law  feems  ^  not  to  be  fettled  in  Relation  to  fuch  an  El'cape  af- «  See  i  Danv, 
ter  an  Arreft  by  Virtue  of  a  civil  Procefs ;  fo  neither  doth  it  feem  to  be  clear  ^^'-  ^3  3- 
in  Relation  to  an  Efcape  after  an  Arreft  by  Force  of  fuch  a  WarraTit  from  apj'  f,.^^'" 
Juftice  of  Peace.  Hob.  202. 

SeSf.   10.     But  it  feems  clear,  That  a  Conftable  cannot  juftify  any  Av-\}^^\^^'- 
reft  by  ''  Force  of  a  Warrant  from  a  Juftice  of  P^ce,  which  exprefly  ap- 2 'Lb.^  Jl." 
pears  in  the  Face  of  it,  to  be  for  an  Offence  whereof  a  Juftice  of  Peace "  14  H  8. 16. 
hath  no  JurifdlAion,  or  to  bring  the  '  Party  before  him  at  a  Place  out  of^^'g^P''  "*^' 
the  County  for  which  he  is  a  Juftice.     But   it  feems.  That  he  both  may^  Ctompt. 
and  ought  to  execute  a  general  Warrant  to  bring  a  Perfon  before  a  Juftice  '+9  •'• 
of  Peace,  to  anfwer  fuch  Matters  as  ffiall  be  objefted  againft  him  on  the  ^ 
Part  of  the  King  ;  for  that  the  Officer  ought  to  prefunie,  That  the  Juftice  ,,^''*''  '^^' 
hath  a  Jurifdidllon  of  the  Matter,  which   he  takes  ^  Conulance  of,  unlefs  1  H.  H  P.  C. 
the  contrary  aripear;  and  it  may  often  endanger  the  Efcape  of  the  Party  to  '77- 
oL.  IL  Y  make,,,. 
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Diiit.ch.'i  17.  niakc  known  the  Crime  he  is  accufed  of.  But  it  feems  to  be  very  qiicftion- 
Crompt.  '47-^i^jj,^  Whether  a  Conftable  can  juftify  the  Execution  of  a. general  Warrant 
1  H.  H.  P.  C  to  fearch  for  Felons  or  flolen  Goods,  bccaufe  fuch  Warrant  feems  to  be  i!- 
577-  legal  in  the  very  Face  of  it;  for  that  it  would  be  extremely  hard  to  leave  it 

114]  It's-  to  the  Difcretion  of  a  common  Officer  to  arreft  what  Perfons,  and  fearch 
Cro  jac.  81.  what  Iloufes  he  thinks  lit:  And  if  a  Juftice  cannot  legally  grant  a  blank 
"iifft''i'^'  Warrant  for  the  Arrcft  of  a  fingle  Perlbn,  leaving  it  to  the  Party  to  fill  it 
Yet  fee  a  Pre-  Up,  furely  he  cannot  grant  fuch  a  general  Warrant,  which  might  have  the 
cedent  of  this  EfFedl  of  an  Plundred  blank  W^n-rants. 

Kind,  Dalt.  ^^^^  ^  ^^^  y^^  perhaps  it  is  the  better  Opinion  at  this  Day,  That  any 
j^.,  Conllable,  or  even  private  Perfon,  to  whom  a  Warrant  fhall  be  direcled 

exempt.  147,"  from  a  Juftice  of  Peace  to  arreft  a  particular  Perfon  for  Felony,  or  any 
m8.  other   Miillemeanor    within   his    Jurifdidlion,    may    lawfully    execute    it^ 

Mp'i'l's'^"^'  whether  the  Perfon  mentioned  in  it  be  in  Truth  guilty  or  innocent,  and 
14  H.  8.  16.  whether  he  were  before  indided  of  the  fame  Offence  or  not,  and  whether 
Seech.  12.  ^j^y  Felony  were  in  Truth  committed  or  not,  for  however  the  Juflice  him^ 
Con't.'iinft.  felf  niay  be  punifliable  for  granting  fuch  a  Warrant  without  fufficlent 
'77-  Grounds,  it  is  reafonable  that  he  alone  be  anfwerable  for  it,  and  not  the 

^•P-C.  93.!  Officer,  who  is  not  to  examine  or  difpute  the  Reafonablenefs  of  his  Pro- 
ceeding ;  and  therefore  it  feems  that  the  old  Books,   (cited  in   the  forego- 
ing Chapter,  Seel.  15,  16.)  which  fay  generally,  That   no  one  can  jufli- 
fy  an  Arreft  upon  a  Sufpicion  of  Felony,  unlets  he   himfelf  fufpedl  th.e 
Party,  and  unlefs  the  Felony  were  in  Truth  committed,  ought  to  be  in- 
tended only  of  Arrefts  made  by  a  Perfon  of  his  own  Head,  or  in  Obe- 
dience  to   the  Command   of  a  Conftable,  or  other  fuch  like  minifterial 
Officer,  and  not  of  fuch  as  are  made  in  Purfuance  of  the  Warrant  of  a 
^^'' "^^^  "^'Juftice  of  Peace ;  for  inafmuch  as  it  feems  to  have  been  the  conftant  and 
6  Mod.  179.  allowed  Pradice  of  late,  to  make  out  Warrants  on  the  Sufpicion  of  Fe- 
Cro.  E.  130.  iQj-,y^  before  any  Indidment  hath  been  found  againfl  the  Perfon  fufpededj 
I    eon.  187.  ^^^  ^^  {-xvsx^  feems  to   be   countenanced  by  i  Of  ^Ph.  &  Mar.  13.  and 
2  G?  3  Fh.  &c  Mar.    10.  which   diredl  in  what  IVianner  Perfons  brought 
before  Juftices  of  Peace  upon  Sufpicion,  fliall  be  examined  in  order  to  their 
»4  inrt.  177.  being  committed  or  bailed;  and  fince  the  ancient  '  Opinion,  That  a  Ju- 
14  H  8.  1 5.   ([^[(-Q  of  Peace  cannot  make  out  a  Warrant  agalnft  a  Man  for  Felony,  who 
M4H^8'.i6,'hias   not  been  indided  before,  hath  been '' contradided  by  conftant  Expe- 
Bro  Faux      Hence;  and  fince  in  the  very  fame  '  Report  in  which  this  Rule  is  laid 
impnfon-       down.  That  a  Juftice  of  Peace  cannot  make  a  Warrant  againft  a  Perfon 
"zTi!  7.^3. pi.  who  has  not  been  indided  ;  it  feems  neverthelefs  to  be  agreed.  That  fuch 
9,i5.pl.  1.    a  Warrant  is  a  good  Juftification  for  the  Officer;  and  fince  none  of  the  "^ 
4  H.  7.  z  a.   g^yj^g  ,,jj.£j  ^y  gjj.  jg^<z{Y?/-^  Coke  to  maintain  the  contrary  Opinion,  mention 
10  H.7.  17.   the  Cafe  of  an  Arreft  by  Force  of  a  Warrant  from  a  Juftice  of  Peace,  but 
20  H.  7.  iz    generally  relate  only  to  Arrefts  by  private  Perfons  of  their  own  Authority, 
sE.VTl'-  °''  ^y  ^'-"^  Command  of  a  Conftable;  and   fince  too,  the''   Cafe,  which  is 
9  E.  4.  26.  b.fulleft  to  the  Purpofe,  wherein  it  is  refolved,  That  an  Arreft  of  a  Perfon  by 
'°^- +  '7-^- the  Command  of  a  Bifliop  for  fixying.  That  he  was  not  bound  to  pay 
13  E.  4"  9- a^  Tithes,  could  not  be  juftified  by  Force  of  the'  Statute,  which  authorized 
17  £.4.5.      Bifiiops  to  arreft  Peribns  for  Herefy,  for  which  this  Reafon  is  given  among 
7E-^4^3v     others.  That  the  Biihop  himfelf  could   not   juftify   fuch    an   Arreft,  and 
'loH.y.iy.  conlequently  could  not  authorize  another  to  make  it;  it  may  be  anfwered, 
f  2fi.4.ch.i5.  xhat  the  Refolution  in  that  Cafe  doth  not  wholly  depend  upon  this  Rea- 
fon, but  rather  perhaps  upon  thefe,  that  the  Biihop"s  Command  was  by  Pa- 
rol only,  and  not  by  Writing,  and  that  the  Statute  gave  him  no  Jurif- 
didion   o\cr  Points  not  Heretical;   and   that   the   Power   of  Imprifoning 
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Perfons  for  mere  rvTatteiv;  of  Opinion  ought  to  be  flridly  coiillrucd  :  And 
farther,  fince  the  Perlbn  injured  by  an  Arrell:  on  a  Juftice's  Warrant,  liathcto.  t:i  ,30. 
a  good  Aftion  againfl  the  Jufticc  who  granted  it,  if  he  ilid  it  niahciouily  '  ^^^°"-  '^'' 
of  his  own  Head,  in  order  to  opprefs  or  defame  the  Party  without  any 
probable  Ground  of  Sufpicion,  and  therefore  there  is  no  Neceility  of  gi- 
ving a  farther  Remedy  again ll:  the  Officer  who  obeys  the  Warrant :  And  far- 
ther, fince  it  is  in  general  a  great  Difcouragement  to  Officers,  to  fubjedt  tliem 
to  A<5lions  for  endeavouring  to  ferve  the  Publick,  by  paying  Obedience  to 
the  Precepts  o'i  thofe  whofe  Officers  they  are  ;  it  v/ou!d  certainly  be  very 
difficult  at  this  Day  to  maintain  an  Adtion  agaiiift  them  for  any  Arreft  of 
this  Kind,  unlefs  the  Warrant  appear  to  be  for  a  Matter  whereof  the  Ju- 
ftice  has  no  Jurifdiction.  It  feems  indeed  to  b,e  Ijpltjen  in  Brouchcr'&  OafeCro  jac.Si. 
in  Croke\  fecond  Report,  That  wliere  an  Officer  ^rrefts  a  Man  by  Force  of 
a  Warrant  from  a  Magiftrate,  pro  cerfis  Caujis,  without  lliewing  any  Caufe 
in  particular,  he  cannot  juilify  himfelf  in  an  Action  brought  againft  him 
for  fuch  Arreft,  without  ietting  forth  the  particular  Caufe  in  his  Plea ;  and 
yet  in  this  very  Report  it  feems  to  be' allowed,  That  fuch  a  general  Warrant 
is  good  ;  and  if  fo,  it  feems  ftrange,  That  the  Officer  Ihould  not  be  juftified 
by  fetting  forth  the  Truth  of  his  Cafe ;  fince  if  there  were  no  good  Caufe 
tojuAify  the  Grajiting  of  the  Warrant,  the  Magiftrate  ought  to  anfwer  fqr 
^  it, '  not  the  Officer.     [24] 

S0,  12.  Thirdly,  As  to  fuch  Arrcfls  by  Bailiffs  of  Towns,  it  is  enad:- 
•ed  by  the  labovementioned  Statute  of  Wiricbejiet\  Ch.  4.  T'bqt  ip  great  'Towiis 
being  walled^  The  Gates  JJmU  be  clofedfroin  the  Sun-fetting  until  the  Sun-rifmg^ 
and  that  na  Man  do  lodge  in  the  Suburbs,  ?ior  in  any  Place  out  of  the  Town^ 
from  nine  of  the  Clock  until  Day,  without  his  Hojl  will  anfwer  for  bitn :  And 
the  Bailiffs  of  Towns  every  Week,  or  at  the  leaf  every  fifteenth  Day,  fiall  make 
Inquiry  of  all  Perfons  being  lodged  in  the  Suburbs,  or  in  foreign  Places  of  the 
Towns;  and  if  thty  do  find  any  that  have  lodged  or  received  any  Strangers  or 
fufpicious  Perfons  againjl  the  Peace,  the  Bailiff's  ffall  do  Right  therein.  And 
furely  it  cannot  be  doubted,  but  that  by  Force  hereof  fuch  Bailiffs  may 
.lawfully  arreft  and  detain  any  fuch  Stranger,  being  found  under  proba- 
ble Circumftances  of  Sufpicion,  till  he  fhall  give  a  good  Account  of  him- 
felf. 

SeB.  13.  Fourthly,  As  to  fuch  Arrefts  by  Juftices  of  Peace,  I  fliall 
firft  take  it  for  granted,  That  where-ever  an  Arreft  of  this  Kind  by 
a  private  Perfon,  or  inferior  Officer  afting  of  their  own  Authority,  is  pj  p  ^ 
either  permitted  or  injoined  by  the  Law,  in  every  fuch  Cafe,  a  fortiori^ 
fuch  an  Arreft  by  a  Juftice  of  Peace  in  Perfon,  is  alio  permitted  or  in- 
joined. 

Arrefts  by  the  Command  of  Juftices  of  Peace,  as  fuch,  are  either, 

1.  By  Parol. 

2.  By  Warrant. 

Seel.   14.     And  firft,  As  to  fuch  Arrefts  by  Parol,  it  fe^ms.  That  any 
fuch  Juftice  may  lawfully,  by  Word  of  Mouth,  authorize  any  one  to  arreft 
.another,  who  ftiall  be  guilty  of  any  adlual  Breach  of  the  Peace  in  his  Pre-  Dale.  c.  n-, 
fence,  or  flaall  be  engaged  in  a  Riot  in  his  Abfence,  as  hath  been  more 
,-^. fully  ftiewn  in  the  hrft  Book,  Ch.  65.  Sed.  16.     [25] 
3 

As' 


84  Of  Arrejls  hy  pihlkk  Offiars,  Eook  11. 

As  to  fuch  Arrefls  by  the  W;;rn\nt  of  a  Juftice  of  Peace,  I  fliall  endeavour 
to  Ihew, 

1.  In  what  Cafes  a  Warrant  for  fuch  an  Arreft  may  lawfully  be  made 
by  fuch  a  Juftice. 

2.  In  what  Form  it  ought  to  be  made, 

3.  How  it  is  to  be  executed. 

As  to  the  firfl:  Point,  I  fiiall  confider, 

1 .  For  what  Offences  fuch  a  Warrant  may  be  granted. 

2.  Upon  what  Evidence. 

SeB.   15.     And  firft,  as  to  the  Offences  for  which  fuch  a  Warrant  may 
be  granted,  there  feems   to    be   no  Doubt,  but  that  it  may  be  lawfully 
granted  by  any  Juflice  of  Peace  for  Treafon,  Felony  or  Prc^ennmire,  or 
Supra  ch.  8.    a^y  other  Offence  againfl:  the  Peace,  as  hath  been  more  fully  fhewn  in 
e  •  33. 34-  jj^g  Chapter  concerning  JuJIices  of  Peace :  Alfo  it  feems  clear.  That  where- 
ever  a  Statute  gives  to  any  one  Juftice  of  Peace  a  Jurifdidion  over  any 
Dalt.ch.t  17.  Offence,  or  a  Power  to  require  any  Perfon  to  do  a  certain  Thing  ordain- 
12  Co.  130,  ^^  ^y  £^^j^  Statute,  it  impliedly  gives  a  Power  to  every  fuch  Juftice  to 
'    '  make  out  a  Warrant  to  bring  before  him  any  Perfon  accufed  of  fuch  Of- 

fence, or  compellable  to  do  the  Thing  ordained  by  fuch  Statute ;  for  it 
cannot  but  be  intended,  that  a  Statute  giving  a  Perfon  Jurifdidlion  over 
an  Offence,  doth  mean  alfo  to  give  him  the  Power  incident  to  all  Courts, 
of  compelling  the  Party  to  come  before  him.  And  it  would  be  to  little 
Purpofe  to  authorize  a  Man  to  require  another  to  do  a  Thing,  if  it  were 
to  be  underftood  that  the  Perfon  authorized  had  no  Power  to  compel  the 
Party  to  come  before  him. 

SeB.   1 6.     But  it  feems.  That  anciently  no  one  Juftice  of  Peace  could 
Dalt.ch.  117.  legally  make  out  a  Warrant  for  an  Offence  againft  a  penal  Statute,  or  other 
Bro.  Feace,  6.  Mifdcmeanor,  cognizable  only  by  a  Seflions  of  two  or  more  Juftices ;  for 
that  one  fingle  Juftice   of  Peace  hath   no   Jurifdidion  of  fuch  Offence, 
and   regularly   thofe   only   who   have   Jurifdidtion   over  a  Caufe   can    a- 
6. Mod  I       ward  Procefs  concerning  it.     Yet  the  long,  conftant,  univerfal  and  uncon- 
trolled Pradice  of  Juftices  of  Peace  feems  to  have  altered  the  Law  in  this 
Particular,  and  to  have  given  them  an  Authority  in  Relation  to  fuch  Arrefts, 
not  now  to  be  difputed. 
H.  r.  c.  93.       Se£l.   17.     But  I  do  not  find  any  good  Authority,  That  a  Juftice  can  ju- 
4  Inft.  'j/b.  j-jj^y  fending  a  general  Warrant  to  fearch  all  fufpeded  Houfes  in  general  for 
ftolen  Goods,  as  hath  been  more  fully  ftiewn,  SeSl.  xo.     [26]  " 

Se£l.  18,  Secondly,  As  to  the  Evidence  on  which  fuch  a  Warrant  is 
to  be  granted,  it  feems  probable,  That  the  Pradice  of  Juftices  of  Peace 
?H.  H.  P.C.  in  Relation  to  this  Matter  alfo,  is  now  become  a  Law,  and  that  any  Ju- 
6°Mod°!  ^^'^^  °^  Peace  may  juftify  the  Granting  of  a  Warrant  for  the  Arreft  of 
QjjxreDalt.  any  Perfon  upon  ftrong  Grounds  of  Sufpicion  for  a  Felony  or  other  Mif- 
'/7.  demeanor,  before  any  Indidment  hath  been   found  againft  him.     Yet  in- 

•^6"."'  ''^^■^'afmuch  as  Juftices  of  Peace  claim  this  Power  rather  by  Connivance,  than 
any  cxprefs  Warrant  of  Law,  and  fince  the  undue  Execution  of  it  may 
prove  fo  highly  prejudicial  to  the  Reputation  as  well  as  the  Liberty  of 
the  Party,  a  Juftice  of  Peace  cannot  well  be  too  tender  in  his  Proceed- 
ings of  this  Kind,  and  feems  to  be  punifliable  not  only  at  the  Suit  of  the 
King,  but   alfo   wf  the   Party   grieved  ]    if  he   gr^^nt   any   fjch   Warrant 

groundkfly 
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groundlefly  and  malicioufly,  without  fiich  a  probable  Cauie,  as  might  In- Cro.  El  i^^. 
duce  a  candid  and  impartial  Man  to  fufpecl  the  Party  to  be  guilty.  *   ■^"^  '  '' 

SeB.    19.     And  fince  both   Coke  and  Hak  feem  to  difapprove  of  fuch  +  tn^- 177- 
Warrants  granted  upon  Sufpicion,  and  the  old  Books  fcem  generally  to  ^^^  \f^(^\)^ 
difallow  all  Arrets  for  the  Sufpicion  of  Felony  made  by  any  other  Per- ch.  iz.ica,  " 
fon  whatfoever,  except  the  very  Perfon  who  hath  the  Sufpicion;  it  is  cer-  '5- 
tainly  a  fafe  Way  of  Proceeding  for  him,  who  hath  the  Sufpicion,  to  make 
the  Arreft  in  his  proper  Perlbn,  and  to  get  a  Warrant  from  a  Jufllce  of 
fr:^  Peace  to  the  Conftable  to  keep  the  Peace.     [27] 

Se5l.  20.     And  perhaps  there  may  be  this  Difference  between  the  War- 
rant of  a  Juftice  of  Peace,  for  fuch  Caufes  which  he  has  not  Authority 
to  hear  and  determine  as  Judge  without  the  Concurrence  of  others,  and 
fuch  Warrant  for  an  Offence   which   he  may  fo  determine,  without  the 
Concurrence  of  any  other:  That  In  the  former  Cafe,  Inafmuch  as  he  ra- ^'■°-^'' '?°• 
the^  proceeds  minifterially  than  iudicially.  If  he  aft  corruptly,  he  is  liable'    ^°"' *  '' 
to  an  Action  at  the  Suit  of  the  Party,  as  well  as  to  an  Information  at  the 
Suit  of  the  King:  But  in  the  latter  Cafe  he  is  punifhable  only  at  the  Suit  J^g.'^pLi^z.e! 
of  the  King,  for  that  regularly  no  Man  Is  liable  to  an  Adion  for  what  he  Canh.  492. 
doth  as  Judge. 

As  to  the  fecond  Point,  'vix.    In  what  Form  fuch  a  Warrant  is  to  be 
made  j  I  fhall  lay  down  the  following  Rules : 

Se6l.  21,  I.  That'  it  ought  to  be  under  the  Hand  and  Seal  of  the.,  h.h.P.G. 
Juftice  who  makes  it  out.  577. 

SeB.  22.     II.  That  it  ''  ought  to  fet  forth  the  Year  and  Day  wherein  it '  *J-  "•  ^-  '^• 
is  made,  That  in  an  Adtion  brought  upon  an  Arrefl  made  by  Virtue  of  it.  Dale.  cap. 
it  may  appear  to  have  been  prior  to  fuch  Arreft.  117- 

Se5t,  23.     III.  That  it  is  "  fafe,  but  perhaps  not  neceffary,  in  the  Body  ^^^h /'^6. 

of  the  Warrant  to  fliew  the  Place  where  it  was  made ;  yet  it  feems  ne-  "  Dait.  cap.* 

ceffary  to  fet  forth  the  County  in  the  Margin  at  leaft,  if  it  be  not  fet  forth  "7- 

•     ^i      o   J  See  the  Prece- 

in  the  Body.  _  ^^^,^  i„  Dak. 

Se£l.  24.     IV.  That  it  may  be  made  either  in  the  Name  of  the  King,  cap.  1 21. 
or  of  the  Juftice  himfelf,  as  appears  from  the  Precedents  above  referred  to. '  ^^^''  "P" 

^eSi.  25.  V.  ■*  That  if  It  be  for  the  Peace  or  Good  Behaviour,  it  is  ad- Lamb!  85,86." 
vifeable  to  fet  forth  the  fpecial  Caufe  upon  which  it  is  granted;  but  If  ItCrompt.  147, 
be  for  Treafon  or  Felony,  or  other  Offence  of  an  enormous  Nature,  it  Is  doajfc'  117 
faid.  That  it  is  not  neceffary  to  fet  it  forth;  and  it  feems  to  be  rather  Supra  fea.  10*. 
difcretionary,  than  neceffary  to  fet  it  forth  in  any  Cafe.  2  H.H.  P.  c. 

Se5t.   26.     VI.  ''That  fuch  a  Warrant  may  be  either  general,  to  bring  'oait.  cap. 
the  Party  before  any  Juftice  of  Peace  of  the  County,  or  fpecial,  to  bring  u?. 
him  before  the  Juftice  only  who  granted  it.  '  ^°'-  ^^P* 

Se5l.  27.     VII.  '  That  It  may  be  diredled  to  the  Sheriff,  Bailiff,  Confta-  fc-;.  59.  b. 
ble,  or  to  any  indifferent  Perfon  by  Name,  who  is  no  Officer ;  for  that  ^^°-  Peace,  9. 
the  Juftice  may  authorize  any  one  to  be  his  Officer,  whom  he  pleafes  to '  ^^'''  '^^^' 
make  fuch,  yet  It  is  moft  advifeable  to  direft  it  to  the  Conftable  of  the  Cromp.  147. 
Precind:  wherein  it  is  to  be  executed  ;  ^  for  that  no  other  Conftable,  and  '  4  «•  s.  16. 
a  fortiori  no  private  Perfon,  is  compellable  to  ferve  it.  SaTk.  "" 

SSalk.  176. 

As  to  the  third  Point,  viz.   In  what  Manner  fuch  Warrant  Is  to  be  exe-  'H.  h.p.  c. 
cuted,  I  fhall  lay  down  the  following  Rules :  \  H.  H.  P.  C. 

110, 
SeB.  28.     I.  That  a  Bailiff",  or   a    Conftable,  if  they   be   fworn    and 
commonly  known  to  be  Officers,    and  adl  within  their  own   Preclnfts, 
Vol.  II.  Z  need 
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8  E.4. 14.3.  j^ggj  jiQt  fiiew  their  Warrant  to  the  Purty,  notwithftanding  he  demand  the 
6 Co.  54.^    'Sight  of  it;  but  that  thefe  and   al!  other  Pevfons  whatfoever  making  an 

9  Co.  69.  Arreft,  ought  to  acquaint  the  Party  witli  tlie  Subltance  of  their  Warrants, 
lU.H.V.C.^^^  that  all  private  Perfons  to  whom  fuch  Warrants  fiiall  be  direfted,  and 
2H.  H.  P.  c.even  Officers,  if  they  be  not  fvvorn  and  commonly  known,  and  even  thefe, 
» <  6.  if  they  ad  out  of  their  own  Precinds  mufl  fl;iew  their  Warrants,  if  demanded. 

[28] 
Dalt.cap.117.      gg^^   29.     II.  That  the  Shcrift  having  fuch  Warrant  direded  to  him, 
•4-  '4-  ^•jji^y  authorize  others  to  execute  it;  but  that  every  other  Perfon  to  whom 

it  is  dircdcd,  muil:   perfonally   execute   it;   yet  it   feems,  That  any  one 

may  lawfully  affift  him. 
Carth.  508.         Sec}.  30.     III.  That  if  a  Warrant  be  generally  direded  to  all  Confta- 
h"h'p^c     ^^^^'  "^  °"^  ^'^"  execute  it  out  of  his  own   Precind ;  but  if  it  be  direded 
j8,  ■  ■    ■    to  a  particular  Conftable  by  Name,  he  may  execute  it  any  v/here  with- 
2  H.  H.  P.  C.  in  the  Jurifdidion  of  the  Juftice. 
1 10. 

Ld.  Raym. 

546. 


CHAP.     XIV. 

Where    Doors    may     be    hrohn    open    hi    Order   to    777 ake   a7i 
An^eji, 

Se£f.   I.    A  ND  now  I  am  to  confider  in  what  Cafes  it  is  lawful  to 
/  \     break    open    Doors,   in    Order  to  apprehend   Offenders ; 

and  to  this  Purpofe  I  rtiall  premife.  That  the  Law  doth  never  allow  of 
•a/Aff.  35.  fuch  ^  Extremities  but  in  Cafes  of  Neceflity ;  and  therefore.  That  no  one 
4lnft.  177.  ^^^  juftify  the  Breaking  open  another's  Doors  to  make  an  AiTeft,  unlefs 
Dait^cap.^g.he  firft  fignify  to  thofe  in  the  Houfe  the  Caufe  of  his  Coming  and  re- 
2  H.  H.  P.  c.  queft  them  to  give  him  Admittance. 

hVc''o"  ^^^-  2-  •^"'^  where  a  Perfon  authorized  to  arreft  another  who  is  fhel- 
Fitz. Execu-  tcred  in  a  Houfe,  is  denied  quietly  to  enter  into  it,  in  Order  to  take  him; 
tion,  25.  2.    |j  feems  generally  to  be  agreed.  That  he  may  juflify  Breaking  open  the 

Doors  in  the  following  Inflances. 
'•27Aff.  sc.  SeSf.  3.  I.  Upon  a '' G7/»/W  grounded  on  an  Indidment  for  any  Crime 
12  Co.  131.  whatfoever,  or  upon  a  '^  Capias  from  the  ^  King's  Bench  or  Chancery,  to 
^M^'  6^ 6  compel  a  Man  to  find  Sureties  for  the  Peace  or  Good  Behaviour,  or  even 
668°°'  °  '  upon  a  Warrant  from  a  Juftice  of  Peace  for  fuch  Purpofe. 
<Dalt.cap.78.  SeSf.  4.  II.  Upon  a  '  Capias  iitlagatuni,  or  Capias  pro  fine,  in  any 
^ror6;l''-Adion  whatfoever. 

668.  SeSf.  5.     III.  Upon  the  ''  Warrant  of  a  Juftice  of  Peace,  for  the  Levy- 

Cro.El.  908.  jj^g  Qf  j^  Forfeiture  in  Execution  of  a  Judgment  or  Convidion  for  it 
dIiImp".  78.  grounded  on  any  Statute  which  gives  the  Whole,  or  put  Part  of  fuch 
'2  Jones  233,  Forfeiture  to  the  King,  and  authorizes  the  Juftice  of  Peace  to  give  fuch 
^^'^'  Judgment  or  Convidion  for  it. 

8  Dait.  cap.  Se5l.  6.  IV.  Where  a  s  forcible  Entry  or  Detainer  is  either  found  by 
22  and  7S.  Inquifition  before  Juftices  of  Peace,  or  appears  upon  their  View. 
"H.  P.c.  90,  ^^f^_  ^_  Y_  h  \Yijere  one  known  to  have  committed  a  Treafon  or  Fe- 
?H.H.  P.C.lony,  or  to  '  have  given  another  a  dangerous  Wound,  is  purfued  either 
588, 589.  with  or  without  a  Warrant,  by  a  Conftable  or  private  Perfon  :  But  where 
Dait  cap.  78.  ^^^^  lies  under  a  probable  Sufpicion  only,  and  is  not  indided,  it  feems  the 

'?3E.t.?-b-  ^^"^^ 
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better  '  Opinion  at  this  Day,  That  no  one  can  juftify  tlie  Breaking  open '  ^^^C- 91' 
^Doors  in  Order  to  apprehend  him.     [29]  (J;,j""i  '\^- 

Se£t.  8.     VI.  Where  an  *>  Affray  is   made  in  a  Houfe  in  the  View  or  9- a.'   ^    "^' 
Hearing   of  a  Conftable ;  or  where  thole  who   have  made  an  Affray  in  ^'°-  ^'"'^°"- 
his  Prefence  f^y  to  a  Houfe,  and  are  immediately  purfued  by  him,  and  he  Dah.  «p  73. 
is  not  fuffered  to  enter ;  in  Order  to  fupprefs  the  Affray  in  the  firfl  Cafe,  F'tz^^ar  '  10. 
or  to  apprehend  the  Affrayers  in  either  Cafe.  "HPC.  13^-, 

Seel.  9.     VII.  Wherever  a  ^  Pcrfon  is  lawfully   arreflcd  for  any  Caufe  2  Vf  H.  P.C. 
and  afterwards  efcapes,  and  fhelters  him  in  a  Houfe.  9S- 

SeB.   10.     Alfo  it  is  enaded  by  3  ^  4  Jac.  i.  Par.  35.    That  iipn'^^^^/.l^^X 
any  lawful  Writ,  V/arrant  or  Procefs  .  awarded  to  any  Sheriff'  or  other  Of-  Uro.  Faux 
fcer,  for  the  'Taking  of  any  Popip  Recufant,  Jianding  excommunicated  for^^^^'''''^' 
fuch  Recufancy,  it  Jhall  be  lawful,  if  need  be,  to  break  open  any  Houfe.  ^T  Mod.  173. 

Sc£l.   II.     But  it  hath  been  refolved.  That  where  Juflices  of  Peace  are,  174.  211.' 
by  Virtue  of  a  Statute,  authorized  to  require  Perfons  to  come  before  them,  I'^ji"'  *" 
to  take  certain  Oaths  prefcribed  by  fuch  Statute,  the  OfBcer  cannot  law-  ^  '"  ^^' 
fully  break  open   the  Doors  of  the  Perfons  who  fliall  be  named  in  any 
Warrant  made  in  Purfuance  of  fuch  Statute,  in  order  to  be  brought  be- 
fore the  Juftices  to  take  fuch  Oath,  becaufe  fuch  Warrant  is  not  ground- 
ed  on   a   precedent   Offence ;    neither   doth   it   appear.    That   the    Party 
either  is  or  will  be  guilty  of  any  :  But  it  feems  clear,  That  if  an  Officer 
enter  into  any  Houfe  to  ferve  any  fuch  Warrant,  and  the  Doors  of  the 
Houfe  be  locked  upon  him,  being  in  fuch  Houfe,  he  or  his  Friends  may 
juflify  Breaking  them  open,  in  Order  to  regain  his  Liberty;  for  that  even 
in  the  Execution  of  civil  Procefs,  the  Law  allows  of  the  Breaking  opencra  ja^c^csc.' 
Doors  in  the  like  Circumflances. 


CHAP.     XV. 

Of  Bail, 

Se£t.   I.    A  ND  now  I  am  to  confider  in  what  Manner,  and  in  what 
t\  Cafes  Offenders  are  to  be  bailed ;  as  to  which  it  is  to  be 
obferved.  That  wherever  a  Perfon  is  brought  before  a  Juftice  of  Peace  H.  P.  c.  og; 
upon  an  Accufation  of  Treafon  or  Felony,  he  mufl  be  either  bailed  or  ^'°'"P'- '54- 
committed,  unlefs  it  manifeiHy  appear  that  no  fuch  Crime  was  committed,  \fo^'^'^' 
or  that  the  Caufe  for  which  alone  the  Party  was  fufpedled,  was  totally'    '  '^'" 
groundlefs;  in  which  Cafes  only  it  is  lawful  to  difcharge  him  without 
Bail. 

For  the  better  Underftanding  of  the  Nature  of  Bail,  I  fhall  confider  the 
following  Points : 

1 .  The  Nature  of  Bail  and  Mainprize  in  general. 

2.  What  fliall  be  faid  to  be  fufficient  Bail. 

3.  The  Offence  of  taking  infufficient  Bail. 

4.  The  Offence  of  granting  it  where  it  ought  to  be  denied. 

5'  The 
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5.  The  Offence  of  denying,  delaying  or  obilruding  it  where  it  ought 
to  be  granted. 
•2H.H.P.C.  f^    In  what  Cafes  it  is  grantable. 

Dalt.  cap.  7.  In  what  Form  it  is  to  be  taken. 

"4-  8.  What  fliall  forfeit  the  Recognizance. 

Lamb.  340.  '-' 

4lni1.  180. 

oi  Ric.  3.  3.  And  firft,  As  to  the  Nature  of  Bail  and  Mainprize  in  general,  I  mall  en- 

3  ^-  7-  3-  deavour  to  fliew. 

1  &  2  Ph.  &.  ^ 

Mar.  13. 

"^H.P.c.  96.  I.  In  what  Refpeds  they  agree. 

U^lWt  2.  In  what  they  differ. 

180. 

'J?'it^*i"'  ^^^'  ^'  ^^^  ^^^^  ^^^  Particular  It  feems,  That  the  Words  Bail  and 
Br'o^'Ma'in'-^  Mainprife,  are  often  ufed  promifcuoufly  in  our  '  Law-Books  and  ^  Ads  of 
prife,  89.  Parliament,  as  fignifying  one  and  the  fame  Thing  ;  and  it  is  "  certain, 
mS'  Hfe  ^  ^^^^  ^^^^  ^"'^  Mainprife  agree  in  this  Notion,  that  they  fave  a  Man 
Ch.  3.  and  the  from  Imprifonment  in  the  common  Gaol,  by  his  Friends  undertaking  for 
Books  cited  i^j^^  before  certain  Perfons  for  that  Purpofe  authorized,  that  he  {hall  ap- 
Tg.".^^""'  pear  at  a  certain  Day,  and  anfwer  the  Crime  with  wliich  he  is  charged, 
Cont.  4H.  6.  and  be  juftified  by  Law. 

8p'„2'-  Se£l.  3.     As  to  the  fecond  Particular,    The  chief,  if  not  the  ^  only, 

pL  3.  ^  Difference  between  Bail  and  Mainprife  feems  to  be  this.  That  a  Man's 
'  I  H.H.P.C.  Mainpernors  are  "  barely  his  Sureties,  and  cannot  juftify  the  Detaining 
3  H  H  P  C  °''  Imprifoning  of  him  themfelves,  in  Order  to  fecure  his  Appearance : 
35, 124, 125!  But  that  a  Man's  Bail  are  looked  upon  as  his  ^  Gaolers  of  his  own  choo- 
H.  P.  c.  g8.  fing^  and  that  the  ^  Perfon  bailed  is  in  the  Eye  of  the  Law,  for  many 
priTe,  t2^'"i3.  Purpofes,  efteemed  to  be  as  much  in  the  Prifon  of  the  Court  by  which 
«S.P.C.64D.  he  is  bailed,  as  if  he  were  in  the  adual  Cuftody  of  the  proper  Gaoler. 
21H.7.33.PI.  jgyj.  J  Jq  j^qj  ^^^  tj^is  Point  clearly  fettled  in  Relation  to  any  other  Court 
22  H.  6. 59.  befides  the  King's  Bench,  as  hath  been  more  fully  (hewn  Ch.  6.  SeB.  4. 
pl-  «3'  However  it  feems  certain  in  every  Bailment,  That  if  the  Party  bailed  be 

39  H.  6.  27.  h  fufpected  by  his  Bail  as  likely  to  deceive  them,  he  may  be  detained  by 
32  H.  6.  4.  them,  and  enforced  to  appear  according  to  the  Condition  of  the  Recogni- 
P'-  3-  zance,  or  may  be  '  brought  by  them  before  the  Juftice  of  Peace,  by  whom 

gra^ch.e.  j^^  ^^.^jj  ^^  committed,  unlefs  he  find  new  Sureties, 
h  Fi'tz.  Main-  Se£t.  4.  As  to  the  fecond  Point,  viz.  What  fliall  be  faid  to  be  fuffi- 
prife,  12, 13.  ^jgj.,t  g^ii^  i,.  feems  to  be  ^  agreed,  That  no  Perfon  ought  in  any  Cafe  to 
Brook  Main-^  be  bailed  for  Felony  by  lefs  than  two  ;  and  it  is  '  faid  to  be  the  Pradice  of 
prife,  99-  file  King's  Bench,  not  to  admit  any  Perfon  to  Bail  upon  a  Habeas  Corpus 
zH.  H.p.  c.  ^j^  a  Commitment  for  Treafon  or  Felony  without  four  Sureties:  Alfo  ""it 
i  H.  P.  c.  96.  feems  to  have  been  anciently  an  eftabliflied  Rule,  That  none  under  the 
jpaltwp"  4- Degree  of  Subfidy-men,  fhould  be  admitted  to  bail  any  Perfon  for  a  ca- 
,2*-  '  ■  'pital  Crime:  But  the  Manner  of  granting  Taxes  by  Way  of  Subfidy  ha- 
H.  P.  C.  97.  ving  been  of  late  for  many  Years  difufed,  this  Rule  at  prefent  feems  to 
s^'^cCo  lot' ^^  of  little  Ufe  :  But  the  only  fure  Way  of  proceeding  in  this  Cafe,  is 
'  Style's  Pra-  to  take  Care  that  every  one  of  the  Bail  be  of  Ability  fufficient  to  anfwer 
aicai  Regi-  the  Sum  in  which  they  are  bound,  which  "  ought  never  to  be  lefs  than. 
'»^ll't°cap  f^^ty  Pounds  for  a  capital  Crime,  but  may  be  as  much  higher  as  the  Ju- 
70  &  114.'  flices  in  Difcretion  fliall  think  H  to  require,  upon  Confideration  of  the 
Jf-^PC97-    Ability   and   Quality   of  the    Prifoner,  and  the   Nature  of  the   Offc 


1 14. 


_  ence : 

"^'  And  if  it  fliall  item  doubtful,  whether  the  Perfons  who  offer  themfelves 
H.'p.  C97.  to  be  Sureties,  be  able  to  anfwer  fuch  Sum;  it  is  °  faid,  That  the  Perfon 
"Dalt.  cap.  ^yj^^  |g  ^^  ^^[.g  ^i^g  g,^j]^  j-^j^y  examine  them  on  their  Oaths  concerning 
Cromp.  194.  their  Sufficiency  :  And  if  a  Perfon  who  has  Power  to  take  Bail  be  fo  farim- 
2  H.H.P.C.  n  pcfed 
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pofed  upon  as  to  iuff.r  a  Prifoner  to  be  bailed  byjifufficient  Pcrfons,  i;  is 
faid,  That  either  he,  or  any  other  Pcrlbn  who  hath  Power  to  bail  \\\m,^^  ^- ^■'^■ 
may  require  the  Party  to  find  better  Sureties,  and  to  enter  into  a  new  P-c-^YiT*'^  *** 
cognizance  with  them,  and  may  commdt  him  on  his  Refjlld,  for  t]}ut  in- 
fuflicient  Sureties  are  as  no  Sureties. 

ScSL  5.     But  Juftices  rnuft  talce  Care,  Thct  under  Pretence  of  demand- 
ing fufiicient  Surety,  they  do  not  niake  fo  excefTive  a  Demand,  :'.s  in  effedt  ■ 
amounts  to  a  Denial  of  Bail;  for  this  is  looked  on   as  a  great  Grievance, 
and  is  complained  of  as  fuch  by  i  IV.  &  M.  Scjf.  2.  by  whicli  it  is  declared, 
'That  Rxcjjive  Bail  ought  not  to  be  required. 

ScSf.  6.     As  to  the  third  Point,  viz.  the  Offence  of  taking  infufficient 
Bail,  it  feemsciearj  That  where-ever  a  Sheriff,  in  Purfuance  of  the  Statute 
oi  Wtilminjier^  cap.  15.  Or  Juftices  of  Peace   in   Purfuance  of  the  fubfe- 
quent  Statutes,  grounded  on  the  faid  Statute  of  Wejinnnfier  i.  and  fet  forth 
more  at  large  in  the  following  Part  of  tliis  Chapter,  fh.ili  admit  any  Per- 
fon  to  bail  for  Felony,  with  infufficient  Suieties,  who  flmll  not  afterwards 
appear  according  to  the  Condition  of  the  Recognizance,  the  Juflices  of  Af- 
fife  may,    by  Force  of  27  Rd.  i.chap.  3.  commonly  called  the  Statute  ^i» \'ide  fupra, 
Jinibus  levatis,  impofe  fuch  Fine  on  fuch  Sheriff  or  Juffices  of  Peace,  as  to^^P'  ^  '^f^' 
fuch  Juftices  of  Affife  in  their  Difcretion   fliall  feem  proper.     But  if  a  Pri- Dak. cap.  1 14; 
foner,  who  is  bailed  by  infufiieient  Sureties,  do  appear  according  to  the  Con-^^  P-  ^-  97- 
dition  of  the  Recognizance,  it  feems  that  thofe  who  admitted  him  to  bail 
are  fafe,  inafmuch  as  the  End  of  the  Law  is  anAvered,  and  the  Appearance 
of  the  Prifoner  as  effedually  procured  by  fuch  Sureties,  as  if  they  had  been 
never  fo  fufHcient. 

SeB.  7.     As  to  the  fourth  Point,  viz.   The  Offence  of  granting  Bail 
where  it  ought  to  be  denied:  There  is  no  Doubt  but  that  the  Bailing  ofs.  p.  c.  33F. 
a  Perfon  who  is  not  bailiable  by  Law,  is  punifliable  either  at  Common 77-  a. 
Law,  as  a  negligent  Efcape,  as  fliall  be  more  fully  fliewn  in  the  Chapter  jj^' ^' ^9- 
concerning  Efcapes,  or  as  an  Offence  againft  the  feveral   Statutes  concern- Fitz.Eicape,4. 
ing  Bail.  Cawn.  2+6. 

Sea.  8.     And  firfl  it  is  enaded  by  the  Statute  oiWeftminftcr  1.15.  That  "z^^'  "^  ^^' 
if  the  Sheriff,  or  any  other,  let  any  go  at  large  by  Surety,  that  is  ?iot  reple-  1  H.  H.  P.  C. 
vifable,  if  he  be  Sheriff,  or  Confakle,  or   any   other  Bailiff  of  Fee,  which^^^' ^'i''- 
hath  keeping  of  Prifons,  and  be  thereof  attainted,  he  fall  lofe  his  Fee  and 
Office  for  ever.     And  if  the   Under-Sheriff,  Conjiahle,  or  Bailiff  of  fuch  as 
have  Fee  for  keeping  of  Frifons,  do  it  contraj-y  to  the  Will  of  his  Lord,  cr 
ajiy  other  Bailiff  being  not  of  Fee,  they  Jkall  have  three  Tears  Imprifonment, 
and  make  Fine  at  the  King's  Pleafure. 

SeSi.  9.     Alfo  it  is  enadled  by  2y  Ed.  i.  commonly  called  the  Statute  de 
fjiibus  levatls,  cap.  3.  That  the  Jujiices  afjigned  to  take  Affife s,  &c.  when  they  Vi<3e  fupra, 
deliver  the  Goods,  &c.  ffall  inquire  if  Sheriffs,  or  any  other,  have  let  cut  by  ^^^'  \' ,  ^ 
Replevin  Prifons  not  rep  lev  if  able,  ar  have  off  hided  in  any  Thing  contrary  to  &c. " 
the  Form  of  the  faid  Statute  of  Weflminfler   i.  and  vchom  they  PmU  find 
Guilty  they  ffall  chafen  and  puniff  in  all  Things,  according  to  the  Fortn  of 
the  faid  Statute. 

SeSl.  10.  And  it  is  firther  enadled  by  4  Ed.  3.2.  That  at  the  Time  of  the 
Affgnment  (f  Keepers  of  the  Peace,  Mention  JJjall  be  made.  That  fuch  as  Jhall 
be  indited,  or  taken  by  them,  fall  not  be  let  to  Mainprife  by  the  Sheriffs,  nor 
by  none  other  Minijlers,  if  they  be  not  mainpernable  by  Law  ;  nor  that  7ione  who 
ere  indicted  Jlmll  be  delivered  but  by  the  Co  in  mo  n  Law.  And  that  the  fu/Hces  Vide  fupra, 
afjigned  to  deliver  the  Gaols,  Jhall  have  Power  to  inquire  of  Sheriffs,  Gaolers,  ^i*!"  ^; 
and  others,  in  whofe  IFard  fuch  Perfons  indited  ffall  be,  f  they  make  Deli-  ■^•'^''^' 

A^OL.  n.  A  a  vcrance. 
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verance^  cr  let  tp'MainpriJe,,  my  fo  tndidicdy  which  be  not  mainpernable ;  and 
to  pmiijh  the  /aid  Sheriffs,  Gaolers,  and  others,  if  they  do  any  Thing  againjl 
the  faidAB. 

SecL  1  ].  And  it  is  enadied  by  i  £?  2  Ph.  &  Mar.  13.  That  no  Jujlice 
or  yi/Jiices  of  Peace,  fall  let  to  Bail  or  Mainprise  any  Perfon  or  Perfons, 
which  for  any  Ofetice  or  Offences,  by  them,  or  any  cf  them  committed,  be  de- 
clared not  to  be  replevifed  or  bailed,  or  be  forbidden  to  be  replevifed  or  bailed, 
by  the  abovemefitioned  Statute  of  Weftminfter  the  .fiift,  cap.  1 5.  And  that  the 
fufices  of  Gaol-Delroery  of  the  Place  where  fnch  fufiices  of  the  Peace  fall 
l}e  guilty  offucb  Offence,  upon  due  Proof  thereof,  by  Examination  before  them, 
ff  all  for  every  fuch  Offence  fet  ftich  Fine  on  e^^Jery  fuch  fuftice,  as  the  fame 
Jufices  of  Gaol-Delivery  Jl^all  think  meet,  dec. 
2Stra.  1216.  SeB.  12.  It  hath  been  refoved,  That  it  is  no  Excufe  for  Juftices  of 
Peace  admitting  a  Perfon  to  Bail,  who  was  in  Truth  committed  for  a 
Caufe  not  bailable  by  Law,  that  they  did  not  know  that  he  was  commit- 
Poph.  96.  fgj  for  fuch  Caufe  j  and  that  no  other  Caufe  of  his  Commitment  was  men- 
*'"'''"*■  tioned  in  his  Mittimus  but  the  Sufpicion  of  Felony;  for  that  they  ou^-,  , 
at  their  Peril,  to  have  informed  themfelves  of  the  Caufe  for  which  tlie 
Party  was  committed,  that  they  might  be  fitisfied  that  he  was  baiiaule  by 
Law. 

SeB.   13.     As  to  the  fifth  Point,  viz.  The  Offence  of  denying,  delay- 
ing, or  obftrufting  Bail,  where  it  ought  to  be  granted ;  this  feems  to  be  a 
Vide  14  tJ.    Mifdemeanor,  not  only  by  the  Statute,  but  alfo  by  the  Common  Law, 
H  P  c  '0     ^"'^  punifhable  thereby  as  an  Offence  againft  the  Liberty  of  the  Subjedl, 
Dah.cap.114.  not  only  by  Adion  at  the  Suit  of  the  Party  wrongfully  imprifoned,  but  alfo 

by  Indidment  at  the  Suit  of  the  King. 
H.  P.  C.  97.        SeB.   14.     But  it  feems  clear,  That  he  who  has  Power  to  bail  another  is 
lAH^T'ioa!  "0'^  bound  to  demand  of  him  to  find  Sureties,  and  to  forbear  committing 
Bro.  Peace,  7.  him  'till  he  fhall  refufe  to  find  them  ;  but  may  well  juftify  his  Commitment, 
Mainprife,29.  unlcfs  the  Party  himfelf  fhall  offer  his  Sureties. 

SeB.  15.  The  principal  Statutes  relating  to  this  Offence,  are  the  above- 
mentioned  Statute  of  Wejljninfer  i.  15.  and  the  Statute  de  finibus,  cap.  3. 
and  31.  Car.  2.  cap.  2.  commonly  called  the  Habeas  Corpus  Act :  By  the  firft 
whereof  it  is  enadttd.  That  if  any  with-hold  Pr  if  oners  replevifable,  after 
that  they  have  offered  fuffcient  Surety,  he  pall  pay  a  grievous  Amerciament 
to  the  King.  A?id  if  he  take  any  Reward  for  the  Deliverance  of  fuch,  he  ffall 
pay  double  to  the  Pr  if  oner,  and  alfo  fall  be  in  the  great  Mercy  of  the  King.  And 
by  the  latter  of  the  faid  Statutes  it  is  enaded,  That  fufiices  of  Afffe  ff all  in- 
quire if  Sheriffs,  or  any  other,  have  offended  in  any  Thing  contrary  to  the 
faid  Statute  f/' Weftminfter,  and  whom  they  fall  find  Guilty  they  ffall  pu~ 
nifi  in  all  Things  according  to  the  Form  of  the  faid  Statute. 

SeB.  16.  Alfo  it  is  recited  by  the  above  mentioned  Statute  of  3  i  Car.  2. 
That  great  Delays  had  bx'cn  ufed  by  Sheriffs,  Gaolers,  and  other  Officers,  to  wl.yofe 
Cifiody  the  King's  Subjelh  had  been  committed  for  criminal,  or  fuppofed  crimi- 
nal Matters ;  in  making  Return  cffVrits  of  H^ihciiS  Corpus,  by  Jlandi?2g  out 
en  Alias  and  Pluries,  affdfometimes  more,  and  by  other  Shifts  to  avoid  their  yield- 
ing Obedicjice  to  fuch  Writs,  contrary  to  their  Duty,  aiidthe  known  Laws  of  the 
La7id,  whereby  ma?!y  Sidjjedls  had  been  long  detained  in  Prifon,  in  fuch  Cafes  where 
by  Law  they  were  bailable,  Sec.  And  thereupon  it  is  enaded.  That  whenfoever 
any  Perfon  fall  bring  a7ty  Habeas  Corpus  direSled  imto  any  Perfon  whatfoever, 
for  any  Perfon  in  his  Cuftody,  and  the  faid  IVrit  fall  be  ferved  upon  the  faid  Of- 
ficer, or  left  at  the  Gaol  or  p7-ifon  with  any  of  the  Under-Offcers,  Under-Keep- 
ers,  or  Deputy  cf  the  faid  Officers  or  Keepers,  that  the  faid  Officer  or  Officer  s,_  his 
or  their  'Und:.r-Cffc:rs,  JJnder-Kecpers,  cr  Deputies,  fall,  within  three  Days 

after 
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after  fiich  Service  thereof  (unlcfs  the  Commitment  iccre  for  Trcafon  or  Felonj 
plainly  and  fpe daily  expreJJ'ed  in  the  Warrant  of  Commitment)  upon  Paime?zt 
or  'Tender  of  the  i  luvges  0}  bringing  the  faid  Prifoncr,  to  be  afcertaincd  by 
the  fudge  or  Court  that  awarded  the  fame,  and  cndorfed  on  the  faid  IVrit^ 
not  exceeding  1 26..  per  Mile,  and  on  Security  given  by  his  own  Bond,  to  pay 
the  Charges  of  carrying  baclz  the  Prifoner,  if  he  Jhould  be  remanded,  and  that 
he  toill  not  make  any  Efcape  by  the  JVay,  make  Return  of  fuch  PVrit,  and 
bring,  or  caufe  to  be  brought,  the  Body  of  the  Party  fo  committed^  or  refrain-^ 
ed,  unto  or  before  the  Lord  Chancellor,  or  Lord  Keeper,  or  the  fudges  or  Ba-i 
7'ons  of  the  Court  from  which  the  faid  Writ  fiall  ijjuc,  or  fuch  other  Perfons 
before  whom  the  faid  Writ  is  made  returnable,  accordi'ng  to  the  Co7nma7id  there- 
of;  and  Jhall  then  likewife  certify  the  true  Caufe s  of  his  Detainer  or  Imprifon-^ 
ment,  unlefs  the  Commitment  be  in  a  Place  beyond  tiventy  Miles  Difance,  Sea 
and  if  beyond  the  Diflancc  of  twenty,  and  not  above  one  hundred  Miles,  then 
within  the  Space  of  ten  Days,  and  if  beyrmd  the  Dijlance  of  hundi'ed  Miles, 
then  within  the  Space  of  twenty  Days, 

Se£f.  ly.  And  it  is  furtJier  enadled,  Par.  3.  That  all  fuch  Writs  Jhall  be 
marked  in  this  Manner,  Per  Statutum  triceiimo  prinio  Caroli  Secundi  Regis  ; 
and  Jloall  be  figned  by  the  Perfon  that  awards  the  fame.  And  if  a?iy  Perfon  Jhall 
be,  orfland  committed  or  detained  as  afar ef aid,  for  any  Crime,  wilefsfor  Trea-^ 
fon  or  Felomy,  .  lainly  expreffed  in  the  Warrant  of  Commitment,  in  the  Vacation- 
time,  it  Jl.^all  be  lawful  for  fuch  Perfon  fo  committed  or  detained  (other  than 
Perfons  ConviB,  or  in  Execution  by  legal  Procefs)  or  any  one  on  his  Behalf,  to 
complain  to  the  Lord  Chancellor,  or  Lord  Keeper,  or  any  Jufiice  of  cither  Bench ^ 
or  Baron  of  the  Exchequer  of  the  Degree  of  the  Coif;  and  the  faid  Lord  Chan- 
cellor ^  &c.  fujllce  or  Baron,  on  VieHo  of  the  Copy  of  the  Warrant  of  the  Com- 
mitment,  or  otherwife  on  Oath  that  it  was  denied,  are  authorized  and  required^ 
on  requeft  in  Writing  by  fuch  Perfon,  or  any  in  his  Behalf,  attefled  and  fub~ 
fcribed  by  two  Witnejfjs,  who  were  prefent  at  the  Delivery  of  the  fame,  to  grant 
an  Habeas  Corpus  under  the  Seal  of  the  Court  whereof  he  Jhall  be  one  of  the 
fudges,  to  be  direBed  to  the  OJficer  in  whofe  Cuftody  the  Party  JJjall  be  return- 
able immediate  bejore  the  faid  Lord  Chancellor,  &c.  fujtice  or  Baron ;  ajid  on 
Service  thereof  as  aforefaid,  the  Officer,  Sec.  in  whoje  Cuftody  the  Party  is, 
Jhall  within  the  Times  refpeStively  bejore  limited,  bring  him  before  the  faid  Lord 
Chancellor,  fujlice  or  Baron  before  whoju  the  faid  Writ  is  returnable ;  and  in 
Cafe  of  his  Abjence,  before  any  other  of  them,  with  the  Returft  of  fuch  Wrif^ 
and  the  true  Caujes  of  the  Commitment  and  Detainer.  A-nd  thereupon,  within 
two  Days  after  the  Party  Jljall  be  brought  bejore  them,  the  J  aid  Lord  Chancellory 
fuflice  or  Baron,  before  whom  the  Prifoncr  JImU  be  brought  as  aforejaid,  Jloall 
dijcharge  the  faid  Prifoner  from  his  Imprijonment ,  taking  his  Recognizance ^ 
with  one  or  more  Sureties,  in  any  Sum  according  to  their  Difcretions,  having  Re- 
gard to  the  ^ality  of  the  Prifoner  and  Nature  oj'the  OJfence,J'or  his  Appearance 
in  the  King's  Bench  the  Term  following,  or  injuch  other  Court  wherein  the  Of- 
fence is  properly  cognijable,  as  the  Cafe  Jhall  require;  and  then /ImU  certijy  thejaid 
Writ  with  the  Return  thereof,  and  the  Recognijance,  into  Juch  Court;  unlejs  it  be 
made  appear  to  the  JaidLordChanccllor,  &c.  that  the  Party  Jo  committed  is  detain- 
ed upon  a  legal  Procefs,  Order  or  Warrant,  out  of  Jome  Court  that  hath  furifdiSiicn 
of  criminal  Matters  ;  or  by  Jome  War)- ant  Jigned  and  J'ealed  with  the  Hand  and 
Seal  of  any  of  the  faid  fujiices  or  Parous,  or  fome  Jijlice  or  fujlices  of  the  Peace  ^ 
fcr  fuch  Matters  or  Offences,  for  the  which  by  Law  the  Prifoner  is  not  bailabl  ,• 

SeB.  18.  But  it  is  provided,  Par.  4.  That  ij' any  PerJ'onJlMll have  wilfuiiy 
negleBed  by  the  Space  of  two  whole  Terms  ajter  his  Lnpri fon  meat,  to  pray  a 
Habeas  Cor^m  for  his  Enlargement,-  he  Jhall  not  have  a  Habea.  Corpus  to  be 
granted  in  Facation-time,  in  Purjuance  of  this  A5l. 

2  S:cl.  19. 
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5^7.  19.  And  it  is  flutli-r  enafted,  Par.  5.  T/w  //rt;?)'  Officer,  t>cc.fiall 
negltSl  or  refvfc  to  make  the  Returns  ojorefaid,  or  to  bring  the  Body  of  the 
Frifolier  according  to  the  Command  of  the  faid  Writ,  ivithin  the  refpeclrce 
'Times  af or  faid,  or  pall  not  is:!  thin  fx  Hours  ojter  Demand  deliver  a  true 
CopyoftheCo7nmitmcnt,'k.z.  he  fall  forfeit  for  the  firf  Offence  i  oo\.  for 
the  fecond  200 1.  and  be  made  i?. capable  to  hold  his  Office,  &c. 

SeB.  20,  And  it  is  farther  enaded,  Par.  6.  That  no  Perfon  isho  Jl^all  he 
fet  at  large  upon  any  Habeas  Corpus,  fmll  be  again  impri fined  for  the  fame 
Offence  by  any  F  erf  on  ivhctfocver,  other  than  by  the  legal  Order  and  Procefs 
of  fuch  Court  ^wherein  he  fall  be  boimd  by  Recognizance  to  appear,  or  other 
Court  having  furifUBion  of  the  Cauje,  on  Pain  of  500 1. 

SeB.  21.  And  it  is  farther  enafted.  Par.  7.  That  if  any  Perfon 'whofhall  he 
committed  for  Treafon  or  Felony,  plainly  and  fpeci ally  exprefed  in  the  Warrant  of 
Commitment ;  upon  Irs  Prayer  or  Petition  in  open  Court,  the  firji  Week  of  the 
Term,  or  the  firf  Day  of  the  Sef ions  of  Oyer  and  Terminer,  or  general  Gaol-Deli- 
very, to  be  brought  to  his  Trial,  fall  7iot  be  indited  fome  Time  in  the  next  Term, 
Sefions  of  Oyer  andTenniner,  or  general  Goal-Delivery  after  fuch  Commitment, 
the  Jufices  of  the  faid  Courts  fall,  upon  Motion  in  open  Court,  the  lafl  Day 
oftheTertn,  or  Sffqns,  fit  at  Liberty  the  Frifioner  upon  Bail;  tmlefis  it  appear 
upon  Oath,  that  the  Witnefes  for  the  King  could  not  be  produced  the  faine  Ter?n, 
&c.  Andiffiuch  Frifioner,  upon  his  Prayer,  ^z.  fijall  7iot  be  indiSled  and  tried 
thefiecond  Term,  or  Seffons,  he  fall  be  dificharged jrom  his  hnprifionment . 

Se6l.  22.  And  it  is  farther  enadled.  Par.  10.  That  it  fall  be  lawful  for 
any  Frifioner,  as  afiorefiaid,  to  ?nove  and  obtain  his  Habeas  Corpus,  as  well  out  of 
the  Chancery  or  Exchequer,  as  the  King's  Bench  or  Common  Fleas :  And  if  the 
faid  Lord  Chancellor  or  Lord  Keeper,  or  any  Judge  or  Judges,  Baron  or  Barons 
for  the  Time  being,  of  the  Degree  of  the  Coif,  cf  ai^y  of  the  Courts  afiorefiaid,  ''in 
the  Vacation-Time,  upon  View  ofi  the  Copy  ofi  a  Warrant  ofi Commitment  or  De- 
tainer, or  on  Oath  made  that  fuch  Copy  was  denied,  fall  deny  any  Writ  0/"  Ha- 
beas Corpus,  by  this  A51  required  to  be  granted,  beitig  moved  for  as  afiorefiaid, 
they  PmII  fieverally  forfeit  to  the  Party  grieved,  the  Sum  0/"  500  1. 

Se6i.  23.  But  it  is  provided,  Par.  1 8.  That  after  the  Afifies  proclaimed  for 
that  County  where  the  Frifioner  is  detained,  no  Perfon  fall  be  rejnovedf-om  the 
common  Gaol  upon  any  Habeas  Corpus  granted  in  Fur  fiance  of  this  A51 ;  but 
upon  fuch  Habeas  Corpus  fl:all  be  brought  before  the  Judge  of  Affifie  in  open 
Court,  who  thereupon  fall  do  ivhat  to  Juftice  fall  appertain.  But  it  is  pro- 
vided neverthelefs,  Par.  19.  That  after  the  Afifies  are  ended,  any  Perfion  detain- 
ed may  have  his  Habeas  Corpus  according  to  the  DircSiion  oj' this  A£l. 

SeSl.  24.     It  is  obfervable,  that  this  Statute  makes  the  Judges  liable  to 

an  Aftion  at  the  Suit  of  the  Party  grieved  in  one  Cafe  only,  Vi^hich  is  the 

refufing  to  av/ard  a  Habeas  Corpus  in  Vacation-time ;  and  feems  to  leave  it 

to  their  Difcretion  in  all  other  Cafes,  to  purfue  its  Directions  in  the  fime 

Manner  as  they  ought  to  execute  all  other  Laws,  without  making  them  fub- 

Ch  -     J^^  ^^  '•^^^  Aftion  of  the  Party,  or  to  any  other  exprefs  Penalty  or  Forfeiture  : 

Seft.  6  &   '  And  this  is  moft  agreeable  to  the  general  Reafon  of  the  Law,  which  regularly 

B.  2.  Ch.  I.    ^vill  not  fufFer  a  Judge  to  be  liable  to  an  Adlion  for  what  he  does  as  Judge. 

As  to  the  fixth  Point,  viz.  In  what  Cafes  Bail  is  grantable,  I  fliall  endea- 
vour to  fiiew, 

1 .  Where  it  is  grantable  by  a  Sheriff. 

2.  Where  by  a  Juftice  of  Peace. 

3.  Where  by  Juftices  of  Gaol-Delivery. 

4.  Where  by  the  Courts  of  Wifmififer-Hall. 

3    ^  As 


Cliap.  15.  .  <?■  ^^-^  -  ^ 

As  to  tlie  firfl  Point,  I  fii.»ll  hrtl  conlider,  where  Bail  is  gn^ntabic  i>y  j. 
Sheriff  6'.v  Officio ;  and  fec.ondly,  where  by  Virtue  of  a  Writ. 

Sd'f.   2  s.     As  to  the  fint  Particular,  it  is  holden  by  '  fome,  Tliut  by  the  j  °;if  p,^.' * 
Commou  Law  tlic  ShcrirF  might,  by  Viitue  of  his  Oliice,  as  princijxd  Con-air.bie  ofi3 
fervator  of  the  Peace,  bail  anv  Pcribn  arreted  on  Sufpicioii  of  Felony,  or  It'' '  "P; '>• 
for  any  other  Oitence  which  is  banuble.  b.  169. 

&e£i.  26.    -  Alfo  it  hath  been  holden,  ''  that  a  Conflable  had  the  like  Power  S.  !'•  C.  74. 
by  the  Comnion  Law :  And  it  may  '  probably  be  inferred  from  the  Re-  pttT'^Coron 
citals  of  the  Writs  of  ALiinprifc  in  the  Regifter,  that  by  the  Common  Law  297.  comra' 
the  Sheriff  had  Power  to  bail   Perfons  indided  of  Larceny  in  a  ^  Court- ^ '"'^.-  '90- 
Leet,  and  alfo  Perfons  indided  as  ■■  Acceffaries  to  a  Felon,  and  Perlbiis  ap-  comr'a""  inR. 
pei'led  by    Approvers,  after  the  Death  of  the  Approvers,  ^c.  But  it  feems  '9- 
t>^  X  the  Sheriff  *  had  no  Power  ^.v  Officio,  to  bail  any  Perfon  indided  of '^^''^f " 
ar,\  Crime  before  Juftices  of  Peace.     And  it  is  certain,  ^  that  neither  the  <"  Regifter 
Sheriff,  nor  Conftable  could,  in  any  of  the  Cafes  above  mentioned,  take  -7?' 
Bail  hv  Recognizance,  but  only  by  Obligation.     And  fome  *■  have  holden,  ^^^q^b^" 
That   the   Statutes   which   impower    Jullices  of  Peace  to  admit  Perfons '  Regii'er 
to  Bail,  on  an  Accufation  of  Felony,  and   particularly  prefcribe   in  what '-'^■''' ^'°^" 
M.;nner  they  fliall  do  it,  have  taken  away  all  Power  of  this  Kind  from  the  ssupr^aw^.s. 
Sheriff  and  Conftable  5  yet  others  feem  to  be  of  another  Opinion,  becaufe '"^'^^  4.  ?. 
the  faid  Statutes  are  wholly  in  the  Affimative.  hD^'i'f  n '' 

Sc5l.  27.     But  it  feems  certain,  '  That  by  the  Common  Law,  the  Sheriffs  H.p,  c. 
might  bail  any  Perfon  who  was  indided  before  him  at  his  Torn,  for  Felony,  '°^ 
or  any  other  Crime  that  is  bailable  j   becaufe  he  might  both  award  Procefs  ^3"^'p    '^ 
and  alfo  give  Judgment  againft  the  t'erfon  fo  indicted  :  And  it  is  a  geiieral  *"-  z'inft.  ,90. 
Rule,  That  v/hofoever  is  Judge  of  the  Offence,  may  bail  the  Offender.  But  f  p''*^""  ^°9- 
it  is  holden,  'That  at  this  Day  the  Sheriff  has  loft  his  Power,  by  Reafon  548™''"  '*"' 
of  I  Rd.  4.  cap.  2.  fet  forth  more  at  large  cap.  10.  feSl.  74.  by  wliich  it  is  ^-P-  C.  74. 
enadled.  That  the  Sheriff  fliall  not  proceed  on  any  fuch  Indictment,  but  ^^j""  ^ 
fhall  remove  it  to  the  next  Seffions  of  Peace.  i  h.  p.'c°' 

106. 

As  to  the  fecond  Particular,  it  feems.  That  Bail  is  grantable  by  a  Sheriff  2  H.H.  p.  c. 
by  Virtue  of  the  following  Writs.  141  w  149. 

1 .  That  of  Odio  and  Atia. 

2.  That  of  Mainprife. 

3 .  That  of  Homine  repkgiando. 

Seel.  28.  But  having  already,  in  Book  i.  Cap.  29.  ScB.  20  and  24.  inci-  ™  Regi/ler 
dently  ftiewn  the  Nature  of  the  firft  of  thefe  Writs,  which  feems  to  be  in  ^^9. 270. 
great  Meafure  obfolete  at  this  Day,  I  fhall  refer  the  Reader  to  what  is  there  jro  ^  ^' 
liiid  concerning  it.  Regiiier  269, 

SeB.  29.     Secondly,  Of  the  Writ  of  Mainprife  little  Notice  is  taken  in  l'    .. 
the  late  Books ;  yet  the  Law  relating  to  it  feems  to  be  ftill  in  Force  in  manv  2-0  c    ' 
Cafes ;  and  confequently  in  fuch  Cafes,  thofe  who  are  bailable,  and  have  Reg^ler  269. 
been  refufed  the  Benefit  of  Bail,  may  ftill  by  Virtue  thereof  be  delivered  ^'r^a 
outofPrifon  (upon  their  Finding  Sureties  "' to  the  Sheriff  that  they  will  p  f!  \.^b°' 
appear  and  anfwer  to  the  Crimes  alledged  againft  them,  before  the   |uftices  ^5°-  G.  251. 
in  the  Writ  mentioned,  &c.)  as  thofe  "  who  are  imprifoned  for  a  ilio;ht  Suf-  ReniHer 
picion  of  Felony,  or  indiclied  of  Larceny  °  before  the  Steward  of" a  Leet,  b.  2-0.  b. '' 
or  of  Trefpafs  '  before   Juftices  of  Peace,  and  many  other   '  Perlons,  all  '^'•'': 
which  it  will  be  needlefs  to  enumerate.  ,.„  '  '    ' 

•^b w.  Z)  1. 
Reglller  265, 

Vol.  II.  Bb  Sec},  -^o.  **=• 
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''H.  P.  c.  ^^~f^   20.     Bat  as  to  that  which  is  i^id  in  general,  bcth  by  Sir  Matthew 

°iWk  iQo.  ■^^''^''  ""  "^^^'^  ^^*''  ■E'^"'^'^/'<^  Q;^t%  "^  in  Relation  to  this  Matter,  irom  which 
it  may  leem  to  have  been  the  Opinion  of  thofe  Authors,  That  no  Writ 
"^F.  N.  B.  of  Mainprife  is  gtantable  at  this  Day  ;  it  may  be  anfwered,  That  this  is  to 
'S°„^-  be  underflood  '  only  of  the  Writ  of  Mainprife  for  Perlbns  inditled  be- 
Coke.Bair  ^o^e  the  Sheriff  in  his  Torn,  in  relation  to  whom  he  has  no  judicial  Power 
and  Main-  at  this  Day,  and  confequently  no  Power  to  bail  them  ex  Offxio;  from 
Videfu7ra'°  '^'^^^"^6  it  foUows,  That  the' Writ  of  Mainprife  for  fuch  Perfons,  being 
cap.  lo.  fed.  grounded  on  a  Suggeflion  that  the  Sheriff  had  unjuftly  refufed  before  to  ad- 
72.  7'\-         mit  them  to  bail,  cannot  now  be  proper,  becaufe  he  cannot  be  faid  to  have 

unjuftly  refufed  to  do  a  Thing  which  he  had  no  Power  to  do.     But  this     , 

can  be  no  Manner  of  Reafon  why  the  Writ  of  Mainprife  fliould  not  be  ftill 

grantable  in  other  Cafes,     [30]  'V^ 

F.  N.  E.  66,       SeB.  3  1 .     Thirdly,  As  to  the  Writ  of  Homine  replegiando,  there  feems 

^J'^-l'         to  be  no  Doubt  but  that  at  the  Common  Law  the  Sheriff  might  deliver 

7^5'  ^^  "  '  any  Perfons  out  of  Prifon  by  Virtue  of  this  Writ,  except  in  tliofe  fpecial 

Cafes  mentioned  in  the  Statute  oi  Wejiminjler  i.  cap.  15.  whicl.i  is  fet  forth 

Regiftei79.a.  more  at  large  in  the  next  Seftion  :  And  if  he  had  returned,  that  I'le  Plain- 

F.  N.  B.6S.  tiff  had  been  eloigned  out  of  the  County  by  the  Defendant,  he  might  after- 

2  H  H  P  C  ^^^^^-i  t>y  Virtue  of  a  Capias  in  JVitherjia}7i  againft  fuch  Defendant,  wliether 

141.  he  were  a  Peer  or  Commoner,  have  taken  and  imprifon^d  him  till  the 

Plaintiff  fhould  be  replevied.     But  the  Writ  o^  Homine  repicgiancio  has  been 

much  difufed  of  late,  in  fuch  Cafes  wherein  Juftices  of  Peace  have  been 

authorized  to  admit  Perfons  to  bail ;  yet  whether  the  Statutes  which  gave 

fuch  Authority  to  Juftices  of  Peace,  being  wholly  in  the  Affirmative,  do 

\'ide  fupra     take  away  the  Sheriff's  Power  in  the  Cafes  mentioned  in  thofe  Statutes,  may 

SeQion  26.     deferve  to  be  conlidered.     However  there  can  be  do  doubt  but  that  in  other 

■"  I  Sid.  zio.  Cafes  the  Writ  of /Zow?;/t?  rcplegiando,  ""and  Capias  in  Withernam,  are  very 

^^jXj]^'  Pfoper  and  effedual  Remedies. 

Cart'h.  286,        Se£l.  32.     But  for  the  better  Underftanding  the  Sheriff's  Power  in  this 
2^7-  Particular,  I  ftiall  fet  down,  and  endeavour  to  explain  fo  much  of  the  faid 

4  Mod.  183.   St\tute  of  Wefimifijier  i.  cap.   15.  as  relates  to  it,  which  is  enafted  as  fol- 
loweth,  Forafmiich  a';  Sheriff's,  aiid  others  -who  have  taken  and  kept  in  Prifon 
2  H.  H.  P.  C,  Perfons  deteBed  of  Fehiy,  and  incontinent  have  let  out  by  Replevin  fuch  as 
'^7  to  '36-    ^g^,g  jji^f  replevi  fable,  and  have  kept  in  Prifon  fuch  as  were  replevifable,  becaufe 
they  woidd gain  'of  the  one  Party,  and  grieve  the  other :  And  forafnuch  as  before 
thiiTimeitwas  not  determijied  which  Perfons  were  replevifable,  and  which  not; 
but  only  thofe  that  were  taken  for  the  Death  of  a  Man,  or  by  Commandjnent  of 
the  King,  or  of  the  fufices,  or  for  the  Forejl :  It  is  provided,  afid  by  the  King 
commanded,  that  fuch  Prifoners  as  before  were  outlawed,  and  they  which  have 
=  See  Seft.  41 .  abjured  the  Realm,  Provors,  and  fuch  as  be  taken  with  the  Manner, '  and  thofe 
which  have  broken  the  King's  Prifon,  Thieves  openly  defamed  and  known,  and 
fuch  as  be  appealed  by  Provors,  fo  long  as  the  Provors  be  living  [if  they  be  not 
of  good  Name)  and  fuch  as  be  taken  for  Houfe-buming  felotiioiT/ly  done,  or  for 
Jalfe  Money,  or  for  counterfeit i?ig  the  King's  Seal,  or  Perfons  excomnmuicate, 
taken  at  the  Requefl  of  the  Eipop,  or  for  manifejl  Offences,  or  for  Treafon 
tQUchi?ig  the  King  hitnfelf,  fr?all  be  in  no  wife  replevifable  by  the  common  Writ, 
nor  without  Writ :  But  fuch  as  be  indiBed  of  Larceny  by  Enquefts  taken  be- 
fore Sheriffs,  or  Bailiff's  by  their  Office,  or  of  tight  Sifpicion,  or  for  Petit  Lar- 
2  Ind.  IQO,    cc?iy,  that  amounieth  not  above  the  lvalue  ff  Tvjelve-peiice,  if  they  were  not  accu- 
fed  offome  other  Larceny  aforetime,  or  accufcd  of  Receipt  (f  Thieves  or  Felons, 
or  of  Com?nandmenf,  or  Force  or  of  Aid  in  Feloity  done,  or  accufed  of  fome 
other  Trcfpafs,  for  which  one  ought  not  to  lofe  Life  or  Member,  and  a  Man  ap- 
proved 
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prcvcdby  a  Frovor,  after  the  Death  of  the  Prp-vor  {if  h,'  he  no  common  Thief, 
nor  defameii)  jloall  be  henceforth  let  out  hv  fuffident  Surety,  whereof  the  Sheriff 
li-ill  be  anfiverable,  and  that  ivithout  giving  ought  of  their  Goods. 

For  tlie  better  Expoiition  hereof,  I  lluill  diitindly  confider, 

1.  That  Part  of  the  Preamble  which  declaresi  what  Perfons  had  al: 
Wiiys  been  agreed  not  to  be  replevifable. 

2.  That  Part  of  the  Purview  which  fliews  what  other  Perfons  Ihall 
not  be  replevifihle. 

3.  That  wliich  fliews  what  Perfons  fliall  be  replevifable. 

Of  thofe  who  by  the  Preamble  are  declared  to  have  always  been  agreed  to  be  2  H.  H.  P.  C 
irreplevilable,  there  are  four  Kinds.  12910133. 

1 .  Thofe  who  are  taken  for  the  Death  of  a  Man. 

2.  Thofe  ivho  are  taken  by  the  Co?nmandment  of  the  King. 

3 .  Thof  who  are  taken  by  the  Coinfnandment  of  the  Jujiiccs. 

4.  Thoje  who  are  taken  for  the  Fore/l, 

Se£l.  33.     As  to  the  firft  of  thefc  Particulars,  it  is  obferVable  that  the 
Statute  declares  generally,  That  thofe  imprifoned  for  the  Death  of  a  Man 
have   always   been   taken  to  be  irreplevifable,  without  making   any   Di-  2  H.  H,  P.  C. 
ftinclion  between  fuch  Homicide  as  is  malicious,  and  that  which  happens  '  ^,9',    ^ 
by  Mifadventure,  or  in  Self-Defence.     And  it  is  further  to  be  obferved,  ^ 
that  the  Statute  oj  Ghcejler,  cap.  9.  provides.  That  where  a  Man  kills  a?w- 
ther  by  Misfortune,  or  in  his  Defence,  or  in  other  Manner  without  Felony,  he  2  Inft.  3 1 5. 
jhallbe  put  in  Frifon  till  the  next  Coming  of  the  Jujlices  in  Eyre,  or  fujiices  »H.  H.P.  C. 
ofjigned  to  the  Gaol-Delivery,  6cc.     And  agreeably  hereto  we  find,  That  all  '^^" 
Perfons  in  general,  who  are  taken  for  the  Death  of  a  Man,  are  excepted 
out  of  the  Writ  ^   de  Homine  replegiando :  And  that  even  the  fuperior  '  '  Regifter;;. 
Courts,  which  are  not  rellrained  by  thefe  Statutes,  have  yet  been  always  p  j^  »  . ,  „ 
cautious  of  bailing  Perfons  imprifoned  for  any  Homicide,  except  in  fuch  b  25  Ed. 3.42". 
fpecial  Cafes  as  fhall  be  fet  forth  more  at  large  in  the  following  Part  of  this  pl-  27- 
Chapter;  'y.fi^l\.\t 

Se£l.  34.     Alfo  it  feems  agreed.  That  Juflices  of  Peace,  who  have  Power  29  Air.  44. 
at  this  Day  to  bail  a  Man  arrefted  for  a  light  Sufpicion  of  Homicide,  '  '^°-  ^^• 
cannot  bail  any  fuch  Perfon  for  Manllaughter,  or  even  excusable  Homicide,  L^Ed.  3.38. 
if  it  manifeflly  appear  that  he  was  guilty  of  the  Fadt,  let  it  be  ever  fo  j>I-  34. 
plain  that  it  cannot  amount  to  Murder,  as  fhall  be  fhewn  more  at  large  in  ^'^'^  ^■7'- 
the  following  Part  of  this  Chapter  ".  c'se^.  63. 

SeB.  35.  And  it  is  enafted  by  3  H.  j.  i.  That ■  if  it  happen,  that  any 
Perfon  named  as  Principal  or  Accefary,  be  acquitted  of  any  Murder  at  the 
King's  Shit^  within  the  Tear  and  Day,  that  then  the  fame  Jujiices  before  who?n 
he  is  acquitted,  Jhall  7iot  fuffer  him  to  go  at  large,  but  cither  remit  him  to  Fri- 
fon, or  bail  him,  after  their  Difcretion,  till  the  Tear  and  Day  be  pa  fed. 

§efl.   36..    As  to  the  fecond  Particular,  viz.  That  concerning  thofe  who 
are  taken  by  the  Commandment  of  the  King,  it  feems,  That  the  Words  of  ,^g^"  '  *    ' 
the  Statute  concerning  them  are  to  be  underftood  of  fuch  only  as  are  im- s.  p.C.  72.E. 
prifoned  either  by  the  King's  perfonal  Command,  or  by  the  Command  of '  ^°^'  ^^^' 
his    Privy  Council,  which  is  looked  upon  to  be  as  it  were  incorporated  Dak.  ch.  1 1 4. 
with  him  and  to  fpeak   with  his   Mouth;  and  accordingly  we  find   the  Regifter 77.1). 
Exception  in  the  Writ  of  Homine  replegiando,  relating  to  Perfons  imprifon- 
ed by  the  King,  thus  exprcffed  in  the  Regifler,   Nfi  cajti funt  per  fpeciale 
pneceptum  nofrum  ;  by  which  it  lecms  to  be  implied,   That  this  Exceptipn  is 

not 
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hot  to  lie  applied  geiieiMliy  to  every  Command  whatlbever  of  the  King  :  To 
\vhlch  It  may  be  added,  'That   if  'it  were  to  be  underftood  in   fo  large  a 
Senfe,  it  would  extend  even  to  thole  who  are  taken  by  a  Capias  in  a  per- 
s.P,c.72,F.  fonalAdlion,  for  that  every  fuch  Capias  is  the  Commandment  of  the  King  5 
but  it  feems  certain,  That  a  Defendant  taken  by  fuch  a  Capias  is  replevi- 
fable  by  the  Common  Law.     But  Perfons  imprifoned  by  the  fpecial  Com- 
mand of  the  King,  or  of  his  Privy  Council,  are  fo  far  from  being  replevi-i 
•  I  And.  298.  £j^|g  i^y  {]^g  Sheriff,  that  thev  have  formerly  '  been  adjudged  not  to  be  bail- 
I^^'ig^z'^pi.  able  even  by  the  Court  of  King's  Bench  :  However  at  this  Day  the  Law  is 
31.  }2,  219.  otherwifc  declared  and  fettled  by  Parliament,  as  fhall  be  fliewn  more  at  large 
Bro'Main°'    in  the  following  Part  of  this  Chapter.     [31] 

prife,  37.  SeSt.  37.     As  to  the  third  Particular,  viz.  That  concerning  Perfons  im- 

ContraMoor  prifoned  by  the  Command  of  the  Juftices,  it  is  obfervable,  -  That  the  Ex- 
!^And.  i;8.  ception  in  the  Writ  ol  Homine  repkgiando,  in  the  Regifter,  ''concerning 
"Regiaer-/;.  Perfons  fo  imprifoned,  is  reftrained  to  thofe  who  are  taken  by  the  fpecial 
^-  Command  of  the  King's  Chief  Juftice.     But  by  Fitzherbert '  and  Statm- 

"S.  P.C.  73.'/or^',  Coke'^ndi  Dalton,  '  the  Words  of  the  Statute  relating  to  Pc,  fons 
=  2lnft.  187.  fo  imprifoned,  feem  to  be  underftood  in  a  large  Senfe  of  any  of  the  King^s 
^Dait.  cap.  j^j^j^,g5  jj^  general,  as  of  thofe  of  Affife,  as  well  as  of  thofe  of  the  Courts 
"^'  oiWeJlminfter-Hall.     But  it  feems  that  they  are  not  to  be  underftood  ge- 

nerally of  Perfons  imprifoned  by  any  Command  whatfoever  of  fuch  Ju- 
ftices, for  that  thofe  who  are  imprifoned  by  their  ordinary  Command,  not 
S.p.  C.  73.    by  Way  of  Punifhment,  but  in  Order  only  to  be  fafely  kept,  are  faid  to  be 
Dalt.  ch.  1 14.  repigvilable  by  the  Slieriff",  in  Cafes  not  prohibited  by  the  Statute  ;  and  there- 
F.N.B.  ^'J'-^^^^  .^  feems,  That  they  muft  be  taken  in  a  more  reftrained  Senfe  of  thofe 
only  who  are  imprifoned  by  the  abfolute  Command   of  fuch  Juftices  by 
s.  P.c.  73.    Way  of  Punifliment,  as  for  a  Mifdemeanor  done  in  their  Prefence,  or  for 
jjalt.ch.  i'4.Qthej-  Contempts,  or  fuch  like  Matters,  which  he  rather  in  their  Difcretion 
24  Ed,  3. 33.  ^^^^  .^^  ^,_^^.^  ordinary  Power;  and  it  feems  that  a  Commitment  by  the 
Chief  Juftice,  without   ftiewing  any  Caufe  whatfoever,  fhall  be  intended 

1  Rol.  Rep.  to  be  for  fome  fuch  Matter  j  and  there  can  be  no  Doubt  but  that  a  Perfon 
'5'-  under  fuch  a  Commitment  is  irreplevifable  by  the  Sheriff.     Alfo  it  hath 

been  holden,  That  a  Perfon  fo  committed  is  not  bailable  upon  a  Habeas 
Corpus :  But  how  far  Perfons  committed  by  the  abfolute  Command  of  one 
Court,  are  bailable  by  another,  fliall  be  more  fully  confidered  in  the  follow- 
ing Part  of  this  Chapter. 

Sc£^.  38.  As  to  the  fourth  Particular,  viz.  That  concerning  thofe  who 
«Regiaer77.  are  imprifoned  for  the  Foreft,  who  alfo  are  excepted  out  of  the  Writ  ^  of 
^-  Homine  Replegiando ;  it  feems  that  the  faid  Exception  is  to  be  underftood  as 

h  VideTiniV  well  of  Forefts  in  the  Hands  of  Subjeds,  ^  as  of  thofe  in  the  Hands  of 

2  3.233.3.  {];,£  Kin(T;  but  it  feems,  that  it  is  to  be  underftood  ftridly  of  proper  Fo- 
M<tgifter  80.  ^^^g  ^^^^  _^^^  j^Q^  jQ  j^g  extended  *  by  Equity  to  Chafes  or  Parks.  And  as 
F.  N.  B  67.  to  Imprifonments  for  Offences  in  Forefts,  the  Law  has  been  much  mitigated 
I':  by  later  Statutes;  for  it  is  recited  by  i  Ed.  3.  cap.  8.  That  divers  Perfons 
ColTz'^^z.  had  been  undone  by  the  Ckiif  Keepers  of  Fore/is,  &c.  againji  the  Form  of  the 
k  9  H  3.  10  Great  Charter  ^  of  the  Forejl,  and  againji  the  Declaration  '  made  by  King 
f, '^p,  Edward  r.  by  which  he  granted^  That  Trefpaffes  done,  in  his  Forefl,  of  Vert 
commonly'  and  Venifon,  fioidd  be  prefented  at  the  next  'Swainmote,,  before  the  Forc/lers, 
called,  Ordi-  ^^_  ^^jj  that  fiich  Prcfentments  made  bejorc  fuch  Foreflers,  6cc.  fjould  by  the 
natio  Fo.eilE.  ^^^^j^^  of  Knights,  a?id''ctloer  difcreet  and  lawful  Men,  &c.  by  the  common  AJent 

of  all  the  faid  Minifiers,  be  folemnk  written,  and  with  their  Seals  enfealed :  And 
that  if  any  Indictment  f:ould  be  in  any  other  Manner  made,  that  the  fa?ne  fI:ould 
be  void.  And  thereupon  it  is  ordained,  That  from  thenceforth  Jio  Man  fall 
be  taken  7ior  itnprifonedfcr  Vert  or  Fcfiifon,  unlejs  he  be  taken  with  the  Marmer, 
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cr  elfe  mdlBed  after  the  Form  before  fpecijied :  And  then  the  chief  Warden 
Jhall  let  him  to  mainprife  till  the  Eyre  of  the  Foreft,  without  a?iy  7'hing  ta- 
ken for  his  Deliverance.     And  if  the  faid  Warden  will  not  fo  do,  he  JloaU  have  »  f.  N.  B.  67. 
a  ^  Writ  out  of  the  Chancerv,  &c.  to  he  at  Mainprife  till  the  Eyre.     And  if  ^■ 
the  Warden  JImII  not  obey  fiich  Writ,  the  Plaintiff  fl^ll  have  a  '  Writ  to  the  f 'S'""  So. 
Sheriff  to  attach  the  faid  Warden  before  the  King,  at  a  certain  Day,  &c. 'F.  N.B.  67. 
And  the  Sheriff  (the  Verdcrs  being  called  to  him)  fiall  deliver  him  that  is  fo\   .. 
taken,  by  good  Mainprife,  in  the  Pre  fence  of  the  Verdcrs,  and  JJmH  deliver  b.^^'  " 
the  Names  of  the  Mainpernors  to  the  fame  Verders,  to  anfwer  in  the  Eyre  be- 
fore the  Jufices,  Sec.  And  it  is  farther  enadled,  by  7  R.  2.  4,  "That  no  Man 
pall  be  iniprifoned  by  any  Officer  of  the  Forefl  without  due  IndiSlment,  or  be- 
ing taken  with  the  Manner,  or  trefpafjing  in  the  Forefl,  &c. 

Se^.  39.     And  Note,  That  Perfons  fo  indided,  or  taken  with  the  Man-  ^jnfi.  2^0. 
ner,  being  imprifoned   by  fuch  Officers,  have  their  EIed:ion  either  to  be  Regifter  80, 
mainprized  by  twelve  Mainpernors,  by  Virtue  of  the  Writ  of  Homine  re-  p  ^  g  g 
plegiando,  given  by  the  faid  Statute  of  i  Ed.  3.  8.   or  to  be  bailed  upon  a  a.  B.C. 
Habeas  Corpus,  by  the  Judges  of  Wejlminjler-Hall,  &;c.    And  if  a  Perfon 
be  imprifoned  for  any  Offence  relating  to  the  Forefl,  without  having  been +5E'J-3-7pl- 
firfl  indidled  for  it,  or  taken  with  the  Manner,  there  feems  to  be  no  Doubt  4'inft.  200. 
but  that  he  may  have  an  Aftion  of  falfe  Imprifonment,  and  may  alfo  be  Reg'Her  80. 
mainpriled  or  bailed  in  the  Manner  abovementioned.  ^    ' 

And  now  I  am  to  confider  that  Part  of  the  Purview  of  the  above  re-  2  H.  H.  P.  C. 
cited  Statute  oi  Wejinmifler  i.   15.  which  fliews  what  other  Perfons  are'32'°'3S- 
not  replevifable,  of  which  there  are  two  Sorts. 

1.  Such  as  are  excluded  from  the  Benefit  of  a  Replevin,  in  refped:  of 
the  Notoriety  of  their  offence. 

2.  Such  as  are  excluded  from  it  in  refped  of  the  Heinoufnefs  of  the 
Crime  alledged  againft  them. 

Perfons  excluded  from  the  Benefit  of  a  Replevin,  in  refpedt  of  the  Noto- 
riety of  their  Offence,  are  of  two  Kinds. 

1.  Thofe  who  by  an  exprefs  or  implied  Judgment,  Sentence  or  Con- 
vidion,  or  their  ov/n  ConfefTion^  appear  to  be  Guilty. 

2.  Thofe  who  are' under  violent  Prefumptions  of  Guilt, 

Scci.  40.     And    iirfl,    Of  thofe   who    by    Judgment,  Sentence,  Con-  ^  p  c'  ''^' 
viction  or  ConfefTion,  appear  to  be  Guilty,  fonle  are  excluded  from  the  Dak  cap.  I  ^4! 
Benefit  of  a  Replevin  by  the  exprefs  Words  of  the  Statute;  as  Thof  who^  ^°^-  R^P- 
i/rt'  outlawed,  cr  have  abjured  the  Realm  ;  Perfons  exconuminicate,  taken  at  f^  ^ 
■  the  Requejl  of  the  Bif:op,  and  Provers,  And  all  other    Perfons  who  are  con-  Pi.  8. 
demned,  or  convided  of  Felony,  or   any   other  ''  heinous  Crime   what-  ■^^'>'"S^  9°- 
foever,  whether    by    their    own   ConfefTion,  or   by   Verdid:  General   or  1,4"  '  "^' 
Special ;  '  and  alfo  all  thofe  '  who  on  their  Examination  own  themfelves "  ^'^e  infra 
guilty  of  a  Felony  alledged  againft  them,  and  are  charged  in  their  7Vf/>- f^'*'" 
ti}?tus  with  the  Felony  fo  confefTed,  feem  to  be  excluded  from  it  by  Parity  pi.  42. 
of  Reafon,  and    the    manifeft    Intent  of  the   Statute;  for  ^  Bail    is  only  •  ^i^"^- 87- 
proper  where  it  ffands  indifferent  whether  the  Party  be  Guilty  or  Inno- ^!h.  ,  g  , 
cent  of  the  Accufation  againft  him,  as  it  often  does  before  his  Trial ;  but  "^3  Buia.  114. 
where  that  Indifferency   is  removed,  it  would,  generally  fpeaking,  be  ab-  '  ^°'-  ^^P- 
furd  to  bail  him  :  And  agreeably  hereto  the  Statute  of  2  H.  5.  cap.  2.  pro- 4  inft.  173. 
vides,  even  as  to  civil  Caufes,  That  if  upon  a  Writ  of  Certiorari,  or  Corpus  ^  ^  inft.  1 88. 
cum  caufo,  out  of  Chancery,  it  pall  be  returned  that  the  Prifofier  is  con-^^"^"^^' 
Vol.  II.  Cc  dem?iedn.?.'c  \oo. 
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demned  by  'Judgment  give?!  againjl  him,  he  fiall  be  re7na7ided.  Sec.    ALfo  2  3 

H.  6.  cdp.  10.  which  ordains,  That  Sheriffs,  (s'c.  fhail  let  out  of  Prifon 

Perfoi>s  in  their  Cuftody  by  Force  of  any  Writ,  &c.  in  Perfonal  Actions, 

or  on  Indi-dments  of  Trefpafs,  by  fufficient  Sureties,  &c.  exprefly  excepts 

^//  fncb  as  Jlmll  be  in  their  JVard  by  Conde7m2ation,  Execution^  Sec.     And 

therefore  it  cannot  but  be  reafonable  to  intend.  That  the  faid  Statute  of 

St&  the  Books  fFe/i/fiijrJier  i.  putothe  Cafes  of  Perfons  outlawed  and  excommunicate  as 

above  cited.    Examples  only ;  meaning  thereby  to  intimate.  That  all  other  Perfons  un- 

H.  P.C.  joi.der  the  like  Circumftances  fliould  be  in  like  Manner  irreplevifable ;  Yet 

s.  P.  c.  74.    it  is  certain,  that  the  Court  of  King's  Bench  may,  in  their  Difcretion, 

z^lnft  ^88     ^  ^°"^^  fpecial  Cafes,  bail  a  Perfon  upon  an  Outlawry  of  Felony ;  as " 

»5H.7. 16.  where  he  pleads  that  he  is  not  of  the  fame  Name,  and  therefore  not  the 

pl-  7-  fame  Perfon  with  him  that  was  outlawed ;  or  alledges  '  any  other  Error  in 

« Bro.  Main  *^^^  Pj^oceedings.     Alfo  it  feems,  That  the  Court  of  King's  Bench,  or  Ju- 

prife,  94.       ftices  of  Gaol-Delivcry,  may  bail  '  a  Perfon  convidted  of  Manflaughter, 

H.  P.c.  loi.Q,.^  as  fome  fay,  of  any  other  Felony,  for  which  he  afterwards  gets  the 

"H.P.C.ioi.  King's  Pardon.     And  "^  there  feems  to  be  no  Doubt  at  this  Day,  but  that 

loj-  they  may  alfo  bail  any  Perfon  who  is  found  guilty  before  them  of  Homi- 

F.  N.  .  24  .  ^jjg  jj^  Self-defence,  or  by  Mifadventure.     Alfo  it  is  certain,  That  if  a 

Contra  Fitz.    Perfon  appear  to  be  imprifoned   for  an  Excommunication,  in  a  Caufe  of 

Coron.  297.    which  the  Spiritual  Court  hath  no  Conufance,  he  may  be  delivered  either 

^t'reS.P.C.  "PO'i  a  Habeas  Corpus,  or  by  quafliing  or  fuperfeding  the  Writ  of  Excom- 

74.  D.  municato  capiendo. 

Secondly,  Of  thofe  who  are  under  violent  Prefumptions  of  Guilt,  and 
in  that  refpeft  are  excluded  by  the  Statute  from  the  Benefit  of  of  a  Replevin, 
H.  P.C.  loi.  there  are  feveral  Kinds. 

2  Inft.  188.        'S'^'^-  41-     I-  Thofe  who  are  taken  with  the  Manner  (or  rather  the  Mainer, 

H.  P.C.  loz.  that  is,  with  the  thing  flolen,  as  it  were,  in  their  Hands)  and  by  Parity  oif 

Videwp.  18.  ReafQ,-,^  thofe  who  are  taken  frefhly  upon  a  Hue  and  Cry.     [32]  =|^ 

Ee6l.  42.     II.  T^hofe  who  have  broken  the  Kijig's  P7'ifon,  and  by  the  fame 

Reafon  thofe  who  have  broken  any  other  Prifon,  which  the  Law  prefumes 

that  no  innocent  Perfon  will  do. 

Se£l.  43.     III.  Thofe  who  are  appealed  by  Probers,  who  regularly  are  not 

^•^•^■g°^- bailable,  becaufe   the  Approver,  by  confeffing  his  own  Guilt,  induces  a 

flrong  Prefumption  againfl  thofe  whom  he  accufes  of  the  fame  Crime  of 

Regifter  269.  ^hi^h  he  owns  himfelf  guilty  ;  yet  by  the  exprefs  Words  of  the  Statute,  If 

the  Perfon  appealed  by  a7i  Approver  be  of  good  Reputation,  he  777ay  be  bailed, 

even  in  the  Life  of  the  Approver ;  a7id,  unlefs  he  be  a  7ioto7-ious  Felon,  he  may 

be  bailed  after  his  Death.  And  by  Parity  of  Reafon,  he  may  alfo  be  bailed, 

•  25  Ed.  3.     if  the  Approver  waive  '  his  Appeal,  or  be  vanquifhed,  ''  unlefs  there  be  fome 

42.  pi.  27.     Qther  Caufe  to  detain  him  in  Prifon,  as  the  Appeal  of  fome  other  Appro- 

Fitz.Main-^  ver,  &c.  And  if  a  Perfon  difabled  by  Law  to  become  an  Approver,  as 

prife,  I .         one  attainted,  ^  G?<r.   appeal  another  of  High  Treafon,  it  feems  that  the 

f2^"Ed'^^'    Peffo"  ^o  appealed  ought  to  be  bound  ^  to  his  Good  Behaviour  towards 

42.'pi.  jf.     the  King:  But  '  if  fuch  Perfon  had  appealed  him  of  Felony  only  it  feems 

Fitz.  Main-    that  he  ought  to  have  been  wholly  difcharged,  if  there  had  been  no  other 

8h!'p!c.      Accufation  againfl  him. 

192.  SeB.  44.     IV.  7'hievesope72ly  known  a/td  7Wtorioiis,  who,  as  it  feems,  ought 

•>  Fitz.  Coron.  ^^^  ^  j^^  bailed  for  any  frefli  Felony,  whereof  there  is  probable  Evidence  * 
'Bw.  Coron.  againfl  them.  But  how  far  Perfons  accufed  of  any  Crime  fhall  be  fo  far 
81.211.  efleemed  likely  to  have  committed  it,  from  their  former  fcandalous  Be- 
ViM.^l't'  haviour,  as  to  be  prefumed  guilty  upon  flight  Evidence,  feems  in  great 
''H.P.C.  loz!  meafure  to  be  left  to  the  Difcretion  ^  of  the  Perfon  who  hath  Power  to  bail 
them  ;  who,  upon  Confideration  of  the  Circumflanccs  of  the  whole  Mat- 
I  ter, 
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ter,  and  the  Probabilities  of  both  Sides,  If  he  find  it  reafonable  llrongly 
to  prefume  them  to  be  guilty,  ought  not  to  bail  but  commit  them. 

SeB.  45.     V.  Vcrjons  taken  for  open  and  mantjejl  Offences,  which  feems        ' 
to  be  underftood  of  inferior  Crimes  of  an  enormous  Nature,  under  the  de- 
gree of  Felony,  as  dangerous  Riots,  '  favouring  of  High  Treafon,  "'  fcanda-  '  Dalt.  cap. 
]ous  Extortions,  Confpiracies,  "^  by   Juftices,  ZSc.    violent   and   exorbitant  \  '-t^-^  ^^^^^ 
■Refcoufes  ''  of  Perfons  arrefted  by  Virtue  of  the  King's  Writs,  Mifprifion  prife°'62.^'"' 
"  of  Treafon,  PrcTmunire,  '  Maim,  and  fuch  like  heinous  Offences,  where-  4^  AT  pi.  5. 
of  no  one  who -is  notorioufly  guilty,    feems  to  be  bailable  by  the  Intent  of ! F°'^*  v"'' * 

i-o  r  -in        i-'.t  I-.  /-.        .  ^     ■,  Mainprile, 

thisbtatute;  for  notwithltanding  ni  the  latter  Part  of  it,  it  be  faid  gcne^Ch.  5. 
rally,  That  thofe  who  are  accufcd  of  a  Trefpafs,  for  which  a  Man   fliall  ^7  Aff.  pi.  t2, 
not  lofe  Life  or  Member,  are  replevifible ;    yet   upon   the  Confhrudion  ,6^^'b^' 
of  the  whole  it  feems  reafonable  to  qualify  the  Generality  of  that  Expref-  Fitz.  Execu- 
•fion  with  this  Limitation,  that  fuch  Accufation    ought  to  be  either  on  a ''°"' ''*7- 
light  Sufpicion  ;  or  if  it  be  on  plain  and  unqueflionable  Evidence,  that  the  b.^    •  7- 2  • 
Offence  ought  to  be  inconfiderable,  for  if  all  Perfons  whatfoever  (hall  be  ^^^^'^  380. 
replevifablc  for  Offences  not  touching  Life  or  Member,  let  their  Guilt  be  ?'j/'p  q 
never   fo   notorious,    the   abovementioncd   general   unlimited  Claufe,    that  168 
thofe  who  are  taken  for  open  Offences  fliall  be  irreplevifable,  muft  be  re- '^tl.  7.  i.  b. 
ftrained  to  Felonies   and  Offences   touching   Member,  which  feems  con- 
trary to  the  mofi:  obvious  reafonable  Purport  of  it,  and  alfo  to  common 
Pradtice,  and  that  allowed  general  Rule,   That  Bail  is  only  then  proper 
where  it  flands  indifferent  whether  the  Party  were  Guilty  or  Innocent; 
Jed  qucere.     Yet  it  feems  to  be  in  great  Meafure  left  to  the  Difcretion  of  Supr.Sea.  44. 
the  Perfon  who  has  Power  to  admit  others  to  Bail,  to  judge  in  what  Cafes 
their  Crime  is  fo  flagrant  and  enormous,  that  they  ought  not  to  have  the 
-Benefit  of  it. 

Of  thofe  who  are  excluded  by  the  Purview  of  the  faid  Statute,  fi-om  the 
Benefit  of  a  Replevin,  in  refpedl  of  the  Heinoufnefs  of  the  Crime  alledg- 
ed  againfl  them,  there  are  four  Kinds. 

1.  'T'hofe  ichp  are  taken  for  Ajfon. 

2.  Thofe  'who  are  taken  for  falfe  Money. 

3.  Thofe  ivho  are  taken  for  falffying  the  Kmg's  Seal. 

4.  Thfe  who  are  taken  for  Treafon,  which  touches  the  King  himfelf. 

SeB.  46.  And  all  fuch  Perfons  being  exprefly  declared  to  be  irreple- 
vifable, it  feems  clear.  That  they  can  in  no  Cafe  be  delivered  out  of  Pri- 
fbn  by  the  Sheriff,  either  by  Virtue  of  the  fliid  Writ  of  Homine  replegi- 
ando,  or  without  it:  Yet  if  a  Perfon  at  large  be  accufed  before  a  Sheriff, 
on  a  light  Sufpicion  of  any  of  thefe,  or  of  any  other  of  the  above- 
mentioned  Crimes,  which  always  have  been  agreed  to  be  irreplevifable, 
as  of  Homicide,  &c.  it  feems  by  no  means  to  follow  either  from  the 
Words  or  Intention  of  the  Statute,  That  the  Sheriff  is  bound  to  keep 
him  in  Prifon  till  he  be  delivered  by  due  Courfe  of  Law ;  but  in  fuch 
a  Cafe  it  feems  to  be  more  reafonable,  that  he  take  Surety  of  him  to  ap- 
pear in  a  proper  Court  to  anfwer  fuch  Accufation  ;  for  it  feems  extremely 
harfh,  and  contrary  to  the  firfl  Principles  of  the  Law,  which  favours  no- 
thing more  than  the  Liberty  of  the  Subjedl,  to  put  an  Officer  under  a 
Neceffity  of  depriving  a  Man  of  his  Liberty  upon  every  Accufation  of 
fuch  a  Crime,  be  it  never  fo  weakly  grounded.  And  the  Words  of  the 
Statute,  declaring  Perfons  to  be  irreplevifable  for  fuch  Crimes,  feem  clear- 
ly applicable  to  fuch  only  as  are  under  an  adlual  Imprifonment,  and 
not  to  thofe  who  are  barely  accufed ;  for  that  none  can  be  properly  faid 

to 
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to  be  replevied,  but  thofe  who  being  adlually  impriibned,  are,  upon 
finding  Pledges j  delivered  out  of  Cuftody ;  from  which  it  follows.  That 
Perfons  not  imprifoned  are  not  within  the  Statute :  Nay,  the  Law  is  fo 
far  from  obliging  a  Sheriff  to  imprifon  a  Man  on  every  Accufation  Avhat- 
foever  of  fuch  Crimes,  that  it  fubjedls  him,  as  well  as  any  other  Perfon, 
to  an  Adlion  of  Falfe  Imprifonment,  if  he  does  it  without  a  reafonable 
Ground ;  as  hath  been  more  fully  fliewn  in  the  Chapters  concerning  Ar- 
refts.  But  if  a  Perfon  be  aftually  under  an  Arrefl,  either  of  a  Magilfrate 
or  private  Perfon,  for  any  of  the  abovementioned  Crimes,  it  feems  clear 
from  the  exprefs  Words  of  the  Statute,  that  the  Sheriff  cannot  replevy 
him;  and  it  feems,  that  at  the  Common  Law  he  ought  to  have  lafely 
detained  the  Party  fo  arrefled  till  he  could  have  obtained  his  legal  De- 
liverance, and  that  the  Perfon  fo  arrefted  had  no  Remedy  but  by  Indid:- 
merit  or  Adlion  of  Falfe  Imprifonment  againfl  thofe  who  arrefted  and  de- 
livered him  to  the  Sheriff,  on  a  groundlefs  Sufpicion,  But  how  far  the  Law 
may  at  this  Day  be  altered  in  this  Point,  by  the  univerfal  and  allowed 
Praftice  of  Sheriffs  receiving  no  Perfon  into  their  Cuflody,  for  any  Crime, 
without  the  Warrant  of  fome  Magiftrate,  fliall  be  more  fully  coniidered 
in  the  next  Chapter, 
ainft.  189.  Se5i.  47.  It  is  certain,  That  the  Court  of  King's  Bench  ftill  may,  and 
*H^H  V'c  ^^ways  might,  bail  Perfons  in  Cuftody  for  any  of  thefe  Crimes,  notwith- 
'■,,.,'^g'ftanding  this  Statute;  yet  in  Difcretion  it  feldom  ufes  this  Power  but  la 
very  fpecial  Cafes,  as  (ball  be  fliewn  in  the  following  Part  of  this 
Chapter. 

2H.H.P.C,      And  now  I  am  to  confider  that  Part  of  the  Purview  of  the  faid  Sta- 
»34. '35-      tute,  which  fhews  what  Perfons  are  replevifable ;  for  the  better  Under- 
ftanding  whereof,  I  fliall  endeavour  to  explain, 

i.  The  Branch  relating  to  Perfons  accufed  as  Principals. 

2.  That  which  concerns  thofe  who  are  charged  as  Acceflaries. 

Se5l.  48.  As  to  the  firft  Branch,  Firft,  thofe  isoho are  hidi5led of  Larcem 
Ainft.  190.  by  Inquefis  taken  before  Sheriffs^  or  Bsiliffs^  bj  their  Office,  that  is,  before 
Sheriffs  in  their  Torns,  and  Lords  in  their  Leets,  are  exprefly  declared  to 
S.  P.  C.  74.  be  replevifable ;  and  according  to  fome  Opinions,  thofe  who  are  indid:-  , 
h."p!c.'io6.  ed  or  appealed  in  any  other  Court,  of  any  other  Felony,  not  exprefly 
Dalt.cap.i  14.  declared  by  the  Statute  to  be  irreplevifable,  as  Robbery  or  Burglary,  &L 
29  Aff.  pi.  ^j.g  replevifable  by  the  Sheriff  ex  officio,  without  Writ,  within  the  Equi- 
ne Ed.  4. 5,  ty  of  this  Claufe :  Yet  the  Authorities  which  are  brought  to  wairant 
pl-  4-  .  this  Opinion,  relate  only  to  the  Bailment  of  Perfons  by  fuperior  Courts;; 
MiinpnTe',^  upon  Indictments  or  Appeals  of  fuch  Crimes  before  fuch  Courts,  and  do 
cap.  5.  '  by  no  means  prove  that  fuch  Perfons  are  replevifable  by  the  Sheriff  ex 
officio,  without  Writ :  And  it  is  obfervable,  that  the  Writs  of  Mainprife 
Regiiler  270.  i"  the  Regifter,  for  Perfons  indifted  only  of  Trefpafs,  before  JufHces  of 
b.  271.  Peace,  exprefly   declare.  That  fuch  Perfons   cannot   be   delivered   out  of 

Prifon  without  the  King's  fpecial  Command,  fi-om  whence  it  feeras  to 
follow.  That  fuch  Perfons  are  not  within  die  common  Benefit  of  a  Reple- 
vin by  the  Sheriff,  without  fome  fuch  fpecial  Commajid.  And  if  Perfons 
indidted  of  Trefpafs  only,  before  Juftices  of  Peace,  are  not  within  the 
ordinary  Remedy  of  a  Replevin  by  the  Sheriff  without  a  Writ,  furely 
it  cannot  be  thought,  that  Perfons  indidcd  of  higher  Crimes,  and  before 
Superior  Courts,  can  be  any  way  intitled  to  it:  However,  inafmuch 
as  the  faid  Statute  of  Wejlminjler  i.  exprefly  allows  Perfons  indided  oi 

Larceny 


Chap.  15.  Of  Bull.  ■  ici 

Larceny  before  tiie  Sheriff  the  ordinary  Remedy  of  a  Replevin,  aiiti  ex  • 
prefly  excludes  fome  other  particular  Felonies,  and  fays  nothing  of  otliers. 
it  fcems  a  reafonable  Conftrudion  of  the  Statute,  That  the  Sheriff  might 
by  Virtue  of  it,  either  with  or  witiiout  Writ,  replevy  thofe  who  were  in- 
dited before  himfelf,  or  at  a  Court-Leet,  of  thofe  other  Felonies  not  ex- 
prefly  excepted,  as  well  as  thofe  indidfed  of  Larceny  only.  And  the  Sta- 
tute leaving  fuch  a  Latitude  to  the  Sheriff  in  Relation  to  the  Perfons  fo  in- 
dicted before  himfelf,  or  at  a  Court-Leet,  it  hath  been  ufual  lor  fuperior 
Courts,  (who,  though  they  be  not  within  the  Statute,  have  yet  always 
had  a  great  Regard  to  the  Rules  prefcribed  by  it)  to  ufe  the  fame  Liberty  in 
Relation  to  fuch  Crimes,  and  fometimes  greater,  for  fuch  fpecial  Reafons, 
and  in  fuch  fpecial  Cafes,  as  fliall  be  fet  forth  more  at  large  in  the  follow- 
ing Part  of  this  Chapter.  Yet  notwithftanding  the  Statute  fecms  gencr.dly 
to  allow  the  Benefit  of  a  Replevin  to  all  thofe  who  are  indidcd  of  Lar- 
ceny, Gff .  without  any  Limitation  ;  yet  it  hath  been  always  conftrued  to 
intend  only,  that  fuch  Perfons  indifted  of  a  Grand  Larceny,  as  are  of  a  good  ^^g'<^<^<^  2^^- 
Reputation,  fliall  be  replevifible,  and  therefore  if  there  be  flrong  Prefump-^'"p'  q^°oo. 
tions  of  their  Guilt,  it  feems  that  they  ought  not  to  be  bailed}  but  this  16  Ed.  4. 5. 
is  in  great  Meafure  to  be  left  to  Difcretion.  S-  "•  ^-  74-  <=• 

Se^.  49.     Secondly,  T'/jofe  ivbo  are  imprifjned  for  a  light  Sufpicioii,  are 
likewife   declared  by  the   Statute  to  be  repleviiable ;  yet  notwithflanding 
the  Words  are  general,  it  hath  always  been  taken  to  be  the  Intent  of  them. 
That  the  Perfons  fo  imprifoned  ought  to  be  of  a  good  Reputation  :  Alfo  Rfg''^-«S3.b. 
it  feems  clear.  That  the  Statute  means  only  fuch  Perfons  as  are  hnprifon-p^^-  g 
ed  for  Crimes  not  exprefly  excepted  by  it  from  the  Benefit  of  a  Reple-  C. 
via  5  and   therefore  that  this  Branch   cannot  extend  to  Perfons  imprifon-^  ^"f^- '9°- 
ed  for  the  Treafons  mentioned   in  the  Statute,  Arfon,  or  Homicide,  but 
only  to  thofe  taken  for  Larceny,  Robbery,  Burglary  and  fuch  like  Fe- 
lonies, ^c. 

SeSi.  50.     Thirdly,  Thofe  who  are  imprifoned yor  Petit  Larceny^  which 
does  not  amount  to  above  the  Value  of  \z6..  are  alfo  declared  by  the  Sta- 
tute to  be  replevifable,  if  they  have  not  been  accufed  of  fome  other  Lar- 
ceny before :  And  it  feems  to  be  agreed.  That  there  is  no  NecefTity  that  2  ind.igo. 
fuch  Perfons  be  of  good  Reputation ;  yet  upon  the  Conflrudion  of  the  Regiacr  269. 
whole  Statute,  if  fuch  Perfons  be  taken  with  the  Manner,  or  confefs  the  pj.tr    , 
Fadt,  &c.  or  their  Crime  be  otherwife  open  and  manifeft,  it  feems  thatc.    '   '   ^  ' 
they  ought  not  to  be  bailed;  but  if  there   be   any   Colour  of  Prohabi- Vide  fupra 
lity  for  their  Innocence,  it  feems  mofl  agreeable  to  the   Intention  of  the  *  ''^'^' 
Statute  to  bail  them. 

^eB.  5 1 .  Fourthly,  Perfons  accufed  of  other  Trefpajs  for  nvhich  a  Man 
ought  not  to  lofe  Life  or  Metnber,  are  declared  by  the  Statute  to  be  reple- 
vifable; yet  perhaps  the  Generality  of  this  Ckufe  is  retrained  by  that 
other  Claufe  which  declares.  That  Perfons  taken  for  open  arid  mani- 
feft  Offences  fhall  not  be  replevied,  as  hath  been  more  fully  fliewn, 
Sea.  45. 

SeSi.  52.  Fifthly,  The  Appellee  of  an  Approver  is  alfo  exprefly  decla- 
red to  be  bailable  after  the  Death  of  the  Approver,  unlefs  he  be  a  notorious 
Felon.  But  having  already  incidentally  (\\Q.\\r\,  SeSf.  43.  in  what  Cafes  fuch 
an  Appellee  is  replevifable,  I  fliall  rcili  the  Reader,  for  this  Matter,  to 
what  is  there  faid  concerning  it. 

Seel.  53.  Secondly,  As  to  tlie  Branch  concerning  thofe  who  are 
charged  as  Acceffaries,  which  is  in  the  following  Words,  Thofe  ivho  are 
accufed  cf  the  Rxeipt  of  -ThieVcS  or  Felons,  or  of  Commandment^  or  of  Force, 

Vol.  II.  Dd  or 
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0?  cf  Aid  ( fFchny  done,  Jl:all  be  re^kvi fable,  &cc.  it  is  obferv.ible,  TJiat  not- 
withftanding  the  Statute  mentions  only  thole  wh.o  are  Acce(Kiry  by  recei- 
ving Pelons,  or  by  Commandment,  Force  or  Aidj  yet  ail  thole  who  are 
•  Regiaer       acccfllu'y  to  a  Felony  any  '  other  Way,  as  by  Perluafion  or  any  other  Pro- 
27"-  curement,  or  Abetment,  have  always  been  taken  to  be  within  the  Equity 

P  "^  ^g ''^' '^  of  it ;  and  moft '' of  the  Books  relating  to  this  Matter  feem  generally  to 
E.  hold.  That  all  Accefli^rics,  whether  to  Homicide  or  any  other  Felony^  are 

H.  P.  c.  loo.  bailable  till  the  Principal  be  convided,  or  attainted  ;  and  that  they  are  bail- 
Bro.  Main^''  ^^blc  even  after  fuch  Conviftion  or  Attainder,  upon  their  "^  pleading  to  the 
prife,  6,  II,  Indid:ment,  and  do  not  exprefs  any  Limitation  or  Reftridion,  that  they  be 
H'p^c'foo  of  good  Fame,  or  but  flightly  fufpefted,  C^c.  And  in  the  Cafe  <*  of  25  Ed. 
2H.H.P. c'  3.  44./'/.  ^4.  wherein  a  Perfon  appealed  of  Murder,  as  having  holden  the 
•35-  .  Deceafed  in  his  Arms  while  the  other  killed  him,  was  not  let  to  Main- 
Ma'inpfife!  ^  P"le>  the  Reafon  given  for  it  by  the  Reporter  is,  becaufe  the  Defendant  was 
Chap.  5.  '  in  a  Manner  a  Principal  j  for  that  otherwife  being  an  AccelTary  only,  he 
Dyer  1 20.  ought  to  have  been  let  to  Mainprife  by  the  Intent  of  the  Statute.  Yet  I 
25  Ed'.  3. 42.  find  it  made  a  ^icere  in  the  Year-Book  of  2 1  "•'  Ed.  4.  Whether  AccefTaries 
pi-  '4-  are  to  be  let  to  Bail  of  Courfe?  And  perhaps  it  may  be  more  reafonable  to 

4oEd.3.4z.  ipjgj^j^  ij-j  ^i-je  above  cited  Cafe  of  25  Ed.  3.  That  fuch  Perfon  was  denied 
5oEd!3.i5.a.  the  Benefit  of  Mainprife  by  Reafon  of  the  Notoriety  of  his  Guilt  j  for  it 
29  Afl'.  44.  feems-  clear,  both  from  the  ^  Regijicr,  s  Eitzherbert,  and  ^  Dalton,  That 
•s  PC  71.  Acceffaries  to  Felonies  are  not  to  be  bailed  unlefs  they  be  of  good  Reputa- 
H.  P.c.  100.  tion  ;  and  if  the  Want  of  a  good  Reputation,  which  is  at  moft  but  a  very 
2  H.  H.  P.  C.  fiigjjj  Inducement  to  prefume  them  guilty  of  a  particular  Crime,  be  a  good 
Bro.  Main-  Caufe  to  exclude  them  from  the  Benefit  of  Mainprife,  which  is  given  them 
ptife,  58,64.  by  the  general  Words  of  the  Statute,  it  feems  ftrange,  the  flrong  and  un- 
4°  ^^-  3-  42-  queftionable  Evidence  of  their  Guilt  fliould  not  much  more  exclude  them 
4?  Ed' 3.  17.  from  it;  efpecially  confidering,  that  it  is  an  allowed  Rule,  '  That  Bail  is 
40  Aff.  8.  Q^iy  proper  where  it  flands  indifferent  whether  the  Perfon  accufed  were 
^.°94.Vi.  3.  guilty  or  innocent.  And  fince  latter  Statutes  have,  in  many  Cafes,  excluded 
-Ficz.Co-  Acceffaries  before  the  Faft  from  the  Benefit  of  Clergy,  it  feems  abfurd 
ron.  13;.  ^  J.Q  ^^y^  That  Perfons  notorioufly  guilty  of  being  AccelTary  to  the  Crimes 
Bro. Mam-'"' which  exclude  them  from  the  Benefit  of  Clergy,  fliall  be  admitted  to 
prife  78  Bail ;  whereas  if  they  had  been  committed  to  Prifon  on  the  like  Evidence 
'^Regitter  ^^  Guilt,  as  Principals,  for  Felonies  within  the  Benefit  of  Clergy,  or 
t' F°  N.  B.  even  for  inferior  Oftences  of  an  enormous  Nature,  they  could  not  have  had 
250.  E.  fbe  like  Privilege:  And  therefore  fince  the  general  Words  of  the  Statute 
kDdlt.  c  ap.  ^Q,^^,pj.,-,jj.,g  tbe  Replevifing  of  Acceffaries,  are  agreed  to  receive  the  above 
i  Supra  Sea.  mentioned  Limitations,  That  they  ought  to  be  of  a  good  Reputation,  and 
<°-  alfo  to  plead  firft  -to  the  Indidment,  if  the  Principal  be  attainted  j  why 

fliould  it  not  be  reafonable  to  admit  this  firther  Reflridtion,  That  their 
Guilt  be  not  notorious  ?  Which  feems  admitted  to  be  implied  in  moll  of 
the  other  Claufes  of  the  Statute,'  which  yet  are  penned  in  as  general  Words, 
as  that  relating  to  Acceffaries.  But  this  Matter  feems  at  this  Day  to  be  put 
beyond  all  Queftion,  by  31  Car.  2.  cap.  2.  Par.  21.  By  which  it  is  recited, 
That  many  'Times  Perfons  charged  iisith  Petit  ^reafon,  or  Felony,  or  as  Ac- 
C'jjarics  thereunto,  are  committed  on  Sufpicion  only,  ivheretipon  they  are  baiU 
able  or  not,  according  as  the  Cir  cum  (lances  making  out  that  Sufpicion,  are 
more  or  lefs  'weighty,  8cc.  And  thereupon  it  is  ena<Sed,  That  no  Perfon  fo 
charged^  fl^all  be  re?noved  or  bailed  by  Virtue  of  that  ASi,  in  other  Manner 
tha?i  he  might  before.  From  which  it  feems  clearly  to  follow,  That  where 
there  are  ftrong  Prefumptions  of  Guilt  againft  a  Perfon  fo  charged,  he 
neither  was  bailable  before  that  Statute,  nor  is  now  bailable  by  Virtue  of  it. 
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As  to  die  ftcond  Point,  -ciz.   In  what  Cafes  Bail  is  giwntable  by  a  Juftic:  of 
Peace,  I  fliall   endeavour  to  flicw, 

I.  How  far  it  is  grantablc  by  Conftrui^ion  of  the  Statutes  and  Comniif- 
fion,  which  gives  Juftices  of  Peace  a  Jurifdidion  over  certain  Crimes, 
without  faying  any  Thing  concerning  the  Power  of  granting  Bail. 
■    2,  How  far  it  is  grantable  by  tlie  Statutes  fpecially  relating  to  the  Power 
of  granting  Bail. 

SeB.   54.     As  to  the  firfl  Point  it  feems.  That  where-ever  Juftices  of 
Peace  have  Jurifdidtion  of  a  Crime,  they  may  bail  the  Perfon  indifted  be- 
fore them  of  fuch  Crime,  upon  fuch  Circumftances  for  which  other  Courts 
jnay  bail  the  Perfon  fo  indifted  before  them  ;  for  that  it  feems  to  be  a  good 
general  Rule,  That  fo  far  as  any  Perfons  are  Judges  of  any  Crime,  fo  far  H.  P.  c.  10;. 
they  have  Power  of  bailing  a  Perfon  indicSled  before  them  of  fuch  Crime  ;  '"^    „  ., , 
And  upon  this  Ground  it  feems  clear.  That  any   two  Juftices  of  Peace,  i\°airpiife',  "^ 
whereof  one  is  of  the  '^orinn,  may,  of  common  Right,  bail  Perfons  in-  ^-'hap-  <"•: 
dided  before  the  SelTions  of  Juftices  of  Peace,  for  that  any  two  fuch  Ju-^^^'''  ^^^' 
ftices  may  hear  and  determine  the  Indidlm.ent.     '  Alfo  it  hath  been  holdcn,  •  See  the 
That  any  one  Juftice  of  Peace  hath  the  like  Power  in  Relation  to  Perfons  '^.°'-'''*  ^^°'''^- 
fo  indicted,  becaufe  every  fuch  Juftice  being  a  Judge  of  the  Court  which  comp.  197, 
is  to  determine  the  Offence,  feems   confequently   to   have  a  difcretionary  234. 235- 
Power  of  Judging  whether  it  be  bailable,  and  of  admitting  the  Party  to  ^•^'- ^- '°J- 
Bail.     And  this  feems  to  be  implied  by  the  Statute  of  i  Ric.  3.  ci?p.  3. 
which  giving  one  Juftice  of  Peace  Power  of  bailing  Perfons  arrefted  for 
Felony,  in  like  Form  as  if  fuch  Perfons  had  been  indi£led  at  SeJJions,  clearly  j  h.  H  P  C. 
fuppofes,  that  if  fuch  Perfons  had  been  indided  at  Sefllons,  they  might  «37. 
have  been  bailed  by  any  one  Juftice  :  And  if  any  one  Juftice  of  Peace  ]iad 
fuch  Power  of  bailing  the  "Perfons  fo  indidled  at  Seftions,  before  the  Sta.-^ 
tutes  fpecially  relating  to  the  Power  of  Juftices  of  Peace  in  granting  Ball, 
it  feems,  That  he  ftill  has  the  fame  Power  in  Relation  to  Perfons  fo  in- 
dicted of  any  bailable  Crime  under  the  Degree  of  Felony,  becaufe  the  faid 
Statutes  feem  not  to  reftrain  him  in  any  fuch  Cafe,  under  the  Degree  of  Fe- 
lony^  from  any  Power  which  he  lawfully  might  claim  before.     Alfo  it 
feems  to  be  agreed,  That  any  one  Juftice  of  Peace  might  always  in  his' 
Difcretion  either  bail  or  imprifon  one  who  has  given  another  a  dangerous 
Wound,  according  as  it  fhall  appear  from  the  whole  Circumftances,  that 
the   Party  is  moft  likely  to  live  or  die,  for  that  every  fuch   Juftice  be- 
ing a  principal  Confervator  of  the  Peace,  the  Offence  at  prefent  being  only 
an  enormous  Breach  thereof,  and  no  Felony,  feems  properly  to  come  under  ^-  '•  ^'''? 
his  Conufance.  63.5.^.,,. 

Se£f.  ^^.  As  to  the  fecond  Point,  viz.  How  far  Bail  is  grantable  by  Ju-  jH  H. P,  C 
ftices  of  Peace,  by  Virtue  of  the  Statutes  fpecially  relating  to  their  Power '37- 
of  granting  Bail,  it  is  recited  by  i  i?.  3.  cap.  3.  That  divers  Perfons  had  been 
daily  arrefted  and  imprifoncd  for  Stfpicion  of  Felony,  fometime  of  Malice, 
and.fometime  of  a  light  Stfpicion,  and  fo  kept  in  Prifon,  without  Bait  or 
Mainprife,  to  their  great  Vexation  and  'Trouble  :  And  thereupon  it  is  enaSled, 
That  every  Juftice  of  Peace  in  every  Shire,  City  or  Town,  may,  by  his  or 
their  Difcretion,  let  fuch  Prifo?iers  and  Pofons  fo  arrefted  to  Bail  or  Maij,i- 
prife,  in  like  Form  as  though  the  fame  PnfoJters,  or  Peifons,  were  indiBcd 
thereof  of  Record,  before  the  fame  yujlices  at  their  'dcfions. 

SeSl.  56.     But  it  is  recited  by  3  H.  7.  cap:  3.  That  b'y  Colour  of  the  faid  zH.H.V.t.' 
Statute  f  I  R.  3.  dixK'rs  Perfons  which  were  not  mainper}iable,  were  oftentimes  '37- 
let  to  Bail  and  Mainprife  by  Jufices  of  Peace,  agninjl  the  due  Form  of  Law ^ 
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ivbcrcby  many  Fe'u?is  hod  cfcapcd,  to  the  great  D/fpleafi/re  of  the  K'nig,  ajid  Aii^^ 
noyance  of  his  Liege  People  ;  and  thereupon  it  is  ena<fi;ed,  That  the  fuflices  of 
Peace  in  every  Shire,  City,  andToim,  or  two  of  the?n  at  leaf,  whereof  one  to  be  cf 
the  Quorum,  have  Authority  and  Power  to  let  any  fncb  Prifoners,  cr  per  funs 
mainpernable  by  Law,  that  have  been  imprifo)ied  withiji  their  feveral  Counties, 
City  or  Town,  to  Bailor  Mainprife,  unto  their  next  general  SrfJio7is,  or  unto  their 
next  general  Gaol-Delivery  of  the  fame  Gaols,  in  every  Shire,  City,  or  Town, 
as  well  within  Fratichifs  as  withotit,  where  any  Gaols  be  or  hereafter  p.mll  be  : 
And  that  the  f aid  fiifices  of  Peace,  or  one  of  them,  fo  taking  any  fiich  Bail  or 
Mainprife,  do  certify  the  fame  at  the  next  general  Seffions  of  the  Peace,  or  the 
next  general  Gaol-Delivery  cf  atiy  fuch  Gaol,  in  every  fuch  County,  City  or 
Town,  next  following  after  any  fuch  Bail  or  Mainprife  fo  taken ;  on  Pain  to 
forfeit  to  the  King  for  every  Default  thereupon  recorded,  lol.  And  that  the 
aforefaid  AB,  giving  Authority  and  Power  in  the  Prcmifj'es,  to  any  "Juflice  of 
the  Peace  by  him f  If,  be  in  that  Behalf  utterly  void,  and  of  none  Effecl. 
3  H.  H.  P.  C.  ^'^^-  S7-  •^"^  ^^  ^^  recited  by  i  &;  2  Ph.  &  M.  13.  Thatfince  thefaidSta- 
137.  tiite  of  T^  H.  7.  one  Jufice  of  Peace,  in  the  Na?ne  of  hinfelf,  and  one  other  of 

the  Juflices  his  Companion,  not  making  the  faid  Jifiice  Party  nor  Privy  unto 
the  Cafe  wherefore  the  Prifcner  f:ould  be  bailed,  had  ofte^itimes  by  finifer  La- 
bour and  Meafis,  fet  at  large  the  grcatefi  and  notablefl  Offenders,  fuch  as  be  not 
replevifable  by  the  Laws  of  this  Realm ;  and  yet  the  rather  to  hide  their  Affec- 
tions in  that  Behalf,  had  fgnified  the  Caufe  of  their  Appreheti/ion  to  be  only 
for  Sufpicion  of  Felony ;  whereby  the  faid  Offenders  had  and  did  daily  efcape 
Punifmient,  Sec.  And  thereupon  it  is  enafted,  That  from  the  firfl  Day  of 
April  then  next  cofning,  no  Jufice  of  Jufices  of  Peace  ffall  let  to  Bail  or 
Mainprife  any  fuch  P  erf  on  or  Perfo?is,  who  for  any  Offence  or  Offences,  by  them 
or  any  of  them  committed,  be  declared  not  to  be  repkvifed,  or  be  forbidden  to 
he  repkvifed  or  bailed  by  the  abcvementioned  Statute  of  Weftminfter  i . 

Se5l.  58.  And  it  is  further  enaded.  Par.  3.  That  any  Perfon  or  Perfons 
arrefed  for  Manf  aught er  or  Felony,  or  Sufpicion  of  Manflaughter  cr  Felony^ 
being  bailable  by  the  Law,  fhall  7iot  be  let  to  Bail  or  Mainprife  by  any  Jufices 
of  Peace,  if  it  be  not  in  open  Seffions,  except  it  be  by  two  Jufices  of  Peace  at 
the  leaf,  whereof  one  to  be  of  the  Quorum,  and  the  fame  Juflices  to  be  prefent 
together  at  the  Time  of  the  faid  Bailment  or  Mainprife;  which  Bailment  or 
Mainprife  they  fiall  certify  in  Writing  fubfcribed  or  fgned  with  their  own 
Hands,  at  the  next  general  Gaol-Delivery  to  be  holden  within  the  Cowity 
where  the  faid  Perfon  or  Petfofis  ffall  be  arrefed  or  fufpeSted. 

ScSl.  59.  And  it  is  farther  enafted,  Par.  4.  That  the  faid  Jiflices,  or 
07ie  of  them,  being  of  the  Quorum,  when  any  fuch  Prifoner  is  brought  he- 
fore  them  for  any  Manf  aught  er  or  Felony,  before  any  Bailment  or  Mainprife, 
fhall  take  the  Examination  of  the  faid  Prifotier,  and  L formation  of  them  that 
bring  him,  of  the  Fa£l  and  Circuinftances  thereof,  and  the  fame,  or  as  much 
thereof  as  fjall  be  material  to  prove  the  Felotiy,  pall  put  in  Writing  before 
they  tnake  the  fwie  Baihnent ;  which  faid  Examination,  together  with  the 
faid  Baihnetit,  the  faid  Jiflices  PmU  certify  at  the  next  general  Gaol-Deli- 
very to  he  holden  ivithin  the  Limits  of  their  Cotiwiiffon. 

Sec9.  60.  And  it  is  £\rther  enaded.  Par.  5.  That  the  faid  Jufices  f jail 
have  Authority  to  bind  all  fab  by  Recognizance  or  Obligation,  as  do  declare  any 
Thing  jnatericl  to  prove  tfje  faid  Offences  or  Felonies,  to  appear  at  the  next  gene- 
ral Gaol-Delivery  to  be  holden  within  the  County,  City,  or  Town-Corporate  where 
the  Trial  thereof ffall  be,  and  then  and  there  to  give  F^vidence  againf  the  Par- 
ty at  the  Time  of  his  Trial,  a}id  pall  certify  as  well  the  fame  Evidence,  as  fuch 
Bond  or  Bo?ids  in  writitig  as  he  fiall  take,  at  or  before  the  Time  of  his  faid 
Trial  thcrecf  to  be  had  cr  7nade.  And  in  Cafe  any  Jufice  of  Peace  o/' Quorum 

ffall 
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Jl:aU  offend  in  any  "Tijiiig,  contrary  to  the  true  Intent  and  McaniHg  of  this  AB', 
the  Ju/liccs  of  GaoI-Delii-er\\  ivherefuch  Offence  J}:all  happen  to  be  committed ^ 
upon  due  Froof  thereof ^  hy  Examination  before  them,  Jhall  for  every  fuch  Of- 
fence, Jet  fuch  Fine  on  eiery  of  the  fame  fujiices,  as  the  fame  Jujiices  of 
Gaol-Delivery  jJoall  think  ?neet,  dec. 

SeSl.  61.  But  it  is  provided,  Par.  6.  That  Juft'ces  of  Peace  ^  andCorojierSj 
nvithin  the  City  0/ London,  and  the  County  c/'Middlefex,  and  in  other  Cities^ 
Boroughs,  and  To'wns  Corporate,  JJoall  "within  their  feveral  furifdiSlions,  have 
Authority  to  let  to  bail  Felons  and  Prifoncrs,  in  fuch  Manner  and  For  tn  as  they 
had  been  before  accujlofned ;  and  alfo  Jhall  take  Exajnmations  and  Bonds,  as  is 
aforefaid,  upon  tvery  Bailment  by  them  made,  and  certify  every  fuch  Bailment, 
Bond  and  Examination,  at  the  next  general  Gaol-Delivery,  &c. 

From  thefe  Statutes  the  following  Particulars  appear  mofl  obfervablc; 

SeB.  62.     Firft,  That  it  feems  clearly  to  be  imply'd  by  the  above  men 
tioned  Statute  of  i  i?.  3.  3.  which  authorized  any  one  Juftice  of  P*:  ic:  to 
bail  a  PerfoJi  on  a  flight  Sufpicion  of  Felony,  in   like   Manner  as  if  i  :. 
Perfon  had   been  indidted  at  SefTions,  That  before  that  Statute,  Jufticcs  . 
of  Peace  could  bail   thofe  only  for  Felony,  who  had   been  indidted  of  it ' 
before  them.     And  by  Parity  of  Reafon  it  feems  alfo  to  follow,  ThatzH.H 
they  had  no  Power  to  bail  Perfons  for  any  other  Crime  before  fuch  In-  '37.  '3^- 
didment,  unlefs  it  were  an  Offence  diredly  tending  to  the  Breach  of  the 
Peace,  the  Bailing  of  Perfons  for  which  feems  properly  to  come  Under  Supra  SedL 
their  Conufance  as  Confervators  of  the  Peace:   And  therefore   it  feems 54- 
difficult  to  maintain  the  Power  of  one  Juftice  of  the  Peace  to  bail  a  Per- 
fon for  any  other  Crime,  unlefs  it  be  by  fome  Statute  limited  to  the  Co- 
nufance of  one  Juflice,  or  the  Party  have  been  indidled  for  it  at  SefTions, 
becaufe  the  CommifTion  in  giving  a  Juflice  a  general  Jurifdidtion  over  any 
Crime,  fhall  be  conflrued  fb  far  only  to  give  him  a  Power  to  bail  a  Perfon 
accufed  of  it,  as  it  makes  him  a  Judge  of  it,  which  he  cannot  be  till  it  come 
regularly  before  him  by  Indidment ;  and  the  Statutes  above  mentioned  fpe- 
cially  relating  to  the  Power  of  Juflices  of  Peace,  in  granting  Bail,  expreflj 
require  the  Conufance  of  two  Juflices. 

SeSi.  63.     Secondly,  That   Juflices   of  Peace   have  no  Power  to  bail 
any  Perfon  not  replevifable  by  the  above  mentioned  Statute  of  Wejlmin-  2  H.  H.  P.  C. 
fter  I.  15.  from  whence  it  feems  to  follow.  That  a  Perfon  under  the  ac- J^^' ''^' 
tual  Commitment  or  Arrefl  of  any  other  Magiflrate,  or  even  of  a  private 
Perfon,  for  any   Crime  declared   to  be   irreplevifable  by   that    Statute,  as 
Treafon  againft  the  King's  Perfon,  Arfon,  ^c.  cannot  be  delivered  from 
his  Imprifonment  by  the  Bailment  of  any  Juflice  of  Peace,     Yet  if  a  Per- 
fon at  large  be  only  accufed  of  any  fuch  Crime,    on  a  flight   Sufpicion^ 
before  a  Juftice  of  Peace,  it  feems  that  the  Juftice  ought  not  to  commit 
him,  but  to  take  Surety  of  him  to  appear  before  a  proper  Court,  as  hath 
been  more  fully  fliewn  in  Relation  to  the  Sheriff,  Se£i.  46.  And  inafmuch  as 
the  above   mentioned   Statute  of  i  &;  2  Ph.  &  M.  13.  exprefty  mentions 
the  Bailing  of  Perfons  for  Manflaughter,  as  well   as  for  other  Felonies, 
there  can  be  no  Doubt,  but  that  Juftices  of  Peace  mav,  by  Force  thereof,  ^'''^«  f^P'* 
fafely  bail  any   Perfon   imprifoned  on  a  flight   Sufpicion  of  a  Fad:,  clearly  ^'■■53>34' 
appearing  to  be  no  higher  an  Offence  than  Manflaughter,  and  much  nvore 
if  it  appear  to  amount  to  no  more  than  Homicide  by  Miflidventure,  or  in 
Self-defence.     Yet  it  feems  to  be  agree i,  That  fuch  Juftices  muft,  at  their  ,  RoI.  Rep 
Peril,  take  Care  that  the  Offence  in  Truth  amounted  not  to  Murder  j  and  ^68. 
that  they  ought  in  no  Cafe  to  bail  any  Ptribn  who  manifeftly  appears  to  |^*  p*^^' ' '*' 
•     Vol.  II.  E  e  have 
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Lamb  346,  h^jve  been  guilty  of  any  of  the  Honiigides  above  mentioned,  either  by  his 
^'*''"  own  Confcffion,  or  the  Notoriety  of  the  Fadt,  not  only  becaufe  the  above 

mentioned  Statute  of  Wefiminjler  1.15.  which  is  the  Pattern  prefcribed  by 
I  &  2  Fh.  0?  M.  for  the  Diredion  of  Juftices  of  Peace  in  Relation  to  bail, 
Supra  Sea.      exprefly  excludes  all  Perfons  from  the  Benefit  of  it  which  are  guilty  of  open 
44.45-  and  manifeft  Offences;  but  alfo  becaufe  the  Statute  oi Glouccfler,  cap.  9.  is 

2jnit.  314,  ej^.pj-efs,  That  all  Perfons  who  are  guilty  of  Homicide,  by  Mifixd venture  or 
^"^'  in  Self-defence,  (hall  be  kept  in  Prifon  till  the  next  coming  of  the  Juftices 

Itinerant,  or  of  Gaol-Delivery.     [33]  "t^ 

Se6i.  64.     Thirdly,  That  the  chief  Import  of  thefe  Statutes  is  to  fliew  in 
what  Manner  Perfons  are  to  be  bailed  by  Juftices  of  Peace,  and  not  to  de- 
clare what  Perfons  are  bailable  by  them  ;  in  Relation  to  which  Matter,  the  old 
Rules  of  the   Statute  of  Wejlnimjler  i.  are  generally   ftill  to  be  followed, 
which  extending  only  to  criminal  Offences  punifhable  in  the  ordinary  way 
by  Indidment  before  the  Siieriff",  ^c.  give  no  Power  to  bail  Perfons  taken 
on  Procefs  in  Civil  Aftions,  or  for  Contempts  to  Superior  Courts,  as  by 
Dalt.cap.  1 1 4.  Procefs   of  Rebellion   out   of  Chancery,     And   therefore  by  a  reafonable 
Cromp.  152.  Conftrudtion  of  all  thefe  Statutes,  Juftices  of  Peace  have  no  Power  in  any 
H-  P.  C.  'OS  Yuch  Cafes  to  admit  any  Perfon  to  Bail. 

SeSt.  65.  As  to  the  third  Point,  mz.  Where  Bail  is  grantable  by  the 
•Cromp.  154.  Juftices  of  Gaol-Delivery,  it  feems  to  be  clearly  fettled  '  at  this  Day,  That 
^  H  H  P  C  ^"*^^  Juftices  may  bail  any  Perfon  convidled  before  them  of  Homicide  by 
129!  131.  Mifadventure,  or  in  Self-defence,  the  better  to  enable  him  to  purchafe  his 
H.  P.  C.  1 01,  Pardon:  And  if  a  Perfon  convided  of  Manflaughter  before  fuch  Juftices, 
Fhz  Coron.  purchafe  his  Pardon,  it  feems,  that  they  may  "  bail  him,  even  after  their 
36T.'  °^  '  Seflions  is  determined,  till  the  next  SefTions  of  Gaol-Delivery,  that  he 
Daitcap.n4.  j^ay  come  in  then  and  plead  his  Pardon,  for  that  the  Power  of  fuch  Ju- 
s  P.  C^ls-  ^i<^^s  feems  '  to  continue  for  fuch  Purpofes  after  their  Seflions.  Alfo  ''  if 
c.  16.  D.  a  Man  be  convided  of  Manflaughter  before  fuch  Juftices,  againft  plain 
^""2  ^\  ^2'  Evidence,  it  is  faid  that  they  may  bail  him  till  the  next  Seflions  of  Gaol- 
I.  R  G.  74.  D.  Delivery,  in  order  to  purchafe  his  Pardon  in  the  mean  Time.  But  it 
Fitz.  Coion.  feems,  "  That  Juftices  of  Peace  have  no  Power  to  bail  a  Man  in  any  of 
Malnprife,  i.  ^hefe  Cafes,  becaufe  they  are  tied  up  for  the  moft  part  to  the  Rules  pre- 
«•  Crompt.'  fcribed  by  the  abovementioned  Statute  of  Wejitmnjier  i .  But  this  Statute 
'53-  b-  not  *  extending  to  Juftices  of  Gaol- Delivery,  feems  to  leave  them  a  difcre- 
prTfe.T*"  tionary  Power  in  thofe  Cafes  wherein  it  reftrains  the  Sheriff"  from  admitting 
H.  P.  c.  loi.  Perfons  to  bail.  And  therefore  if  a  Defendant  in  an  Appeal  of  Death, 
\^'t  fea*  P^^^^  ^"  Excommunication  in  Difability  of  the  Plaintiff^  it  feems  to  be 
"cromp.  '  ^  holden  by  Stautdford,  ^  That  fuch  Juftices  may  bail  the  Defendant  from 
>;4-  a.  Day  to  Day,  till  the  Plaintiff"  ftiall  be  abfolved,  for  that  otherwife  the  De- 

'Tfo^  fendant  might  lie  in  Prifon  for  ever,  without  any  Opportunity  of  coming 
videfup*a  to  his  Trial.  But  it  is  obfervable.  That  the  Books  *"  which  are  cited  for  the 
sea.63.Cont.]yj^j^jgj^^„^,g  of  this  Opinion,  fpeak  only  of  an  Appeal  of  Robbery  :  Yet  if 
Pfi';,"^,  g's?  Juftices  of  Gaol-Delivery  have  fuch  Power  of  Bailing  Perfons  In  the  Cafe 
186.  of  Death,  on  the  Circumftances  abovementioned,  as  it  feems  agreed  in  the 

'phz^Main^  ^'^^^^  above-cited  that  they  have,  I  do  not  find  any  Reafon  why  they  may 
prife.  6.  not  as  well  upon  other  ilich  like  Circumftances,  bail  Perfons  indided 
;Air.  pi  12.  Qi-  appealed  before  them  of  any  other  Crime,  in  fuch  Manner  as  the 
le'ema  contra-  Court  of  King's  Bench  may  do,  as  fliall  be  more  fully  ftiewn  under  the 
'/.  next  Point. 

As  to  the-  Fourth  Point,  viz.  Where  Bail   is   grantable  by  the  Courts  of 
I{\'jliiiiiijh'r-Hall,  I  fliall  endeavour  to  ft:evv, 

I.  Where 


Palm.  5;g. 
Leon.  70. 
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1.  Where  it  is  gnintable  by  the  Court  of  King  s  Bench. 

2,  Where  by  the  other  Courts  of  Wejlmir.fter-H(dL 

As  to  the  firft  of  tlicfe  Points  I  (hall  confider, 

1.  Where  Bail  is  grantable  by  the  Court  of  King's  Bench,  to  a  Perfon 
imprifoned  by  the  King's  fpecial  Command,  or  by  the  Order  of  hi> 
Privy  Council. 

2.  Where  to  a  Perfon  committed  by  either  Houfe  of  Parliament. 

3.  Where  to  one  committed  by  the  Court  of  Chancery, 

4.  Where  to  one  committed  by  an  Inferior  Court  of  Record. 

5.  Where  to  one  exprefly  excluded  by  the  abovementioned  Statute  of 
Wcjiminjler  i.  Chap.  15.  from  tb.e  common  Benetit  of  a  Replevin  by 
the  Sheriff. 

SeSi.  66.     As  to  the  firft  of  thefe  Particulars,  W~.  Where  Bail  is  grant- 
able  by  the  Court  of  King's  Bench  to  a  Perfon  imprifoned  by  the  King's 
fpecial  Command,  or  by  the  Order  of  the  Privy  Council  ^  I  do  not  find 
but  that  where-ever  =  a  Commitment  by  the  Privy  Council  hath  fpecial- "5  Mod.  78. 
ly  expreffed  the  Crime  for  which  the   Party  hath  been  committed,  this  '  ^f.  ''*3- 
Court  has  always   admitted  him   to   Bail,  on  the  like   Circumflances  on  298.  '  ^^''' 
which,  in  Diicretion,  it  will   grant  Bail  on  other  Commitments :  ''  And  '  Leon.  7 
where- ever  it  has  appeared,  that  Perfons  have  been  imprifoned  by  Colour  "  ' 
of  an  ufurped  Authority,  pretended  to  be  derived  from  any  Patent  what-  i  ADd.^29 
foever,  contrary  to  Law,  it  feems  that  the  faid  Court  hath  always  dif- '53H-6.28.b. 
charged  the  Perfons  fo  imprifoned,  without  Bail.     But  there  have  been  J  roI.  Rep^' 
formerly  many  Opinions"  That  Perfons  committed  by  the  fpecial  Com-  '34.  '92. 
mand  of  the  King,  or  of  his  Privy  Council,  without  exprefling  any  other  ^',' ^'',  ^^' 
Caufe  of  the  Commitment,  were  not  bailable  by  any  Court  whatfoever,  Coniwo.g^jV 
without  fome  Intimation  of  the  King's  Confent  to  fuch  Bailment,  by  Let-  '  ^^^-  '58- 
ter  from  the  Privy  Council,  or  otherwife.      And  a  Diilinaiion  ^  was  taken  ment*^ on'tle* 
by  fome  between  a  Commitment  by  one  of  the  Privy  Council,  and  a  Com-  Habeas  Cor- 
mitment  by  the  whole  Body  ;  and  that  the  former  ought  indeed  to  fet  forth  P"^  concefn- 
fome  other  Caufe  of  the  Commitment  befides  the  Command  of  the  Perfon  8"f,  &c."''  ^'' 
who  made  it  5  but  that  the  latter  needed  not  any.  "  i  Leon.  70, 

Se5i.  67.     But  this  Matter  came  afterwards  to  be  very  folemnly  de-  Jg 
bated  in  the  famous  Cafe  '  of  Sir  'John  Corbet  and  others,  who  being  im-  gumems^on'^ 
prifoned  by  a  Warrant  from  the  Privy  Council,  about  the  third  Year  of ''^^  Habeas 
the  Reign  of  King  Charles  theFirft,  moved  the  Court  of  King's  Bench  to  Sning  w 
admit  them  to  bail  upon  their  Habeas  Corpus ;  whereupon  it  was    returned,  &  R^ni- 
that  they  were  detained  in  the  Prifon  of  the  Fleet  by  the  fpecial  Com-  |^°"^''  ^°'" 
mand  of  the  King,  fignified  to  the  Warden  by  a  Warrant  of  fome  of  the  i^'aTt^VoI. 
Members  of  the  Privy  Council,  in  which  Warrant  no  other  Caufe  of  the  45!^,  &=• 
Imprifonment   was   contained   but   fuch   fpecial   Command :  And   it  was 
ftrongly  urged  on  the  Behalf  of  the  Prifoners,  That  fuch  Imprifonment 
is  againft  the   Statute   of  Magna   Charta,  cap.  29.  which  provides,  That 
no  Freeman  Jhall  be  taken  or  imprifoned,  and  that  the  King  'will  not  pa fs  upon  him ^ 
nor  condemn  him,  but  by  the  Judg?nent  of  his  Peers,  or  the  Law  of  the  Land ; 
and   alfo   againil   many   other  Statutes  ^  made   in  Affirmance    of  Magna  <  ^r  Ed 
Charta,  by  which  it  is  ordained.  That  no  ManJJ^allbe  taken  by  Petition,  or  Sug-  28  Ed.''3.^5.'^' 
gejiion,  made  to  the  King  or  to  his  Council,  unlefs  it  be  by  IndiBtnent  or  Prefent-  4^  f'''-  3  >•. 
ment,  or  by  Procefs  by  Original  Writ;  and  that  no  Man  flmll  be  imprifoned,  &c. 
is.'ithout  being  brought  to  anfiver  by  due  I  rocefs  of  Law ;  nor  be  put  to  anfwer  'with- 
out Prefcntment  before  Ju/Uces,  or  Matter  of  Record,  or  by  due  Prcctfs,  and  Writ 
-  Origi}2al. 
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Original.     And  it  wr.s  aigiied,  That  the  Liberty  of  the  Subjeil  would  be 
precarious,  and  lie  at  the  King's  Mercy,  if  Perfons  who  h-appen  to  incur 
his  Difpleafure,  for  what  perhaps   the  Law  efteems  no  Crime,  fhould  by 
Means  of  fuch  a  Commitment  be  liable  to  be  for  ever  imprifoned,  with- 
out  any   Poflibility  of  Redrefs ;  and  that  it  feems  inconfiftent  with  natu- 
ral Juftice  to  expofe  a  Man  to  fo  fevere  a  Punifliment  for  a  fuppofed  Crime 
alledged    againft   him,    without    giving    him   an   Opportunity  of  clearing 
himfelf  by  a  lawful  Trial.     And  it  was   farther  urged.    That,  according 
to  the  Opinion  of  Sir  Job?!  Mai'khivn,  in  the  Time  of  King  Edv-'ard  the 
iH.  7.4.  b.  Fourth,  the  King  could  not  fo  much  as  arrefl  a  Man  upon  Sufpicion  of 
2  H  H.  P.  C.  Treafon  or  Felony,  as  any  of  his   Subjedls  may  ;    for  that  if  the  King 
*^''  fhould  do  wrong,  the  Party  could  have  no  Aftion  againft  him.     Alfo  it 

veas  infifted.  That  the  Preamble  of  the  Statute  of  Wejimirijier  i.  15, 
which  declares.  That  Perfons  imprifoned  by  the  King's  Command  h?.,c 
always  been  taken  to  be  irreplevifable,  muft  be  intended  only  of  a  Re- 
plevin by  the  common  Writ  de  Homine  replegiando^  or  by  the  Sherili"  ex 
officio  without  Writ,  for  that  it  fpeaks  only  of  a  Replevin  by  SherJirs 
and  others ;  and  therefore  fliall  not  be  taken  to  extend  to  fuperior  Couris : 
And  it  was  never  thought,  that  the  Court  of  King's  Bench  was  reftrr.ined 
by  it  from  bailing  Perfons  imprifoned  for  Homicide ;  and  yet  all  fuch  are 
equally  declared  by  the  Statute  to  be  irreplevifable :  Alfo  many  Precedents 
were  alledged,  whereby  it  appeared,  That  Perfons  committed  by  the 
King's  fpecial  Command  had  been  difcharged  upon  Writs  of  Habeas 
Corpus. 

Se£l.  68.     But  on  the  other  Side  It  was  argued.  That  fuch  Commit- 
ments could  not  reafonably  be  intended  to  be  againft  the  Purview  of  the 
Statutes  above-cited,    inafmuch  as  the  faid  Statute  of  Wejlminjler  i.   15. 
which  was  made  in  the  very  next  Reign  after  that  in  which  the  Statute 
of  M^gfia  Cbarta  was  made,  it  was  declared  to  be  a  fettled  and  undoubted 
Point,  That  Perfons  committed  by  the  Command  of  the  King  (which, 
Videfupra     as  It  feems  to  be  agreed,  is  to  be  underftood  of  the  King's  fpecial,  abfo- 
Seft.  36.        lue,    and   extraiudicial  Command)   are  not  replevilable :    And   It  cannot 
be  imagined  that  fo  high  a  Regard  ftiould  be  paid  to  fuch  a  Commitment, 
if  it  were  thought  to  be  illegal,  and  contrary  to  Magna  Charta.     And  it 
was  Infifted,  That  Commitments  of  this  Kind  have  often  been  allowed 
•Videfupra    by  the  Courts "  of  Juftice,    and  are  mentioned  by  Authors  ''  of  the  beft 
Seft.  66.        Credit  fince  the  above-cited  Statutes,  without  any  the  leaft  Objedllon  to 
^^"  ^' ^' ^^'thelr  LegaUty,  and  as  depriving  the  Party  Imprifoned  by  them  from  the 
F.N.  B.  65.   common   Benefit   of  the    Writ  of  Replevin.     And  it  was  alfo  ftrongly 
^  urged,  That  there  are  often  fecret  Caufes  not  fit  to  be  divulged,  which 

may  make  it  neceffary  for  the  Safety  of  the  State,  in  fome  particular  Cir- 
cumftances,  to  reftrain  fome  Perfons  from  their  Liberty  for  a  certain  Time, 
and   that  the  King,   who  is  entirely  entrufted  with  the  Management  of 
State-Affairs,  ftiall   be   prefumed   always   to   adl   for  the  Publick  Good ; 
and  that  it  is  immodeft  for  any  of  his  Courts  to  queftlon  the  Juftice  of  his 
Proceedings  of  this  Kind,  which  the  Law   feems  wholly  to  have  left  to 
his  Wifdom,  or  to  fuffer  a  Suggeftion   that  he  abufes  his  Prerogative  to 
cover  Oppreflion  ;  and  that  the  Subjeft  Is  in  no  Danger  of  perpetual  Im- 
RuOiworth's    prifonment  on  this  Account,  for  that  the  Court  of  King's  Bench  hath  al- 
Colleaiens,    ^^.^y^  ^^^^^  ^  difcretionary  Power  over  fuch  Commitments,  as  well  as  all 
510.  others,  and  therefore  upon  fpecial   CIrcumftances  of  Hardfliip,  may  ad- 

mit Perfons  under  fuch  Commitments  to  Bail  j  but  that  where  there  was 
nothing  extraordinary  in  the  Cafe,  it  hath  been  the  general  Courfe  of  the 
Court  not  to  do  it  without  a  fpecial   Order  from  the  Council  for  it,  as 

appeared 
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appeared  from  the  Examination  of  moil  of  the  Piccedtnts  reLitijig  to  thii 
Matter.  And  therefore  in  the  Cafe  abovementioned  the  Court  oi  Kind's  '  '^•'i-  Kep. 
Bench  was  unanimous  in  Opinion,  That  Sir  JcbnCi'thtt^  and  the  other  sjg^,i^g  ^^  ^ 
Gentlemen  fo  committed  by  the  King's  fpecial  CommanJ,  as  is  abovemen^'nientson  u.c 
tioned,  had  no  'R.\<^]\t,  pritna  flicie,  to  demand  the  Benefit  of  Bail,  Vv'ith- '"^''''^"^  ^*^''" 
put  the  Confent  of  the  Council,  and  therefore  remanded  them.  m'enuoRe!', 

Se5i.  69.     But  thit:'  Matter  being  afterwards  confidcred  in  Parliament,  and  page  81. 
it  being  die  general  Opinion,  That  the  chief  Rcafon  why  tliofe  Gentlemen 
incurred  the  King's  Difplcafure  was  their  Refufal  to  pay  the  Loans,  which,  Rufliwortl/; 
as  they    infiiled,  were    demanded   of  them  without  fufficient   Audioritv  ;  ^'""f'^'"''. 
and  it  being  e\ident,  That  if  there  were  no  certain  legal  remedy  for  tha  ^y^^\aV,  kc. 
Liberty  of  the  Subjeft  againft   fuch   a  Strain  of  the  Prerogitive,   no  Man 
could  be  lafe  in  maintaining  his  Property,   either  in  Parliament,  or  out  of 
it,  againft  a  difputed  Demand  from  the  Crown,  but  would  be  liable  to  a 
difcretionary  Imprifonment,  and  that  under  Colour  of  Law,  widiout  any 
certain  Redrefs  from  the  Law ;  it  was  thought  neceffiiy   on  this  Occa- 
fion   to  draw   up   th*^  famous  Petition  of    Right,  which    was  afterwards 
afleuted  to  by  the  Iving,  wherein,  among  other  Things,  the  Lords  and  Com-  Riifhwonh's 
mons  complain   to  the   King,  that  againft  the  I't-mr  ef  the  above  ""  47//^^  Col  lea  ions. 
Statutes,  divers  SiibjcBs  had  then  of  late  been  imprifoneJ,  without  any  Caufe  (, , , 
JJx^ed ;  and  when  for   their  Deliverance  they  had  been  brought  before  7«-  *  Supra  left. 
y?/<rt'j  ^^' /^"//^  0/" Habeas  Corpus,  there  to  undergo  and  receive  as  the  Court^^- 
flxuid  order ;  and  their  Keepers  coimnanded  to  certify  the  Caufes  of  their  De^ 
tainer,  no  Caufe  had  been  certified,  but  that  they  were   detained  by  his  Ma>- 
jefiy's  fpecial  Command  fgnified  by  the  Lords  of  his  Privy  Council,  und  yet 
were  returned  hack  to  fever al  Prifojis,  without  being  charged  with  any  T'l.mjg 
to  which  they  might  rnake  anfwer  according  to  the  Law:  And  thereupon  the 
faid  Lords  and  Commons,  among  other  Thitigs,  hwnbly  pray,  'That  no  Freeman, 
in  any  fuch  Man?ier  as  is  before  mentioned,   be  i??]prifoned,  or  detained,  &c. 

Se£i.  70.     And  it  feems  to  have  been  generally  agreed,  fince  the  Time  of 
this  Petition,  That  where-ever  any  Commitment    by  the  Privy  Council  ^'^e Cro. 


hath  not  exprefTed,  with  fome  convenient  Certainty,  the  Crime  alledged  ^^' 5'^"' 
againft  the  Party,  he  ought  to  be  bailed  upon  his  Habeas  Corpus. 
,  SeSl.  yi.  And  for  the  greater  Security  of  the  Liberty  of  the  Subjcd:,  2H.H  P  G. 
againft  Commitments  by  the  Command  of  the  King,  or  of  his  Privy '44.  '43- 
Council,  it  is  farther  provided  and  enafted,  by  16  Car.  i.  cap.  10. 
Far.  8.  That  if  aiiy  Perfcn  fhall  be  committed,  refrained  of  his  Liberty^ 
or  fuffer  Imprifonment  by  the  Commayid  or  Warrant  of  the  Ki fig's  Ma- 
jejly,  in  his  own  P  erf  on,  or  by  the  Command  or  Warrant  of  the  Council-Board, 
or  of  any  of  the  Lords  or  others  of  his  Majcftfs  Privy  Council;  "That  in 
every  fuch  Cafe,  every  fuch  Perfon  upon  Demand  or  Motion  to  the  Judges 
of  the  King'sBaich  or  Common  Pleas,  in  open  Court,  fall  without  Delay, 
upon  any  Pretence  whatfocver,  for  the  ordi?jary  Fees  ufually  paid  jor  the 
fame,  have  fortlm^ith  granted  unto  him  a  Writ  of  Plabeas  Corpus,  to  be 
direSled  generally  unto  all  and  every  Sheriff,  Gaoler,  Minifter^  Officer,  or 
other  Perfon  in  whofe  Cuftody  the  Party  co?nf?jitted  or  reftrained  jloall  be,  and 
fuch  Sheriff',  &c.  Jhall,  at  the  Return  of  the  faid  Wj-it,  and  according  to  the 
Command  thereof,  on  due  and  convenient  Notice  thereof  given  unto  bi?n,  at 
the  Charge  of  the  Party  who  requires  or  procures  fuch  Writ,  and  on  Security 
by  his  own  Bond  given,  to  pay  the  Charges  of  carrying  back  the  Prifoner,  If 
be/ljall  be  remanded  by  the  Court,  &c.  which  Charges  fall  be  ordered  by  the 
Court,  bring  or  caufe  to  be  brought  the  Body  cf  the  Party  before  the  Judges 
of  the  Court,  from  whe?ice  the  fame  Writ  fall  if ue,  in  open  Court,  and  fall  then 
Ukewife  certify  the  true  Caufe  of  fuch  his  Detainer  or  Iriprifo?2mcnt,  arj  thereupon 
Vol.  IL  F  f  the 
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»See  I  Syd.  ffj^.  Court  within  three  Court -Days  after  fuch  Return  made  and  delivered  ^  in 
7^-  ^  cpe7i  Co2irt  JJmH  proceed  to  examine  and  detertnine  ivbether  the  Caufe  of  fuch 
\\.\<^Xt'-  Commitment,  appearing  upon  the  faid  Return,  be  jufi  and  legal  or  720t,  and 
pall  thereupon  do  ivhat  to  jufice  Jhall  appertain,  either  by  delivering,  bail- 
ing, or  remanding  the  Prtfoner :  And  if  any  Thing  fiall  be  otherwife  wil' 
fidly  done,  or  omitted  to  be  done  by  any  Judge,  Jiijlice,  Officer  or  other  Perfon 
aforementioned,  contrary  to  the  true  Meaning  hereof,  That  then  fuch  Perfo7i 
jo  offhiding  pall  forfeit  to  the  Party  grieved,  his  treble  Da77mges,  &c. 

Sicct.  72.  But  it  is  provided,  Par.  9.  That  the  above-recited  Claufe  Jhall 
exte/id  07ily  to  the  Warra/its  a7id  DireEiions  of  the  Cou7icil-Board,  a?id  to  the 
Conmiitme7its,  Reftrai7its  and  l7/iprifo7i77ie7its  of  a7iy  Perfon  or  Perfons,  made^ 
commanded  or  aumrded,  by  the  King's  Majejly,  his  Heirs  or  Succeffors,  in 
their  own  Perfon,  or  by  the  Lords  a7id  others  of  the  P?-ivy  Council,  a7id  every 
one  of  the7n. 

Sect.  73.  As  to  the  fecond  Particular,  viz.  Where  Bail  is  grantable  by 
the  Court  of  King's  Bench,  to  a  Perfon  imprifoned  by  either  Houfe  of 
Parliament,  There  can  be  no  Doubt  but  that  the  highefl  Regard  is  to 
be  paid  to  all  the  Proceedings  of  cither  of  thofe  Houfes,  and  that  where- 
ever  the  contrary  does  not  plainly  and  exprefly  appear,  it  lliall  be  pre- 
fumed  that  they  adt  within  their  Jurifdidion,  and  agreeably  to  the 
Ufages  of  Parliament,  and  the  Rules  of  Law  and  Juftice:  And  there- 
fore, where-ever  it  ftands  indifferent  upon  the  Return  of  a  Hahras  Corpus, 
whether  a  Commitment  by  either  of  thofe  Houfes  were  flridly  'egal  of 
not,  and  the  Parliament  be  ffill  fitting,  I  can  find  no  Precedent  that  the 
Prifoner  hath  been  bailed  by  the  Court  of  King's  Bench.  And  it  cannot 
but  be  expected,  that  thofe  Houfes  would  be  apt  to  refent  an  Attempt 
of  this  Kind,  which  might  feem  to  carry  with  it  an  implicit  Refledtion 
on  their  Honour,  as  unjuftly  depriving  a  Subjeft  of  his  Liberty,  and  put- 
ting him  under  a  Neceffity  of  demanding  Juftice  from  anotlier  Courts 
by  unrcafonably  refufing  to  reftore  him  to  it ;  which  furely  fliall  never 
be  intended,  where  their  Proceedings  are  capable  of  a  more  favourable 
1  Mod.  144,  Conftrudion.  And  therefore  in  the  Lord  Shaftbuty's  Cafe,  who,  upon 
'45-  his  Habeas  Corpus  in  the  King's  Bench,  was  returned  to  have  been  commit- 

ted by  the  Houfe  of  Lords  for  his  high  Contempt  committed  againft  that 
Houfe,  the  Court  would  not  take  Notice  of  any  Exceptions  againft  the 
Form  of  the  Commitment,  as  that  it  was  too  general,  and  did  not  ex- 
prefs  the  Nature  of  the  Contempt,  or  in  what  Place  it  was  committed, 
&c.  for  that  it  ftiall  be  prefumed,  That  it  was  fuch  for  which  the  Lords 
might  lawfully  make  fuch  an  Order,  and  no  other  Court  fhall  prefcribe 
to  them  in  what  Form  tliey  ought  to  make  it.  But  if  it  be  demanded^ 
in  Cafe  a  Subjedt  ftiould  be  committed  by  either  of  thofe  Houfes,  for  a 
Mattcik  manifeftly  out  of  their  Jurifdidion,  what  Remedy  can  he  have  > 
I  anfwer,  That  it  cannot  well  be  imagined  that  the  Law,  which  favours 
nothing-more  than  the  Liberty  of  the  Subjed,  fhould  give  us  a  Remedy 
againft  Commitments  by  the  King  himfclf,  appearing  to  be  illegal,  and 
yet  give  us  no  Manner  of  Redrefs  againft  a  Commitment  by  our  Fellow 
Subjeds,  equally  appearing  to  be  unwarranted.  But  as  this  is  a  Cafe, 
which,  I  am  perfwaded,  will  never  happen,  it  feems  necdlefs  over  nicely 
to   examine  it. 

SeB.  74.     However  it  feems  agreed,  That  a  Perfon  committed  for  a 

Skin.  56,163,  Contempt,  by  the  Order  of  either  Houfe  of  Parliament,  may   be  difchar- 

5^7-  ged  by  the  Court  of  King's  Bench   after  a  Diflolution,  or  Prorogation  of 

the    Parliament,    whether   he    were   committed    during  the   Seflions,    or 

afterwards;  for  that  all  the  Orders  of  Parliament  are    determined  by  a 

Diflblution 
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Diirolution,  or  Prorogation;  and  all  Matters  before  either  Hoiife  muft  be  '  i-'eb.  S/i, 
commenced  a-nevv  at  the  next  Parliament,  except  only  in  the  Cafe  of  a  |^syd^24c. 
Writ  of  Error:  And  if  the  Subjedl  fhould  be  deprived  of  his  Liberty  till  i  Lev.  165. 
the  next  Pr.rliament,  which  perhaps  may  not  meet  again  in  many  Years, ' '^''•'^- '5 v 
no  one  could  fay  when  his  Imprifonment  would  end. 

Sect.  J^.     But  it  is  holden  m  Shower's  Reports,  that  a  Lord  committed  Shower  100. 
by  the  Houfe  of  Lords,  on  an  Impeachment  of  Treafon,  and   afterwards 
pardoned,  cannot  he  difcharged  by  the  Court  of  King's  Bench,  becaufe  the 
Impeachment  being    in  a    fuperior  Court,  the    Pardon  muft   be  pleaded 
there  ;  and  tlie  Commitment  being  by  the  Lords,  the  King's  Bench  cannot 
take  Conulan^e  of  it.     Yet  it  feems  to  have  been  taken   for  granted  in  the 
Lord  Stafford's  Cafe,  That  the  Court  of  King's  Bench  may,  in  their  Dif- 
cretlon,  bail  a  Lord   upon  an  Impeachment   of  High  Treafon,  which  in  Raym.  381. 
that  Cafe  they  refufed  to  do,  not  as  a  Matter  out  of  their  Power,  but  as  Skm.  ;6. 
a  Thing  which  they  were  not  bound  to  do,  and  improper  on  Confidera- J^^^Jj^  i^*^. 
tion  of  the  whole  Circumftances.     And  though  the  Reafons  above  cited  133. 
ii-om  Sko-iver's  Reports  ^ctm.   proper  to   prove.  That   the  Court  of  King's 
Bench  cannot  difcharge  a  Prifoner  from  any  Impeachment  in  Parliament 
whatfoever ;  vet  they  feem  by   no  Means  to  prove,  that  they  cannot  bail 
liim.     But  it  is  obfervable.  That  it  doth  not  clearly  appear^  from  either 
of  the  abovementioned  Reports,  whether   any  Parliament  were  fitting   at 
die  Times  of  the  Motions  for  fuch  Difcharge  and  Bailment,  or  not ;  but  it 
is  certainly  mofl  likely  to  prevail   in  fuch  a  Motion,  when  no  Parliament 
is  fitting,  nor  likely  foon  to  fit,  and  after  the  Party  hath  been  long  in  Pri- 
fon  ;  becaufe,  in  fuch  a  Cafe,  if  he  fliould  not  be  balled,  he  might  be  per-* 
petually  imprifoned  for  a  Crime,  without  any  Opportunity  of  mal>.Ing  his 
^  Defence.     [34] 

SeSf.  76.     As  to  the  third  Particular,  njiz.  V/here  Bail  is  grantable  by 
the  King's   Bench,  to   a   Perfon    committed    by  the  Court  of  Chancer}^ 
little  is  faid  in  the  Books,  except  in  the   Reign  of  King  James  the  Firil^ 
at   the  Time  when  Sir  Edivard  Coke  was  Chief  Juftlce,  when  this  Matter 
was   very  much  litigated,  and   occafioned   great    Heats   between  the  two 
Courts,  and  feveral   Perfons   committed   to  the   Fleet   by  the  Chancellor, 
were  bailed  by  the  Court  of  King's  Bench,  upon  Exceptions  to  the  Ge- 
nerality of  the  Form  of  the  Commitments,  as  ^  not  fliewing  the  Time  1 ,  RoI.  Rep. 
of  the  Commitment,  or  fetting   ''  forth  only  the  Command  of  the  Lord  19 z- p'-  32- 
Chancellor  as  the  Ground  of  the  Imprifonment,  without  mentioning  any  ^J^I^^P^g^g 
Crime   at  all,  or   mentioning   the  Crime  in   "^    general  Terms,    as   for  a  1  Roi.  Rep. 
Contempt    to   the  Court  of  Chancery,  without   fiiewing   what  the  Con- ^«9|^pl- 2'- 
tempt  was,  or    at   what  Time  committed:  And  one  ^  Gla?ivil,  who  was , '^  "i,  ,^^'* 
generally  committed  by  the  Command   of  the  Lord  Chancellor,  without  32. 218.  pi. 
fetting  forth  any  Caufe  of  fiich  Command,    feems   to  have  been"  bailed '9' ^°j 
upon  Examination  of  the  Merits  of  the  Decree,  for  difobeying  whereof  ^  i  roI.' Rep. 
he  was  in  Truth  committed;  whereby  it   appeared  that  the  Decree  rela-'".2'9- 
ted  to  a  Matter  before  adjudged  at  the  Common  Law,  which  was  thought!,  Bulft^-oJ. 
contrary   to  the  Purport  of  the  '  Statutes  of  27  Ed.  3.  i.  &  4  iJ.  4.  23.  Cro.jac.  343. 
But  this    Proceeding    being    refented  by    the   Lord  Chancellor,  the    faid  'j'^^  ^^^^-  _ 
Glanvil  was  afterwards   recommitted  by  him  for  the   fiime  Matter,   and ,' rqi 'r',' 
yet   was  afterwards,  on  another  Habeas  Corpus,  bailed  the  fecond  Time  by  277- 
the  Court  of  King's  Bench :  But   I  have  not  met  with  any  Precedent  of  |^J"^^J  ^°'" 
this  Kind  of  late  Years;  and   how   far   the  long  Difufe  of  fuch  like  Pro- 3  Bulft.' 1 1  j, 
ceedlngs  may   have  lefTeneQ  the  Authority    of  the  Cafes  abovementioned,  l^^'if^"  S'- 
mav  deferve  to  be  confidcred.     However,   It    cannot   but   be    expedtcd,  ^ 

That 
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That  the  Superior  Courts  will  pay  the  highefl  Regard  to   one  another's 
Proceedings,  and   be  ready  to  p-efume.  That  they  are  agreeable  to  Law, 
unlefs   the  contrary  appear,  or  the  Cafe  be    very  particular  and   extraor- 
Vaughani3o,jjj^^j.y.^  which   may   perhaps    reafonably    induce   them,  in   fome  Circum- 
contrary.       ftanccs,  to  make  Exceptions  from  thofe  general  Rules,  which  in  common 
Cafes  ufually  govern  their  Difcretion.     But  what  Cafe  in  particular  may  be 
faid  to  be  of  fo  extraordinary  a  Nature,  it  would  be  needlefs  and  prefump- 
tuous  for  me  to  endeavour  to  examine.     But  as  to  the  Cafe  abovemention- 
cd,  which   was  formerly  fo   much   litigated,   concerning  the  Chancery's 
giving  Relief  againft  a  Judgment  at  Law,  fince  it   feems  to  be  fettled  at 
this  Day,  that  the  Chancery   may,  in   fome   Cafes,    give   Relief  againft 
the  unequitable  Ufe  of  fuch  a  Judgment,  efpecially  as  to  a  Point  not  re- 
Vide  Book  i.lievable  by  Law  ;  whenever  it  Hands  indifferent,  whether  the  Matter  exa-" 
Ch.  19.  Sefl.  ij-jinej  by  Chancery,  after  a  Judgment   at  Law,  be  of  fuch  a  Nature  as 
'  ^'  is  proper  for  Relief  in  Chancery,  or  not ;   it   is  not  probable.  That  any 

other  Court  of  Wejiminjlcr-Hall  will  eafily  prefume  that  it  is  not,  when 
the  Chancellor,  who  is    the    proper   Judge,  hath  determined   that  it  is: 
I  Mod.  155.  And  agreeably  hereto  it  hath  been  adjudged.  That  a  Commitment  from 
Moore  840.    Chancery,  for  Difobedience  to  a  Decree,  is  good,  without   fliewing  what 
"^^'      the  Decree  was. 

SeSl.  J  J.     As  to  the  fourth  Particular,  viz.  Where  Bail  is  grantable  by 
the  Court  of  King's  Bench  to  one  committed  by  an  inferior  Court  of  Re- 
Vaughani;;.  cord;  It  feems.  That  this  Court,  having  the  Supreme  Controul  of  all  in- 
"Vide6Mod.  fej-ior  Courts,    may,    in  Difcretion,   on  Conlideration  of  the   whole   Cir- 
^^'    '^'         cumflances   of  any   Cafe   whatfoever,  bail  any  Perfon    who  fliall  appear 
to  have  been   unjuftly  or   hardly  deprived  of  his  Liberty  by  any  inferior 
Court.     And  therefore,  where-ever  it  fliall   clearly  and  exprelly  appear, 
that  a  Perfon    hath  been  committed   by  any   fuch  Court,  for  a  Matter 
See  Biiftiei's    which  either  is  in  Truth  no  Crime   at  all,  or   if  it  be  a  Crime,  is  not 
v^lu  ban's      within  the  Jurifdidion  of  fuch  Court,   there  can  be   no  doubt  but  that 
Reports.        it  is  a  proper  Motion  to  the  King's  Bench  to  bail  him.     But  in  what  other 
Cafes  in   particular   one  may  hope  for   the  like   Succefs  in  a  Motion   of 
this  Kind,  it  feems  difficult  to  determine  ;  for  that  every  fuch  Cafe  depends 
upon  its   particular  Circumftances,    which  have   great  Weight  with  the 
Court  in  its  Determinations  of  this  Kind,  in  which  it  is  in  great  Mea- 
fure  left  to  its  Difcretion.     And  therefore,  though  perhaps  it  may  bail  a 
z  Buift.  139,  Man  on  a  Commitment  by  a  Mayor  of  a  Town,  or  a  Juftice  of  Peace,  or 
'40-  otlier  inferior  Magiftrate,  for  a  Contempt,  without  fhewing  the  particu- 

lar Nature  of  it ;  yet  it  cannot  be  expected,  that  it  will  with  like  Rea- 
dinefs  bail  a  Man  on  fuch  a  general  Commitment  by  a  Court  of  higher 
J  See  the  pre- '  Dignity,  as  a  Court  of  Oyer  and  Tenniner,  or  any  other  Court 
cedent  Sec-  of  IVcftmhiJltT-Hall ;  to  the  honour  of  whofe  Proceedings  the  greateft 
'fTc 'aTo  and  Regard  is  always  to  be  given  ;  and  on  this  Ground  chiefly,  as  I  fuppofe, 
Vaughan  where  a  Perfon  on  a  Habeas  Corpus,  was  returned  to  have  been  conimit- 
139,  140.  jgjj  by  2n  Order  of  the  Exchequer,  for  not  paying  a  Fine  of  50/.  by  the 
Ecclefiuftical  Commiffioners  impofed  upon  him,  the  Court  of  King's 
» Cro.  Car.  Bench  '°  refufed  to  bail  liim,  though  it  was  not  fhewn  wherefore  the  faid 
5'''9'  Fine  was  impofed.     And  as  a  great  Regard  is  always  paid  to  the  Dignity 

of  the  Court  by  which  the  Party  is  committed ;  fo  is   it  likewife  to    the 
Notoriety  of  the  Offence ;    and    therefore,  where    a  Perfon  convivfled  of 
buying  and  felhng    old   Money,    before  Juflices  of  Oyer  and   'Termi}:er, 
was  committed  in  Execution  for  the  Fine,    by  an  Order  of  the  Court, 
I  Sid.  1 44,' not  flridly  formal,  yet  the  Court  of  King's  Bench  refufed  '  to  bail  him, 
2S6, 320.      fy,.  this  Rcafon  chiefly,  becaufc  he  was  in  Execution,  and  his  Commit- 
ment 
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ment  was  defedive  only  in  Point  of  Form.     Aifo  where  Pcrfons  taken  s*"^- ? 48-  " 
in  Execution  for  their  Fines  to  the  King,  fet  on  them  by  a  Seffions  of^o,  &c  '^' 
Juftices  of  Peace,  have  not  only  brought  their  Habeas  Corpus,  but  alfo  \ide  March 
their  Writ  of  Error  in  the   King's  Bench,  and  afligned  Errors,  yet  the^l'.J^  go 
Court  has  refufed  to  bail  them.     But  I  take  it  for  granted,  in  thofc  Ca-zSg. 
fes  which  are  but  briefly  reported,  That  it  appeared  upon  the  whole  Re-  '  Si*!-  320- 
cord.  That  fuch   Fines  were   legally   impofcd.     Alfo  it  feems.  That  the  ^'^ '°"  "^''■" 
faid  Court  has   fometimes  been  induced   to    deny   Perfons  committed   by 
other   Courts,  by  Warrants  not   ftridlly     formal,  the   Benefit  of  Bail,  for 
the    Enormity,    dangerous   Tendency,    or    Obftinacy  ^'   of  their   Offence, « i  Bulft. 
which  if  it  had  been  attended  with  lefs  aggravating  Cirtumftances  might '^^'^^43  to 54- 
not  have  excluded  them  from  it.     Alfo   the   faid    Court,  in  determining 'jo°'pi^^^" 
whether  it  be  proper  to  bail  a  Man  committed  by  another  Court,  ufuaHy337.pl  52. 
confiders  all  the  other  Circnmflances  of  the  Cafe,  as  the  Length  ''  and  ^"^Pj- 5''- 
Hardlhip  '  of  the  Imprifonment,  and   fuch  like,  in  order  to  give  fuch  a  2,8.  pi.  19. 
Determination  upon  the  whole,  as  may  be  moft  agreeable  to  the  Honour  337- pl-  >s- 
and  Prerogative  of  the  Crown,  and  the  Liberty  and  Safety  of  the  Sub-f^^^^'^Jj  |*°* 
jea. 

S>e£l.  78.  But  it  feems  to  be  agreed.  That  no  one  can  in  any  Cafe 
controvert  the  Truth  of  the  Return  to  a  Habeas  Corpus^  or  plead  or  fug- 
geft  any  Matter  repugnant  to  it :  Yet  it  hath  been  holden.  That  a  Man 
may  confefs  and  avoid  fuch  a  Return,  by  admitting  the  Truth  of  the  Mat- 
ters contained  in  it,  and  fuggefting  others  not  repugnant,  which  take  off 
the  Effed  of  them.  And  upon  this  Ground,  where  one  Sioalkio,  a  Citi- 
zen of  London^  was  committed  for  refufing  to  accept  the  Office  of  an  Al-  i  sid.  287, 
derman  of  the  laid  City  to  which  he  had  been  elefted,  and  the  Cuftom  of^^^- 
the  City  juftifying  a  Commitment  for  fuch  a  Refufil,  and  the  Eledion  and 
Refufal  were  fct  forth  in  the  Return  to  the  Habeas  Corpus;  he  filed  a  Sug- 
geilion  in  the  Crown-Office,  That  he  was  an  Officer  of  the  King's  Mint, 
and  that  all  fuch  Officers  were  exempted  from  all  City-Offices,  both  by 
Prefcription  and  by  the  King's  Charter ;  and  thereupon  the  Patent  of  the 
Grant  of  his  Office,  and  alfo  the  Patent  of  the  Exemption  being  inrolled  in 
the  Court,  he  was  difcharged. 

SeB.  79.     Alfo   the    Court  will   fometimes  examine  by  Affidavit,  the 
Circumftances  of  a  Fadl  on  which  a  Prifoner  brought  before  them  by  an  5  Mod.  323. 
Habeas  Corpus  hsiXh.  been  indidled,  in  order  to  inform  themfelves,  on  Exa-''-','*' ''^5  5- 
mination  of  the  whole  Matter,  whether  it  be  reafonable  to  bail  him  or  ' 

not.  And  agreebly  hereto,  where  one  Jackfon,  who  had  been  indidedTrin.  4. 
of  Piracy  before  the  Seffions  of  Admiralty,  on  a  malicious  Profecution,  °' ** 
brought  his  Habeas  Corpus  in  the  faid  Court  in  order  to  be  bailed  ;  the 
Court  examined  the  whole  Circumftances  of  the  Faft  by  Affidavits,  upon 
which  it  appeared.  That  the  Profecutor  himfelf,  if  any  one,  was 
guilty,  and  carried  on  the  prefent  Profecution  to  skreen  himfelf;  and 
thereupon  the  Court  in  Confideration  of  the  Unreafonablenefs  of  the  Pro- 
fecution, and  the  Uncertainty  of  the  Time  when  another  Seffions  of  Admi- 
ralty might  be  holden,  admitted  the  faid  ^ackfon  to  Bail,  and  committed  the 
Profecutor  till  he  Ihould  find  Bail  to  anfwer  the  Fads  contained  in  the  Af- 
fidavits. 

SeB.  80.     As  to  the  fifth  Particular,  viz.  Where  Bail  is  grantable  by  the 
Court  of  King's  Bench,  to  one  excluded  by  the  above  mentioned  Statute  ,g^g  "g"'* 
of  Wejimi/ijier  i.  chap.   15.   from  the  common  Benefit  of  a  Replevin  byzHlH.P.  C. 
the  Sherilf;  It  cannot  be  doubted,  but  that  notwithftanding  neither  'the  1/9. '48. 
Judges  of  this,   nor  of  any  other  Superior  Court  of  Juftice,  are  ftridlysaik.  61.'°^' 

Vol.  n.  G  2  within 
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•sBuUl.  1 13.  within  the  Purview  of  that  Statute;  yet  ^hey  will  always,  in  their  Dif- 
16^°''  ^^^  cretion  pay  a  due  Regard  to  the  Rules  prefcribed  by  it,  and  not  admit 
Supra  Sea.  a  Perfon  to  Bail  who  i^s  exprefly  declared  by  it  to  be  irreplevifable,  with- 
33-  out  feme   particular  Circumftance  in  his  Favour  :  And  therefore  it  feems 

sTc!^4,  difficult  to  find  an  Inftance  where  Perfons  attainted  "^  of  Felony,  or  but 
75.  ''  '  convidled  thereof  by  Verdid:  general  or  '  fpecial,  or  notorioufly  ^  guilty 
Skin.  683.  pf  Xreafon  or  Manflaughter,  ^c,  by  their  own  Confeffion  or  otherwife; 
5  Mod.  454,  j^^^^  ^^^^  admitted  to  the  Benefit  of  Bail,  without  fome  fpecial  Motive 
"Ke'iyngego  to  induce  the  Court  to  grant  it:  As  where  '  a  Perfon  taken  by  a  Capias 
'Dyer  179.  ^^fJ^g„^^^J„^  on  an  Appeal  of  Felony  by  the  Name  of  J.  S.  Gentleman, 
\  'em.  87,  pleads  that  his  Name  is  J.  S.  Yeoman,  and  not  Gentleman,  and  fo  he  is 
88.  not  the  fame  Perfon  who  was  outlawed,  in  which  Cafe  the  Court  in  Dif- 

■"'^"'■^^P'  cretion    may  bail  him;  for  until  the  Plea  is  determined,  it  appears  not 

3  Bulft.  113,  whether  he  were  the  Perfon  intended,  or  not.  Or  where  '  a  Perfon  out- 
'  '.4-  lawed  alledges  an  Error  in  the  Record,  in  which  Cafe  alfo  the  Court, 
Sc&%T^  ex  gratia,  may  bail  him,  efpecially  if  the  Error  be  apparent.  Or  where 
« 5  H.  7.  16.  a  Man  is  convidled  ^  of  Felony,  upon  Evidence  by  which  it  plainly  ap- 
P'-7-  ^gg  pears  to  the  Court  that  he  is  not  guilty  of  it;  in  which  Cafe  even  the 
H.P.C.  loi-Juftices  of  Gaol-Delivery  may  bail  him.  Or  where  ''it  appears  to  the 
S.  P.  C.  74.  Court  that  the  Profecutor  of  an  Indiclment,  or  the  Plaintiff  in  an  Ap- 
^^^H'^e.z.a.pea],  hath  unreafonably  delayed  his  Profecution;  as  where  two  Niibi/s 
S.'p.  C.  74.  are  returned  upon  two  Writs  of  Scire  facias,  awarded  againft  a  Plaintiff  in 
Letter  A.  ^j^  Appeal  removed  by  Certiorari  into  the  King's  Bench,  and  the  Prifoner 
I  Sid* Vi6^  hath  lain  a  long  Time  under  Confinement.  Or  where  '  the  Defendant  in 
t  Crompton's  gji  Appeal  hath  pleaded  an  Excominunication  in  Difability  of  the  Plaintiff: 
Juftkei54.  jj^  which  Cafe  it  is  apparent  that  the  Plaintiff  cannot  proceed  at  prefentj 
bj  Mod.  and  if  the  Defendant  fliould  be  kept  in  Prifon  till  the  Plaintiff  be  ab- 
454.  45S>  folved,  he  might  be  a  Prifoner  for  Life.  Or  where  ''  it  appears  to  the 
I  Bulk's';.  Court,  That  the  Defendant  may  be  in  Danger  of  lofmg  his  Life,  either 
Palm.  558,  by  Famine,  or  a  dangerous  Diftemper,  &c.  if  he  continue  longer  in 
559-  Prifon. 

1  Keb.  305, 
306. 

48  Ed.  3.  As  to  the  fecond  Point,  viz.  In  what  Cafes  Bail  is  grantable  by  the  other 
?2-^-    ,  Comts  oi  Welimi?iner-Halt i  I  fhall  confider, 

13  Ed.  4.8. 

pl.  3-  I.  How  far  it  is  grantable  by  fuch  Courts, to   Perfons  committed  for 

p,Tfe.^?73.  Caufes  under  the  Degree  of  Treafon  or  F-elony. 

s!  P.'c.  72.  2.  How  far  to  Perfons  committed  for  Treafon  or  Felony. 

Letter  B. 

Crojac'356.  SeB.  81.  As  to  the  firff  Point,  viz.  How  far  Bail  is  grantable  by 
Co.  Lit.  289.  the  {:^i(i  Courts,  to  Perfons  committed  for  Caufes  under  the  Degree  of 
?■  j„(i  Treafon  or  Felony;  it  feems,  '  That  the  Courts  of  Common  Pleas  and 

55,615.        Exchequer,  at  any  Time  during  Term,  and  the  Court  of  Chancery,  either 

4  inft.  290.  jj^  Term  or  Vacation,  may  award  a  Habeas  Corpus  by  the  Common  Law, 
2H.  H.P.  ^^^  ^^y  Perfon  committed  for  any  fuch  Caufe,  and  thereupon  difcharge 
Vaughan  him,  if  it  fliall  clearly  appear  by  the  Return,  That  the  Commitment 
'54. '55'  y^^as  againfl  Law  (as  being  made  by  one  who  had  no  Jurifditflion  of  the 
l^And.\^97.  Caufe,  or  for  a  Matter  for  which  by  Law  no  Man  ought  to  be  punifhed) 
Daiiion  81.  Qj.  bail  him,  if  it  fhall  be  doubtful  whether  the  Commitment  were  legal 
^^"u'h,  o''  "o*'  ^^-  However  it  is  certain  at  this  Day,  That  by  Force  of  the 
17°      '     '  Habeas  Corpus  Ad,  Par.  3  6c  lo.  fet  forth  more  at  large  SeSf.  17  &  22. 

2  Mod.  198.  ^j^y  of  the  faid  Courts,  in  Term-time,  and  any  Judge  of  either  Bench,  or 
^  Baron  of  the  Exchequer,  being  of  the  Degree  of  the  Coif,  in  the  Vaca- 
tion, 
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tion,  may  award  a  Habeas  Corpus  for  any  Prifoner  whatfoevcr,  wlio  is  bail- 
able by  the  Intent  of  that  Aft,  and  thereupon  bail  liim. 

Se£l.   82.     As  to  the  fecond  Point,  viz.  How  far  Bail  is   grantable  by 
the  faid  Courts  to  Perfons  committed  for  Treafon  or  Felony;   it  is  obfervablc, 
That  the  above  mentioned  Claufes  of  the  faid  Habeas  'Co7-pus  Ad  extend 
not  to  Perfons  committed  for  Trenfon,  or  Felony,  plainly  and  fpecially  ex- 
prefTed   in   the   Warrant  of  Commitment ;  neither  do  I  find  any  printed  See  Vauglun 
Cafe,  wherein  Perfons  committed  for  fuch  Crimes  have  been  bailed  either  by  '5^'  '57- 
the  Courts  of  Common  Pleas  or  Exchequer.     However  it  is  certain,  That^       '*' 
in  fome  Cafes  Perfons  committed  for  Felony  are  bailable  by  the  Court  of  Regifter 
Chancery.     But  our  Law-Books  being  generally   filent  in  Relation  to  thefe  ^7'a-b. 
Matters  I  fliall  refer  the  Reader  for  the  more  accurate  Knowledge  of  them, 
to  Obftrvation  and  Experience. 

SeB.   83.     As   to  the  feventh  general   Point   of  this  Chapter,  viz.    luaH.  H.  P.  C. 
what  Form  Bail  is  to  be  taken  ;  it  feems  to  be  the  Pra6tice   of  the  Court  '^^'  '^7- 
of  King's  Bench   in  admitting  a  Perfon  to   Bail,  who  is  adlually   prefent    "i  Bulft.  45. 
in   Court,  upon    an    Indiftment    or    Appeal     of  Felony,  or  other  Crime,  ,^?^Jj'"^'°' 
punifliable  with  Lofs  '  of  Member,    to   take  ^  a  feveral  Recognifance  to  Contra 
the  King  in  a  certain  Sum  from  each  of  the  Bail,  that  the  Prifoner  {hall '  sid  211. 
appear  at  a  certain  Day,  &c.  and  alfo.  That  the  Bail   (hall   be  liable  for  ,  g,^"^'  '  '^' 
the  Default  of  fuch  Appearance,  &c.  Body  for  Body.     And  '  it  feems  t0  2iH.  7.  20. 
be  left  to  the  Difcretion  of  Juftices  of  Peace,  in  admitting  any  Perfon  toP'-3 
Bail  for  Felony,  to  take  the  Recognifance  either  in  a  certain  Sum,  or  elfeaio. 
Body  for  Body.     But  '  where  a  Perfon  is  bailed  by  the  Court  of  King's  Vide  2  Jo. 
Bench,  before  the  Return  of  a  Capias  awarded  againrt  him  for  Felony,  ore^^'p  c 
(^as  it  feems  to  be  implied  in  the  Book  cited  in  the  Margin  that  he  may  be,)  Crompt. 
in  any  Court  for  a  Crime  of  an  Inferior  Nature,  it  feems.  That  the  Re-J""'«33J- 
cognifance'  ought  to  be  only  in  a  certain  Sum  of  Money,  and  not  Body  for  ^'f^ft  ,_g 
Body.     However  it  is  certain  ^^  at  this  Day,  That  Perfons  bound  Body  for  Dait  cap.127. 
Body,  are  not  liable  on  the  Forfeiture  of  the  Recognifance,  to  fuch  Punifh-'^^'"^'^°"'^^* 
ment  to  which  the  Principal  is  to  be  adjudged,  if  found  Guilty,  but  only  to '  ^BulH.  45. 
be  fined,  &c.  «4  inft.  178. 

Se£t.  84.     As  to  the  eighth  general  Point  of  this  Chapter,  viz.  What  p-,^' ^a^i^- 
fhall  forfeit  the  Recognilance :    If  on  a  Bailment  for  Felony,  the  ufual  ^  prife,  13. 
Form,  ad  Standum  reSlo  defdonia  pncdiSla,  &  ad  refpondendwn  Domino  Regi,  ^'  ^-  7-  ^o- 
be  made  ufe  of,    and  at  the  Trial  the    Party   ftand   obflinately  mute,  itn  p  c  g? 
may  reafonably  be  argued,  that  in  Stridtnefs  the  Recognifance  is  forfeited,  2  H.  H.  P.  c. 


V 

ontra  Fitz. 
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for  '  that  the   Expreffions  above   mentioned  feem   to  import  at  leaft  thus  ' 
much.  That  the  Prifoner  fhall  make  fome  Anfwer ;  and  at  the  Common  A^ainpnferi  j 
Law,    before    the   Statute  ''  of  Markbridgc,  cap.   28.    if  a   Perfon   under "  Dalt.  cap. 
Bail   had  infifted  on   his   Privilege   as  a  Clerk,    and   refufed  to  anfwer  tos^p^ 
the  Crime  alledged  againft  him,  his   Sureties  were  to   be   amerced ;  and  Letter  c. 
though  the  faid  Statute  have  in   that  Cafe  excufed  the  Bail,  yet  an  ob-  fi"*^  '7^ 
flinate  Refufal  to  anfwer  in  other  Cafes  may  perhaps  remain  as  it  was  at  c 
the  Common  Law.     Mr.  Daltoji  '  indeed  feems  to  be  of  another  Opinion,  ^  2  Inft-  i  ;o. 
becaufe  the  Words  above  mentioned  are  always  ufed  of  Courfe  :  But  it  '^  JT'^u'  7^- 
feems  ftrange,  That  Words  Ihould  be  looked  on  as  idle  and  infignificant  ,26! 
becaufe  they  are  moft  ufual  and  proper.     However,  if  late  Pradice  and '  ^^''-  "P- 
Experience    have    been    agreeable    to    the    above    mentioned    Opinion  of'^^' 
Mr.  Dalton^    as   I  apprehend  that  they   have,    they  will  certainly  be  of 
great  Force  to   maintain  it :  And   indeed  it  muft  be  confeffed.  That  if  a 
Man's  Bail,  who  are  his  Gaolers  of  his  own  choofing,  do  as  eifeftually 
fecure  his  Appearance,  and   put  him   as  much  under  the  Power  of  the 
Court  as  if  he  had  be«n  in  the  Cuftody  of  the  proper  Officer,  they  feem 

to 
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to  have  anfwered  the  End  of  the  Law,  and  to  have  done  all  that  can  be 
reafonably  required  of  them  :  But  howfoever  the  Law  may  ftand  in  Rela- 
tion to  this  Cafe,  it  is  certain,  That  if  Perfons  be  bound  by  Recogni- 
fance,  that  J.  S.  fliall  appear  in  the  King's  Bench  the  firft  Day  of  fuch  a 
Term,  to  anfwer  to  fuch  an  Information  againft  him,  and  not  depart 
till  he  fliall  be  difcharged  by  the  Court,  and  afterwards  the  Attorney 
Queen  and  General  enter  a  Nolle  profequi  as  to  that  Information,  and  exhibit  another, 
Ann^^'*"'  ' '  ^^'^  which  the  Defendant  is  convidled,  and  refufes  to  appear  ia  Court 
after  perfonal  Notice,  the  Recognilance  is  forfeited ;  for  being  exprefs 
that  the  Party  fliall  not  depart  till  he  be  difcharged  by  the  Court,  it 
cannot  be  fatisfy'd  unlefs  he  be  forth-coming,  and  ready  to  anfwer  to  any 
other  Information  exhibited  againfl  him  while  he  continues  not  difcharged, 
as  much  as  to  that  which  he  was  particularly  bound  to  anfwer  to.  But  in 
fuch  Cafe  it  feems.  That  the  Recognilance  fliall  not  be  forfeited  by  the  Par- 
ty's not  appearing  in  Ceurt  the  firfl:  Day  of  every  Term,  after  he  hath 
pleaded  to  the  Information,  as  it  may  be  before  he  hath  pleaded. 


CHAP.     XVI. 

Of  Commitments. 

AND  now  I  am  to  conlider  in  what  Cafes,  and  in  what  Manner,  Of- 
fenders are  to  be  committed  j  for  the  better  Underftanding  whereof  I 
fhall  examine, 

1.  What  Kinds  of  Offenders  are  to  be  committed. 

2.  By  whom, 

3.  To  what  Prifon. 

4.  What  is  to  be  done  previous  to  their  Commitment. 

5.  What  ought  to  be  the  Form  of  it. 

6.  At  whofe  Charges  they  are  to  be  fent  to  Prifon. 

7.  To  what  Court  the  Commitment  is  to  be  certified. 

8.  By  what  Means  the  Party  may  be,  difcharged  from  fuch  Commit- 
ment. 

SeB.  I.  As  to  the  firfl:  Point,  There  is  no  Doubt  but  that  Perfons 
2 H. H. P. C. apprehended  for  Offences  which  are  not  bailable;  and  alfo  all  Perfons  who 
123,124.  negledl  to  offer  Bail  for  Offences  which  are  bailable,  muft  be  commit- 
ted. 
»ioH.4.7.a.  SeB.  2.  And  it  is  faid.  That  wherefoever  a  Juftice  of  Peace  is  im- 
7  Ed.  4.20.3.  powered  by  any  Statute  to  bind  a  Perfon  over,  or  to  caufe  him  to  do  a 
3£d^4. 26.  b.  j,gj.f^j^  Thing,  and  fuch  Perfon  being  in  his  Prefence  fliall  refufe  to  be  bound, 
2oEd.4.6.b.or  to  do  fuch  Thing,  the  Jufl:ice  may  commit  him  to  the  Gaol,  to  remain 

b°i?  a  ''''  ^^^^^  *^^^  ^^  ^^^^^  comply. 

c*H. 7^4.b.     -SeB.  3.     As  to  the   fecond  Point,  viz.  by  whom   fuch  Perfons  are 
S-  a.  to  be  committed,  it   feems  to  be  agreed  by   all  the  Old  ^  Books,    That 

^^J"5      wherefoever    a   Confl:able,    or  private  Perfon,    may  jufliify  the  Arreffing 
b.'       ^       another  for  a  Felony  or  Treafon,    he  may   alfo  juftify  the  Sending  or 
I  Bringing 
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bringing  him   to  the   common  Gaol,  and   that  every   private  Perfon  has 
as  much  Authority  in  cafes  of  this  Kind  as  the  Sheriff,  or  any  other  Of- 
ficer, and  may   juftify   fuch    Imprifonment  by  his  ^  own  Authority,  but  •  ;  H.  7.  4. 
not  by  the  Command  of  another.     But  ''  inafmuch  as  it   is   certain,  That"^  5f; 
a  Perfon   lawfully  making  fuch  an  Arrefl  may  juftify  bringing  the  Party  |,' 
to  the  Conftable,  in  order  to  be  carried  by  him  before  a  Juftice  of  Peace;  Fitz.  Falfe 
and  inafmuch  as  the  Statutes   of  i  ©"  2  P/j  G?  M.  13.  and  2  &f  3  Ph.  &  [""P^jj  ^• 
M.  10.  which   diredl  in  what  Manner  Perfons  brought   before  a  Juftice  of  26.  b.  27.  a. 
Peace  for  Felony  fliall  be  examined  by  him  in   order  to   their  being  com-  'oEd.  4. 
mitted  or  bailed,  feem  clearly  to  fuppofe.   That   all   fuch  Perfons  are  to|]^pQ 
be  brought  before  fuch   Juftice  for   fuch  Purpofe ;  and   inafmuch  as  the  112. 
Statute  of  71  Car.  2.  commonly  called  the  Habeas  Corpus  AQ.^  feems  to^^-^-^-^- 
fuppofe,  That  all  Perfons  who  are  committed  to  Prifon,    are   there   de- 
tained by  Virtue  of  fome  Warrant  in  Writing,  which  feems  to  be  intended 
of  a    Commitment    by    fome   Magiftrate ;    and    the     conftant  Tenor  of 
the  late  Books,   Pracftice   and   Opinions,    are    agreeable  hereto  :  It  is  cer-H.  P.  C.  gr, 
tainly  moft   advifeable    at    this  Day,    for   any  private  Perfon   who  arrefts  "jj-      „  _ 
another  for  Felony,  to  caufe  him  to  be  brought,  as  foon  as  conveniently  g,. ' 
he  may,  before  fome  Juftice  of  Peace,  that  he  may  be  committed  or  bailed  Dak  cap.  1 18. 
by  him. 

SeS}.  4.     But  it  is   certain,  "  That  the  Privy  Council,  or  any  one   ore,  And.  298. 
two  of  them,  or  a  Secretary  of  State,  may  lawfully  commit  Perfons  forP^im.  558. 
Treafon,  and  for   other  Offences   againft  the  State,  as    in  all  Ages  they  \  Leon"% 
have  done.  71. 

Sir  William 

As  to  the   third  Point,  viz.  To   what  Prifon   fuch  Offenders  are  to  be  Caie,  Trio, 
committed,  I  ftiall  obferye,  zGeo.  1. 

Sal.  347. 

5  Mod.  78  to 

1.  That  the  Prifon  ought  to  be  in  the  Realm  of  England.  8;. 

2.  That  resularly  it  oueht  to  be  a  Common  Prifon.  ^'^'"-  3^9. 

o  J  o  jg5  to  600. 

Canh.  291. 

SeB.  -,  As  to  the  firft  of  thefe  Particulars,  it  is  enaded  by  31  Car.  2. 
12.  Thai  no  SubjeB  of  this  Rcahn,  being  an  Inhabitant^  or  Refiant  of  this 
Kingdom  c/' England,  T)ominion  of  Wales,  or  lo-icn  c/' Berwick  upon  Tweed, 
JImU  or  may  be fent  Frifoner  into  Scotland,  Ireland,  Jerfey,  Guernfey,  Tangier, 
or  into  Parts,  Garrifons,  IJlafids,  or  Places  beymid  tlx  Seas,  which  then  were, 
or  at  any  Time  hereafter  Jhoidd  be,  within  or  without  the  Dominions  of  his 
Majejiy,  his  Heirs  or  Succejfors  /  and  that  every  fuch  Irnprifomiient  is  by 
the  faid  Statute  enaSled  and  adjudged  to  be  illegal,  and  that  every  SubjeSl  Jo 
i?nprifoncd,  fiall  have  an  ASlion  of  Falfe  Imprifonment,  Sec,  and  recover 
treble  Cojis,  and  no  lefs  Damages  than  five  Hundred  Pounds  againfi  the  Perfofi 
making  fuch  Warrant,  ivho  Jhall  alfo  incur  a  Praemunire. 

Sect.  6.  As  to  the  fecond  of  the  abovementioned  Particulars,  It  is  en- 
abled by  14  Ed.  3.  10.  as  foUoweth,  In  the  Right  of  the  Gaols  which  were 
wont  to  be  in  Ward  of  the  Sheriffs,  and  annexed  to  their  Bailiwicks;  it  is  afent- 
ed  and  accorded,  That  they  Jhall  be  rejoined  to  the  Sheriffs,  and  the  Sheriffs  fijall 
have  the  Cu/hdy  of  the  fame  Gaols,  as  before  this  Time  they  were  wont  to  have ; 
and  they  fliall  put  in  fuch  Under-keepers  for  whom  they  will  anfwer.  And  this 
is  contirmed  by  \()  H.  7.  chap.  10.  Alfo  it  is  recited  by  5  H.  4.  10.  Tlyat 
-divers  Conjlablcs  of  Ca/lles  within  the  Reahn,  being  affgfied  Ju/lices  of  Peace 
bv  the  King's  Commiffion,  had  by  Colour  of  fuch  Commiffion,  ujed  to  take  Peo- 
ple to  whom  they  bore  eiiil  Will,  and  itnpriJ'o?i  them  withiii  the  J'aid  CaJUes, 
till  they  had  tnade  Fine  and  Ranfom  with  the  faid  Conftables  for  their  Delive- 
rance. And  thereupon  it  is  enadted,  That  none  be  imprifoned  by  any  JuJlice  of 
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the  Peace,  but  only  in  the  Common  Gaol ;  faving   to  Lords  and  others  ivhicb 

have  Gaols  their  Franchife  in  this  Cafe. 
» See  1  And.       SeSl.  J.     And  it  '  feems,  That  the  King's  Grant  lince  this  Statute  to 
3+5-  private  Perfons  to  have  the  Cuftody  of  Prifoners  committed  by  Tuftices  of 

8jo.  Peace,  is  void.     And  it  is  laid,  That  none  can  claim  a  Prilon  as  a  Fraii- 

9  Co.  119.  b.  ehife,  unlefs,  he  have  alio  a  Gaol-delivery. 

Far  ^1^  '^'^'^^-  ^-     ^^  Teems  to  be  "  agreed.  That  if  a  Perfon  be  arrefted  in  one 

"H.  P.  C.  93.  County,  for  a  Crime  done   in    it,  and  fly  into  another,  and  be  re-taken 

1  H.  H  P.  C.  there,  he  may  be  brought  before  a  Juftice  of  the  County  where  the  Of- 
Ih.  H.P.  c.  fence  was  done,  and  be  committed  by  him  to  the  Gaol  of  fuch  County. 
94,11;.  But  it  feems  to  be  the  ftronger  Opinion,  That  if  one  who  hath  com- 
Crorn"''i"z^  '■"^"^'^  an  Offence  in  one  County,  fly  into  another  before  he  be  taken, 
b.  173.3.  and  be  purfued  and  arrefted  in  fuch  County,  he  ought  to  be  brought 
'  Dak.  cap.  before  a  Juftice  of  the  County  where  he  is  taken,  and  be  committed  by 
Crompt.  ^'"^  '°  ^^^  common  Gaol  of  the  lame  County,  '^  whether  it  lie  in  fuch 
72.  b.  County  or  another  ;  ^  unlefs  there  be  fome  fpecial  Reafon  to  the  Contrary, 
H.  P,  C.  92,  as  ^^  apparent  Danger  that  the  Party  may  be  refcued  from  fuch  Prifon  by 
?fE.  4.  4.  b.  Rebels,  &c.  And  it  feems  to  be  laid  down  as  a  Rule,  by  fome  Books, 
53-  '  That  any  Offender  may  be  committed  to  the  Gaol  next  to  the  Place  where 
i3^E.4.  s.b.  j^g  ^^^  taken,  whether  it  lie  in  the  lame  County  or  not. 

PI.  Com.  Sect.  9.     It  is  s  faid,  That  if  a  Conftable  bring  a  Felon  to  Gaol,  and 

37-.  a-  the  Gaoler  refufe  to  receive  him,  the  Town  where  he  is  Conftable  ought 

ContTa.  ^^"  to  keep  him  till   the  next  Gaol-Delivery.     But  *"  in  other  Cafes  it  feems, 

2  Bulft  264.  That  regularly  no  one  can  juftify  the  Detaining  a  Prifoner  in  Cuftody  out 
1 1  E.  4.  7.  ^f  fi^g  common  Gaol,  unlefs  there  be  fome  particular  Reafon  for  fo  do- 
"Kejlw.  45.  i"g;  as  if  the  Party  be  fo  dangeroufly  '  lick  that  it  would  apparently 
b.  hazard  his  Life  to  fend  him  to  the  Gaol,  ^  or  there  be  evident  Danger 
JJi^g^' ^' ^'of  a  Refcous  from  Rebels,  &c.  Yet  conftant  Pradice  feems  to  autho- 
4.  b.  5.  a.  7.  rife  a  Commitment  to  a  MelTenger  ;  and  it  is  '  faid,  That  it  lliall  be  in- 
a-  b.  tended   to   have  been  made  in  order  for    the   carrying  of  the  Party  to 

22  Ed,  4.  34.  Sect.  10.  As  Prifoners  ought  to  be  committed  at  firft  to  the  proper  Pri- 
''•  „  fon,  fo  ought  they  not  to  be  removed  from  thence,  except  in  foxiie  fpecial 
,  ,^]    '    '     Cafes.     And  to  this  Purpofe  it  is  enadled  by  3 1  Car.  2.  chap.  2.  Par.  9.  That 

10  H.4  7.  ij"  any  SubjeB  of  this  Realm,  fiall  be  committed  to  any  Prifon,  or  in  Cuflody 
F'  ^  Ekape  '^f  ^"y  ^Jfi^^''  ^^  Officers  ivhatfocver,  for  any  criminal,  or  fuppofed  crimi?ial 
8.  '  Matter;  that  the  faid  Pe?fon  JJmII  not  be  removed  from  the  faid  Prifon  and 
Dalt.cap.i  18.  Cujiody,  into  the  Cuflody  of  any  other  Officer  or  Officers,  imlefs  it  be  by  Habeas 
In°prifon-  Corpus,  Or  fome  other  legal  Writ;  or  where  the  Prifoner  is  delivered  to  the  Con- 
ment,  25.  fable,  or  other  it?ferior  OJicer,  to  carry  fuch  Prifoner  to  fome  common  Gaol; 
•■zH.H.  P.  C.^^  ^,]jgfg  (iiiy  Perfon  is  fent  by  Order  of  any  fudge  of  Afjrfe,  or  "Juftice  of  the 
2oEd.  4. 6.  b.  P^oce,  to  any  common  Workhoife,  or  Houfe  of  Correction;  or  where  the  Prifofier 
Bro.  Faux  is  removed  from  one  Prifon  or  Place  to  another,  within  the  fame  Coimty,  in 
Imprifon-       ^^^^^^  ^^  ^  Trial,  Or  Difcharge  by  due  Cowfe  of  Law;  or  in  Cafe  offudden  Fire, 

1 1  Ed  4!  7.    or  Infection,  or  other  Necefjity;   iijon  Pain  that  he  who  makes  out,figns  or  coun- 
b.  terfigns,  or  obeys  or  executes  fuch  Warrant,  foall  forfeit  to  the  Party  grieved 

i  2  H  H  1'  c  ^^^  Hundred  Pounds  for  the  firft  Offence,  two  Hundred  Pounds  for  thefecond,  &c. 
96, 1 19, 120.  Sect.  II.  As  to  the  fourth  Point,  viz.  What  ought  to  be  done  previous 
'=2H.  H.P.C.  to  the  Commitment  of  fuch  Offenders,  it  is  enadted  by  2  ©■  3  Ph.  & 
11'  Ed.  4.  ^'  ^°'  T'hat  every  yufticc  or  jfiftices,  before  whom  any  Perfon  ftjall  be  brought 
A.  b.  5.3.  for  Manftaughter,  or  Felofiy,  or  for  Si f pi ci on  thereof,  before  he  ortheyft.mil 
s^^''  M'^d  <:ommit  orfndfuch  Prifoner  to  Ward,  ft:all  take  the  Examination  of  fuch  Pri- 
~Sti  S-.  foner,  and  Information  of  thofe  that  bring  hitn,  of  the  FaB  a?id  Circumftances 
Skin.  599.     thereof;  and  the  fame,  or  as  much  thereof  as ftdall  be  material  to  prove  the  Felony, 

ft:all 
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Jhall  put  in  writing  within  two  Days  after  the  faid  Examination,  and  the 
jmnejfjall  certify  in  fiich  Manner  ajid  Form,  and  at  fuch  Time,  qs  they  Jhould 
end  ought  to  do,  if  fuch  Prifojier,  fo  committed  or  fent  to  Ward,  had  been 
bailed,  or  let  to  Mainprife  ;  upon  fuch  Pain  as  in  1  &  2  Pli.  &  M.  13.  is  li-  See  Chap.  15. 
mted  and  appointed,  for  not  taking  or  not  certifmig  fuch  Examinations,  Sec.  ^^^-  ^°- 
And  it  is  farther  cnadled,  That  the  faid  fujiices  jhall  have  Authority  to  biiid  all 
fuch  by  Recognizance  or  Obligation,  as  do  declare  any  Thing  material  to  prove 
the  [aid  Manflaughter,  or  Felony,  to  appear  at  the  next  General  Gaol-Deli- 
very to  be  holden  within  the  County,  City,  or  Town  Corporate,  where  the  Trial 
of  the  faid  Manf  aught er,  or  Felom,  JImU  be,  then  ajid  thei'e  to  give  Evidefice 
againfi  the  Party ;  and  that  the  faid  Juftices  Jfjall  certify  the  faid  Bonds  taken 
before  them,  in  like  Manner  as  they  ought  to  certify  the  Bonds  tncntioned  in  the 
faid  former  Acl,  &cc. 

Sect.   12.     It  feems  that  a  Juftice  of  Peace  ought  not  to  detain  a  Pri- Cro.  E.  829, 
fonerby  Virtue  of  this  Statute,  in  order  to  examine  him,  any  longer  than  ^l^'rr 
is  necellary  for  fuch  Purpofe,  for  which  it  is  £ud,  That  the  Space  of  three  5  s'6. 
Days  is  a  reafonable  Time.  zH.h.  P.  c. 

120, 121. 

As  to  the  fourth  Point,  viz.  What  ought  to  be  the  Form  of  a  Commitment  2  H.  ri.  p.  c. 
the  following  Rules  are  to  be  obferved.  '^^'  '"2" 

Sect.   13.     I.  It  muft  be  in  Writing,  under  the  Hand  and  Seal   of  the  2  Inft.  52, 
Perfon  by  whom  it  is   made,  and  expreffing  his  Office,  or  Authority,  and  |9'- 
the  Time  and  Place  at  which  it  is  made,  and  muft  be  direded  to  the  Gaoler,  h!  p"c. '//' 
er  the  Keeper  of  the  Prifon. 

Se^.  14.     II.  It  may  be  made  either  in  the  Name  of  the  King,  and  only  Dalt.cap.125. 
tefted  by  the  Perfon  who  makes  it,  or  it   may  be  made  by  fuch  Perfon 
in  his  own  Name. 

Se^.  15.     III.  It  may  command  the  '  Gaoler  to   keep  the  Party  in  fafe '^^''^']'- 
and  clofe  Cuflody ;  for  if  every  Gaoler  be  bound   ''  by  the  Law  to  keep  ham's  Cafe, 
his  Prilbner  in  fuch  Cuftody,  furcly  it  can  be  no  fault  in  a  Mittimus  to  I'rin.  2 
command  him  fo  to  do.  „  |°(^J 


LOO. 


SeSl.  16.     IV.  It  ought  to  fet  forth  the  Crime  alledged  againft  the  Party  9  Co.  87'  b.' 
with  convenient  "  Certainty,  whether  the  Commitment  be  by  the  Privy  P'^'^"P  "8- 
^  Council,     or   any    other  Authority ;     otherwife    the    Officer   ^     is    not  Dalr.cap  izr" 
punifliable,  by  Reafon  of  fuch  Mittimus,  for  fuffering  the  Party  to  efcape :  z  inft.  52, 
And  the  Court  before  whom  he  is   removed  hy  Habeas  Corpus,  ought  to  J^'' 
difcharge  or  bail  liim  :  And   this  doth  not  only  hold  where  '  no  Caufe  at  cap.  lo!"^'  '' 
all    is    exprelTed  in  the  Commitment,  but  alfo  where  it  is  fo   loofely  fet  '^''■°  Car. 
forth,    that    the    Court    cannot    adjudge    whether  it    were    a    reafonable  'i^'  ^°''' 
Ground  of  Imprifonment ;  as  «  where  one  was  committed   for  manifold  2 'And.  298. 
Contumacy  to  the  High  Commiffion-Court,   or  for  ^  refuling  to  anfvver  Contra 
before  them  to  certain  Articles,   or  '   for  infolent   Behaviour    and  Words  ,,i°' 
fpoken  at  the  Council-Table,    QSc.     And   it  is  holden   by  Sir  '^  Edward  ^  Uon.  y  1 . 
Coke,  in  his  fecond  Inftitute,  That  a  Commitment  for  High  Treafon,  or  S^' '  \'  ^^' 
Felony  in  general,   without  fliewing    the  Species  of  the  Offence,  is  not  =  2inft.  ^91. 
good;  yet   in  '  another  Part  of  the  fame  Bookj    fuch  general  Commit- H.  P- C.  109. 
ments  feem  to  be  allowed  by  him  to  be   good  :  and  there  are  Precedents  ," '^  "''* 
of  Commitments  for  Felony  in  general,  in   good  "^  Authors.     And   "  it  Palm.  j;8. 
hath  been  refolved.  That  Commitments  for  High  Treaibn  in  general  are '  ^^°-  ^^^- 

s°-i.   [35]  %]■"'■ 

Baikham's 
&■  Lawfon's  Cafe,  Palmer  55  S.     E  i  Rol.  Rep.  245.     ''  t  Rol.  Rep.  zzo,  24;.     '  Cro.  Car.  133.  579.     zBulft.  139. 
140.     i' 2  Inrt.  591.  5  Mod.  85.     '  2  Inll.  52.     "   1  H.  H.  P.  C.  595,609.     2  H.  H.  P.  C.  i  23.  Crom.  233.  b. 
Dalt.  cap.  125.     "1  Sid.  78.    1  And.  298.    1  Keb.  30J.  Palmer  558.  Sir  William  Wyndham's  Cafe,  Trin.  2  Geo.  1. 

Sea.  17. 
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•Sir Willi-        5^^^  1 7^     y.  It  jg  fafe  to  fet  forth,  That  the  Party  is   charged  upon 

ham's  cafe^     0'x\ki ;  but  this  is  not  neccflary,  for  it  hath  been  ^  refolved,  That  a  Com- 

Trin.aGeo  I.  mitment  for  Treafon,  or  for   Sufpicion    of   it,  without  fetting  forth  any 

^^''•"P''^5- particular  Accufation,  or  Ground  of  the  Sufpicion  is   good. 

^ romp.  233,       ^^^^  ^g^     ^^    Every  fuch  Mittimus  ought  to   have  a  lawful  Conclu- 

2  Toft.  5  2      fion,  ''  viz.  That  the  Party  be  fafely  kept  till  he  be   delivered  by  Law, 

Palm.  558.    ^j.  i^y  Order  of  Law,  or  by  due  Courfe  of  Law;  or  that  he  be  kept  till 

»  zinft.  52,   f;rther  '  Order,   (which  fliall  be  intended  of  tlie  Order  of  Law,)  or  to  the 

59'-  like  EfFeft.     And  if  the  Party  be  committed  only  for   want  of  Bail,  it 

Cronipt  .fj^j.feems  "^  to  be  a  good  Conclufion  of  the  Commitment,  that  he  be  kept 

b.  till  he  find  Bail.     But  a  Commitment,  "  till  the  Perfon  who  makes  it  fhall 

f|'''j^"P-^^^take  further  Order,  feems  not  to  be  good.     And  it  feems,  that  the  Party 

Contra  Cro.    Committed  by  fuch,  or  any  other  irregular  Mittimus,  may  be  bailed.  [36]  [37]  =^ 

Car.  558.  Se^.  19.     As  to  the   fixth  Point,  viz.  At  whofe  charge  Offenders  are 

^6  lo  .  73,^^  ^^  |-^^j.  j.^  pi-jfon,  it  is  enaded  by  3  Jac.  i.  10.  That  every ^  Perfon  and 

« iH.H  P.O.  Perfon s,  that  flMll  be  committed  to  the  common  or  ufiial  Gaol  ^within  any  County 

584, 595-      or  Liberty  within  this  Reahn,  by  any  Jiijiice  or  Juflices  of  the  Peace,  for  any 

591".  '  ^^'      Offence  or  Mif demeanor,  having  Means  or  Ability  thereunto,  f^all  bear  their 

I  Rol.  Rep.    01071  reafonable  Charges,  forfo  conveying  or  fending  them  to  the  f aid  Gaol,  and 

Tlcv  zxo     ^^^  Charges  alfo  of  fuch  asf:allbe  appointed  to  guard  them  to  fuch  Gaol,  andflmll 

Cro.  Car.  '   fo  guard  them  thither.     And  if  any  fuch  Perfon  or  Perfonsfo  to  be  committed^ 

S79-  f}?all  refufe  at  the  Time  of  their  Commitjnent  and  Sejiding  to  the  faid  Gaol,  to 

"g"'  ^    "       ^f'ray  the  faid  Charges,  or  /JmH  not  then  pay  or  bear  the  fame,  and  then  fuch 

I  Rol.  Rep.   Jufiice  or  Juftices  of  the  Peace  f mil  and  7nay  by  Writing  under  his  or  their 

4'°-  Hand  ard  Seal,  or  Hands  and  Seals,  give  Warrant  to  the  Confiable  or  Confla- 

bles  of  the  Hundred,  or  Confiable  or  TythingmaJi  of  the  Tything  or  Toivfijhip 

where  fuch  Perfon  or  Perfons  fhall  be  dwelling  and  inhabit,  or  from  whence  he 

or  they  flmll  be  co?nmitted,  or  where  he  or  they  JJmU  have  any  Goods  within  the 

County  or  Liberty,  to  fell  fuch,  and  fo  much  of  the  Goods  and  Chattels  of  the 

faid  Perfons,  as  by  the  Difcretion  of  the  faid  Jufiice,  or  Juflices  of  the  Peace, 

fliall  fatisfy  and  pay  the  Charges  of  fuch  his  or  their  Convey  iitg  or  Sending  to  the 

faid  Gaol ;  the  Appraifnwit  to  be  7nade  by  four  of  the  ho7ieJl  Inhabit a7its  of  the 

Par  if:)  or  "Ty  thing  where  fuch  Goods  or  Chattels  f:atl  re777ain  and  be  ;  a7id  the 

Overplus  of  the  Money  which  fhall  be  7nade  thereof,  to  be  delivered  to  the  Pa7-ty 

to  who7n  the  faid  Goods  flmll  belong. 

Se5i.  20.  And  it  is  further  enabled.  That  if  the  faid  Perfo7is  fljall  720t 
have,  or  be  hiown  to  have,  a?iy  Goods  or  Chattels,  which  may  be  fold  for  the 
Purpofe  aforefaid,  within  the  Cou7ity  or  Liberty,  an  indiffere7it  Afef[77ie77t  fhall 
be  made  by  the  Confiable s  and  Church%varde7ts,  and  two  or  three  other  the  ho7iefi 
Inhabita7its  of  the  Parifj,  or  Tythiiig,  where  fuch  Offe7iders  fsall  be  taken  or 
apprehended,  the  faid  Taxation  bei7ig  allowed  under  the  Ha7id  of  07ie  or  77Jore 
■fujlice  or  Juflices  of  the  Peace,  if  there  be  fuch  Conflables  or  Churchwarde/is 
}here  i)ihabiti7ig ;  a7id  in  Default  of  them,  by  four  of  the  principal  Lihabitants 
of  the  faid  Parijh,  Towfifhip  or  Tythi72g,  where  fuch  Offhider  spall  be  taken  or 
apprehended :  Aid  if  a7iy  fo  affefed  fiall  refife  to  pay  their  faid  Taxation,  then 
the  Jufiice  or  Jiflices  of  Peace  by  who7n  the  faid  Offhiders  f.^all  be  cot7i7nitted 
to  Prifon,  or  a7iy  Jufiice  of  Peace  near  adjoining,  fl^all  and  may  give  Warra7it 
as  aforefaid,  to  the  Co7flable,  Tythingt7ian,  or  other  Officer  there,  to  difrain  the 
Goods  of  any  fo  qffeffed,  which  f:all  refufe  to  Pay  the  fame,  and  to  fell  the  Ja7ne ; 
and  that  fuch  Perfon  or  Perfo7is  fo  author  if ed,  pall  have  full  Power  fo  to  di~ 
flrain,  a)id  by  Appraif7ne7it  of  four  fubflantial  Inhabitants  of  the  faid  Place,  to 
fell  afufficient  ^a7itity  of  the  Goods  and  Chattels  of  the  faid  Perfon  fo  refufing,  . 
for  the  levyitig  ofthefaidTaxation  ;  and  if  any  Overplus  of  the  Money  co7ne  by 
the  Sale  thereof,  thefiir7ieto  be  delivered  to  the  Oivner.     [3 8 J  '^ 

Si-^.  2 1 . 
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SeB.  21.  As  to  tlie  feventh  Point,  viz.  To  what  Court  fuch  Commit- 
ments are  to  be  certified,  it  is  enabled  by  3  i^^.  7.  3.  That  every  Sheriffs  Bailiff 
ofFrajichife^  and  every  other  Ferfon,  having  Authority  or  Poiver  0}' keeping 
of  Gaol,  or  of  Prifoners  Jor  Felony,  do  certify  the  Names  of  every  fuch  Fri- 
foner  in  their  keeping,  and  of  every  FrifoJier  to  them  committed  for  any  fuch 
Caufe,  at  the  next  general  Gaol-Delivery,  in  every  County  or  Franchife  where 
any  fuch  Gaol  JJmH  be,  there  to  be  calendared  before  the  Jnftices  of  the  Deli- 
verance of  the  fame  Gaol,  nahereby  they  may,  as  well  for  the  Kifig  as  for  the 
Party,  proceed  to  make  Deliverance  of  fuch  Prifoners  according  to  Law  ;  on 
Pain  to  forfeit  to  the  King,  for  every  Default  there  recorded,  one  hundred 
Shillings. 

SeB.  22.     As  to  the  eighth  Point,  viz.  By  what  Means  a  Perfon  under 
fuch  a  Commitment  may  be  difcharged,  it  feems.  That  a  Perfon  legally  com- 
mitted for  a  Crime,  certainly  appearing  to  have  been  done  by  fome  one  or  xdlw.  24." 
other,  cannot  be  lawfully  difcharged  by  any  one  but  by  the  King,  till  he  be  3  Inft.  209* 
acquitted  on  his  Trial,  or  have  an  Ignoramus  found  by  the  Grand  Jury,  or  ^'°p  „ 
none  to  profecute  him,  on  a  Proclamation  for  that  Purpofe  by  the  Jufticcs  ^j.  '    '  ^** 
of  Gaol- Delivery.     But  if  a  Perfon  be  committed  on   a  bare  Sufpicion,  >  H.  H.  P.C. 
without  any  Appeal  or  Indi<flnient,  for  a  fuppofed  Crime^  where  afterwards  5^^' 
it  appears  that  there  was  none,  as  for  the  Murder  of  a  Perfon  thought  to  ^^eilw.  34. 
be  dead,  who  afterwards  is  found  to  be  alive;  it  hath  been  holden.  That  ,,p 'j,' '°^* 
he  may  be  fafely  difmifled  without  any  farther  Proceeding,  for  that  he  who 
fuffers  liim  to  efcape  is  properly  punifhable  only  as  an  Acceffary  to  his  fup- 
pofed Offence ;  and  it  is  impoflible  that  there  fhould  be  an  Acceflary  where 
there  can  be  no  Principal ;  and  it  would  be  hard  to  punirti  one  for  a  Con- 
tempt, in  difregarding  a  Commitment  founded  on  a  Sufpicion,  appearing  in 
fo  uncontefled  a  Manner  to  be  groundlefs. 


CHAP.     XVII. 

Of   Hi?idra?ices     tji    hriJiging     Offc?iderS     to    ptihlick     yu- 
fiice,   &c. 

HAVING  fliewn  In  what  Manner  Criminals  are  to  be  arreftedj 
bailed  or  committed,  I  am  now  to  conlider  in  what  Manner  they 
and  their  Afliftants  are  puniflrable  for  an  Hindrance  in  bringing  them  to 
publick  Juftice.     And  in  Order  hereto  I  fhall  examine, 

1.  How  far  they  are  punlfliable  for  an  Offence  of  this  Kind,  before  an  »h.P.C.  116. 
Arrefl  made.  ^s.  P.  c.  31. 

2.  How  far  after  an  Arreft.  i;'""  ^-    . 

Cromp.  38.  b. 
26Aff.  47. 

SeFl.   I.     As  to  the  firft  Point;  It  is  '  certainly  an  Offence  of  a  very  fi'^.  Juftice 
high  Nature  to  oppofe    one   who    lawfully    endeavours  to  arreft  another  2 5,"^^' "^' 
for  Trealbn,  or  Felony.     And  fome  ''  have  faid,    That  the  Perfon  who  Contra^ 
fo  oppofes  an  Arrelt  for  Treafon,  whereof  he   knows  the  Party  to  li^^ve  ^^^j^p'^' 
been  guilty,  is  thereby  guilty  of  the  Treafon ;  and  that  he  who  fo  op-  606! 
pofes  an  Arreft  for  Felony,  is  an  AccefTary  to  the  Felony.     And  if  it  be  F'«-  Coron. 

Vol.  II.  li  age-^V-A 

'^  &'-     2  Inft.  590. 
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» H.  p.  C.     a  general '  Rule,  That  whoever  knowing  a  Perfon  to  have  committed  any 


z'lnft^'i^Si.  ^"^^  Crime,  receives  and  comforts  him,  and  endeavours  to  favour  and  aid 
Moor  8.  him  in  the  Making  his  Efcape,  thereby  becomes  a  Principal  in  the  Cafe  of 
P'p ^9;  Treafon,  and  an  Acceffiiry  in  the  Cafe  of  Felony,  though  he  ufe  no  Force 

Letter  E.        if*  giving  fuch  Afliftance  to  the  Offender  ^  it  feems  ftrange  that  he  who  fo 
far  takes  Part  with  him  as  to  fight  in  his  Defence  from  Juftice,  fliould  not 
be  at  leaft  equally  guilty.     And  therefore  it  feems  reafonable  to  underfland 
the  Books  above  cited,  which  feem  to  contradict  this  Opinion,  to  intend 
no  more  than  that  it  is  not  Felony  in  the  Party  himfelf,  who  is  attacked 
in  Order  to  be  arrefted,  to  fave  himfelf  from  the  Arreft  by  fuch  Refiftance. 
"S.  P.  C.32.       S,c5i.  2.     ''But  if  a   Perfon,    knowing  another  to  have  been  guilty  of 
qH^4.  i       ^^^^  "^  Crirhe,  barely  receive  him,  and  permit  him  to  efcape,  without  gi- 
pl.  3.  ving  him  any  Manner  of  Advice,  AfTiftance  or  Encouragement  in  it,  as 

26Aff.  47.  yyy  dired:ing  him  how  to  do  it  in  the  fafeft  Manner,  or  furnidiing  him 
with  Money,  Provifions,  or  other  NecelTaries,  it  feems  he  is  guilty  of  a 
high  Mifdemeanor  only,  but  no  Capital  Offence. 
H.P.  c.  HI,  ^^^_  2-  Alfo  it  is  certain,  That  the  Party  himfelf  who  flies  from  fuch 
an  Arreft,  is  not  thereby  guilty  of  a  capital  Offence,  but  only  liable  to  for- 
feit his  Goods,  when  fuch  Flight  is  found  againft  him,  in  fuch  Manner 
as  hath  been  already  fhewn.  Chap.  9.  Be6i.  51.  and  fhall  be  alfo  more  fully 
confidered  hereafter. 

SeSl.  4.  How  far  a  Vill,  which  fnffers  one  who  has  been  guilty  of  Ho- 
micide to  efcape,  is  liable  to  be  amerced,  hath  been  already  Ihewn,  Chap. 
12.  Sedl.  2,  3. 

Offences  of  this  Kind,  after  an  Arreft  made,  may  be  confidered  in  Relation 
either, 
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1.  To  the  Party  under  fuch  an  Arreft:   Or, 

2.  To  others. 

Such  Offences  by  the  Party  himfelf  are  either  without  or  with  Force. 

Se^.  5.     And  firft,  As  to  fuch  Offences  by  the  Party  himfelf,  without 
Force,  which  feem  properly  to  come  under  the  Notion  of  Efcapes,  there 
H.  P.C.  108.  is  little  remarkable  in  the  Books ;  and  therefore  I  ftiall  content  myfelf  with 
2  Inft.  589,    taking  Notice,  That  as  all  Perfons  are  bound  to  fubmit  themfelves  to  the 
Judgment  of  the  Law,  and  to  be  ready  to  be  juftified  by  it ;  whoever,  in 
any  Cafe,  refufes  to  undergo  that  Imprifonment  which  the  Law  thinks  fit 
to  put  upon  him,  and  frees  himfelf  from  it  by  any  Artifice,  before  fuch 
Cro.Car.2io.  Time  as  he  is  delivered  by  due  Courfe  of  Law,  is  guilty  of  a  high  Con- 
tempt, punifliable  with  Fine  and  Imprifonment.     And  if  it  be  fo  great  a 
Crime  for  one  not  arrefted  to  fly,  in  Order  to  fave  himfelf  from  Imprifon- 
ment for  a  capital  Offence,  furely  it  muft  be  at  leaft  as  great  a  Crime,  for 
iAff.'pl.6.    one  who  is  adually  under  the  Cuftody  of  the  Law  for  any  fuch  Crime, 
CS.P.C.31.  ^y  ^^y  indiredl  Means  to  free  himfelf  from  it.     And  fome  '  have  holden. 
Letter  A.       That  fuch  an  Efcape  amounts  to  Felony :  But  this  Opinion  feems  to  be 
« 2  Ed.  3. 2.   pygj.  fevere,  and  not  to  be  maintained  by  the  ^  Book  cited  to  prove  it. 
Fitz.  Coron. 
149. 
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CHAP.      XVIII. 

Of  breakhig  P?'ifo?t. 

SUCH  Offences  by  the  Party  himfelf,  accompanied  with  Force,  come 
under  the  Notion  of  Prifon-breaches  3  which  I  fliall  confider, 

1.  As  they  ftand  by  the  Common  Law. 

2.  On  the  Statute  de  frangentibus  Prifo7iam,  which  was  made  In  the 
firfl  Year  of  King  E^/wrt/v/ 2. 

SeSl.   I.     And  firft  as  to  Prilbn-Breaches,  as  they  flood  by  tiae  Common 
Law;  it  feems  the  better  Opinion,  ^  That  all  fuch  Offences  were  Felonies,  'Braflon, 
if  liie  Party  were  lawfully  in   Prifpn  for  any  Caufe  whatfocver,  whetJaer  "^'^  3- '^'^- 9- 
Criminal  or  Civil,  and  whether  he  were  aftually  in  the  Walls  of  a  Prifon,  s.'p  °c.'°3o/' 
vor  only  in  the  Stocks,  or  \n  the  Cuiiody  of  any  Perfon  who  had  lawfully  2  Inft.  589. 
arrefted  him ;  and  it  feems  not  to  have  been  any  Way  material  whether  ^'^^^'u'V'c 
Prifon  did  belong  to  the  King,  or  to  the  Lord  of  a  Franchife;  not  only  607!  * 

for  that  every  Perfon  who  is  under  a  lawful  Imprifonment,  may  properly  Contra, 
■enough  be  called  the  King's  Prifoner ;  but  alfo  becaufe  it  is  allowed,  ''That  Leuer^D^'* 
whoever  breaks  from  any  fuch  Imprifonment,  fince  the  Statute  i  Edw.  2. 33.  Letter  H. 
de  frangentibus  Prifonai?!,  is  guilty   of  Felony:    From   whence   it   feems ',  ^- 7- ^• 
clearly  to  follow.  That  he  muft  have  been  in  like  Manner  guilty  before  that  Bro^Coron. 
Statute,  the  Purport  whereof  is  not  to  make  any  Offences  Felonies  which '3°- 
•were  not  fo  before;   but  only  to  reftrain  feme  of  thofe  which  were.     And  it^?  Car.  2 10. 
"^  feems  alfo  to  be  clear,  That  the  ConfeHion  of  fuch  Offence  before  the  Co-  ^vMe  infra" 
roner  is  not  traverfable  by  the  Common  Law  ;  which  is  not  altered  as  to  ^^^-  +• 
this  Point  by  the  Statute.  cIg.S.Ts. 

SeSl.  2.  And  now  I  am  to, confider  thefe  Offences,  as  tliey  ftand  by  the 
faid  Statute,  for  the  better  Underftanding  whereof  I  lliall  firff  fet  down 
the  Words  of  the  Statute,  and  then  endeavour  to  fliew  in  what  Manner 
they  are  to  be  underftood. 

Sl'B.  3.  And  firft,  the  Words  of  the  Statute  are  as  follows,  De pri-zlnO..  589; 
■fonariis  prijmam  frangentibus^  Domma  Rex  vult  &  pracipit^  quod  nullui^^-^-^-?' 
de  catero^  qui  prijhnam  fi-egerit,  Jtibeai  judicium  "jita  vel  menibrorum  pro 
jraBione  prifon^  tantuni,  iiifi  caiifa,  pro  qua  captus  &  ituprifonatus  fuerit^ 
tale  judicium  requirat,  fi  de  ilia  Jecundum  legem  &  confuetudinem  tej'rce  fuijfet 
conviSlm.,  licet  temporibus  prateritis  aliter  fieri  confucvit.  For  the  better 
Underftanding  of  the  Conilrudion  whereof,  I  lliall  confider  the  following 
Points. 

1.  What  fliall  be  faid  to  be  a  Prifon,  within  the  Meaning  of  this 
Statute. 

2.  How  far  the  Imprifonment  ought  to  be  well  grounded. 

3.  What  fliall  be  fiid  to  be  a  Breaking  of  Prifon. 

4.  For  what  Crime  the  Party  ought  to  be  imprifoned,  to  make  the 
Offence,  of  breaking  the  Prifon  Felony,  within  the  Intent  of  the 
Statute. 

5.  Whe- 
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5.  Whether  the  Offence  of  breaking  Prifon  can  ever  amount  to  High 
Treafon. 

6.  At  what  Time,  and  in  what  Manner,  the  Offender  is  to  be  pro- 
ceeded againft. 

7.  In  what  Manner  he  is  to  be  indidied. 

8.  In  what  Manner  thofe  are  to  be  punifhed  for  a  Breach  of  Prifon, 
who  are  within  the  Benefit  of  the  Statute. 

SeB.  4.  As  to  the  firfl  Point,  mz.  What  fliall  be  faid  to  be  a  Prifon 
» Fitz.  Coron. ,  within  the  Meaning  of  the  Statute ;  It  feems  clear.  That  any  Place  what- 
'T'le^^'z-o'  iOever,  wherein  a  Perfon  under  a  lawful  Arreft  for  a  fuppofed  Crime,  is  re- 
419.  '  '  ftrained  of  his  Liberty,  whether  in  the  Stocks  or  Street,  or  in  the  common 
zzAff.  pi.  Sj.q^qI^  or  the  Houfe  of  a  Conftable  or  private  Perfon,  or  the  Prifon  of  the 
2  inftl^Sg'.^  C)i'<^'n^i'y>  is  properly  a  Prifon  within  the  Statute ;  for  Imprifonment ''  is 
590-  nothing  elfe  but  a  Reftraint  of  Liberty. 

^i/h  P^c  ^^^-  S-  ^^  ^°  *^^  fecond  Point,  viz.  How  far  the  Imprifonment  ought 
608,609,610.  to  be  well  grounded,  it  is  clear,  "^  That  if  a  Perfon  be  taken  upon  a  Ca- 
Dy.  99.  pi.  pas  awarded  on  an  Indidlment  or  Appeal  againft  him,  for  a  fuppofed  Trea- 
Cromp.  38,  ^°">  or  Felony,  he  is  within  the  Statute  if  he  break  the  Prifon,  whether 
39.  '  any  fuch  Crime  were  in  Truth  committed  by  him  or  any  other  Perfon  or 
'S  PC-30  D.  ^Q^ .  f-Qj.  ji^^j  ^Yxcre  is  an  Accufation  againft  him  on  Record,  which  makes 
H.  p"  c.^^og.  his  Commitment  lawful,  be   he   never  fo  innocent,  and  the  Profecution 

1  H.  H.  P.  C.  never  fo  groundlefs. 

b!o  Efca  e  '^^^-  ^-  ^^^^  '^^  ^"  innocent  Perfon  be  committed  by  a  lawful  Mifti- 
29.  '    mus  on  fuch  a  Sufpicion  of  a  Felony,  aftually  done  by  fome  other,  as  will 

See  Book  i.  juftify  his  Imprifonment  tho'  he  be  neither  indidled  nor  appealed,  he  is  cer- 
Sea^/i!  iz.  tainly  ^  within  the  Statute  if  he  break  the  Prifon,  for  that  he  was  legally  in 
■iH.P.c.'ioQ.  Cuftody,  and  ought  to  have  fubmitted  to  it  till  he  had  been  difcharged  by 

6.o'  6n'^'  '^"^  ^°"''^^  of  Law. 

2^ln&.[go.  SeB.  7.  But  if  no  "  Felony  at  all  were  done,  and  the  Party  be  neither 
Dy. 99. pi. 60.  indifted  nor  appealed,  it  feems  clear.  That  no  Mittitmis,  for  fuch  a  fup- 
^HTcfoo'  P°^^^  Crime  will  make  him  guilty  within  the  Statute  by  breaking  the  Pri- 

2  Inft!  590,    fon,  for  that  his  Imprifonment  was  unjuftifiable. 

59'-  SeB.  H.     Alfo  if  a  Felony  were  done,  yet  if  there  were  no  juft  Caufe 

2  Leon.  166.  of  Sufpicion,  either  to  arreft  or  commit  the  Party,  it  feems  clear.  That  if 
'  Vide  Chap,  his  Mittimus  be  not  in  fuch  Form  ^  as  the  Law  requires,  his  breaking  of 
16.  Sea.  13,  (.jjg  Prifon  cannot  be  Felony,  becaufe  the  Lawfulnefs  of  his  Imprifon- 
17!  Is!'  '  ment  in  fuch  Cafe  depends  wholly  on  the  Mittimus-,  which  if  it  be  not 
according  to  Law,  the  Imprifonment  will  have  nothing  to  fupport  it. 
'Videfupra  g^  jf  ^]^^  p^j-ty  Were  taken  up  for  fuch  ftrong  ^  Caufes  of  Sufpicion 
8,  g'.&a  as  will  be  a  good  Juftification  both  of  his  Arreft  and  Commitment,  but 
>>  Bro.  Efcape,  happen  to  be  committed  by  an  informal  Warrant,  it  feems,  that  it  may 
^^  Air.  ^^  probably  argued.  That  it  will  be  Felony  ^  in  him  to  break  the  Pri- 

I  H.  H.  P.  C.  fon ;  for  if  by  the  ancient  Common  Law,  any  private  Perfon  might,  of 
609,610,      his  own  Authority,  juftify  both  an  Arreft  and  Commitment,  for  Trea- 
Ch."  I'z.Tui.  ^o'^  o""  Felony,  on  a  reafonable  Caufe  of  Sufpicion,  as  it  feems  probable  ' 
16.' Sea  3.    from  the  Tenor  of  all  the  old  Books  that  he  might;  and  if  the  Neceffi- 
g^''^^s'^o'l-ty  of  a  MV/z?«?/5  "^  from  a  Magiftrate,  depend  rather  on  the  conftant  fet- 
tled Practice  of  Juftices  of  Peace  than  any  dired:  Law,  it  feems  difficult 
to  maintain  that  a  Slip  in  want  of  Form  of  fuch  -x  Mittimus  ftiould  make  it 
lawful  for  the  Prifoner  to   break  the  Prifon,  whereas   by  the  old  Law 
it  would  have  been  Felony  in   fuch  a  Cafe  to  have  broken  it  without 
any  fuch  Mittimus  at  all.     And  on  the  other  Side,  if  the  Party  be  taken 

up 
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up  for  luch  flight  Caufes  of  Siiipieion  6f  a  Felony  actually  done,  as  mm]1 
not  in  Stri'dlnefs  juflify  the  Arrdt,  yet  if  the  Jurtice   before  whom  lie  is  Vide  infia 
brought  tliink  them  of  fuch  Weight  as   to  require  a  Commitment,  and  do ^■'^" '5- 
accordingly  fend  the  Party  to  Gaol   by  a    regular  Mittimus,  it  feems  very 
dangerous  for  him   to  break  tlie  Priion  ;  for    the  Pradlice    of  Juflices  of 
Peace  in  making  fuch  Commitments,  being  now  grown  into  fettled  Law, 
it  feems  reafonable,  that  their  Mittitmis  be  a  good  Juftification   of  the  Im- 
prifonment  which  it  commands,  "for  a  Crime  within  their  Jurifdidion  re- 
gularly brought   before  them ;  from    whence  it    follows,  That  to   break 
from  fuch  Imprifonment  muft  be  unlawful.     And  therefore,  fince  it  doth 
not  appear,  that  there  hath  been  any  diredl  Refolution  of  thefe  Points,  per- 
haps it  may  be  reafonable  to  underftand,  what  is  more  generally  faid  by  Sir 
"  Edward  Cokt\  and  Sir  ^' Mnttheiv  Hale,  in  Relation  to  this  Matter,  accord-'  2  Inf^-  ;9'- 
jv^  ing to  the  above  mentioned  Diitindlions.      [39]  '   '    '^5- 

As  to  the  third  Point,  vix.  What  fliall  be  faid  to  be  a  Breaking  of  Pri- 
fon,  within  the  Meaning  of  this  Statute,  the  following  Rules  are  to  be 
obferved. 

Scci.  q.     I.  There  muft  be  an  aiflual  "  Breaking;  for  every  Indictment  =  2  Inft.  590. 
for  this  Offence,  as  a  Felony,  muft  have  the  Words  fclom'ce  /regit  p'ifo-^'p'Q'\°^' 
nam,  which  feem  neceffarily  to  import  the  ufe  of  fome  real  Force  or  Vio-  Letter  A, 
lence,  and  not  fuch  only  as  may  be  implied  by  the  Conftrudion  of  Law, 
in  any  Adl  done  in  Contempt   of  it ;  and  therefore,  if  without   any  Ob- 
ftrudlion  a  Prifoner  go  out  of  the  Prifon  Doors,   being  opened  by  the  Con-  i  H.H.P.C. 
fent  or  Negligence  of  the  Gaoler,  or  otherwife  efcape  without  ufing  any^"- 
Kind  of  Force  or  Violence,  he  is  guilty  of  a  Mifdemeanor  only,  but  not 
of  Felony,  and  the  Gaoler  is  puniftiable  in  fuch  Manner  as  fliall  \>&  fet  forth 
more  at  large  in  the  next  Chapter. 

Se5i.  10.     n.   Such  Breaking  muft  be  either  by  the   Prifoner  himfelf, 
or  by   others  through    his    Procurement,     or    at    leaft    with  his  Privity; 
for  if  the   Prifon  be  broken  by  others,  without  his  Procurement  or  Con- 
fent,   and  he  efcape  through    the  Breach  fo    made,  it   feems  the  better '^ ""  2  Infl.  589. 
Opinion    that  he  cannot  be    indided  for  the  Breaking,  but  only  for  the ^'p^'^^' 'J'^' 

Efcape.  Letter  E. 

Sccl.  II.    in.  Such  Breaking  muft  not  be  neceflitated  by  an  inevitable  Ac-  3 '  -  Letter  B. 
cident,  happening  without  any  Fault  of  the  Prifoner;  as  where  =  the  Prifon  6,,"    '   "    * 
is  fired  by  Lightning,  or  otherwife,  without  his  Privity,  and  he  breaks  it  Fi-z.  Coron. 
open  to  five  his  Life.  ^'^^ 

Se^L  12.  IV.  It  leems,  That  no  Breach  of  Prifon  will  amount  to  Felo-i  i;'h.7.i',  z! 
ny,  unlefs  the  Prifoner  efcape  ;  for  if  the  Breaking  of  a  Prifon  by  a  Stranger,  P'-  ^o^- « 36- 
in  order  to  Free  the  Prifoners  who  are  in  it,  be  not  Felony,  unlefs  the  Pri-  h^p'^c  Tos 
foners  go  out  of  it,  as  it  is  faid  *' that  it  is  not,  it  feems  a  fortiori.  That  i  H.  H.  P.  c! 
fuch  a  Breach  by  the  Prifoner  himfelf,  who  lies  under  fo  much  ftronger  a^'.'-. 
Temptation  to  it,  cannot  be  Felony  unlefs  he  do  efcape.  *'  "''   ^'^' 

As  to  the  fourth  Point,  liz.  For  v/hat  Crime  the  Party  muft  be  imprifoned, 
to  make  his  Breaking  the  Prifon  Felony  within  the  Meaning  of  the  Statute, 
the  following  Rules  are  to  be  obferved. 

St\^.  13.     I.  It  is   not  material,  whether    the    Offence   for  which   he 
was  imprifoned  were  capital  at  the  Time  of  this  Statute,  or  were  made  H.  P.  C.  10? 
fo  tj^  fubfequent  Statutes ;  for  fince  all  Breaches  of  Prifon  were  Felonies '^^•^^' ^' *-'• 
by  the  Common  Law,  which  is  reftrained  by  the  Statute  in  Refped  only 
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of  Imprifonment  for  Offences  not  capital ;  when  an  Offence  becomes  capi- 
tal, it  is  as  much  out  of  the  Benefit  of  the  Statute,  as  if  it  had  always 
been  fo. 

SeSi.  14,     II.  The  OiJence  for  which  the  Party  was  imprlfoned  mufl 
be  a  Capital  one  at   the  Time  of  the  Offence,  and  not  become  fuch  by 
«  H.  P.  C.     Matter  fubfequent ,  as  where  '  A.  is  committed  to  a  Prifon  for  a  dangerous 
rin'ii  591.    W*^""d  given  to  B.  and  breaks  the  Prifon,  and  then  B.  dies:  For  though 
PI.  Com.  258.  to  fome  Intents  fuch  Offence  be  effeemed  capital  from  the  Time  of  the 
\\^''  ^'^  b  fir^  Ad:,  yet  inafmuch  as  it  was  in  Truth  but  a  Trefpafs  at  the  Time  of 
s.'p.c  33^. a!  the  Breaking   of  the  Prifon,  and  it  was  then  uncertain  whether  it  would 
t  H.H.P.  C.  ever  become  capital;  and  it  becomes  fuch  afterwards  ^/5  zwzV/o,  by  Ficflion 
427.  59>-     only,  for  fome    fpecial  Purpofes  ;  and  Fidlions  of  Law  are  never  carried 
farther  than  the  Neceffity  of  thofe  particular  Cafes,  which  were  the  Caufe 
of  the  inventing  them,  doth  require ;  they  {hall  never  be  conftrued  to  ex- 
empt a  Perfon  from  the  Advantage  of  a  beneficial  Law  made  in  Favour  of 
Life,  who  is  clearly   within  the  Letter,  and  doth  not   plainly  appear  to 
be  out  of  the  Meaning  of  it.     However   it  feems  certain,  That  fuch  an 
11H.4. 12.  b.  Offender  breaking  Prifon,    while  it  is  uncertain  whether  his  Offence  will 
s.  P.  a  35.    become  capital,  is  highly  punifhable  for  his  Contempt,  by  Fine  and  Im- 
prifonment, &c. 

Se^.  1 5.  III.  If  the  Party  be  only  arrefted  for,  and  in  his  Mittimus 
charged  with  a  Crime  which  does  not  require  Judgment  of  Life  or  Member, 
as  Petit    Larceny  or  Homicide  fe    defendendo,  or   by  Mifadventure,  and 

1  H.  H.  P.  C.  the  Offence,  in  Truth,  be  no  greater  than  the  Mittitnus  doth   fuppofe  it 
H  %  c        '■^  ^^'  ^^  '^  clear,  from  the  exprefs  Words  of  the  Statute,  That  a  Breaking 

2  Inii.  590.    ^^  the  Prifon  cannot   amount  to  Felony.     And  if  the  Offence  for  which 

the  Party  is  committed,  be  fuppofed  in  the  Mittimus  to  be  of  fuch  a  Na- 
ture as  requires  a  capital  Judgment,  yet  if  in  the  Event  it  be  found  to  be 
of  an  inferior  Nature,  and  not  to  require  fuch  a  Judgment,  it  feems  diffi- 
cult to  maintain.  That  the  Breaking  of  the  Prifon  on  a  Commitment  for 
it  can  be  Felony ;  for  the  Words  of  the  Statute  are  Nifi  Caufa  pro  qua 
captus  &  imprifoiiatus  fuerit,  tale  judicium  requirit ;  and  here  it  appears, 
That  the  Offence,  which  is  the  Caufe  of  his  Imprifonment,  doth  not  re- 
quire fuch  a  Judgment ;  and  it  is  hard  to  fay,  That  a  Miftake  of  the  Na- 
ture of  the  Crime,  by  the  Perfon  who  makes  the  Arreft  or  Mittimus,  fhould 
fo  far  prejudice  the  Party,  as  to  make  his  Efcape  amount  to  Felony  by 
Reafon  of  fuch  Miltake,  which  otherwife  would  have  been  but  a  Trefpafs. 
Alfo  it  feems  to  be  agreed,  That  if  a  Perfon  be  committed  for  a  fuppofed 
Felony,  where  no  Felony  hath  been  done,  he  is  not  guilty  of  Felony  for 
breaking  the  Prifon ;  from  whence  it  clearly  appears.  That  in  that  Cafe 
the  Law  doth  not  fo  far  regard  the  Charge  contained  in  the  Mittimus, 
where  there  is  no  good  Ground  to  fupport  it,  as  in  Refpedl  thereof  to  ex- 
clude the  Party  from  the  Benefit  of  the  Statute  ;  and  yet  in  that  Cafe 
the  Party  is  as  much  accufed  of  a  capital  Offence  as  in  the  Cafe  in 
Queftion ;  fo  that  it  is  clear  That  the  Law  doth  not  fo  much  refpect  the 
Heinoufnefs  of  the  Charge  againft  the  Party,  as  of  the  very  Crime  which 
is  the  Subjedl:  of  the  Charge:  And  this  will  farther  appear,  if  it  be  confi- 
dered.  That  the  Accufation  cannot  be  faid  to  be  the  Caufe  which  requires 
Judgment  of  Life  or  Member,  but  the  Offence  which  fupports  the  Accu- 
fation ;  and  if  there  be  no  fuch  Offence,  there  is,  in  Truth,  no  Caufe 
which  requires  fuch  a  Judgment.  On  the  other  Side,  if  the  Offence, 
which  was  the  Caufe  of  the  Commitment,  be  in  Truth  of  fuch  a  Nature 
as  requires  a  capital  Judgment,  but  in  the  Mittimus  be  fuppofed  to  be  of 
an  inferior  Degree ;  it  may  probably  be  argued,  That  the  Party's  Break- 
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ing  of  the  Prilbn  h  Felony  within  the  Meaning   of  the  Statute ;  for  the 

Caufe  of  his  Arrefl:  and  Commitment  is  the  Fadt  for  which  he  was  arrefted 

and  committed,  and  that  does  in  Truth  require  Judgment  of  Life,  though  ^^^^^  J/i^/tt-^^^^ 

the  Nature  of  it  be  miftaken  in  the  Mittituiis,  wliich  does  no  Way  alter  the  ^'"  V  '^^■'  "  "    _  /^^  ^^  _, 

Judgment  of  Law  in  Relation  of  the  Guilt  of  it.     But  there  appearing  nqAv  '"-"  ^"""""* 

exprefs  Refolution  of  thefe  Points,  and  the  '  Authors  who  have  expounded*  2  Inft.  590, 

this  Statute  feeming  rather  to  incline  to  a  diflbrent  Opinion,  I  fliall  leave59'^  (.  ,^^ 

thefe  Matters  to  the  Judgment  of  the  Reader,  no. 

SeB.  16.     IV.  It  is  not  material,  Whether  the  Party  who  breaks  his  |.  h.  H.  P.  a 
Prifon,    were    under    an   Accufation    only,    or    adlually  attainted    of  the  °^' 
Crime  charged  againft  him  ;  and  yet  the  Words  of  the  Statute  are/  caufa?>  P.  C.  32. 
tale  judicium  requirit :  And  it  cannot  be  properly  faid,  That  the  Offence  of  L^'[^'=  ^>  ^' 
one  attainted   doth  require  fuch  a  Judgment,    (for  that   there  ought   not 
to  be  a  fecond  Judgment  againft  one  already  condemned)  but  only  that 
it   did  require  it ;  and  it  is  a  fettled  Rule,  That  all  Statutes  are  to  be  con- 
ftrued  ftrictly  in  Favour  of  Life,  and  that  no  parallel  Cafe,  which   comes 
within  the  fame  Mifchief,  fliall  be  conftrued  to  be  within  the  Purview  of 
it,  unlefs  it  can  be  brough  within  the  Meaning  of  the  Words  :  Yet   con^ 
fidering    that  the  manifeft  Purport   and  Meaning   of   the  Words   of  the 
Statute  taken  altogether,  is  no   more  than  this.  That  the  Breaking  of  Pri- 
fon fhall  not  be  a  capital  Offence  •   unlefs  the  Crime  for  which  the  Party 
was  in  Prifon  be   alfo  a  capital  Offence  ;  and  it  is   frequent,  in  the  Con- see  Book  t. 
ftrudlion   of  penal  Laws,  to   bring  Perfons  within    the  Purview  of  themCh.  3^.  Se«. 
by  being  within  the  Meaning  of  the  Words,  though  not  in  ftridl  Grammar  ^'  ^'  ^' 
properly  within    the  very  Letter  ;  and    it   would  be   extremely  harfli    to 
imagine,   that  the  Makers  of  the  Statute  could  intend  a  greater  Favour  to 
Perfons   appearing  to   be   guilty,    and    aftually   under  the  Condemnation 
of  the  Law,   than  to  Perfons  under  an  Accufation  only  :  There  can  be 
no  Doubt,  but  that  the  Perfons   attainted,  breaking  Prifon,  are  as  much 
guilty  within   the  Meaning  ot  the   above  mentioned  Exception    as     any 
others. 

Seff.  17.     As  to  the    fifth  Point,  viz.  Whether  the  Offence  of  break- 
ing Prifon  can  ever  amount  to  High  Treafon  ;  it  feems  clear,  That  a  Per- 
fon  committed    for  High   Treafon   becomes   guilty  of  Felony  only,    and 
not  of  High  Treafon,  by  breaking  the  Prifon  and^  efcaping   fingly,  with- 
out letting  out  any  other  Prifoner;  for  that  no  Offence  is  to  be  conftrued  g^^l^ ,  dj. 
High  Treafon,  which  is  not  either  within  the   Purview  of  2.^  Ed.  3,  ori7.Sea.  2. 
of  fome  lubfequent  Statute  relating  to  Treafon  ;  but  if  other  Perfons  com-|  p^^^^^Qo- 
mitted  alfo   for  High  Treafon  efcape  together  with  him,  and  his  Intention  Letter  F. 
in  breaking  the  Prilbn  were  to  favour  their  Efcape  as  well  aS  his  own,  1  ff-^-^-^ 
he  feems  to  be   guilty  of  High  Treafon   in  refped:  of  their  Efcape,  for^,„;    '   "    ' 
that  there  are  no  ^Acceffaries  in  High  Treafon,  and  fuch  AfCftance  given  h/p.C.  109; 
to  Perfons  committed  for  Felony,  v/ill  make  him  who  gives  it  an  AccelTary 
to  the  Felony,  and  by  the   fime  Reafon  a  Principal  in  the  Cafe  of  High 
Treafon.     But   this  Offence  coming  more  properly  tinder   the  Notion  of 
Refcous  than  of  the  Breaking  of  Prifon,  fhall  be  more  fully  confidered  in 
the  Chapter  concerning  Refcous. 

&:?.  18.     As  to   the  fixth  Point,  viz.  At   what   Time  and  in    what 
Manner  the  Offender  is  to  be  proceeded  againft j  it  is  fiid,  That  he  may 
be  arraigned   for  this  Offence    before  he  be  convided  of  the  Crime  for 
which  he  was   imprifoned  ;  for  that   it  is   not  material  whether  he  were  ,  jj  j^  p  ^ 
guilty  of  fuch  Crime   or   not,  neither  is   he  punifliable   as  an   Acceflary  6 1 1 . 
in  refpeft  thereof,  but   as  a  principal  Offender  in  refpedt  of  the  Breach  of  [^_^^^-^-  "^' 

Prifon  J  i„V  ccj. 
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Prifon  itfelf ;  on  which  Account  this  Cafe  differs  from  that   of  a  Refcous 

or  voluntary  Efcape,  as  fhall   be  fhewn   more   at  large  in  the  followinc» 

Chapter,     [40]  '  " 

Fitz.  India-        SeB.  19.     It  feems  clear,  That  the  Sheriff's  Return  of  a  Breach  ofPri- 

"h''/°6.     ^°"'  ^^  "°^  ^  fufficient  Ground  to  arraign  the  Prifoner  for  it,  unlefs  he  be 

pi.  2.  alfo  indided. 

Sep.  20,   _  As  to  the  feventh  Point,  'viz.  In  what  Manner   an  Offen- 
der is  to  be  indidled  for  a  Breach  of  Prifon,  it  is  certain.  That  every  In- 
didlment  of  this  Kind,  to  bring  the  Offender  within  the  Intention   of  the 
H.  P.  C.I  09.  Statute,  muft  fpecially  fet  forth  his  Cafe  in   fuch  a  Manner  that  it  may 
Fhf  India-   ^PP^^"^  ^^'^"^  ^^  y^'^  lawfully  in  Prifon,  and  for   fuch  a  Crime  as  requires 
mem,  ."s."" '  Judgment  of  Life  or  Member ;  and  that  it  is  not  fufficient  to  fay  in  gene- 
ral,_  ^od  felonice  fregit  Prifonajn.     And  it  feems.  That  the   fame  Rules 
which  are  required  for  an  Indiftment  of  an  Efcape,  fet  forth   at  large   in 
the  next  Chapter,  are  generally  to  be  obferved  in  Indidlments  of  breakine 
Prifon.  ^ 

Ee5l.  21.     As  to  the  eighth  Point,  'viz.  In  what  Manner  thofe  are  to  be 
punifhed  who  are  within  the  Benefit  of  the  Statute,  by  being  freed  from 
that  fevere  Judgment  for  the  Breach  of  Prifon,  to  which  by  the  Com- 
mon Law  they  would  have  been  liable  :  There  feems  to  be  no  Doubt,  but 
Book  I.  Ch.  that   whoever  breaks  from  any  lawful  Imprifonment  is  frill  punifhable   as 
Ch'5j.Sea.i/°'"^^'§^  Mifprifion  by  Fine  and  Imprifonment;  for  that  every  capital 
H.  P.  C.  1 16.  Offence  doth  include  in  it  a  Mifprifion,  and  may  be  proceeded  againft  as  fuch 
iiH^^^a"'^"'^'  ^^^^^  ^^"S  pleafej  and  it  cannot   be  thought  the  Meaning  of  the 
•'^•'^-  -Statute  in  ordaining.  That  fuch  Offences  fliall  not  be  punifried  as  capital 
ones,  to  intend  that  they  fhall-  not  be  puniflied  at  all. 


CHAP.     XIX. 

Of  Efcapes  fuffered  by  Officers. 

HAVING  fhewn  in  the  precedent  Chapters,  how  far  the  Party  him- 
felf,  under  a  lawful  Arreft  for  a  Crime  charged  againft  him,  is  punifh- 
able for  unlawfully  freeing  himfelf  from  fuch  Arreft,  without  waiting  for 
his  Deliverance  by  due  Courfe  of  Law,  I  fhall  now  in  the  fecond  Place, 
confider  Offences  of  this  Kind  in  Relation  to  others.    And, 

1.  Such  as  are  without  Force. 

2.  Such  as  are  accompanied  with  Force. 

Such  Offences,  without  Force,  come  under  the  Notion  of  Efcapes,  which 
are  either, 

1.  By  Officers.     Or, 

2.  By  Private  Perfons. 

As 
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As  to  Efcapes  fufFercd  by  Officers,  I  Hiall  endeavour  to  fhew  the  foilowin'v 
Particulars. 

1.  What  fliall  be  judged  m  Efcape. 

2.  Where  fuch  Elcape  is  to  be  eftcemed  voluntary,  and  where  negli- 
gent. 

3.  Where  the  Prifoner  may  be  re-taken  after  an  Efcape. 

4.  Whether  the  Efcape  is  exxufed  by  fuch  a  Re-taking ;  or  by  killing 
the  Prifoner,  if  he  cannot  be  re-taken. 

5.  In  what  Manner  the  Officer  fuffering  an  Efcape  is  to  be  indidlcd. 

6.  How  an  Efcape  is  to  be  tried  and  adjudged. 

7.  How  a  voluntary  Efcape  is  to  be  puniflied. 

8.  How  a  negligent  one. 

As  to  the  firft  Point,  '■ciz.   What  fliall  be  judged  an  Efcape,  the  follow- 
ing Rules  are  to  be  obferved. 

Se£l.   T.     I.  There  muft  be  an  adlual  Arreft,  and  therefore.  If  ^  an  Of- •  Coron.  76. 
ficer  having  a  Warrant  to  Arreft  a  Man,  fee  him  iliut  up  in   a  Houfe.  ^H.  4.  i. 
and  challenge  him  as  his  Prifoner,  but  never  actually  have  him  in  hiszi'lfnfpi 
Cuflody,  and  the  Party  get  Free,  the  Officer  cannot  be  charged  with  an  Fi'z  Coron.  " 
Efcape.  ^49. 

SeB.  2.     II.  As  there  mufl  be  an  aftual  Arreft,    fuch  Arreft  muft '>  22!' ^'^''^^' 
alfo  be  juftifiable,    for  if  it   be  either  for  a  fuppofed  Crime,    where  no''^"z  Cor^. 
fuch  Crime  was  committed,  and   the  Party  neither  indicted  nor  appealed,  "^  w  p  c 
or  for  fuch  a  flight  Sufpicion  of  an  adual  Crime,  and  by  fuch  an  irrco-u_  583^584,599'. 
lar  Mittimus  as  will  neither  juftify  the  Arreft  nor  Imprifonment,  the  Of- '^^  ^'^  P'- S- 
ficer  is  not  guilty  of  an  Efcape  by  fuffering  the  Prifoner  to  go  at  large :  ^°''^^^^^' 
And  it  feems  to  be  a  good  general  Rule,  That  where-ever  an   Imprifon- s '^iod.4i^, 
ment  is  fo  far  irregular.  That  it  will  be  no  Oftence  in  the  Prifoner  tOp'^"^'^- 
break  from  it  by  Force,  it  can  be  no  Offence  in  the  Officer  to  fuffer  him  2°Leon'.  ^(^'- 
to  efcape.  s«    h.  i- 

,  Se6l.  3.     III.  As  the  Imprifonment  muft  be  juftifiable,  fo  muft  it  ^^^^y\1'q''^' 
alfo  for  a  criminal  Matter ;  and  fome  "  are  faid  to  have  holden,  that  no  248.^    °™" 
Efcape  is  criminal,  but  where  the  Commitment  is  for  Felony.     However  ^- P- C  33. 
it  is  certain,  that  the  Efcape  of  one  committed  for  Petit  Larceny  •*  on-  \^y\^1  r' 
ly  is  criminal;    and   it  feems   moft  agreeable  to  the   general  Reafon    of  430, 431!"^*"' 
the  Law,  That  the  Efcape  of  a  Perfon  committed  for  any  other  Crime  ^' ''^'- 33- 
whatfoever    fliould   alfo   be   criminal.     For    furely  wherever  the  publick  1  h'h^p  c 
Juftice  requires.  That  a  Perfon  be  committed  for  a  Crime ;  it  Ukewife  592- 
requires,    That  he  be  fafely  kept  under   fuch   Commitment,    and  confe- 
quently    may  reafonably  demand    publick    Satisfaction    from   the   Officer 
to    whofe    Cuftody  he  is  committed,    if  he   ncglecT:  to   keep  him   as   he 
ought. 

^SeSl.  4.     IV.  As  the  Imprifonment  muft  be  juftifiable,  and  for  fome 
Crime,  fo  muft  its  Continuance,  at  the  Time  of  the  Efcape,  be  ground- 
ed  on   that   Satisfddtion    which   the   publick    Juftice    demands    for    fuch 
Crime  ;  for  if  a  Prifoner  be  acquitted,  "  and  detained  only  for  his  Fees, « Bro.  Efcape, 
it  will  not  be   criminal    to   fuffer  him  to  efcape,  though  the  Judt^ment  "^■ 
were,    That   he   be   difcharged    paying    his    Fees  3  fo   that    till    they    bes.'p^c''/' 
paid,  the  firft  Imprifonment  continued  lawful,  as  before ;  for  inafmuch  as  Letter  F. 
he   is    detained,   not  as  a  Criminal,    but  only  as  a  Debtor ;    his   Efcape  '  ^  ^^  ^-  ^• 
cannot  be  more  criminal,  than  that  of  any  other  Debtor ;  yet  if  a  Perfon  ^^'^' 
convi<5led  of  a  Crime,  be  condemned  to  Imprifonment  for  a  certain  Time 

Vol.  II.  L  1  and 
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SeeFitz  Co-  mid  ulfo  till  he  pay  his  Fees,  and  he  efcape  after  fuch  Time  is  elapfcd, 
S^'p  C  t*.  without  paying  them,  perhaps  fuch  Efcape  may  be  criminal,  for  that  it 
Lttter  E.  was  Part  of  the  Punilhment,  that  the  Imprifonment  be  continued  till  the 
•25  E.  3.39  Pees  ihould  bs  paid;  but  it  feems,  that  this  is  to  be  intended  wliere  the 
\  H^  H.  p.  c.  Fees  are  due  to  others  as  well  as  to  the  Gaoler,  for  otherwife  the  Gaoler  will 
596,  597.  be  the  only  Sufferer  by  the  Efcape,  and  it  will  be  hard  to  punifh  him  for 
^^.^■^' "g^fuffering  an  Injury  to  himfelf  only,  in  the  Non-payment  of  a  Debt  in  his 
^.   '  '  Power  to  releafe. 

Fit7.. Coron.  Se6i..  ^.  V.  It  is  an  Efcape,  in  fome  Cafes,  to  fuffer  a  Prifoner  to 
* Fitz.  Coton.  ^^^^  greater  Liberty  than  by  the  Law  he  ought  to  have  ;  as  to  admit 
242.  a  Perfon  to  Bail,  "  who  by  Law  ought  not  to  be  bailed,  but  to  be  kept 

'  Fitz  Coron.  jj^  ^^^^^^  Cuftody ;  or  to  permit  ^  a  Prifoner  to  go  out  of  the  Limits  of 
S.'p.C.  133.  tlie  Prifon :  Yet  fome  ^  feem  to  have  holden,  that  in  this  laft  Cafe  it 
Letter  E.  fl-jall  uot  be  adjudged  an  Efcape,  unlefs  the  Prifoner  be  found  to  have 
"  ^''^■^^°''°"' had  an  Intention  to  efcape;  but  it  will  be  difficult  to  maintain.  That 
s^F.'c.  33.    the  Offence  of  the  Gaoler   can   depend  on   the  Intention  of  the  Prifo- 

Letters  B,  C.  nej-^ 

^H.H.P.c.  ^^^^  ^^  yj^  j^j  ^^^  Gaoler  fo  clofely  purfue  the  Prifoner,  who  flies 
Bra  Efcape,  from  him,  that  he  re-take  him,  without  lofing  Sight  of  him,  the  Law 
14. 32>  49'  looks  en  the  Prifoner  fo  far  in  his  Power  all  the  Time  as  not  to  adjudge 
loH.y.zs.b. fuch  a  Flight  to  amount  at  all  to  an  Efcape:  But  if  the  Gaoler  once  lofe 
26.  a.  Sight  of  the  Prifoner,  and  afterwards  re-take  him,  he  feems  in  Stridtnefs 

6H.  7.  ii.b.^^  be  guilty  of  an  Efcape ;  and  a  fortiori  therefore,  'if  he  kill  him  in 
•^Fitz.  Coron.  the  Purfuit,  he  is  in  like  manner  Guilty,  tho'  he  never  loft  Sight  of  him, 
328,346.  and  could  not  otherwife  take  him,  not  only  becaufe  the  King  lofes  the 
Lefters^B^C.  Benefit  he  might  have  had  from  the  Attainder  of  the  Prifoner,  by  the  For- 
SeeBook'i.  fciturc  of  his  Goods,  &c.  but  alfo  becaufe  the  Publick  Juftice  is  not  fo  well 
Ch.  28.  Sea.  f;itisfied  by  the  killing  him  in  fuch  an  extrajudicial  Manner. 
'  Bro. ^Efcape,  Se^.  J.  VII.  While  the  Privileges  of  Sandluaries  were  allowed,  if  a 
38,  50.  Sheriff  conducing  a  Prifoner  to  Gaol,  had  brought  him  in  the  Way, 
2H.  4. 15.  through  the  Limits  of  fuch  a  Franchife,  and  the  Prifoner  had  claimed  the 
f  itz.  Coron.  Privilege  of  it,  and  by  that  Means  got  free,  it  feems,  ^  that  the  Sheriff 
222.  3 '6-  was  guilty  of  an  Efcape,  for  that  it  was  his  Fault,  by  bringing  his  Pri- 
and  Br^.  E^'^  foner  that  way  to  Gaol,  to  give  him  an  Opportunity  of  claiming  the  Fran- 
fcape,  24.      chife. 

sFTtz^Coron'  ^'^^^  ^-  ^^^^-  ^^^°  ^'^'^''^  *^^  ^'"^^  allowed  thofe  who  had  the  Benefit 
,6.  of  the  Clergy,  to  free  themfelves  from  Prifon  in  certain  Cafes,  by  making 

27  H.  6.  7.  b.  their  Purgation  before  the  Ordinary,  it  was  an  Efcape  ^  in  the  Ordinary, 
Letter^  G^H  ^°  fuff^r  fuch  Perfons  to  deliver  themfelves  by  it,  in  fuch  Cafes  in  which 
Vide  23  H.    they  ought  not  to  have  been  admitted  to  it. 

8-  II-  SeSl.  9.     IX.  If ''  a  Prifoner  be  refcued  by  Enemies,  the  Gaoler  is  not 

,^'°'^*^^^^' guilty  of  an  Efcape,  as  he  would  have  been  by  the  better  Opinion,  if 
SH-yiii-b-he  had  been  refcued  by  Subjeds,  becaufe  there  is  a  legal  Remedy  againft 

loH    .25.  ^^''^-     t^i]  .  .  _  ^ 

b.  26^  a!  Se5l.   10.     As  to  the  fecond  Point,  viz.  Where  fuch  Efcape  is  to  be 

29Air.  34.  efteemed  voluntary,  and  where  negligent,  There  '  can  be  no  Doubt, 
'  ^g  "but  that   wherever  an  Officer,    who    hath    the    Cuftody    of  a  Prifoner, 

Bro  Efcape,  charged  with  and  guilty  of  a  Capital  Offence,  doth  knowingly  give  him 
26  feems  ^is  Liberty  with  an  Intent  to  fave  him  either  from  his  Trial  or  Execu- 
TI^^^Cto.  tion,  he  is  guilty  of  a  voluntary  Efcape,  and  thereby  involv'd  in  the  Guilt 
Car.  492.  of  the  fmie  Crime  of  which  the  Prifoner  was  guilty,  and  ftood  char- 
?  .^  S  '^"  g^^  with.  And  it  feems  to  be  the  Opinion  of  Sir  Matthew  Hale,  ^  That 
''HP.  C.  in  fome  Gifes  an  Officer  may  be  adjudged  guilty  of  fuch  Efcape,  who 
"}•  hath  not  fuch  Intent,  but  only  means  to  give  his  Prifoner  that  Liberty 

which 
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which  by  the  Law  lie  hath  no  Colour  of  Right  to  give  him  ;  as  where  a 
1^  Gaoler  bails  a  Prifoner  who  is  not  bailable.     [42]     But  it  feems  agreed,  SupiaScft. ;. 
That  a  Perfon  who  hath  Power  to  bail,  is  guilty  only  of  a  negligent  E- 
fcape,  by  bailing  one  who  is  not  bailable  ;  neither  can  I  meet  with  any  Au- 
thority   in    other  Books,  to  fuppoit  the  abovcmentioned  Opinion,     That 
the  Bailing  of  one  who  is  not   bailable,  by  one  who   hath  no  Power  to 
bail,  muft  necefllirily  be  efteemed  a  voluntaiy  Efcapej  but  the  contrary  O- 
pinion  feems  more  agreeable  to  the  Purview  of  5  £.  3.  8.  fet  forth  more 
at  large  in  the  fubfequent  Part  of  this  Chapter :  Alfo  there  are  fome  Cafes 
wherein  an  Officer  feems  to  have  been  found  "  to  have  knowingly  given '  Fliz.  Coro. 
his  Prifoner  more  Liberty  than  he  ought  to  have  had,  as  to  go  out  of  the^+^;5'^'''3'' 
Prifon  on   Promife   of  Returning,  or  to  go  among  his   Friends,  to  find 
fome  who  would  warrant  Goods  to  be  his  own,  which  he  is  fufpeiled  to 
have  ftolen,  and  yet  feems  to  have  been   only  adjudged  guilty  of  a  neg- 
ligent Efcape.     But  it  muft  be  confeffed.  That  in  thefe  Cafes,  the  Prifo- 
ner was  only  accufed  of  Larceny  ;  and  it  doth  not  appear,  whether  he 
were  bailable  or  not,  and  generally  the  old  Cafes  concerning   this   Subjeft 
are  fo  very  briefly  reported,  that  it  is  very  difficult  to  make  an  exaft  State 
of  the  Matter  from  them :  however  thus  much  feems  clear.  That  if  in 
the  Cafes  abovcmentioned,  the  Officer  were  only  guilty  of  a  negligent  E- 
fcape,  in  fuffering  the  Prifoner  to  go  out  of  the  Limits  of  the  Prifon, 
without  any  Security  for  his  Return,  he  could  not  have  been   guilty  in 
a  higher  Degree,    if  he  had   taken  Bail  for  his  Return  ;    from  which  it 
feems  reafonable  to  infer,  That  it  cannot  be  in  all  Cafes  a  general  Rule, 
.  that  an   Officer  is  guilty  of  a  voluntary   Efcape  by  bailing  his   Prifoner, 
whom  he  hath  no  Power  to  bail ;  but  that  the  Judgment  to  be  made  of  all 
Offences  of  this  Kind,  muft   depend   on   the  Circumftances  of  the  Cafe, 
as  the  Heinoufnefs   of  his   Crime  with   which  the   Prifoner  is  charged, 
the  Notoriety  of  his  Guilt,  the   Improbability  of  his  returning  to  render 
himfelf  to  Juftice,  the  Intention  of  the  Officer,  the  Motives  on  which  he 
j^aded,  &c.     [43] 

SeSl.   II.     Neither  is  it  a  certain  Rule,  That  an  Officer,  who  unlawful- 
ly,  knowingly,   and  willingly  fuffers  a  Capital   Offender  to  efcape,  is   in 
all  Cafes  to  be  adjudged  guilty    of  a   voluntary  Efcape ;    for   where   an 
Ordinary    fuffered  a  Clerk   attainted,    being    committed   to   his   Cuftody, 
to  free  himfelf  from  Imprifonment,  by  making  his  Purgation,  he  might 
be  truly  faid  to  have  fuffered  fuch  Prifoner  to  efcape  unlawfully,  know- 
ingly, and   willingly,  and   yet   it   feems,  ''  that  he  was   guilty  only  of  a  i-  Fi;z.  Coro. 
negligent  Efcape,  for  that  he  did  not  fave  the  Prifoner  from  Execution,  '6, 570- 
which  was  excufed  by  the  Privilege  of  the  Clergy,  but  only  from  the  Ini- s.p'c'/iG. 
prifonment.  141.  B. 

S,etf.   12.     As  to  the  third  Point,  viz.  In  what  Cafes  a  Prifoner  may '5  H.  7.9. 
be  re-taken  after  an   Efcape;   it   feems  to  be  clearly  agreed,  by  all  the^'n.'H. p. c. 
Books,  "That  an   Officer   making  a  frefh  Purfuit  after  a  Prifoner,    who  59 ^ 
hath    efcaped    through    his  Negligence,    may   re-take   him  at  any  Time'^f''^"  ^'^'" 
after,  whether  he  find  him  in  the  fame,  or  in  a  different '^  County.     And  Efcape,  2. 
it  is  faid  generally   in    fome  Books,  "  That   an   Officer   who   hath  negli-  Coron.  236. 
gently  fuffered  a  Prifoner  to  efcape,  may  re-take  him    wherever  he  finds  ^g"",^"'^'' 
him,  without  mentioning  any  frelli  Purfuit;  and  indeed,  fince  the  Liber-  i  H.H.  P.  C. 
ty   gained   by   the  Prifoner  is  wholly   owing  to  his   own   Wrong,  there  ^°  p . 

2  Ed.  4  6.  b. 
i"  5}  H.  6.  52.  b   53.  a.      3  Co.  44.  b.  52.      Bro,  Efcape,  4.     Frefh  Suir,  3,  5.     Contra  Keilw.  3.  a.  '  Fiiz. 

Coron.  236,  400,  3  I  3,  33  5.      S.  P.  C.  117.      Letter  C.       Bro.  Execution,  58,  i  5  1.     27  H.  8.  ^.  a.  13  H,  7.  1 .  b. 
F.  N.  B.  130. 

feems 
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feems  to  be  no  Rcafon  he  fliould  take  any  manner  of  Advantage  from  it. 

But  where  a  Gaoler  hath  voluntarily  fufFered  a  Prifoner  to  efcape,  it  is 

faid  by  fome,  '  That  he  can  no  more  juftify  the  Re-taking  him,  than  if  he 

•  2  Jon.  21,    j_^^j  j^gy^j.  j^^j  Y{\m  in  Cuftody  before,  becaufe  by  his  own  free  Confent  he 

jCo/jz.b.    hath  admitted,  that  he  hath  nothing  to  do  with   him.     And  it  feems  to 

Cro.jac  6s9.be  holden  by  Sir  William  Stmouifcrd,  ^  That  after  a  Gaoler  hath  been  fined 

Dinv^Abr     fo^"  fuff^ring  a  Prifoner  negligently  to  efcape,  he  cannot  afterwards  re -take  ^ 

633.  pi.  4.     him  ;    [44]    but  the  Book  '  on  which  alone  he  feems  to  ground  his  Opi-%-i) 

s35.pL  II.    Yi\on^  doth  not  fully  come  up  to  it;  for  the  Purport  of  it  feems  to  be  no 

LetttrE.'^^'  more  than  this,  That  a  Gaoler's  Re-taking  of  a  Prifoner,  after  he  hath  been 

=  1 3  E.  4.  9.   fined  for  an  Efcape,  fhall  be  to  no  Purpofe,  for  that  it  is  contrary  to  the  Re- 

Fitz.  Efcape,  ^^^.j^  ^^  which  it  appears,  that  the  Prifoner  hath  been  at  large  ;  by  which 

Lr.Efcape,35.it  feems  only  to  be  intended.  That  a  Gaoler,  who  hath  been  fined  for  an 

Efcape,  fliall  not  avoid  the  Judgment  of  his  Fine  by  re-taking  the  Prifoner  : 

But  I  do  not  fee  how  it  can  be  coUedled  from  hence,  that  he  cannot  juftify 

the  Re-taking  him. 

Se^.  13.  As  to  the  fourth  Point,  "ciz.  How  far  an  Efcape  is  excufed 
by  re-taking  the  Prifoner,  or  by  killing  him,  if  he  cannot  be  re-taken; 
<S.  P.C.33.  perhaps  it  is  the  better  Opinion,  •^  That  wherever  a  Prifoner,  by  the  Neg- 
H.P.  c.  iM.ligence  of  his  Keeper,  gets  fo  far  out  of  his  Power  that  the  Keeper  lofes 
feems  contra-  g.^^^  ^^  j^.^^^^  ^^^  Keeper  is  finable  at  the  Difcretion  of  the  Court,  not- 
withflanding  he  re-took  him  immediately  after;  for  it  feems  agreed.  That 
See  the  Books  t]^is  is  to  be  adjudged  a  negligent  Efcape,  which  implies  an  Offence,  and 
f  Rof  Abr.'  confequently  that  it  muft  be  punifliable.  [45]  It  is  true  indeed.  That  in=|~A 
808.  "  an  Action  againft  a  Gaoler,  for  fuifering  one  arrefted  in  a  Civil  Ad;ion  to 

I  Danv.  Abr.  gfcape,  it  is  a  good  Excufe  for  the  Gaoler,  that  before  the  Adticn  brought 
3^Danv.  Abr.  he  rC-took  the  Prifoner  upon  frefli  Suit,  which  is  well  maintained  by  {hew-- 
119.  pl.  I.     ing  that  he  purfued  him  immediately  after  Notice  of  the  Efcape,  though  it 
Vide  Stat.       ^f^QYQ  fome  Hours  after  it,  and  retook  him ;    but  it  does  not  from  hence 
■^■''■^''' follow,  that  the  hke  Excufe  will  ferve  for  the  negligent  Efcape  of  a  Cri- 
minal, becaufe  this  is  an  Offence  againft  the  Publick,  but  the  other  is  only 
a  private  Damage  to  tlie  Party  :  Neither  will  it  be  the  like  Hardfhip  to  the 
Officer  to  be  expofed  to  fuch  Punifhment  as  the  Court  in  Difcretion  fhall 
think  fit  to  impofe  upon  him  for  the  negligent  Efcape  of  a  Criminal,  as 
it  would   be  to  be  liable  to  an  Adion  of  Efcape,  for  fuffering  a  Perfon  in 
his  Cuftody,  in  a  Civil  Adion,  to  efcape ;  for  that  in  the  former  Cafe  the 
Court  would  moderate  his  Fine  according  to  the  Circumftances  of  the  whole 
Matter,    and    would    certainly    mitigate,    if  not  wholly  excufe  it,    if  he 
fliould  appear  to  have  taken  all  reafonable  Care:  But  in  the  other  Cafe, 
if  he  flwuld  be  liable  to  an  Aflion,  his  Judgment   would  not  lie  in  the 
Difcretion  of  the  Court,  but  he  would  be  bound  to  pay  the  whole  Debt, 
for  which  the  Party  was  in  his  Cuftody,  if  the  Elcape  fhould  be  adjudged 
Videfup.a      againft  him.     However   it  is  certain,  that  it  will  be  no  Advantage  to  a 
seit  6.  Gaoler  to  re-take  his  Prifoner,  after  he  has  been  fined  for  the  Efcape,  as 

hath  been  fliewn  in  the  precedent  Sedion ,  alfo  it  is  clear,  that  he  cannot 
excufe  himfelf  by  killing  a  Prifoner  in   the  Purfuit,  though  he  could  not 
<<  27  AfTpl  9  poffibly  re-take  him  ;  but  muft,  in  fuch  Cafe,  be  content  to  fubmit  to  fuch 
I  H  H.  H.  '-'Fine  as  his  Negligence  fhall  appear  to  deferve. 

B?a  Efcape,  '■*>'''-'?•  H-  -^s  to  the  fifth  Point,  liz.  In  what  Manner  the  Officer, 
ftiffering  an  Efcape  is  to  be  indidled;  it  feems  clear.  That  every  In- 
didlment  for  an  Efcape,  whether  negligent  or  voluntary,  muft  exprefly 
fhew,  that  the  Party  was  adlually  "  in  the  Defendant's  Cuftody  for 
Mod.  414,  ^  Crime,  Adion,  or  Commitment  for  it;  and  that  Mt  is  not  fuffi.< 
^ ' '  cient 
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cicnt  to  fay,  thut  he  was  in   the  Defendant's  Cufiody,  f.rid  Ichr.rged  v/ifh 
fuch  a  Crime;  ibr  that  a  Perfon  in  Cultody  may  be  fo  charged,  aji J  yet  not' 
be  in  Cuftody  by  Rcafon  of  fucli  Charge  :  And  it  feems  alfo,  That^every 
fuch  Indiftment  mud:  exprefly  fliew  that  the  Prifoner  went  at  large,  whicji 
is  moft  properly  "  exprellsd  by  the  Word  cxhit  adlargum.    'Alfo  it.fcems*  Bro  p:rcn;:c, 
neceflluy  to  fhew  the  Time  when  the  Offence  was  comniitted,  .fur  which-^^l^  ,  j^;  3, 
the  Party   was  in  Cufhody,  not  only  ''  that  it   may  appear,    that  it   \ya9 »  Comra, 
prior  to  the  Efcape,  but  alfo  '  tliat  it  was  fubfequentto  the  lafl;  general  r*^r-^^^eo^^j66. 
don.     Alfo  it  feems  clear.  That  every  Indidment  for  a  voluntary  Efcape,., 7°' 
muft   alledge  tliat  the  Defendant  yi/tyw/a'  ©  volwifcu-ie  A.  B.  ad  I ar gum  treCw  El.  752. 
permijit ;  and  mufi:  '  alfo  lliew  the  Species  of  the  Crime  for  which  the  Party  ^^^''p^  ^3-, 
was  imprifoned;  for  it  is  not   fufficient  to  fiy   in  general.  That  he  wasriietiey  73. 
in  Cuflody  for  Felony,  &c.  for  that  no  one  can  be  punilTied  in  this  Degree,^  P-^" 95- •A- 
but  as  involved  in  the  Guilt  of  the  Crime  for  which  the  Party  was  in  his  ,,'1/206!'^' 
Cuflody;  and  therefore   the  particular  Crime  muft    be   kt  forth,    that  itsEd.  4  3. 
may  appear,  that  the  Principal  is  attainted  for  the  very  flime  Crime,  if  it  p'-  ^■ 
were  Felony,  or  that  it  was  in  Truth  committed,  if  High  Treafon.     But  it 
feems  queftionable,  "  whether   fuch  Certainty,    as   to   tiie   Nature  of  the '  See  Ke.i-.v. 
Crime,  be  neceffary  in  an  Indidtment   for  a  negligent  Efcape,  for  that  it '9^>  '94- 
is  not  material  in  this  Cafe,  whether  the  Perfon   who  efcaped  were  guilty 
or  not. 

SeB.  1 5.     As  to  the  fixth  Point,  viz.  In  what  Manner  an  Efcape  is  to 
be  tried  and  adjudged ;  it  is  to  be  obferved.  That  where  Perfons  being  pre- 
fent  in  a  Court  of  Record,  are   committed  to  Prilbn  by  fuch   Court,   theS  PC.  34,3^ 
Keeper  of  the  Gaol  is  bound  to  have  them  always  ready,  whenever  the  J^'^'] 
Court  fliall  demand  them  of  him  ;  and  if  he  fliall  fail  to  produce  them  at  . 
fuch  Demand,  the  Court  will   adjudge  him   guilty  of  an  Efcape,  without 
any  farther  Inquiry,  unlefs  he  have  fome  reafonable  Matter  to  alledge   in 
his  Excufe  ;  as  that  the  Prifon  was  fet  on  Fire,  or  broken  open  by  Enemies, 
&c.  for  he  fliall  be  concluded,  *"  by  the  Record  of  the  Commitment,  to't  iH.6.49  b. 
deny   that   the  Prifoners  were  in   his  Cuftody:  And  fome  ^  have  holden, '2^62.6.3. 
That  if  a  Gaoler  fay  nothing  in  Excufe  of  fuch  an  Efcape,  it  fhall  be  ad-fs^pQ;^^^^Q 
judged  voluntary;  but  I  cannot  find  any  Refolution  to  this  Purpofe ;  andsgH.  6. 3^, 
where  it  flands  indifferent,  whether  an  Efcape  be  negligent  or  voluntary,   it34- 
feems  difficult  to  maintain  that  it  ought  to  be  adjudged  a  Crime  of  fo  high  a 
jv^  Nature,  without  a  previous  Trial.     [46] 

Se5f.  16.  As  to  other  Prifoners  Avho  are  not  fo  committed,  but  are  in 
the  Cuftody  of  a  Gaoler,  Sheriff,  Conftable,  or  other  Perfon,  by  any  other 
Means  whatfoeyer,  it  feems  agreed,  ''That  the  Perfon  who  has  them  ini-s.  P.  G.  35. 
Cuflody  is  in  no  Cafe  punifhable  for  their  Efcape,  except  in  fome  fpecial 
Cafes,  until  it  be  prefented ;  for  the  better  Underflanding  whereof  I  fliall 
endeavour  to  fliew, 

1.  Before  whom  fuch  Prefentments  are  to  be  made. 

2.  In  what  Cafes  they  are  traverfable. 

..  Sect.  17.  As  to  the  firfl  Point,  it  is  enadled  by  the  Statute  of  7^5/?/«/;/- 
fter  I .  Chap.  3 .  That  ?iothing  be  demanded  nor  take?i,  nor  levied  by  the  She- 
riff, nor  by  any  other,  for  the  Efcape  of  a  Thief  or  Felon,  until  it  be  judged 
for  an  Efcape  by  the  fiiflices  in  Eyre ;  and  that  he  who  does  otherwife,  fall 
refore  to  him  or  them  that  have  paid  it.  as  much  as  that  he  or  they  have  taken 
or  received,  and  as  much  alfo  unto  the  King. 

M  m  Sea.  i8. 
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iz;  Aff.pl.  '  SeB.  18.  It  hath  been  adjudged,'  That  this  Statute  reftrains  not  the 
^'i^'fl-  ,  ,2  Court  of  King's  Bench  from  receiving  fuch  Prefentments,  for  that  its  Ju- 
S.  P.  c.  35.  rifdidlion  inckides  in  it  that  of  Juftices  of  Eyre,  and  this  Court  is  itfelf  the 
'h'h'?c  Higheft  Court  of  Eyre. 

600  SetJ.  19.     It   is   fxrther  enadled,  by  31  £rt'.  3.  14.  rhat    the  Efcape  of 

Thieves  and  Felons,  and  the  Chattels  of  Fe/o?2s,  and  of  Fugitives,  and  alfo 
Efcapes  of  Clerks  Convi5t,  out  of  their  Or  dinar fs  Prifon,  from  thenceforth  to 
be  judged  before  any  of  the  King's  fu/iices,  jloall  be  levied  from  Time  to  Time, 
as  they  Jl:all  fall,  as  well  of  the  Time  pafi  as  Time  to  come.     By  which  it  feems 
to  be  impHed,  That  other  Juftices,  as  well  as  thofe  in  Eyre,  may  take  Cog- 
Vide  fupra     nifance  of  Efcapes  ;  and  it  is  certain,  That  Juftices  of  Gaol-DeH very  may 
Ch.6.s.  II.  punifli  Juftices  of  Peace  for  a  neghgent  Efcape,   in  admitting  Perfons  to 
g_^p|(;'j'',^'Bail,  who  are  not  bailable. 

SeB.  20.  And  it  is  farther  enaded  by  1  Ric.  3.  Chap.  3.  That  Jujiices 
of  Peace  fall  have  Authority  to  i?iquire  in  their  SeJJions,  of  all  Manner  of 
Efcapes  of  every  Perfon  arrejled  and  imprifoned for  Felony. 

Sect.  21.  As  to  the  fecond  Particular,  In  what  Cafes  fuch  Prefentments 
S.  P.  C.  35.  are  traverfable;  it  is  laid  down  as  a  Rule,  by  Sir  William  Staundford,  That 
Letter  f .  where-ever  an  Efcape  is  finable,  the  Prefentment  of  it  is  traverfable  ;  but 
that  where  the  Offence  is  amerciable  only,  there  the  Prefentment  is  of  it- 
''21  Aff.  pi.  felf  conclufive  ;  fuch  Amercements  being  reckoned  among  thofe  minima 
'^  Aff  1  ^^  quibus  non  curat  lex  ;  and  this  Diftindion  feems  to  be  well  warranted  by 
27.  '  the  Old '■  Books ;  and  in  what  Cafes  Efcapes  are  finable,  and  where  amer- 

Pitz.Coron.    ciable  only,  fliall  be  confidered  in  the  following  Part  of  this  Chapter,  SeB. 

346, 152.      3^>   33>  35- 

iH.H.P.  C.  Se£t.  22.  As  to  the  feventh  Point,  viz..  In  what  Manner  a  voluntary 
^°i-  „  p  „  Efcape  is  to  be  puniflicd ;  it  feems  to  be  generally  ■-"  agreed.  That  fuch 
^'  '  '  'Efcape  amounts  to  the  fame  Kind  of  Crime,  and  is  punifhable  in  the  fame 
'S.P.C.32.I.  Degree,  as  the  Offence  of  which  the  Party  was  guilty,  and  for  which  he 
HHPC  ^^^  in  Cuftody,  whether  it  be  Treafon,  Felony  orTrefpafs;  and  whether 
234^590,391.  the  Perfon  efcaping  were  adually  committed  to  fome  Gaol,  or  under  an 
Bro.  Coron.  Arreft  only  and  not  committed ;  and  whether  he  were  attainted,  or  only 
27  Aff.  62.  accufed  ''  of  fuch  Crime,  and  neither  indided  nor  appealed  :  And  it  is  faid 
ijH.4.  iz.b.  to  be  no  Excufe  of  fuch  Efcape,  That  the  Prifoner  had  been  acquitted  on 
"  ^-  ^•^-     an  Indictment  of  Death,  and  only  committed  till  the  Year  and  Day  be  paf- 

1  h'.  HP.  C.  fet^j  to  give  the  Widow,  or  Heir  of  the  deceafed  and  Opportunity  of  bring- 
593-  ing  their  Appeal.     [47]  '^ 
Fhz^Efcap  3".      ^^^-  ^3-     ^^^°  ^^'^^  ^^  Efcape,  fuftered  by  one  who  wrongfnlly  takes 

27  Air.  pi.  62' upon  him  the  Keeping  of  a  Gaol,  feems  to  be  =  punifhable  in  the  fame 
«  Bro.  Efcape,  Manner  as  if  he  were  never  fo  rightfully  intitled  to  fuch  Cuftody,  for  that 

2  Ro^.Re.146.  the  Crime  is  in  both  Cafes  of  the  very  fame  ill  Confequence  to  the  Publick  j 
Fitz.  Aflife     and  there  feems  to  be  no  Reafon  that  a  wrongful  Officer  fliould  have  greater 

^52-  Favour  than  a  rightful,  and  that,  for  no  other  Reafon  but  becaufe  he  is  a 

39  H.  6. 33,  -  ,  o         '  ' 

ll.  wrongful  one. 

Qu<crez7  SeSl.  24.     Alfo    if   the  Warrant  of  Commitment  do  plainly  and  ex- 

I H  ^H  V  C  pi'^fly  charge  the  Party  with  Treafon  or  Felony,  but  in  fome  other  Re- 
i;94.  fpedl  be  not  ftridly  formal,  yet  it  feems,  Tliat  it  may  '  be  probably  argu- 

^,- ^■^•"4- ed,  That  the  Gaoler  fuffering  an  Efcape,  is  as  much  puniftiable  as  if  the 
347.  34^8.^'  Warrant  were  perfedly  right;  [48]  for  it  would  be  highly  inconvenient  to=|iV 
Contra,  fuffer  Gaolers  to  take  Advantage  of  a  Slip  of  this  Kind  in  Commitments, 
^•^^- y-^"  which  being  generally  made  by  Perfons  of  no  great  Knowledge  in  the 
591,592.'  Law,  cannot  be  expeded,  to  be  always  agreeable  to  its  Forms ;  and  there* 
SeeCh.  16.    fore  if  they  be  good  in  Subftance,  the  publick  Good  feems  to  require, 

&  Ch.  I  8.  »!,„• 

Sea  5,  6,  7.  ^^^* 
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that  the  Gaoler  be  as  much  bound  to  obferve  them,  as  if  they  were  never 
fo  cxacftly  made. 

Sect.  25.     But  it  feems  to  be  agreed,  That  no  Efcape  can  amount  to  a 
capital  Offence,  unlefs   the  Ciufe  for  which  the  Party  was   committed,  ^'H.  P.  c, 
were  adlually  fuch  at  the  Time  of  the  Elcape ;  and  therefore,  if  a  Gaoler  ^J^,^,^' 9, 
fuffer  one  to  efcape  who  is  committed  for  having  given  a  dangerous  Wound  se6t.  19. 
to  another,  who  afterwards  dies  of  fuch  Wound,  yet  he  is  not  guilty  of  Fe-  "H.4.  iz.K 
lony,  for  that  the  Offence  of  the  Prifoner  was  but  a  Trefpafs  at  the  Time  '  ^;  ^- ^- ^* 
of  the  Efcape ;  and  though  by  a  Fidlion  of  Law  it  be  afterwards,  for  fome 
Purpofes,  elieemed  a  Felony  from  the  Time  of  the  giving  of  the  Wound, 
yet  fince  it  is,  in  Truth,  no  Felony  till  the  Death  of  the  Party,  it   fhall  be 
afterwards  conftrued  fucli  in  Refpedt  of  thofe  only  who  were  privy  to  the 
Giving  of  the  Wound, 

SeSt.  26.     Alfo  it  feems  clear.  That  he  who  fuffers  another  to  efcape  i  h.h.p.  c. 
who  was  in  his  Cuftody  for  Felony,  cannot  be  arraigned  for  fuch  Efcape  59'.  s?**- 
as  for  a  Felony,  until  the  Principal  be  attainted ;  for  that  he  who  fuffers  f,'.^\j^5"°* 
fuch   Efcape,  is    by  the  better  Opinion,  not  punifhable   in  this  Degree,  2H'.  h.p.  c, 
but  as  an  Accefiary  to   the  Felony;  and  it   is  a  Rule,  That  no  Acceffary  p54- 
ought  to   be  tried'  till  the  Principal  be  attainted,  as  fliall   be  more  fully, 5 g."    *'™"' 
fhewn  hereafter:  Yet  it  feems  certain,  ''  That  one  accufed  of  fuch   an  Qia^reay  Ain 
Efcape  may  be  indidted  and  tried  for  a  Mifprifion,  before  the  Attainder  of  ^^;^°"'^'^'g 
the  principal  Offender,  for  that   whether   fuch   Offender   were  guilty    or*H"Rc"n6' 
innocent  it  was   a  high  Contempt  to  fuffer  him   to  efcape:  And  if  the  F"^- Coron. 
Commitment  were  for  High  Treafon,  and  the  Perfon  committed  adlually  s^g^'c  ,g^ 
guilty  of  it,  it  feems,  that  the  Efcape  is  immediately  punifhable  as  High  Sea.  21. 
Treafon   alfo,    whether  the  Party   efcaping   be    ever  convidled    of  fuch  ^- ^- ^- "*'• 
(fc^  Crime  or  not  j  [49]  for  that  there  are  no  Acceffaries  in  High  Treafon,  but  Jar^.. 
all  who   are  guilty  of  Affifting  the  Party  guilty  of  fuch  Crime,  in  fuch  a 
Manner  as  would  make  them  Acceffaries  to  a  Felony,  are  accounted  Principals  H.  P.  C.  1 16. 
in  the  Treafon,  as  fhall  be  more  fully  (hewn  in  the  Chapter  concerning 
Principal  and  Acceffary. 

Sect.  zj.     Alfo  it  feems  to  be  clear,  That  no  one  is  punifliable  in  this 
Degree  for  a  voluntary  Efcape,  but  the  Perfon  only  who   is  adhially  guilty  ^  p^^fj, 
of  it;  and  therefore,  that  the  principal  Gaoler  is  only  fineable  for  a  volun-  114. 
tary  Efcape  fuffered  by  his  Deputy,  for  that  no  one  fhall  fuffer  capitally  for  '  H.H.P.  q. 
the  Crime  of  another.  S97.  S9  • 

As  to  the  eighth  Point,  rlz.  In  what  Manner  a  negligent  Efcape  is  to  be 
punifhed;  I  fhall  endeavour  to  Ihew, 

1.  How  fuch  Efcape  is  punifliable  by  the  Common  Law. 

2.  How  by  Statute.  H.  P  C  114: 

2  kol.  Rep.  ' 

SeSi.  28.     As  to  the  firfl  Particular,  I  fhall  take  it  for  granted  at  this  '46. 
Day,  that  whoever  defaSlo  occupies  the  Office  of  Gaoler  is  liable  to  anfwer  ^g°"^^  "^'P^' 
for  fuch  an  Efcape  ;  and  that  it  is  no  way  material  whether  his  Title  to  the  Q^^re  27  Aflf. 
Office  be  legal  or  not.  ^^: 

SeB.  29.     Alfo  I  take  it  to  be  the  better  Opinion,  That '  a  Sheriff  is  asse'af  a^"^* 
much  liable  to  anfwer  for  an  Efcape  fuffered  by  his  Bailiff,  as  if  he  had  adu-  *  Fiiz  Coron. 
ally  fuffered  it  himfelf,  and  that  ^  the  Court  may  charge  either  the  Sheriff  Pg^jj^ 
or  Bailiff  for  fuch  an  Efcape;    and    if  a  Deputy-Gaoler  be   not   fuffi-H.P.C.  uj. 
cient  to  anfwer  a  negligent  Efcape,  his  Principal  muil  anfwer  ibr  him : » H.  H  p.  c. 

But  "/•  ^°^- 

*'*"  I  Levin,  yt, 

3 


1^6  -    Of  Efcapes  fujj^red  by  Ojjl'ccrs.  Book  II. 

•39  H.  6.  gut  if  the  Gaoler  who  fiiffers  an  Efcapc,  have  an  Eftate  '  for  Life,  or 
i^Koi^  Abr  Years,  in  the  Office,  I  do  not  find  it  agreed  how  far  lae  in  Rcverlion  is  lia- 
15,-.  Letters    bie  to  be  puniflied. 

f^^'  '^i  Secf.  30.     It  feems  the  better  Opinion,  That  one  neghgent  Efc;  pe  wiil 

2  Levin!  8 1 .' not  iimount  to  a  Forfeiture  of  a  Gaoler's  (Jffice,  as  one  voluntary  ''  one 
»  Bto.  For-  will  J  Yet  if  a  Gaoler  fufter  many  negligent  Efcapes,  it  is.  faid,  that  he 
£"''2''^°'^  puts  it  in  the  Power  of  the  Court  to  ouil  him  of  his  Office  by  its  Dif- 
2  R.  A.'i5  5.cretion. 

Letter  N.  ^^v^r.  ^i.     It  feems  to  be  certain.  That  where-ever  a  Perfon  is  found 

guilty  upon  an  Indidment,  or  Prefentment,  of  a   negligent  Efcape   of  a 

Criminal  a<5lually  in  his  Cuftody,  he  ought  to   be  condemned  in  a  certain 

Sum  to  be  paid  to  the  King,  which  feems  moft  properly  to  be  called  a  Fine  j 

<=  R  H.  5. 2.    but  this  does  riot  clearly  appear  from  the  old  Books,  for  in  fome  "^  of  them  it 

Fuz.  Coron,   f^^j^g  ^q  Tqq  taken  as  a  Fine,  in  others  ''  as  an  Amercement,  and  in  others 

s.  p.  C.  35.    it  is  fpoken  of  generally,  as  an  Impofition  of  a  certain  Sum,  and  without 

H.  any  "  Mention  either  of  Fine  or  Amercement.     But  where  the  Books  fpeak 

Bro.  Efcape,    ^f'the  Punifliment  of  a  Vill  or  Hundred,  for  fuffering  a  Felon  to  efcape 

Raftai's  Ent.    without  being  arrefted,  they  feem  aiw^ays  to  take  it  as  an  Amercement,  and 

583.  b.  j-jot  ^s  a  Fine  :  And  where  a  Sheriff,  having  returned  a  Ccpi  Corpus  into  the 

Kz.    °''°"' j<^i,-jg's  Bench,  on  ^Capias   againfl  a   Man  on  an  Indidment  of  Felony, 

« 25  Ed.  3.     does  not  bring  him  in  at  the  Day,  it  feems  *  That  he  is,  by  the  Courfe  of 

39-  P'-  ^^-     |.}^e  f^i(j  Court,  to  be  amerced,  not  fined. 

s.'^P.  C.  6;.  SeB.  32.  It  hath  been  holden,  ^  That  a  negligent  Efcape  may  be  par- 
26Afl'  pi-s'-doned  by  the  King  before  it  happens,  but  that  a  voluntary  one  cannot  be 
Fitz* Coron  ^^°  pardoncd ;  but  this  fliall  be  more  fully  confidered  in  the  Chapter  con- 
196,291,370.  cerning  Pardon. 

Graunt,  39.  g^.^f^  ^^^  And  it  feems,  '^  That  by  the  Common  Law,  the  Penalty  for 
SeeThe  Books  fiiff^'"ing  ^^'^^  negligent  Efcape  of  a  Perfon  attainted,  was  of  Courfe  100/. 
fupraCh.  12.  and  for  fuffering  fuch  Efcape  of  a  Perfon  indidled  and  not  attainted,  was 
f ^F"  ^Ff  5  ^*  '  ^^^  ^^  ^^^  Perfon  efcaping  were  neither  attainted  nor  indidfed,  it  feems, 
7.  '^'  '^^  '  That  it  was  left  to  the  Difcretion  of  the  Court  to  affefs  fuch  a  reafonable 
4oA(r.pl.  42.  Forfeiture  as  fl:iould  feem  proper;  and  ^  if  the  Party  had  twice  efcaped,  it 
*l^2o^  '^  feems,  That  the  Penalties  above  mentioned  were  of  Courfe  to  be  doubled  j 
8H.5  z.pl.6-  yet  it  feems,  That  the  Forfeiture  was  to  be  no  greater  for  fuffering  '  a  Pri- 
Fitz.  Graunt,  foner,  committed  or  two  fcveral  Accufations  to  efcape,  than  if  he  had  been 
hs.'p.c.3 5. K. committed  but  on  one. 

H.  P. C.I  13.  Secf.  34.  As  to  the  fecond  Particular,  liz.  In  what  Manner  Offences 
^  H.  H  p.  C.  Qf  jj^jg  j^jj^j  ^j.g  punifhable  by  Statute  ;  it  is  recited  by  5  £^.  3.  Ch.  8.  That 
Fitz!  Coron.  Perfom  indiSled  of  Felonies  in  Times  paji,  had  removed  the  hidicime7its  be- 
370.  jore  the  King,  a?id  there  yielded  themfehes,  and  by  the  Ma?-Jhals  of  the  King's 

H  P^c'V/3  Befich  had  been  incontinently  let  to  Bail,  and  after  had  done  many  evil  Deeds, 
27  AfT.  fl.  9.  &c.  And  thereupon  it  is  enadled.  That  fuch  Efjditees  and  Appellees  JImH 
40  Aff.  PL42.  l)cfafeh  and  jiircly  kept  in  Prifon,  as  belongeth  to  them,  according  to  the  Charge 
ll7,.^' ^'^' ivhich  ^the  Jaid  Marfialsfiall  have  of  the  Jiijlices ;  and  f  any  Marjl.^al  fiall 
H.  P.  c.  113.^0  otheruife,  at  the  Complaint  of  every  Man  that  icHl  complain,  the  fuficis 
Fitz.  Coron.  jj^^n  ^^  j^-^^  j^j^j.^  during  the  Terms;  and  in  the  End  of  the  Terms,  upon  iheb: 
^■i,.?.C  ■ii,.K.rfng,  the  Jaid  Marflmls  fall  choofe  before  the  faid  "jujiices,  before  they  depart 
Fitz.  Coron.  their  Places,-  in  uhat  Town  they  ivill  keep  fuch  Pri finer s  at  their  Peril:  And 
''phz  Coron.' ■^'^  the  fa?77e  To^ivn  they  jhall  alkw  to  them  Houfes  to  keep  fuch  Prifo'ncrs  at  their 
19'!.  oivn  Cqfts  and  Charges ;  and  there  they  Jl:all  keep  them  in  Prifon,  and  f: all  not 

z6  AfT.  pi.  5 1  -fujfcr  tlwnfo  go  leandrijig  abroad,  ?ieither  by  Bail  nor  without  Bail.  And  if 
any  fuch  P.rifofUT  befoMid  wandring  out  of  Prifon,  by  Bailor  without  Hail,  and 

that 
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that  be  found  ct  the  King's  Siiif,  cr  at  the  Suit  of  the  Party,  the  Mnjl\ih. 
•which  Jhall  he  foimd  thereof  guilty,  JJ.inll  have  half  a  Tear's  JmprifoiwienT, 
and  be  ranfomed  at  the  King's  Will -,  and  the  Jujiices  JJjall  thereof  make 
Enquiry  ivhen  they  fee  Time;  and  as  to  the  Marfials,  it  Jhall  he  done 
•within  the  Verge  that  u-hicB  Reafon  icill.     And  in  Cafe  that  the  Marjhal:^ 

fufer  by  their  Ajent  fuch  Prifoners  to  efcape^  they  Ihall  be  at  the  Law,  m 
before  the 'Time  of  the  Statute  theyhad'been.  Afid  the  Kitig  intendeth  not 
by  this  Statute  to  Icfe  the  Efcape,  lohere  he  ought  to  have  the  fame 

SeSl.  35.  Alio  it  is  enatled  by  ig  H.  7.  10.  That  every  Sheriff'  have 
the  Cujlodv  of  the  King's  Conunon  Gaols,  during  the  Tune  of  his  Office,  ex- 
cept all  Gaols  ichereof  any  Perfon  or  Perfons  have  the  Keeping  of  Effate  of 
Inheritance  :  And  that  all  Letters  Patents  made  for  Term  of  Life,  6r 
Tears,  of  the  keeping  of  the  faid  Gaols,  Sec.  jl?all  be  annulled  and  void^ 
And  then  it  is  recited  by  the  laid  Statute,  That  divers  Perfons  before  that 
Time,  for  Treafon  and  Felonies  had  been  taken,  fome  for  SufpeSlion  of  the 

fame  Deeds,  and  fo?ne    upon  IndiBments,    and    thereupon    brought    to    t,he 

fame  Gaols,  and  fometijjie  remained  in  the  Keeping  (f  the  Perfons  that  fo 
arrcfted  them  for  the  faid  Coifcs,  and  that  fuch  Perfo?is,  by  Colour  of  Neg- 
ligence, fubtilly,  and  craftily,  and  oftentimes  for  Favour,  Mcde,  Aff'eBion 
or  Corruption,  fuffered  the  faid  Off'enders  to  efcape,  as  if  it  had  been  by  Neg^ 
ligence,  to  the  evert  and  exprefs  Impediment  of  Jujiice :  And  when  fuch  E^ 

fcapes  had  been  found  before  Jujiices  having  Authority  to  enquire  thereof 
and  thereupon  the  Parties  convicled^  or  yielded  themfelves  to  make  Fine  for 
the  fame,  fmall  Fines  had  been  fet  in  thcfe  Caufes,  to  the  little  Dread  and 
Fear  and  great  Inbcldning  of  the  Offenders;  by  Means  whereof  great  arid  ar- 
rant Felons  and  heinous  Murderers  had  efcaped,  &c.  And  thereupon  it  is 
enadled,  That  for  every  itegligent  Efcape  from  any  Sheriff,  having  the  Keep- 
ing of  any  Gaol,  or  from  any  Confable  of  Caftle,  or  other,  being  Keeper  of 
any  Gaols  where  fuch  Prifoners  accujiomably  have  been,  or  fhall  be  kept,  of 
Perfons  indidied  of  High  Treafon  being  in  their  Keeping,  that  no  lefs  Fine 
he  fet  or  made  for  every  fuch  Efcape,  than  100  Marks,  and  more,  by  the  Dif- 
cretion  of  the  Jujiice,  that  fall  afej's  j'uch  Fifies:  And  for  every  Efcape  of 
Perjons  ejcaping  being  in  their  keeping  j'or  SuJpeSlion  of  High  Treafon,  «o 
lefs  Fine  to  be  ft  or  made  than  40 1.  and  for  every  EJ'cape  of  Perfons  in^ 
diBed  of  Murder  or  Petit  Treafon,  20 1.  at  leaji,  and  more,  by  the  Difcre-^ 
tions  of  the  Juftices  that  fall  ajejs  fuch  Fines :  And  Jor  every  Efcape  of 
Perfons  JufpeSled  of  Murder  or  Petit  Treafon,  10).  or  more,  by  the  Dif" 
cretion  of  the  Jujiices  that  fall  affefs  fuch  Fines:  And  for  every  Perfon 
efcaping,  being  in  their  Keeping,  indiSled  of  Felony,  other  than  Murder  or 
Treafon,  lol.  And  for  every  Perfon  ft  JpeBed  of  Felony,  other  than  Murder 
or  Treafon,  1 00  Shillings,  or  ?nore,  by  the  Discretion  of  the  Jujiices,  after 
the  Manner  and  ^antity  of  their  Demerits,  Javing  to  every  Perfon  fuch 
Right  and  Title  to  any  fuch  lifcapes  and  Fines  for  the  fame,  or  to  be  quit  of 

Juch  Efcapes,  or  of  any  other  Efcapes,  as  they  had,  or  ought  to  have  had, 
^  at  the  Time  of  making  of  the  faid  A61.     [50] 
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CHAP.     XX. 

Of  Efcapes  fuffered  by  private  Perfons. 

AVING  in  the  precedent  Chapter  endeavoured  to  fhew  the  Nature 
of  Efcapes  fuffered  by  Officers,  I  am  now  in  the  fecond  Place  tp 
confider  the  Nature  of  fuch  Efcapes  fuffered  by  private  Perfons :  But  the 
H.  P.  c.  nz.  Law  being  generally  the  fame  in  Relation  to  fuch  Efcapes,  as  in  Relation 
to  thofe  fuffered  by  Officers,  I  {hall  refer  the  Reader,  for  the  general  Learn- 
ing of  this  Kind,  to  what  is  faid  in  the  former  Chapter,  concerning  Efcapes 
fuffered  by  Officers,  and  fhall  content  myfelf  in  this  Place  with  confider- 
ing  the  two  following  Particulars. 

1.  Where  a  private  Perfon  is  to  be  adjudged  guilty  of  fuch  an  E- 
Icape. 

2.  Li  what  Manner  he  is  to  be  punifhed. 

SeB.   I.     As  to  the  firft  Point,  it  feems  to  be  a  good  general  Rule,  That 

wherever  any  Perfon  hath  another  lawfully  in  his  Cuflody,  whether  up- 

•SeeCh.  !2.   on  an  Arreft  made  by  himlelf  or  another,  he  is  guilty  "  of  an  Efcape, 

^^„^ ,?•  p '^- if  he   fuffer   him  to  go  at   large,   before  he  hath  difcharged  himfelf  of 

595'    '   "   '  him  by  delivering  him  over  to  fome  other  who  by  Law  ought  to  have  the 

Cuflody  of  him. 

SeSi.  2.     And   therefore,  if  a  private   Perfon  arreft  another  for  Sufpi- 
cion   of  Felony,    and    deliver   him   into    the   Cuflody  of  another  private 
"  H.  P.  C.      Perfon  who    receives    him,  and   fuffers  him  to  go  at   large,  it  is   faid,  '' 
"2'  That  both  of  them  are  guilty  of  an  Efcape;  the  iirfl  becaufe  he  fhould 

Bro'^^EfMpe'/'  """^  ^^'^^^  parted  with  him,  till  he  had  delivered  him  into  the  Hands  of 
31.  'a  publick  Officer;    the  latter,    becaufe  having  charged  himfelf  with  the 

43  Ed.  3.  36.  Cuftody  of  a  Prifoner,  he  ought,  at  his  Peril,  to  have  taken  Care  of 
P'-5S-  r- 

Fitz.  Coron.     ^1^1  • 

454-  SeB.  2'     But  if  a  private  Perfon   having  made  fuch  an  Arrefl,  have  de- 

^Fur'corcn  ''vered  over  his  Prifoner  to  the  proper  Officer  (as  the  Sheriff,  "  or  his  Bai- 
34;.  liff,  ^  or  a  Conflable,  ')  from   whofe   Cuflody   the  Prifoner  efcapes,  the 

"  fi'z  Coton.  Party  who  made  the  Arrefl  is  not  chargeable  with  it. 

sV.'c.34.D.  ■  •^'d'c?.  4.  But  if  no  Officer  will  receive  fuch  Prifoner  into  his  Cuflody 
'  H.  P.  c.  it  feems  '  to  be  the  fafefl  V/ay  to  deliver  him  into  the  Cuflody  of  the  Tovvn- 
"h  H  PC  ^^'P  where  the  Perfon  who  arrefled  him  lives,  or  perhaps  of  that  where 
?9+!  <;q,-.  "  the  Arrefl  was  made,  which  fhall  be  bound  to  keep  him  till  the  next 
'  roti.  7.  Gaol-Delivery;  but  if  fuch  Townffiip  refufe  iJfo  to  receive  him,  I  do  not 
Fitz^  Efcape  ^'^^  ^'°'''^'  ^^'^  Perfon  who  made  that  Arreft  can  difcharge  himfelf  of  him 
8.  '    before  the  next  Gaol-Delivery,  uplefs  he  can  in  the  mean  Time  procure 

H.  P-C.  114.  j^jjj^  to  be  bailed, 

SeB.  5.  Neither  can  fuch  priv.ite  Perfon  txcufe  himfelf  of  the  E- 
fcape  of  fuch  a  Prifoner,  by  alledging,  That  he  delivered  him  over  to  a 
Sheriff  or    other    Officer,  without    lliewing   to    VT-hom,  ia    particular,  by 

Name, 


Coron. 
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Name,  he  fo  delivered  him,  that  the  Court  may  certainly  kiiow  who  is  an- 
fwerable  for  him. 

SeSi.  6.     As  to  tlie  fecond  Point,  viz.  In  what  Manner  a  private  Perfon  H.  P.  C  112. 
is  punifliable  for  fuch  an  Efcape,  I  Hiall  take  it  for  granted  that  if  it  were  ^'°-  ^°"'''- 
Voluntary,  he  is  puniihable  in  the  fame  Manner  as  an  Officer,  for  which  2)  Aff.6i. 
I  fliall  refer  the  Reader  to  the  former  Chapter ;  and  if  it   were  negligent, 
he  is  punifhable  by  Fine  and  Imprilbnment,  at  the  Difcretion  of  the  Court, 
as  the  Law  is  fettled  by   19  iJ.  7.  10.  The  Words  whereof,  fo  far  as  they 
relate  to  this  Purpofe  are  as  follows.  And  if  any  Perfon  hereafter  have  any 
Prifoner  in  his  keeping,  arrefled  for  Sufpe£lion  of  Feloiiy,  Treafon,  or  Mur^ 
der,  and  that  Perfon  that  is  arrejled,  efcape  by  negligent  keeping,  before  that 
he  be  brought  to  the  Gaol,  that  Perfon  from  whom  he  fo  efcaped,  fall  forfeit 
for  every  Perfon  that  doth  fo  efcape,  fuch  Fine  as  Jhall  be  ft  by  the  Difcre^ 
tion  of  the  Jujiices  that  fall  have  Authority  to  affefi  fuch  Pines,  as  the  Caufe 
(hall  require,  and  the  fame  Forfeiture  to  go  to  them  that  be  intitded  to  have 
t^fuch  Forfeitures  at  the  Time  of  making  thefaid  A£l.     [51] 


CHAP.      XXI. 

Of  Refcous. 

T\l  E  Offence  of  a  Stranger  in  forcibly  freeing  another  from  an  Ar« 
refl,  comes  under  the  Notion  of  Refcous,  which  in  mofl  Inflances  ,  h.  H.  P.C 
is  of  the  fame  Nature  with  the  Offence  of  breaking  Prifon,  which  hath  606. 
been  already  confidered  in  the  eighteenth  Chapter  j  and  therefore  it  feems 
fufficient  for  the  Declaration  of  the  Nature  of  this  Crime,  to  fhew, 

1.  In  what  Cafes  it  agrees  with  the  Offence  of  breaking  Prifon,     And 

2.  In  what  it  differs. 

And  firfl.  This  Offence  agrees  with  that  of  breaking  Prifon  in  the  fol- 
lowing Particulars. 

Sect.   I .     I.  Whatever  is  fuch  a  Prifon,  that  the  Party  himfelf  was,  by  ^  ^^^    ^ 
the  Common  Law,  guilty  of  Felony  by  breaking  from  it,  in  every  fuch  s.  P.  c^  30, 
Cafe  a  Stranger  was  guilty  of  as  high  a  Crime  at  leaft,  in  refcuing   himS'- 
from  it.  cited!''' ^'''" 

Sccl.  2.     II.  Wherever  '  the  Imprilbnment  is  fo  far  groundlefs,  or  irre- th.  I'g.  Sea. 
gular,  or  for  luch  a  Caufe,  or  the  Breaking  of  it  is  occafioned  by  fuch  a  '  ^  '^•, 
Neceflity,  &c.  that  the  Party  himlelf  breaking  the  Prilbn,  is,  either  by  the  s.  r  c.  30, 
Common  Law,  or  by  the  Statute  de  frangentibus  Prifonam,  faved  from  the  3  ■  • 
Penalty  of  a  capital  Offender,  a  Stranger  who  refcues  him  from  fuch  an  Im-  "'  ^  *"•  '  '^ 
prifonment,  is  in  like  Manner  alfo'  excufed  ;  ^  fic  e  converfo. 

Se&.  3.  in.  As  the  Party  himfelf  feems  not  to  be  guilty  of  Felony  by  Keihv.  87.  a, 
breaking  the  Prilbn  unlefs  he  go  out  of  it ;  fo  neither  is  a  Stranger  unlefs  ^'°  Efcape, 
the  Prifoner  adually  go  out  of  the  Prifon.  ^*' 

Su7.  4. 
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Fitz.  Enditc-  ;^^■^.  4,  IV.  As  the  Sheriff  's  Return,  that  a  Prilbner  hath  bruken  the 
Th''7^°6  Pi'ifon,  is  not  a  fufficient  Ground  to  arraign  him  for  fuch  Offence,  unlefs 
pl.  z.  he  be  indidted  alfo  for  it ,  fo  neither  is  his  Return  of  a  Reicous  a  good 

Ground  for  the  Arraignment  of  the  Refcuer,  unkfs  he  be  indided. 
Vide  fupra,         SeB.  5.     V.  As  an  Indidtment  of  breaking  Prifon,  and  aUb  an  Indidl- 
Ch,  iS.Sea.  naent  of  Efcape,  muft  fpecially  fet  forth  the  Nature  and  Caufe  of  the  Im- 
ig.Seft.'i4.  prifonment,  and  the  fpeclal  Circumflances  of  the  Fadl  in  Queftion  j  fo  alfo 
Dyer  164.      muft  an  Indidment  of  Refcous. 
P'-  ^°-  Se^.  6.     VI.  As  thofe  who  break  Prifon  are  ftill  puniHiable,  as  for  a 

high  Mifprifion,  by  Fine  and  Imprifonment,  in  thofe  Cafes  wherein  they 
Vide  fupra,  are  faved  from  Judgment  of  Death,  by  the  Statute  de  frangentibiis  prifo- 
Ch.  1 8.  Sea.  nam^  fo  alfo  are  thofe  who  refcue  fuch  Prifoners  in  the  like  Cafes,  in  the 
^''  fame  manner  punifliable. 

2.  The  Offence  of  Refcous  differs  from  that  of  breaking  Prifon  in  the 
following  Particulars. 

Vide  fupra,  ^e^-  7-  I-  Whcrcas  a  Perfon  committed  for  High  Treafon,  who* 
Ch.  18.  Sea.  breaks  the  Prifon  and  efcapes,  is  guilty  of  Felony  only,  unlefs  he  lets 
'  H  H  P  C  oi^hers  alfo  efcape  whom  he  knows  to  be  committed  for  High  Treafon, 
237.  in  which  Cafe  he  is  guilty  of  High  Treafon,  not  in  refpedt  of  his  own 

breaking  of  the  Prifon,  but  of  the  Refcous  of  the  others  :  A  Stranger 
» S.  P.  C.  1 1 . '  who  refcues  a  Perfon  committed  for  and  guilty  of  High  Treafon,  know- 
^'  32- F-  ing  him  to  be  fo  committed,  is  in  all  Cafes  guilty  of  High  Treafon  5 
Dait.foi.  2°l.  and  by  fome  ''  he  is  in  like  manner  guilty,  whether  he  knew  that  the 
I  Jo.  455.  Prifoners  were  committed  for  High  Treafon  or  not;  but  this  Opinion  is 
Fi^  Cor'on'z  ^'^^  proved  by  the  Authority  of  the  Cafe  '  on  vsrhich  it  feems  to  be 
Bio.Treaf  1 1.  grounded. 

'>Cro.  Car.  ^g^^  8.  II.  Whereas  a  Prifoner  who  breaks  the  Prifon,  may  be  ar- 
«!  H  6.  c.b.  raigned  ^  for  fuch  Offence  before  he  be  arraigned  of  the  Crime  for  which 
<»  Supra  Ch.  he  was  imprifoned ;  he  who  refcues  one  imprifoned  for  Felony  cannot, 
e  vd^^  '''■  according  to  the  better  '  Opinion,  be  arraigned  for  fuch  Offence  as  for  a 
Ch.'ig."^"'  Felony,  till  the  principal  Offender  be  firft  attainted;  but  if  the  Perfon  re- 
H.P.  C.  ii6.fcued  were  imprifoned  for  High  Treafon,  the  Refcuer  may  immediately 
lietter^B*^  be  arraigned,  for  that  in  High  Treafon  all  are  Principals;  alfo  it  feems, 
feems  con-  that  he  may  be  immediately  proceeded  againft  for  a  Mifprifion  only,  if 
"^^y-  the  King  pleafe.     [52]  '^ 
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Of  Altach??ie?it. 

HAVING  fliewn  in  what  manner  Offenders  may  be  apprehended  with- 
out Procefs  from  a  Court  of  Record,  I  am  now  to  fhew  in  what 
Manner  they  may  be  brought  into  Court  by  fuch  Procefs,  of  which  there 
are  two  Sorts. 

I.  Such 
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.  I.  Such  as  may  be  awarded  by  t])c  Difcretion  of  the  JuPciccs  iij^on  a  bale 
Siiggeftion,  or  their  own  Knowledge,  without  aiiy  Appeal,  Indidinent,  or 
Information. 

2.  Such  as  can  be  awarded  only  upon  Tuch  Accuiations, 

SeB,   I.     And  firft,  I  fliall  confider  the  Nature  of  the  firfl:  of  thefe,  See  z Sef. Caft 
which   is  generally  called  an   Attachment,  and   is    properly   grantable    in'?^- 
Cafes  of  Contempts,   againll  which,  for  the  moll:  part  all  Courts  of  Re- 
cord generally,  but  more  efpecially  thofe  of //'^f/i'/;;/;//?£'r-/i7//,  and  above  all  Fiiz.  Corodyi 
the  Court  of  King's  Bench,  may  proceed  in  a  fommary  Mannci-  according  4- 
to  their  Difcretion ;  and  if  they  happen  to  be  done  by  a  Pcrfon  prefent  in 
the  Court,  and  appear  either  from  the  Confcflion  of  the  Party  on  liis  Ex-  Radal  268. 
amination  upon  Oath,  or  by  the  View  or  immediate  Obfervatlon  of  the  p'- 4.  S- 
Judges   themfelves,    the  Court  may  immediately  record  the  Crime,   and^.j^'^ar'iA6. 
commit  the  Offender,  and  alfo  inflid  fuch  farther  Punifliment  as  fliall  feem 
proper :  And  if  fuch  Offences  be  done  by  a  Perfon   not  prefent  in  Court, 
and  be  complained  of  by  Affidavit,   the  Court  will  either  make  a  Rule 
on  the  Party  to  attend  at  a  certain  Day,  in   Order  to  anfwer  the  Matter  i  Ro'-  R^P- 
of  the  Complaint  againfl:  him  ;  or  elfe  will  make  a  Rule  upon  him  to  fhew  ^'5- 
Caufe  why  an  Attachment  fliould  not  be  granted  againfc  him  ;  or  elfe,  if 
the  Offence  were  of  a  very  exorbitant  Nature,  as  for  Words  of  Contempt  salk.  84. 
of  the  Court  it   felf,    will   grant  an  Attachment  on  the  firft  Complaint, 
without  any  fuch  Rule  to  fliew  Caufe ;  and  the  Party  who  is  o;\icrcd  to  at- 
tend the  Court  in  Purfuance  of  fuch  Rule,  ought  regularly  to  appear  in  pro- 
per Perfon,  and  not  by  Attorney,  as  alfo  mufl  every  one  againfl  whom  an  3  pj.  7.6,pl.4. 
Attachment  is  granted  ;  and  if  the  Offence  be  of  an   heinous  Nature,  and  ^^  Ed.  4. 33, 
the  Perfon  attending  the  Court  upon  fuch  a  Rule  to  anfwer  it,  or  appearing'''  ^^" 
upon  an  Attachment,  be  apparently  guilty,  the  Court  will  generally  com- 
mit him   immediately,  in  order  to  anfwer  Interrogatories,  to  be  exhibited 
againfl  him  in  Relation  to  fuch  Contempt.     But  if  there  be  any  favourable  6  Md.  7J. 
Circumftances  to  extenuate  or  excufe  the  Offence,  or  if  it  appear  doubtful 
whether  the  Party  were  guilty  of  it  or  not,  the  Court   will   generally  in 
their  Difcretion,  fuffer  the  Party,  having  firfl  given  Notice  of  liis  Intention 
to  the  Profecutor,  to  enter  into  a  Recognif^ince  to  anfwer  fuch  Interroga- 
tories;  and  if  no  fuch  Interrogatories  be  exhibited  within   four  Days   after  6  Mod.  7^. 
fuch  Recognifance,  will  difcharge  the  Recognifance  upon  Motion  ;  yet  if  the 
Party  do  not  make  fuch  Motion,  and  the  Interrogatories  be  exhibited  after  The  Queen 
the  four  Days,  the  Court  will  compel  him  to  aniwer  them  :  But  in  all  the^"^  ^^'''^^' 
Caf:s  .ibovementioned,  if  the  Party  fully  purge  himfelf  upon  Oath,  in  his  Anna  "' 
Anfwer  to  fuch  Interrogatories  of  the  whole  Matter  charged  upon  him,  the  6  Mod  7J. 
Court  will  difcharge  him  of  the  Contempt,  and  leave  the   Profecutor  to  *  ■'°°' '''^' 
proceed  againfl  him  for  the  Perjury,  if  he  thinks  fit:  But  if  the  Party 
confefs  Part  of  the  Contempts  in  his  Anfwer  to  fuch  Interrogatories,  and 
deny  others,  the  Court  will  not  difcharge  him  from  the  Contempts  fo  denied, 
but  will  proceed  farther  to  examine  the   Truth  of  them,  and  will    infliO:i 
fuch  Punifliment  as  from  the  Whole  (hall  appear  reafonable ;  neither  will 
the  Court  difcharge  the  Party  upon  a  fliifting  or  evafive  Anfwer  to  any  ma- 2  Jo.  ir^- 
terial  Part  of  the  Charge  againfl  him,  but  will  punifli  him  in  tlic  fime  Man- 
ner as  if  he  had  confeffed  it. 

But  for  the  better  Underflanding  in  what  Cafes  the  Court  may  proceed 
in  the  Manner  abovementioned  againfl  fuch  Offenders,  I  fhall  endea- 
vour to  fhew. 
Vol.  II.  Oo  2,  Where 
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1.  Where  it  may  fo  proceed  againft  the  Minifters  of  the  Court. 

2.  Where  againft  others. 

As  to  the  firft  of  thefe  Points  I  fliall  confider, 

1.  Where  it  may  fo  proceed  againft  Sheriffs^  BaiUffs  of  Franchifes,  and 
Sheriffs  Baihffs. 

2.  Where  againft  Attornies,  and  others  afting  as  fuch. 

3.  Where  againft  other  Officers. 

4.  Where  againft  Jurors. 

As  to  the  firft  of  thefe  Points  I  fhall  endeavour  to  fhew, 

1.  Where  the  Court  may  fo  proceed  againft  Sheriffs,  Baihffs  of  Franchife?, 
and  Sheriffs  BaiHfts,  for  not  executing  a  Writ. 

2.  Where  for  doing  it  opprel^ively. 

3.  Where  for  not  doing  it  effeftually. 

4.  Where  for  making  a  falfe  Return. 

EeEl.  1.     As  to  the  firft  Particular,  'viz.  In  what  Cafes  the  Court  may 
proceed  in  the  Manner  abovementioned  againft  Shei  iffs,  G?f .   for  not  exe- 
cuting a  Writ ;  It  feems  clear  from  the  general  Reafon  of  the  Law,  which 
gives  all  Courts  of  Record  a  Kind  of  difcretionary  Power  over  all  Abufes 
by   their   own    Officers,  in   the  Adminiftration   or   Execution  of  Juliice, 
which  bring  a  Difgrace  on  the  Courts  themfelves,  as  not  taking  fufficient 
Dy.2i8.pl.4.  Care  to  prevent  them;    that  wherever  it   fhall  appear.    That    any   fuch 
Officers  have  been  guilty  of  any  corrupt  Pradlice  in  not  ferving  any  Writ^ 
as  where  they  refufe  to  do  it,  unlefs  paid  an  unreafonable  Gratuity  from 
the  Plaintiff,  or  receive  a  Bribe   from  the  Defendant  or  give  him  Notice 
to  remove  his  Perfon  or  Eftefts,  in  Order  to  prevent  the  Service  of  any 
Writ,  the  Court   which    awarded   it  may  punifh  fuch  Offences    in  fuch 
Manner  as  fliall  feem  proper  by  Attachment,  (:Sc.  as  well  as  the  Court  of 
King's  Bench,   which  has  a  general  Superintendency  over  all  Crimes  what- 
Noy  loi.       foever  (as  the  Star-Chamber  -  had  alfo  formerly)  but  commonly  leaves  Of- 
fences of  this  Kind,  in  relation  to  Caufes  in  other  Courts  to  be  puniflied 
by  fuch  Courts  to  which  they  more  immediately  belong.     But  if  there  nei- 
ther appear  to  have  been  any  palpable  Corruption  in  the  Cafe,  nor  parti- 
cular Obftinacy,  as   by  difubeying  a  fpecial  Rule  of  the  Court,  in  Rela- 
tion to  the  Service  of  fuch  Writ,  nor  other  extraordinary  Circumftances  of 
ri  u    5        wilful  Negligence,  the  Judgment  whereof  is  to  be  left  to  the  Difcretion  of 
Lafeiy^etfus  the  Court,  it  feems  not  to  be  ufual  to  grant  an  Attachment  in  fuch  Cafes, 
Wefton,         i^^j.  {Q  leave  the  Party  to  his  ordinary  Remedy  againft  the  Officer ;  which 
ce(!  ^I'l'l' foT  he  may  have  either  by  ferving  him  with  Rules  to  return  the  Writ,  ^c. 
or  by  fuing  him  for  the  Damage  fuftained  by  his  Negligence,  in  an  Aftion 
>'F.  N.  B.     of  Efcape,  or  on  the  Cafe,  or  by  taking  out  an  Alias  '"  and  Plimes,  which 
3«.  c.  47.  C.  j£  j.j,g  Sherift'do  not  execute,  an  Attachment,  direfted  to  the  Coroners,  goes 
Fmch  237.    againft  him  ofCourfe,  unlefs  he  give  a  good  Excufe  for  his  not  having 
5  Mo'l-  3M.  done  it. 

Hob  6-  263  ^^^-  3-  As  to  the  fecond  Particular,  viz,.  Where  the  Court  may 
264."  ''  'proceed  in  the  Manner  abovementioned,  againft  a  Sheriff",  or  Bailiff,  <3c. 
for  an  oppreffive  Pracflice  in  the  Execution  of  a  Writ ;  it  is  every  Day's 
Praftice  to  grant  Attachments  for  Mifdemeanors  of  this  Kind,  as  for 
ufino-  needlefs  Force,  Violence  and  Terror,,  in  making  an  Arreft,  or  by 
breaking  open  Doors  where  by  Law  it  is  not  juftiiiable,  and  there  i&  no 

plaulible 
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plaufible  Exciife  for  doing  if,  or  treating  the  Pcrlbns  arrcded  bafely  and  in-  "  ^^  '^  42- 
humanly,  or  keeping  them  in  Cuftody  till  they  confcnt  to  pay  Money  for'''  ''^  ''" 
their  Deliverance,  or  making  an  Arrefl:  without  due  Authority,  as  by  Force 
of  a   blank  ■*  Warrant,  filled  up  with  the  Name  of  a  fpecial  Bailiff  by  the  .Noy  lot. 
Party  himfelf,  or  Bailiff,  wi'.hout  the  Privity  or  fubfeqaent  Agreement  of ''^'o^jr  770. 
the  Sheriff;  yet  I  have  fometimes  known   Attachments  of  this  Kind   de- '''■j^'^"^*", 
nied,  in   RefpecS  of  the  common  Ufe  of  the  Pradlice,  which  by  Experi-  278.  H. 
ence  hath  been  found  to  be  almoft  neceffary  in  fome  Cafes  to  prevent  the 
Defendant's  having  Notice  of  the  intended  Arrefl,  and  therefore,  if  it  fhall 
appear  to  the  Court,  that  there   was  any  fuch  reafonable  Caufe  for  fuch  a 
Proceedingj  it  will  be  a  great  Inducement  to  excufe,  if  not  wholly  to  dif- 
penfe  with  it. 

Sc5t.  4.  As  to  the  third  Particular,  mz.  Where  the  Court  may  pro- 
ceed in  the  Manner  abovementioned,  againft  a  Sheriff,  or  Bailiff,  {ffr. 
for  not  executing  a  Writ  effectually ;  it  feems  clear.  That  where  any 
fuch  Officer  is  guilty  of  any  corrupt  Prad:ice  in  depriving  the  Party  who 
fues  out  a  Writ  of  that  Benefit  and  Advantage  which  he  ought  to  have 
from  the  Execution  bf  it,  he  is  liable  to  be  punifhed  in  the  Manner  above- 
mentioned';  as  if  he  levy  the  Debt  by  Virtue  of  an  Execution,  and  keep 
the  Money  in  his  own  Hands,  and  imbezil  it :  But  unkfs  there  appeal 
fome  grofs  and  palpable  Corruption  in  a  Sheriff  negleding  to  return  a 
Writ  which  hath  been  executed  by  him,  or  to  bring  in  the  Body  or  Mo- 
ney, G?c.  according  to  his  Return,  the  Court  will  hardly  grant  an  Attach- 
ment againfl  him  immediately,  but  will  rather  proceed  againfl  him  by 
Rules  to  return  the  Writ,  ^c.  and  if  he  do  not  obey  them,  will  increafe 
the  Amercements  upon  him  till  he  do,  or  perhaps  grant  an  Attachment 
for  the  Contempt :  And  ''  if  the  Sheriff  return,  That  he  fent  the  Procefs "  Fiiz.  Pro- 
tb  the  Bailiff  of  a  Liberty,  who  hath  given  him  no  Anfwcr^  a  Non  omit-^^^^'  -S'S^- 
tas  fhall  be  awarded  to  the  Sheriff:  And  if  he  return.  That  he  fent  the 
Procefs  to  fuch  Bailiff,  who  hath  returned  a  Cepi  Corpus,  or  fuch  like 
Matter,  and  the  Bailiff  bring  not  in  the  Body  or  Money,  &c.  at  the 
Day,  by  the  better  '  Opinion  the  Bailiff  fhall  be  amerced,  and  a  Writ "  ^^^^l  109; 
^  fhall  ilfue  to  the  Sheriff,  to  diftrain  the  Bailiff  to  bring  in  the  Body^  Sj!  pl.^lor' 

^C.  21.   ZZ.' 

SeB.  5.     As  to  the  fourth  Particular,  %nz.  Where  the  Court  may  pro- ^^o- pi;  z. 
ceed  in  the  Manner  abovementioned,  againfl  a  Sheriff,  (Sfr.  for  making  contra, ' '' 
a  falfe  Return  to  a  Writ ;  there  feems  "  to  be  no  Doubt,  but  that  where-  Bro.  Procefs, 
ever  any  fuch  Officer  endeavours   to  impofe  upon  a  Court,  by  making  a  p\' 
Return  to  a  Writ  of  a  Matter  known   by  him  to  be  falfe,  he  is,   in  Stridl-  de  Viconts" . 
nefs,  liable  to  be  puniflied  in  this  Manner  for  his  Contempt :  Yet  it  feems,  3  H.  7.  1 1, 
That  the  Court  will  not  eafily  be  prevailed  on  to  proceed  in  this  Manner  ^pj^f'^'o^' 
for  a  bare  falfe  Return,  but  will  rather  leave  the  Party  injured  by  it  to  his  cefs,  12,  14' 
Remedy  by  an  Action  on  the  Cafe,  unlefs  there  be  fome  extraordinary  Cir-  •°4. 12 2,1 3  2, 
cumflances  of  Hardfliip  or  Oppreffion,  as  where  *' an  Officer  who  had  ar- Exec^^on" 
refled  one   on  a.  Capias,  returned,    That  he  had  taken  him,   but  that  the '°'-'' '°"' 
Party  was  fo  fick,  that  he  could  not  bring  in  his  Body  at  the  Day  for  Fear  ^rT""  ^^ 
of  endangering  his  Life,   where  in  Truth  the  Party  had  been  all  the  while  ^nEd.  ^^' 
in  good  Health,  and  was  only  detained  under  fuch  Pretence,,  in  Order  to  ex-  ^3-  P'-  ^• 
tort  Money  from  him,  (^c.  '     7'^'^-3-77- 

•^  pl-9- 

RallaJ  109. 

Bro.  Procefs,  25,48.  .13,  11^.  Bro  Return,  96.  99.  5Ed.4.pl.  ,4.  ,  ,  IT.  4,  43  d!  ,  ^  3  S  Ed  J'Tb^''?a 
F.d,  V  3.  8  H.  5.  2.  pi  8.  «  Fitz.  Procefs,  5.  Uro.  Surmife,  19.  Return  de  brief,  100  Raftal,  Habeas  Corous  7 
f  11  Jtl.  6,  42  b  43.  '^    '  '• 

As 
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As  to  the  fecond  Pointj  viz.  In  what  Cafes  the  Court  may  proceed  in  the 
Manner  abovementioned,  againft  Attornies,  and  others  ading  as  iuch ;  I 
(hall  endeavour  to  fhew,  .. 

1 .  Where  it  may  fo  proceed  againft  them,  iox  appearing  for  a  Perfun 
without  fufficient  Authority. 

2.  Where  for  Injuftice  to  their  Clients. 

3.  Where  for  other  Contempts  to  the  Court,  or  diflioneft  Pradice. 

SeB.  6.     As  to  the  firft  of  thefe  Particulars,  '■oiz.    Where  the  Court 
may  proceed,  in  the  Manner  abovementioned,  againft  Attornies  and  others 
ading  as   fuch,  for   appearing  for  any  Perfon  without  fufficient  Autho- 
•38  Ed.  3.    rity;  there  is  no  Doubt '  but  that  it  may  fo  proceed  againft  them,  for 
^-  ^-  taking  upon  them  to  profecute  or  defend  a  Suit  for  another,  witJiout  any 

pi'.  3.  '  Manner  of  Directions  fiom  him;  alfo  if  they  have  in  Truth  a  Warrant 
Rafial  582.  from  the  Party,  but  do  not  caufe  it  to  be  recorded  before  Judgment,  it 
Pggj'  (j  feems,  ''  That  they  are  in  Strictnefs  liable  to  an  Attachment,  for  that  the 
'•RaftalQe.  Court  takes  no  judicial  Notice  of  any  fuch  Warrant  not  of  Record ,  yef 
P'^3-  if  in  fuch  Cafe  it  appear,  upon  Examination,  that  the  Warrant  of  At- 

inent!  96.  ^  torney  happened  not  to  be  recorded,  through  the  Negligence  of  the  Ot- 
41  Ed.  3.1,  ficer,  or  fome  fuch  like  Accident,  attended  with  no  corrupt  Pradice  in 
Pg  |j  g  ^  the  Attorney,  it  feems.  That  the  Court  would  never  eafily  be  prevailed  on 
4  Ed.  4.  13.  to  proceed  in  this  Manner  againft  the  Attorney  ;  and  much  lefs  at  this  Day, 
pJ-  3 '  •  lince  he  is  liable  by  Statute  to  a  certain  pecuniary  Forfeiture  for  every  Of- 

pl.  28.  SeB.  7.     For  it  is  enaded  by  32  H.  ?.  30.  made  perpetual  by  2  Ed.  6. 

Coke's  En-     32.  and  by  18  El.  14.  and  4  &  5  Amia^  16.  That  the  Plaintiff's  Attorney 

tries  167.      JJiall  file  his  Warratit  the  fame  'Term  he  declares,  and  the  Defendanfs  Attorney 

the  fame  Term  he  appears;  on  Pain  of  forfeiting  ten  Pounds,  and  alfo  fiiffer' 

ing  fuch  hnprifonment ,  as  by  the  Difcretion  of  the  Jufiices  of  the  Court,  where 

any  fuch  Default  f  jail  fortune  to  be,  JJnall  be  thought  convenient. 

SeSi.  8.  And  it  feems.  That  fince  thefe  Statutes,  it  hath  not  been  u- 
Vide  Dyer  fual  to  grant  Attachments  in  thefe  Cafes,  without  fome  apparent  Circum- 
180.  pl.  48.   flances  of  Fraud,  or  other  Corruption. 

a  z  2  9.  ^^^^  ^  g^j.  i^Q^foeyej.  a  regular  Attorney  may  be  excufed  from  an 
Attachment,  for  not  having  recorded  his  Warrant,  thofe  have  no  Reafon 
to  exped  the  like  Favour  from  the  Court,  who  take  upon  them  to  ap- 
pear for  others  as  Attornies,  without  having  been  admitted  and  fworn  aS 
fuch,  for  thefe  are  liable  to  an  Attachment  for  every  Appearance,  whether 
their  Warrant  were  recorded  or  not.     [53]  < 

SeSt.  10.  As  to  the  fecond  Particular,  viz.  Where  the  Court  may 
Raaal93.  proceed  in  Manner  abovementioned  againft  Attornies,  and  others  ac- 
P'-  3'  ting    as    fuch,    for    Injuftice    to    their   Clients  j    it  is  every  Day's  Prac- 

tice  to  move  for  it  againft  them,    for  bafe  and  unfair  Dealing  towards 
their  Clients   in   the  Way  of  Bufinefs,    as  for  protrading  Suits  by   little 
Shifts  and  Devices,   and  putting  the  Parties  to  unneceffliry  Expences   in 
s  e  4  ri  .^1    Order  to  raife  their  Bills,  or   demanding  Fees  for  Bulinefs  which  never 
tn   18.^       ^y.^s  done,  or  for  refufing   to  deliver  up  to  their  Clients   Writings  with 
--'■■'  '  '■     which    they    had    been    intrufted    in    the    Way   of  Bufinefsj  or   Money 
which    has   been    recovefed   and   received   by  them  to  their  Clients  Ufe, 
and  ior  other  fuch  like  grofs  and  palpable  Abufes  :  But  the  Court  will 
feldom  grant  an  Attachment  for  the  Detainer  of  fuch  Writings  or  Mo- 
ney, without  firft  making  a  Rule    on  tiie  Attorney,  to  deliver  them  to 
2  the 
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the  Party;  alio,  it  will  jnftify   an   Attorney's  Detaining  fuch  Writings  or 
Money  for  his  Security  till   he  be   paid  all   his  jiift  Fees;  nor  will  it  ever '^•'^'■^-y' 
interpofe  in  this  Manner  as  to  any  Writings  or  Money  received  by  an  At--' 
torney  on  any  other  Account,  cxxept  only  in  his  Way  of  Burinefs  as  an 
Attorney,  but  will  leave  the  Party  to  his  ordinary  Remedy  by  Adion. 

Se5l.    II.     As  to  the  third  Particular,  viz.  Where  the  Court  may  pro^ 
ceed  in  the  Manner  abovementioned  againft  Attornies,  and  others  aftinf^  as 
fuch,  for  other  Contempts  to  the  Court,  or  difhonefl  Pracflice  ;    it  fcems, 
That  it  may  not  only  proceed  in  fuch  Manner  aoainfl:  them  for  Difobe- 
diencc  of  its  Rules,   after  Notice  given   them  of  fuch  Rules,  either  ex- 
prefly  or  impliedly ,  but  alfo,  for  any  fuch   ill  Pradice  as  is  againft  the 
known  and  obvious  Rules  of  Juftice  and  common  Honefty ;  as  for  For- 
ging '  a   Writ,  or  any  other  Matter  of  Record,  ''  or   but   attempting  to .  Cio.  Car. 
do  it;  or  for  taking  out  a  Capias;  "^  which   has  no   Original  to  warrant  74- 
it;    or   for    receiving  ''  Money  of  the  Client  for  fuing   out  an   Original,  ^I^"  ^•^'" 
and  alfo  for  the  Fine  due  thereon  to  the  King,  where,  in  Truth,  no  0-244pi.  ;8. 
riginal  has  been  fued  out,  nor  any  Fine  paid  to  the  King  ;  or  for  endea- "  ^'''=^- '^'- 
vouring    to    impofe  upon   the  Court,    as  ^  by  caufing   an    Adion  to   be'/^^'^^g''' 
brouglit  againft  one  in  it  by  Collufion,  without  any  juft  Ground,  in   or- 37- a. 
der  thereby  to  intitle  the  Party  to  the  Privilege  of  the  Court,  and  after-  ^''^-  '''"^^li- 
wards,    upon    the    Examination    of  the  Matter  in   Court,  giving  a  fiilfe  a"c"o.' cat. 
Account  of  it;    or  "^  for  giving  Direftions  to  a  Sheriff"  concerning  what  74- 
Perfons  he  fhduld  return  on  a  Panel;  and  for  other  Mifdemeanors  of  theV'^D'^  ""  ''' 
like  Nature.  lege.  43- 

SeSl.   12,     As  to  the  third  Point,  viz.  Where  the  Court  may  proceed  in  ' '^''^'^'^  ^^^* 
the  Manner  abovementioned,  againft  other  Officers  of  the  Court;     there ^'  '^^'' 
being  fcarce  any  Thing  of  this  Kind  to  meet  with  in  the  Books,  I  ftiall 
only  obferve,  that  it  feems  clear,  from   the  general   Reafon  of  the  Law, 
which  gives  all  Courts  of  Record  a  Kind  of  difcrctionary  Power  in   the  Vide  fup-a 


Seft. 
F.tz.  Offi:i 


Government  of  their  own  Officers,  that  any  fuch  Court  may  proceed  in 
fuch  Manner  againft  any  fuch  Officer,  not  only  for  refufing  to  execute  its  jg]  coV«  "^z. 
Commands,  or  for  executing  them  irregularly,  remifly,  ^  or  oppreflively,  Raflal  32*0. 
but  alfo  for  all  Kinds  of  Oppreffion  or  Injuftice  done  by  them  in  the  Ex-  P{-  ^-  *^^- 
ecution  of  their  Offices,  or  by  Colour  of  them,  Dy  218  pi  4, 

Seol.   13.     As  to  the  fourth  Point,  viz.  In  what  Cafes  the  Court  may  ^f'«- Tref- 
proceed  in  the  Manner  abovementioned,  againft  Jurors;  it  is  obfervable,  P^''^'! 
that  Jurors  may  be  confidered  either  in  a  Minifterial  Capacity,  viz.  as  Per- b.  56.3. 
fons  bound  to  attend  the  Court,  in  order  to  perform  the  Duty  for  which 
they  are  returned,  until  they  fhall  be  difcharged;  or  in  a  Judicial  Ca- 
pacity, viz.  as  Judges  of  the  Fatft  which  is  to  be  tried  or  inquired  by 
them ;  and  therefore,  for  the  better  Underftanding  of  this  Matter,  I  fhall 
confider, 

I.  How  far  Jurors  are  punifhable  in  the  Manner  abovementioned,  in 

their  Minifterial  Capacity. 
?..  How  far  in  their  Judicial. 

As  to  the  firft  Particular,  it  feems  clear,  That  Jurors  are  punifhable  in  the 
Manner  abovementioned  in  their  Minifterial  Capacity,  in  the  following 
Inftances. 

^ccf.   1 4.     I.  For  making  Default ;  as  where  more  than  one  of  the  Per- 
fons returned  on  a  Jury,  do  appear  ;  but  not  a  fufficient  Number  to  take  an  48  Ed.  3  jd. 
Vol..  II.  '  P  p  Enqueft, 


% 
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♦Raft.  267.  b.£iiquef^^  and  fome  '  of  the  others  come  within  View  of  the  Court,  or  in- 
pl."  3.^^^*^  to  the  fame  Town  "^  in  whicJi  the  Court  is  holden,  but  reflife  to  come  into 
» Rail.  267.  b.  the  Court  to  be  fworn  ;  in  which  Cafes,  upon  Proof  of  fuch  Matter,  the 
P'- '•  Court "  may,  at  the  Prayer  of  the  Party,  order  the  Jurors  who  appeared, 

il  '^"^'  to  inquire  what  is  the  Yearly  Value  of  fuch  Defaulters  Lands,  and  after 
48  Ed.  3.  30.  fuch  Inquiry  made,  either  fummon  thiem  to  appear,  on  Pain  of  forfeiting 
Bro.  >rors,  ^^^j^  g^^^^  ^^  ^j^^jj.  ^^j^jg  j^jye  \ittn  fouud  to  be  worth  by  the  Year,  or  fome 
2o'Affpl.ii.leirer  ''  Sum,  or  impofe  '  a  Fine  of  the  like  Sum  upon  them,  without 
'Rail.  267.6.  any  farther  Proceeding.  But  it  fcems,  "^  That  fuch  Juror  fliall  be  liable 
pi.  1^2. 268. a.  ^^  j^^-^  j^.g  j^^^^  ^j^jy  ^^^  ^^^j^  Default,  and  not  the  yearly  Value  of  his 

4  Ed.  4. 3  7. a.  Lands,  unlefs  the  Party  pray  it:  But  a  Juror  ^  who  hath  adually  appeared, 
fiAfr'i'^'  ^"'^  ^^'^^'  n^'^kes  Default,  is  faid  to  be  fubjed:  to  fuch  Forfeiture  of  the 
rco./i^L.'"  yearly  Value  of  his  Lands,  whether  the  Party  pray  it  or  not,  becaufe  his 
"Raft.  267.6. Contempt  appears  to  the  Court  by  its  own  Record;  yet  ^  even  in  this 
f'^-  g  Cafe  the  Court,  in  Difcretion,  will  fometimes  only  itnpofe  a  fmall  Fine. 
pl.2.263pi!3.  Alfo  it  is  faid,  That  no  Juror  fhall  be  fubje<ft  to  fuch  Penalty,  where  '  the 

*  Fitz.  Peine,  Inqueft  could  not  be  taken,  if  he  had  appeared  j  as  where  but  five  of  the 
30  A(r.  42.  Jurors  fummoned  on  an  Affife,  have  had  a  View  of  the  Land.  Alfo  it 
4  H.  6. 7.  a.  feems,  ^  That  a  Juror  who  makes  Default  without  ever  coming  into  the 
4Ed-4-36.b.  To^j-i  wherein  the  Court  is  holden,  is  liable  only  to  lofe  his  lilues,  or  to 
36  h!  6.  27.  be  amerced,  but  not  to  be  fined  :  And  it  is  faid,  That  he  /hall  neither  '  be 
a-  fined  nor  amerced,  if  the  Defendant  be  eflbined  on  the  Day  on  which 
f'^^'iS^Te''  ^^  J"''y  ^^^  '■^  appear,  for  that  his  Appearance  in  fuch  Caft  would  be  to 
Enqleii,^42.  no  Purpofe ;  and  it  feems  ""  queftionable  whether  a  Juror  be  amerciable  for 
« Fitz.  chai-  j^ot  appearing  at  the  Return  of  a  S>iciit  alias  Venire  facias^  where  the  lirft 
^llKi.V.'iy.i.  Veiiire  was  not  ferved ;  neither  doth  a  Juror  feem  to  be  amerciable  at  all,  at 
«■  Fitz!  Office  the  Day  of  the  Return  of  the  firfl  Venire  "faaas,  except  before  Juilices 
^Fhr'peine'  "^^ant,  or  of  Oyer  and  Terminer,  ^c. 

3. '  '  ^  '  Se£l.  15.  n.  For  refufing  to  be  fworn  when  they  do  appear ;  for  which, 
q  H.  4. 5.  a.  as  it  feems,  "  every  Court  of  Record  may  of  common  Right  impofe  fuch  a 
l'|°g' *•  J^'reafonable  Fine  on  any  one  returned  on  a  Grand  or  Petit  Jury,  as  fhall 
joAff.  pi.  17.  feem  convenient. 

Qusre  48  E.       g^^^   j6,     m    Por  refufing  r  to  give  any  Verdift  at  all. 
1 2  M".  pi.  14.      ^^^-   ^7-     ^^-  For  endeavouring  to  impofe  upon  the  Court ;  as  where  i  a 
Fitz.  Affife,    Petit  Jury  offer  a  Verdid  to  the  Court,  as  agreed  to  by  their  whole  Num- 
^5-  ber,  wliere,  in  Truth,  fome  of  them  have  not  agreed  to  it ;  or  where  '  they 

» FUz.  AC  *  agree  upon  two  Verdids,  and  firfl  to  offer  one  of  them  to  the  Court,  and 
136,  466.  to  ftand  to  it,  if  the  Court  fliall  exprefs  no  Diflatisfailion  to  it;  but  if  the 
Bro^Amirce-  Court  fhall  diflikc  it,  then  to  give  the  other. 

mem,  68.  SeSl.   1 8.     V.  For  mifbehaving,  themfelves  after  their  Departure  fi-om  thc 

See  the  Chap- ggj..  as  where  they  '  do  not  all  keep  together  till  they  have  given  their 
agaM  ju"'  Verdii5l;  or  where  any  '  of  them  carry  any  Thing  eatable  with  them  in 
»j's.  their  Pockets ;  or  eat  "  or  drink,  or  otherwife  refrefh  themfelves  without 

•2inft.  142,  Leave  from  the  Court,  before  they  have  given  their  Verdi<a:,  though  they 
4I  Ed.  3.  were  agreed  "^  on  it,  and  were  alfo  all  the  Time  in  the  Cuftody  of  the  Bailiff 
'9-  b  appointed  to  take  Care  of  them. 

8  Co.  38.  b.        -f^ 

7H.6.  iz.b. 

pVaughani52.     Noy49.     3  Bulfl.  i7'3.     9  H.  6.  44.  b.         "J  29  AlT.  pi.  27.     Bro.  Jurors,  »8.     4(5  Aff.  pi.  10. 

I  Rol.  Abr.  219.  pi.  4.  '  Cro.  EK  779.  '14.1^.729.6.30.  VaBghani5i.  .' Dyer  78.  pi.  41. 

•  Dyer  218.  pi.  4.  Vaoghan  152.  Cro,  Jac.  21.  Fitz.  Examination.  17.  Bro.  Jurors,  13,  "Raft.  268. 
V\.  4.  J- 

SeB.  19. 
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Seel.   19.     VI.  For  fending  '  for,  or  receiving  Inflrudions  from  either  of '^''^- ?  =9  t*' 
the  Parties  concerning  the  Mutter  in  Queflicn,  and  therefwe  '■  much  morCHob.  114. 
for  receiving  a  Bribe.  l-n^  i.xiin-. 

SeH.  20.     As  to  the  fecond  Particular,  'uiz.  How  far  Jurors  arc  pu-^cAiT    -. 
nirtiable   in   the   Manner   abovementioned,    in    their  judicial  Capacity,   it 
fcems  to  be  the  current  Opinion  of  the  old  Books,  that  Jurors  are  not  See  Book  1. 
fubjed  to  any  Profecution  for  a  fiilfe  Vcrdidl,  except  by  Way  of  Attaint :  ^'^' ^*' ^*' ' 
And  there  leeni  to  be  very  few  ancient  Precedents,  for  the  Punishment  2  H.  H.'P.C. 
either  of  a  Grand  or  Petit  Jury,  meerly  for  giving  a  Vei-did  againft  E-'^'^' '^"'3*** 
vidcnce,  or    the    Direftion   of  the    Court    either   in   a  Criminal  or  Civil'°^'^" 
Matter,     It  is  faid  ''indeed  in  Fitzhcrbo-fs  Abridgment  of  a  Cafe  in  thfe  "^  Fiu.  Coron 
Time  of  King  Richard  II.  That  the  Judge  told  the  Jury,  upon  their  Ac-'"*^' 
quitting  a  common  Thief  of  an  Indidment,  that  they  fhould  be  bound  to  Vaughar. 
their  Behaviour  for  their  Lives  :  But  this  was  only  the  fudden  Opinion  of  a'*^' 
Judge  i  and  it  doth  hot  appear,  that  the  Jurors  were  afterwards  aftually 
fo  bouhd  in  the  Purfuance  of  the  faid  Opinion  ;  and  Fitzherbert  makes  a 
Siuoi-e  in  his  Abridgment  of  the  Cafe,  by  what  Law  they  could  be  to 
bound :  And  as  to  thofe  three  "^  other  Cafes  in  the  Time  of  King  Ed- "  Fitz.  impH. 
■uardllli  whereih  it  is  faid,  That  a  Juror  was  committed  for  refiifing  to ^'^"■^^'''^' 4- 
agree  with  the  other  eleven,  it  may  be  anfwered,  That  it  is  fad  '  in  the  verd^i,"4o'' 
firft  of  thofe   Cafes,  That  fuch  Juror  Jlafd  his  Cctupaniom  a  Day  mid  ^'SAflpl.  35, 
Nighty  'without  agreeing  nl'ith  them,  and  this  leithmt  Reafon  ,  from  whence  ]  ^^"S^ia" 
it  is  reafonable  to  intend,  That  there  might  be  fome  Circumftances  of  Mif-zjon.  16,1;. 
behaviour,  as  an  obftinate  perverfe  Refolution,  Right  or  Wrong,  to  find  a 
Verdidl  one  Way,  and  not  to  confult  with  the  other  Jurors,  nor  hear  their 
Reafons,  &c.     And  in  the  lafl:  of  the  ^  faid  Cafes  it  is  faid,  that  the  Juror'4'Afr.pl  ti. 
committed  by  the  JufliceS  of  Aflife,  for  refiifing  two  Days  and  a  Night  to  Vaugh.isi' 
agree  with  his  Companions,  and  faying,  that  he  would  rather  die  in  Prifon 
than  agree  with  them,  was  afterwards  difcharged  by  the  Juftices  of  the 
Common  Bench,  upon  the  Adjournment  of  the  Affife  thither.     And   it*^*^'"""'^ 
was  Parts  of  the  Charge  againft  £;Ay;>^;?,  who  was  indifted  in  the  Begin-.    '   ^' 
ning  of  the  Reign  of  King  Henry  VIII.  for  a  great  Complication  of  Of^ 
fences.  That  he  had  committed  a  Jury  to  Ward,  and  bound  them  to  appeaf 
before  the  King  and  his  Council,  and  afterwards,  on  their  Appearance,  fitied 
them  (though  with  the  Concurrence  of  the  reft  of  the  Council)  in  the  Sutti 
of  8  /.  a-piece,  for  refufing  to  find  a  Perfon  guilty  of  an  Indictment  of 
Larceny,  upon  fufficient  Evidence;  yet  it  is  faid  in  Dalifon'%  '*  Reports  of'' Dal'^oiv  18. 
Cafes,  in  the  third  and  fourth  Years  of  Philip  and  Mary,  That  it  was  a- 
greed,  That  Juftices  of  AiTife,  Oyer  and  Terminer,  Gaol-Delivery,  or  Peace, 
have  no  Power  indeed  to  aiTefs  Fines  on  Jurors  who  make  a  falfe  Oath  be- 
fore theirt,  but  that  they  may  give  them  a  Day  before  themfelves,  of  thd 
King's  Council ;  by  which  it  feems  to  be  implied.  That  fuch  Jurors  wefe 
then  thought  to  be  fome  way  or  other  punilhable  by  fuch  Judges,  or  at 
ieaft  by  the  King's  Council ;  for  otherwife  it  would  be  to  little  Purpofe 
to  bind  them  to  appear  before  them.     Alfo  it  feems  to  be  holden  by  Sir 
Edward  Coke,  '  That  though  a  Jury  be  no  way  punifhable  for  Convidt-^' 12  Co.  23, 
ing  a  Man    upon   an  Indidlment  againft  Evidence,    yet  they  might  be*4- 
charged  in  the  Star-Chamber  for  their  Partiality  in  finding  a  manifef^  Of^ 
fender  not  guilty:    And  about  ''  the  latter  End  of  the  Reign  of  Queen'"  Yelr.  23. 
Elizabeth,  a  Jury  was  cotnmitted  and  fined,  and  bound  to  the  Good  Be*  ^°y  4^,  49^ 
haviour,    for    finding   one   Wharton  guilty  of  Manflaughter  only,  againft 
clear  Evidence  and  the  Diredlion  of  the  Court,   upon  an  Indidlment  of 
Murder;  And  it  is  faid  in  Palmer's  '  Reports,    That  Jurors,    Wh©   go 'Palmer  363 

againft 
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againft  the  Diredions  of  the  Court  are  to  be  fined :  And  tliere  are  feve- 
ral  Inftances  in  the  Beginning  of  tlie  P^eign   of  King  Charles  II.  wherein 
•  1  s>d.  229,  it  was  refolved,  that  both  Grand  ^  and   Petit  ''  Juries  were  finable  by  the 
23°-  Juftices  of  Gaol-Delivery,    for    going  againft    plain   Evidence,    and    the 

^^iCz^i  Diredions  of  the  Court  j  but  thefe  Proceedings  were  always  thought 
*7"3'  '   grievous,  and    were   complained  "^  of  in  the   Houfe  of   Commons;    snd 

Raym.88,  ^j^jg  Qiieftion  was  at  laft  fully  confidei-ed  and  debated  in  BuJJxN  'C-^k, 
!  Ke"b.  769.  who  having  been  committed  by  the  JuilJccs  of  Oyer  and  Terminer  at  the 
938-  Old  Bailey,  brought  his  Habeas  Corpus  in  the  Court  of  Common  Pleas  3  to 

\^^'/'^\  which  it  was  returned,  That  he  was  committed  for  the  Fine  of  forty 
2.Keb.  180,  Marks,  impofed  on  him  for  having,  with  other  Jurors,  acquitted  certain 
'81.  Defendants  of  an  Indidment  for  an  unlawful  Aflembly,  againft   full  and 

'     manifeft  Evidence,  and   sgainft  the  Direction  of  the  Court  in   Matter  of 
Law  J  and  upon  this  Return  he  was  difcharged,  and  the  Return  was  ad- 
"1  Vaughan     judged  infufficient,  for    not    fetting    forth    particularly"*  fo  much  of  the 
'**•  Evidence  that  it  might  appear  that  it  was  full  and  manifeft  j  and   like- 

'vaughan''' wife  ^  for  not  fetting  forth,  That  the  Defendant  did  know,  and  believe 
142.  it  to  have  been  full  and  manifeft;  and  alfo,  'for  not  fhewing  what  the 

f  J°^-J^^''7- Diredlion  of  the  Court  was,  and  in  what  Manner  the  Defendant  found 
143*"^  an  ^„^^^^^  j(._  Ai^d  it  ^as  alfq,  refolved,  ^  That  Petit  Jurors  are  in  no  Cafe 
« Vaughan  finable  for  giving  a  Verdid:  againft  the  Evidence  delivered  in  Court, 
a*Keb^'-2     whether  they  be  liable  to  an  Attaint  for  fuch  Verdift  or  not,  not  only 

2  Jon.  16.  for  that  the  Jury  are  by  Law  the  proper  Judges  of  Matter  of  Fa<5t,  as 
Vide  Hob.  ^^  Judges  are  of  Matter  of  Law,  and  therefore  ought  to  be  free  in  their 
tonira.  Judgment  of  it,  without  being  over-ruled   by  the  Judges,  who,    ftriftly 

3  Keb.'jjz.    fpeaking,  have  no  more  to  do  with  the  Judgment  of  the  Faft,  than  the 

Jurors  have  with  the  Judgment  of  the  Matter  of  Law ;  neither  is  it  pof- 
fible  that  a  Judge  can  certainly  know  that  a  Juror  ads  corruptly  in 
giving  his  Verdidl  contrary  to  the  Strengdi  of  the  Evidence  delivered  in 
■Qourt;' for.  he  may  be  influenced  by  his  own  peffonal  Knowledge  of  the 
Truth,  of  the  Fad,  of  the  Credit  of  the  Witneftes,  the  Reputation  of 
the  Parties,  and  many  other  Circumftances  unknown  to  the  Judge,  and 
well  known  to  the  Jury  ;  for  which  Caufe  the  Law  provided,  That  all 
IfTues  fliould  be  tried  by  the  Neighbourhood  of  the  Place  in  which  they 
are  fuppofed  to  arife,  becaufe  Neighbours  are  prefumed  to  have  better' 
Knowledge  than  others  of  what  concerns  their  Neighbours.  And  for  thefe 
Caufes,  and  other  fuch  hke,  the  Court  of  King's  Bench  granted  an  In- 
Hilary  10  formation  againft  a  Town-Clerk,  for  publilhing  an  Order  of  the  Court 
&  Wak^eid  againft  Jurors,  who  had  found  a  Perfon  guilty  of  Manflaughter  only,  upon 
an  Indidment  of  Murder,  by  which  Order  the  faid  Jurors  were  declared 
to  be  juftly  fufpeded  of  Bribery,  and  declared  uncapable  of  holding  an 
-  Ofiice,  &c]  :.■:..: 

SeB.  21.  '  Yet  if  it  (hall  plainly  appear  in  any  Cafe,  that  Jurors  are 

perfedly  fatisfied  of  the  Truth   of  a  Fad,  whereupon  they  declare  to  the 

Court,  that  they   find  it  in  fuch  a  particular  Manner,  and  the  Court  di- 

redly  tell  them.  That  upon  the  Fad  fo  found,  as  they  have  agreed  i|  to 

be,  the  Judgment  of  the  Law  is  fuch   or  fuch,  and  therefore,  that  they 

ought  to  give  a  Verdid   accordingly,  yet   they   obftinately  infift  upon  a 

2jon.  15,16.  Ve'i-dicl  contrary  to  fuch  a  Diredion  ;  it   feems  agreeable  to  the  general 

Vaughan        Reafon  of  the  Law,  tliat  the  Jurors  are  finable  by  the  Court  in  fuel?  a 

Palm'slj.     ^^^"^'  unlefs  an  Attaint   lies  againft  them;  for  otherwife  they  would- 'be 

difpuniftiable  fof,|b;palp;ib,le  a  Partiality,  in  taking  upon  them  to  judge  of 

Matters  of  Iaw,  ■  wiiiija"  they  have  nothing  to  do  with,  and  are  jwefumed 

y    :    '         '  '  to 
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to  be  ignorant  of,  contrary  to  tlic  exprefs  Dircdion  of  one  who  by  the 
Law  is  appointed  to  diredl  thcni  in  fuch  Matters,  and  is  to  be  prcfumed  of 
AbiHty  to  do  it. 

Sc^l.   22.     Alfo  if  a  Judge,  for  the  better  Direction  and  Information  of 
a  Jury,  fliall   askthem  their   Opinions  concerning  fuch  a  particular  Fad:,  Braflon  288. 
and  they  fliall  refufe  to  anfwer  him,  and  obflinately  infifl  to  deliver  in  their''. ^^9'       , 
Verdidl  as  they  think   fit,  contrary  to  his  Diredion,  it  feems  queftionable,  Vaughani44. 
whether  they  may  not  be  fined  in  fuch  a  Cafe  alfo,  unlefs  an  Attaint  lie 
againfl  them  ;  for  that  it  is  the  Duty  of  Jurors  to  take  the  Advice  and  In- 
formation of  the  Court,  in  Order  to  be  governed  by  it  as  far  as  fliall  be 
confilfent  with  their  Confcicnces. 

ScoL  23.     Alfo  if  a  Jury  ihall  refufe  to  find  an  Office  for  the  King,  Moc  730- 
upon  full  Evidence  it  hath  been  holden,  That  they  may  be  fined,  for  that  vauchan'i'^fj. 
in  fuch  Cafe  they  are  not  liable  to  an  Attaint,  and  their  finding  does  not 
determine  any  Man's  Right,  and  the  King,  in  many  Cafes,  hath  no  other 
Remedy ;  yet  it  feems  queflionable,  how  tar  at  this  Day  thefe  Reafons  may 
be  thought  conclufive  ;  and  it  feems,  that  they  hold  as  ftrongly  for  the  Pu- 
nilhment  of  Grand  Jurors  refufing  to  find  an  Indidment  of  High  Treafon  iaU  6  nh' 
and  yet  it  will  be  hard  to  maintain.  That  fuch  Jurors  are  any  Way  punifli- 
able  for  fuch  a  Refufal. 

Se^.  24.  But  if  a  Petit  Jury  in  a  Leet  conceal  a  Matter  prefentable 
by  them,  it  is  a  good  Cufl:om  that  they  may  be  amerced  for  fuch  Con-  g  h.  6.  44.  b. 
cealment,  being  found  by  the  Grand  Jury  j  and  by  3  i^.  7.  i.  fet  forth 
more  at  large.  Book  i.  Ch,  59.  S.  i.  If  an  Inqiiejl  conceal  any  Matter  in- 
quirablc  before  Jujlices  of  Peace,  another  Inqueji  may  be  impanelled  to  in- 
quire of  fuch  Concealments,  and  the  Concealers  may  be  amerced  by  the  Dif- 
cretion  of  fuch  fiijlices. 

Having  fliewn  in  what  Cafes  the  Miniftcrs  of  the  Court  are  punifliable  in 
the  Manner  above  mentioned,  I  am  now  to  fliew,  in  what  Cafes 
others  may  be  fo  puniflied ;  and  for  this  Purpofe  I  fliall  endeavour  to 
fliew, 

1.  Where  inferior  Judges  are  punlfliable  in  fuch  Manner, 

2.  Where  Counfellors, 

3.  Where  Gaolers. 

4.  Where  any  Perfon  whatfoever. 

As  to  the  firtl  Point,  I  Avail  endeavour  to  fliew,  where  inferior  Judges  are 
in  fuch  Manner  punifliable, 

1.  For  proceeding  without  JurifJidlon. 

2.  For  proceeding  unjurtly,  oppreffively  or  irregularly. 

3.  For  refufing  to  do  Juflice. 

4.  For  Contempts  of  fuperior  Courts. 

Se^.  25.     As  to  the  firil  of  thefe  Particulars,  -j/s;.  In  what  Cafes  infe- 
rior Judges  are   punifliable  in  the  Manner  above  mentioned,  for  proceed- 
ing  without   Jurifdidlon;    it   feems,  "  That  the  Court  of  King's  Bench  "4>  A(r.pl.30. 
having   a  general  Superintendency  over  all  inferior  Courts  may  in  Strid- ^""J^jb^"  g 
nefs  award  an  Attachment  againft  any  fuch  Court  ufurping  a  Jurifdidi- Palm. '564.' 
on    no    Way   belonging   to   it,    and    putting   the  Subjed   to   unneceflary  ^"- ';  ^*' 
Vexation    by    Colour    of  a   Judicial    Proceeding    wholly     unwarranted   '*'^^" 

Vol.  II.  Q^q  by 
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•  VideigH.d.by  Law,  and  therefore  '  prohibited  by  itj  yet  in  thefe  Cafes  it  feems  to  be 
qn'^e  6i.  fii^'^^''  the  i^ore  ufual  ''  Way,  firft  to  award  a  Writ  of  Prohibition  to  fuch 
F.N  B.270.C.  Court,  and  afterwards  an  Attachment  upon  its  Proceeding  after  fuch  Pro- 
"Rtgifier  hibition,  and  not  to  grant  a  Rule  to  fhew  Caufe  why  an  Attachment  (liould 
p*l^ 'g  ■  „  not  go  in  the  firft  Inftance,  unlefs  there  be  fome  extraordinary  Circum- 
H.  240.  B.  ftanccs  in  the  Cafe;  as  where  '  the  Steward  of  a  Leet  is  guilty  of  a  double 
6m'o/^o  ^'furpation,  as  of  holding  Plea  of  a  Matter  which  arofe  out  of  his  Pre- 
2  Inft.  312.  cindl:,  and  which,  if  it  had  arifen  within  his  Precindl,  would  not  have  been 
2  Roi.  Abr.  within  the  Jurifdidion  of  his  Court;  or  where  "^  the  Judge  of  an  inferior 
I '^■^("'^'^  Court  refufes  to  receive  a  Plea  that  the  Caufe  of  Adlion  arofe  out  of 
Fitz.  Leet,  9  his  Jurifdjdiion  ;  or  where  ''  any  Judge  takes  Cognifance  of  a  Caufe  to  which 
Bro.  Leet,  1 8,  j^g  himfelf  is  a  Party  ;  or  where  the  Judge  of  a  Court  Baron  is  privy  to  a 
^Vaughan  Pradice  of  fplitting '^^  a  Caufe  of  Adion  for  more  than  forty  Shillings  in- 
and  Hodges  to  IciTcr  Sums,  in  order  to  bring  it  within  the  Jurifdidlion  of  the  Court ; 
AmL*  "  ^"^  ^"  ^^^'^  ^''^  Q-A^t,  there  feem  to  be  more  Inftances  ^  of  Prohibitions  than 
«Salk.  201.  Attachments;  and  in  the  Cafes  above  mentioned,  and  all  others  of  the 
pl-  3-  396-     like  Nature,  it  feems  to  lie  wholly  in  the  Difcretion  of  the  Court  to  grant 

Far.  1,2.        ^"hei"- 

*  Palmer  564.  Sedl.  26.  As  to  the  fecond  Particular,  i:iz.  In  what  Cafes  inferior 
t  ^^H  6^*  Judges  are  punifliable  in  the  Manner  above  mentioned,  for  adting  un- 
2 RoL  Ab/^  juftly,  oppreflively  or  irregularly;  it  is  not  eafy  to  meet  with  Cafes 
317  l.pl.  1.  of  this   Kind   in    the  Books,  there  being  feldom  any  Thing  in  them  fo 

2  Keb  61°  ^ei^^rkable  as  to  be  thought  worth  reporting;  but  it  feems  to  be  a  common 
\  Ventris65,  Pra<5lice,  to  grant  Attachments  againft  the  Judges  of  fuch  Courts  for  any 
T!>-  Pra(flice  contrary  to  the  plain  Rules  of  natural  Juftice,  though  it  have 
1  Sid  464!^    t»een  never  fo   long  ufed  in  fuch  Courts  ;  as  for  denying  a  Defendant  a 

Copy  of  the   Declaration   againft  him,  and  going  on  to  Trial,  or  giving 

Judgment  againft  him,  without  giving  him  any  Manner  of  Notice,  or  Time 

"Salk  201.    to  make  his  Defence;  or  for  taking  of  unreafonable  *"  Diftrefles,  either  on 

3  Keb  92.  mefne  Procefs,  or  Execution  ;  or  for  compelhng  '  a  Defendant  to  give  ex- 
•^F  N  B^76  orbitant  Bail;  or  for  proceeding  contrary  to  the  prohibitiosc''  of  a  Statute, 
D.  160.  B.  as  '  by  amercing  a  Clergyman  according  to  his  Spiritual  Benefice;  or  by 
165. C.  166.  affefting  "an  Amercement  without  any  Affeerment  by  the  Tenants  of  the 
giiJe.ei.  Manor;  or  by  "  taking  Money  of  a  Plaintiff  or  Defendant  for  vicious 
19  H.  6. 54.  Pleading. 

R^c^D^'  ^^       '^^^'  ^7-     ^^  ^°  ^^^^  ^^^"^  Particular,  viz.  In  what  Cafes  inferior  Judges 

•»'F.N.B.76,are  punifhable  in   the  Manner  above  mentioned,  for  refufing  to  do  Ju- 

D.  ftice;    it   feems    clear,  from   the    general    Reafon    of  the  Law,    and  the 

270  ^  B  c.  common  Praftice  of  the  Court  of  King's  Bench  in  Cafes  of  this  Nature, 

2lnft. '122.    That   the  faid  Court  may  in  its  Difcretion,  award  an   Attachment  againft 

Fitz,  Attach-  ^j^y  f^J^,]^  Judge,  obftinately  and   perverfely,    and    without  any  Colour  of 

" '   '        a  reafonable  Excufe,  refufing  to  proceed  at  all,  or  to  give  Judgment,  or 

award    Execution,    in  a  Matter    brought    regularly    before    him ;    for  all 

fuch  Delays  of  Juftice  are  not  only   grievous  to  the  Suitor,  but  bring  a 

Difgrace  upon  the  Law  itfelf :  Yet  if  there  be  no  extraordinary  Circum- 

ftances  in  any  fuch  Delay,  to  bring  the  Judge  under  a  reafonrble  Suf- 

picion  of  Corruption,  it  feems  the    more   ufual  Method   to   take    out  a 

Writ  to  fuch  Judge,  commanding  him  to  do  the  Thing,  of  the  Delay 

whereof  you  complain  ;    and  if  fuch  Writ  be  not  obeyed,    to  take  out 

•F.  N.B.  68.  an  ^iias  &  Pluries,  or  to  take  "  out  the  Alias  &  Pluries  together  with  the 

f-  firft  Writ ,    and    thereupon,   if  the  Judge  refufe   to  comply,  to  take  out 

nraSeft.  34.^^  Attachment  againft  him  at  the  Suit  of  the  King  and  of  the  Party, 

which   may    either    be  returnable   into  the  Court  of  King's  Bench,    or 

at 
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at  the  Party's  Ekaion  into  the  Court  of  Common  Pleas,  exxept  in  fome 
fpecial  *  Cafes  j  and  this  feems  ''  to  be  the  proper  Remedy  to  compel  the  '  F-  ^-  ^  6«. 
Lord  of  a  Manor  to  hold  a  Court  for  the  determining  of  a  Writ  of  Right  ^'  y°6  ^n 
Patent,  or  a  Writ    of  Right  Clofe  j  or  to  compel   the  Judge   of  any  tn-  13  H.  14.  ^i 
ferior  Court,  whether  of  Record^  or  not,  to  proceed     in  a  Plea,  or   to ''^'- '^^  ^- 3- 
give  Judgment,  ''  or  to  award  Execution.  ^  ^?^li  B 

SeSi.  28.     As   to   the   fourth  Particular,  viz.    In  what  Cafes  inferior  E.' 
Judges  are  punifliable  in  the  Manner  above  mentioned,  for  Contempts  of'  ^'''^^'''  '^''*" 
fuperior  Courts:     There  is  no   Doubt   but   that  Juftices   ''  of  Peace,    ox^^^^^.^'^' 
CommilTioners  '  of  Sewers,  may   be    fo    puniflied   for  proceeding  in  any  t'- N-B.  2b. 
Matter  before  tliem,  after  a  Ccrtioraz-i  delivered  to  them,  or  the  Judge  of  ^'  '^^"  ^' 
a  Spiritual  ^  or  Civil  'Law  Court,  for  proceeding  In  a  Caufe,  after   No-<=^f'.'n.'b.  12. 
tice   of  a  Rule   to    fhew  Caufe  why  a  Prohibition   rtiould   not   o-q,    or  a^-'B-A. 
Judge  of  any  inferior  Common  Law   Court,  for  proceeding  in'' a  Caufe  B.^'pj.^^"'' ^^' 
after  a  Habeas  Corpus,    or  Writ    of  Error    allowed;     or  a  Sheriff,  ">  for' F- N.  B. 
proceeding  in   Replevin,    or   other   Caufe,    in  the  County-Court,    after  a'^^-^-^'- 
Superfedeas,  Pone  O'c  Re  cor  dare.     Alfo  a  Rule  "  has  been  granted  to   OiewgRN.'B.  20. 
Caufe  why  an  Attachment  fhould  not  go  againfl  the  Steward  of  a  Wapen-  ^-  B- 
take  for  proceeding  after  a  Tolt,  though  this  be  Only  a  Contempt  to  the  ''^^°°\  ^'^'^' 
County-Court.  yeW.  32. 

SeSf.  29.     Alfo  Juflices  of  Peace  may  be  punlHied  in  the  Manner  a- '  Keb.  93. 
bove  mentioned,  for  aclting  in  a  contemptuous  Manner  againft  the  Detcrmi- 1  \  ^t^'  l"*' 
nation   of  the  Court  of  King's  Bench;  as  where  an  Order  of  Settlement, 'iRoLrV/j. 
fpecially  fetting  forth  the  Circumftances  of  the  Cafe,  is  removed  into  the '"^- ''^•^• 
faid  Court,  and  quafhed  there,  by  the  Judgment  of  the  Court,  upon  the  Faz^kejie^ 
Merits;  and  yet  the  Juftices  of  Peace  afterwards  make  another  Order  to^'f-S'- 
remove  the  fame  Pcrfon  to  the  fame  Place,  for  the  very  fame  Caufe,  with-  i^ii^%,U^' 
out  regarding  the  Judgment  of  the  Court  though  It  were  well  known  to  i6s! 
them,  and  Iniifted  on  by  the  Parties.  Action  fur  le 

SeSl.  30.^  As  to  the  fecond  Point,  viz.  In  what  Cafes  Counfellors  are^g'^lgh^i 
punifhable  in  the  Manner  above  mentioned;  it  feems  clear.  That  notwith- Blunt, 
ftanding  they  are  neither  Officers  of  any  Court,  nor  Inverted  with  any  jj.Hii.  sGeor.n 
dicial  Office,  but  barely  pradife  as  Counlellors,  yet  °  inafmuch  as  they  have »  6  Mod.  137. 
a  fpecial  Privilege  to  pradlife  the  Law,  and  their  Mifbehaviour  tends  to  See  Book  i.  ' 
bring  a  Difgrace  upon  the  Law  It  felf,  they  are  puniffiable  for  any  foul^''- *3-^- *7' 
Pradtice  as  other  Minifters  of  Juftice  are. 

SeSf.  31.     As  to  the  third  Point,  viz.  In  what  Cafes  Gaolers  are  puniffi- 
able  in  the  Manner  above  mentioned  ;  it  feems  clear,  That  they  are  not  p  t  Keb.  272! 
only  punifhable  in  this  Manner,  as  all  other  Officers  are,   by  the  Courts  ?'■  57- 
to  which  they  more  Immediately  belong,  for  any  grofs  Misbehaviour  in  ^  K^b'^'^J^"  ■ 
their  Offices,  or  Contempts  of  the  Rules  of  fuch  Courts,  but  they  are  alfo  pi.  79.  ^  °'  ' 
punilhable    by  any   other  Courts  for  difobeying   Writs  oi  Habeas  Corpus '■^''"-  ^7^- 
awarded  by  fuch  Courts,  and   not  bringing  up  the  Prifoner  at  the  Day^Ke^b'  66 
prefixed  by  fuch  Writs.     Alfo  It  feems  clear,  ''  That  it  is  no  Excufe  forpi->i- 
not  obeying  a  Writ  of  Habeas  Corpus  ad  jiibjiciendum,  that  the  Prifoner  did  \^^T\  7^' 
not  tender  the  Fees  due  to  the  Gaoler  :  Alfo  "'  It  feems  to  be  the  better  OpI-  32.  b!       ^' 
nion.  That  the  Want  of  fuch  a  Tender  Is  no  Excufe  for  not  obeying  a'  '  '^°'-  ^^P- 
Writ  oi  Habeas  Corpus  ad  faciendum  &  recipiendum  ;  however  '  it  is  certain,  comra^^*R 
That  if  the  Gaoler  bring  up  the  Prifoner  by  Virtue  of  fuch  Habeas  Corpus,  Ah7.'l\^ b!  ' 
the  Court  will  not  turn  him  over  till  the  Gaoler  be  paid  all  his  Fees,  '  nor,"  *^°-^«- 
as  fome  '  fay,  till  he  be  paid  all  that  Is  due  to  him  for  the  Prifoner's  Diet,  9  C'0.^87.  b 
for  that  a  Gaoler  Is  compellable  "  to  find  his  Prifoner  Suflenance ;  but  this  *  P'-  Com.  * 
is  denied  by  others."  ^^•^;  ,, 

•'  2  Rol.  Ab. 


Se£l. 


32. 3^- 
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"tS"'"'  ^''^-  3-*  Alfoitfeems,  That  the  Court  of  King's  Bench,  which  has 
aRol.Ab.  a  general'  Superintendency  over  all  Perfons  who  are  in  any  Refpedl  Mi- 
806.  C.I.  nifters  of  Juftice,  may  award  an  Attachment  againil  any  Gaoler  ufing  a 
807^  pi.  2.  Prifoner  barbaroufly  and  inhumanly;  yet  it  is  laid,  '' That  a  Gaoler  is  no 
«fnz.Pr"o-  Way  punifhable  for  keeping  a  Debtor  in  Irons.  And  it  feems  agreed  at 
cefs,  1 14,161.  this  Day,  That  a  Gaoler  fhall  not  be  punirtied  in  the  Manner  above  men- 
So°m.  H-  t^o"«^'  f°i'  t^e  '^■'^'"^^  Efcape  of  a  Perfon  in  his  Cuftody  by  Civil  Procefs ; 
I  H.  5. 14.  a.  but  that  the  %ty  grieved  by  fuch  Efcape  ought  to  take  his  Remedy  by 

Dyer  z  12.       Aftion. 

27H.'8.22.b.  ^^^^'  33-  As  to  the  fourth  Point,  'ui:s,.  In  what  Cafes  any  Perfon 
erampton  whatfoever  is  punifliable  in  the  Manner  above  mentioned ;  it  feems,  That 
jur.  14.  a.  g^,gj.j  Peers  of  the  Realm,  whether  Spiritual  or  Temporal, _  are  liable  to 
-^i-j,  'fuch  punifhment  for  fome  Contempts;  as  for  refcuing  ^  a  Perfon  arrefted 

«2R.A.  by  due  Courfe  of  Law,  or  for  proceeding  in  a  Caufe  againft  "^  the  King's 
^^^^■^"p"  Writ  of  Prohibition,  or  for  difobeying  other  '  Writs,  wherein  the  King's 
8  Ed.  4. 1 7  a.  Prerogative,  or  the  Liberty  ''  of  the  Subjed  are  nearly  concerned ;  but  it 
rh^V^^'^^^°^^  f  feem  clear,  that  it  is  a  certain  general  Rule,  That  a  Peer  is  punifh- 
F.N.B.  47.  c.  ^ble  in  this  Manner  for  Difobedlence  of  all  Writs  whatfoever  ;  and  it  feems 
Fitz.  Q^are  ^  Certain,  That  no  Peer  is  liable  to  an  Attachment  for  not  appearing  on 
g°"  ^^"'l"'' 7- a  Jury ;  therefore  it  feems.  That  what  is  faid  '  in  fome  Books  in  gene-, 
tempt,  5.  ral.  That  an  Attachment  lies  againfl  Peers  for  Contempts,  ought  to  be  un- 
8  Co  6c.  derftood  of  fuch  only  as  are  of  an  enormous  '^  Nature,  as  thofe  above 
Fitz  wither-  Hientioncd,  and  others  '  of  the  fame  Kind,  about  which  it  is  difficult  to 
nam,  4.  lay  dovvn  any  certain  particular  Rules  ;  however  it  is  certain,  that  all  other 
S2i  £d.  3. 3.  pg,j.j-Q,-)g  ^j-g  \y^Wq  to  an  Attachment  for  Contempts,  all  the  particular  In- 
?i'TN."B.33.E.  ftances  whereof  it  would  be  endlefs  to  enumerate  ;  and  therefore  I  fliall  only 
•>  Dyer  319.  take  Notice  of  the  mofi:  remarkable,  which  feem  reducible  to  the  follow- 
fe^ro.    i"S  Heads. 

cefs,  iq8 

170. 

234.  pi.  3.  2'  Contempts  in  the  Face  of  a  Court. 

Bj-o.  Con-  3.  Contemptuous  Words  or  Writings,  concerning  the  Court. 

tempt,  3,  ig.  ^^  Contempts  of  the  Rules  or  Awards  of  the  Court. 

Finch  3^5!'  5-  Abufes  of  the  Procefs  of  the  Court. 

''Dyer  315.  6.  Forgeries  of  Writs,  and  other  Deceits  of  the  like  Kind,  tending  to 

Pj^^s^^  impofe  on  the  Court. 

2t  Ed. 3. 59. b. 

Raftal3i3.  ^cB.  34.  As  to  the  firft  Particular,  viz.  Where  Perfons  are  puniih- 
zgAff.  pl°ij  ^^'^  ^"  ^^  Manner  above  mentioned  for  Contempts  of  the  King's  Writs; 
"Cro.  El.  170,  it  feems  that  it  may  reafonably  be  argued.  That  all  fuch  Writs,  being 
5"3-  in   the  King's  Name,  and  importing  fome  lawful  Command  or  Prohibi- 

220° pi.  12.5  tio'^  from  him,  which  every  Subjedl  is  in  Duty  bound  to  obey,  every 
221.  pi.  13.  Difobedlence  "'  of  any  of  them  being  a  Contempt  of  the  King's  Autho- 
3'"^; '42-  rity,  is,  in  Stridlnefs,  puniilwble  in  the  Manner  above  mentioned,  if  the 
5  Mod.  314,  Court  in  Difcretion  HiliII  think  fit  fo  to  proceed:  Yet  it  doth  not  feem 
3 1 5-  to  have  been  ufual  for  the  Court  to  proceed   in  this  Manner  for  a  bare 

noiradmifiT7  Nonfeafance,  in  not  performing  the  Command  of  the  firft  Writ  in  any 
"  Fiiz.  Sug-  Cafe  whatfoever.  But  "  it  feems  clear.  That  an  Attachment  lies  of 
g*"^'"":  ^5-  Courfe  for  the  Nonperformance  9f  the  Demand  of  a  P/wrzVj,  which  may 
Raftal  457!  i"  fome  Cafes,  if  not  in  all,  be  taken  out  together  with  the  AUas^  at 
pl.  7.  the  fame  Time  with  the  firft  Writ :  Alfo  it  feems.  That  the  Court  may 

Finch  237,  jjj  ^j.|y  fpecial  Cafe,  in  which  it  fhall  feem  proper,  make  a  Rule  to  com- 
Fi'iz.  Count,   pel   the  Party  to   whom   the  firft  Writ  is  diredled,  to  execute  it ;    and 

34.SuggeHi-  I  if 

on,  25. 

F.  N.  B.  68.  E.    Supra  Sedl.  27. 


Cro.  El.  170.  I.  Contempts  of  the  King's  Writs. 
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if  fuch  Rule  fliill  be  difobeyed,  tliere  can  be  no  Doubt  but  that  the  Court 
may  proceed  again  ft  fuch  Difobedience  in  the  fame  Manner  as  they  ufu- 
ally  do  againft   the   Difobedience  of  any  other  Rule:  Alfo  it  feems  ="  to •  F.  N. B. 
be    common    Practice    to    grant    Attachments    upon    Affidavits  of  Con-  '^5-  B.  166. 
tempts  to  the  King's  Writs,  by  adting  contrary  to  the  Purport  of  them.  c'.  \ii.^°' 
Alfo   there   can   be  no   Doubt,  but   that   if  a   Sheriff  fhall   in    any  Cafe  >  74  A,  B. 
return   to  the  Court,     That  a  Perfon   arrefted,    ''  or    Goods    feifed,  *^  orp<''  ^; 
Poffeilion   of  Lands  delivered  ''  by  him,  by   Virtue  of  the  King's  Writ,  geiiion,  g. 
were  refcued  or  violently  taken  from   him,  &?<:.    the  Court  may  award  ?  C°  ^°- 
an  Attachment  againft  the  Refcuers.     Alfo  it  is  certain,  That  the  Court  ^^"/hz^A!-^^' 
hath,    in    fome    Cafes,    awarded    an    Attachment    upon    Affidavits    of  a  tachment,  i. 
Refcous,  where  the  Officer  hath  not  returned  one;  yet  this  was  anciently ''^°"^'' Jf^- 
'  looked    on    as    irregular,    and  of  late   the  Court   has   refufed   to   grant  de'vicouX" 
an   Attachment  .in   any  Cafe  for  a   Refcous,    unlefs   the  Officer   will   re-  74- 
turn  it;   for  that  it   hath  been  found    by  Experience,    that   Officers   will^^  ^' ^' ^7- 
often  take  upon  them  to  fwear  a  Refcous,  where  they  will  not  venture  to  liy  21 2.  pi. 
return  one.  36. 

SeB.  35.     As  to  the  fecond  Particular,  viz.    Where  Perfons  are  punilli- c%^°"'  ^^^ 
able   in  the  Manner  above  mentioned,  for  Contempts  in  the  Face  of  the  tachment,  j. 
Court;  it  feems  clear,  that  all  Perfons  are  puniOiable  in  this  Manner,  not^^'TjI-S- 5-t^. 
only  for  making  an  aftual  Breach  of  the  Peace,  but  alfo  for  any  heinous pi^.^. .'' ^^'" 
Mifdcmeanor    in    the  Face  of  the  Court;  as  '  for   giving   falfe,    trifling,  6  Aiod.  27. 
and    contradidory   Anfwers   upon   an    Examination    in    Court   concerning '^^^1^^^"^" 
one's  Ability  to  be  Bail  for  another,   in  an  Aftion  depending  in  the  Court^'jro,Car.i46.' 
or  concerning  any  other  fuch   like  Matter  in  Queftion  before  the  Court,  ^  ^-  ^-  ^>' 
and  to  be  determined  by  the  Examination   of  the  Parties;  or  s  for  anygn^°* 
contemptuous  Behaviour  towards  any  Judge  in  the  Face  of  the  Court,  as 
by  charging  him  with  Injuftice,  and  praying  for  an   Information   againft 
him,  Gff. 

SeB.  36.  As  to  the  third  Particular,  viz.  Where  Perfons  are  punifliable 
in  the  Manner  above  mentioned,  for  contemptuous  Words  or  Writings, 
concerning  the  Court;  it  feems  needlefs  to  put  any  Inftances  of  this  Kind, 
which  are  generally  fo  obvious  to  common  Underilanding,  and  therefore  I 
fliall  only  obferve.  That  fometimes  Attachments  have  been  granted  for  con-Salk.  84. 
temptuous  Words  concerning  the  Rules  of  the  Court,  without  making  any 
Rule  to  fliew  Caufe  why  fuch  Attachments  fhould  not  be  granted,  be- 
caufe  it  would  be  vain  to  ferve  him  with  a  fecond  Rule  who  has  defpifed 
the  firft. 

Sc5l.  37.     As  to  the  fourth   Particular,  viz.    Where   Perfons   are  pu- 
niftiable  in  the  Manner  above  mentioned,  for  Contempts   of  the    Rules 
or  Awards  of  the  Court ;  There  is  nothing  niore  frequent  than  to  pro- 
ceed in  this  Manner  for  Contempts  of  this  Kind;  as  where '' a  Defen- 43.Afr.pl.  39. 
dant   in  an  Action  of  Account   being  adjudged  to  account  before  Audi- '  ^ i'^-  ^^- 
tors,  refufes  to  do  it,  unlefs  they   will  allow  fuch  an  Acquittance,  which  Pg'°""'^"^' 
was   difallowed   by   the    Court   before  ;  or  '  where  one  who  has  fubmit-  and  vide 
ted   to    an  Arbitration    by  Rule    of   Court,    being    afterward    perlbnally  ^"^  ^'^\ 
ferved  with  a  Copy  of  the  Award,  and   required  to  perform   it,    refufes  8°4"!'1'o9^m  2. 
to  do  it;  or  where  one  refuling  to  pay  the  Cofts  taxed  by  the  Mafter,  ^9  Ed.  3.  35. 
for   that  fuch  a  Taxation  is,  in  Judgment  of  Law,  a  Taxation    by  the  ^,  j^iod  ^^ 
Court:    But    it    feems.  That    generally    an    Attachment   is  not  grantableSalk.  71.' piV 
for  Difobedience  of  any    Rule,     unlefs  the  Party    have    been    perfonally  ■+:  ^3- p'- •• 
ferved  with  it;  nor  for  Difobedience  of  a  Rule,  at  Nifi  Prim,  unlefs  it  vide  9  &  10 
Vol.  IL  Rr  beGuii.  3'  15 ' 
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Silk,  84.       te  made  a  Rule  of  Court,  not  for  Difobedience  of  a   Rule   made  by  a 
Judge  at  his  Chamber,  unlefs  it  be  entred. 

Se^.  38.  As  to  the  fifth  Particular,  viz.  Where  Pcrfons  are  puniOiable 
in  the  Manner  above  mentioned,  for  Abufes  of  the  Procefs  of  the  Court : 
There  are  fo  many  Inftances  of  this  Kind  that  it  would  be  in  vain  to  go 
about  to  enumerate  them  all,  and  therefore  I  fliall  only  take  Notice  of 
fome  of  the  Principal  of  them,  as, 
Hob.  264.  Sc5l.   39.     Firft,  the  Taking  out  fuch  Procefs  without  any  Colour  of 

Right  to  it ;  as  where  one  fues  out  Execution  without  any  Judgment  to 
warrant  it,  ZSc.  or  where  a  Woman  brings  an  Appeal  ^  of  the  Death  of 
Fftz^Cofon''   ^^^  Husband,  whom  flie  knows  to  be  alive. 

73.  "        SeB.  40.     Secondly,  The  making  ufe  of  fuch  Procefs  as  a  Stale  to  help 

the  Jurifdidlion  of  an  inferior  Court  j  as  where  one  arrefts  another  by  a  ha- 

titat,  in  order  by  that  Means  to  bring  him  within  the  Limits  of  an  inferior 

zfq^u^^     Court,  and  when  he  has  got  him  there,  drops  the  Latitat  and  proceeds  in 

the  inferior  Court. 

Se£l.  41.     Thirdly,   making  ufe  of  fuch  Procefs  in  a  vexatious  Man- 
ner ;  as  where  a  Perfon  who  has  brought  an  Adion  in  one  Court,  does 
afterwards  fue  the  fame  Defendant,  for  the  very  fame  Caufe,  in  another 
Court,  while  the  firft  Adlion  is  ftill  depending,  in  which  Cafe  the  De- 
^  Fitz.  Cor-    fendant  feems  to  have  an  Election  either  to  move  for  an  Attachment,  ''  or 
Caufa,"?.       *°  bring  an  Adion  "^  on  the  Cafe  for  fuch  a  vexatious  Proceeding  againft 
14  H.  7.6.    him. 

f  c    6  •  ^'''^'  4^'     Fourthly,  Making  ufe   of    fuch   Procefs  any  other  way  to 

Savil  14.  '  ferve  the  Purpofes  of  Oppreflion  or  Injuftice^,  as  where  ''  one  arrefts  an- 
<=  H.  7.  6.45.  other  at  my  Suit,  without  my  Privity,  in  order  to  make  fome  undue  Ad- 
-Hob.  264.    vantage  of  him,  &c.  ^  _ 

Dyer  249.  Se5i.  43,     As  to  the  fixth  Particular,  viz.  Where  Perfons  are  punifliable 

rl- 84-  in  the  Manner  above  mentioned  for  forging  of  Writs,  and  other  Deceits  of 

e  Dyer  z±\.  t^^  ^^^^  Kind,  tending  to  impofe  on  the  Court ;  nothing  can  be  more  fre- 
pl.50. 244.  quent  than  to  proceed  in  fuch  Manner  for  Offences  of  this  Kind,  as  for 
f-  5^"  ■  altering  "  the  T'eJIc  of  Writs,  or  for  filling  *  them  up  aftgr  they  are  fealed, 
s  Dyer  245.  or  ^  for  bringing  gioundlefs  Adions,  in  order  to  intitle  the  Parties  to  the 
pi.  61.  Privilege  of  the  Court,  or  for  getting  ''  Judgment  in  Ejeftment,  by  Afiida- 

le"*e  /i^'  vit  of  the  Service  of  a  Declaration  on  one  who  was  procured  to  perfonate 
>>6  Mod.  16.  the  Tenant,  or  for  any  fuch  like  Practices. 

Savil  J I . 
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CHAP.     XXIII. 

Of  Appeal 

BEFORE  we  examine  the  Nature  of  fuch  Procefs,  as  is  grounded  on 
an  Appeal,  Indidtment,  or  Information,  it  may  not  be  improper,  firft 
to  confider  the  Nature  of  each  of  thefe  in  Particular.  And  firft  of  Ap- 
peals, of  which  they  are  two  Sorts, 

1.  By  an  Innocent  Perfon. 

2.  By  an  Offender  confeffing  himfelf  Guilty,  who  is  commonly  cal- 
led an  Approver. 

EeB.   I.     And  Firft,  Of  an  Appeal  by.  an  Innocent  Perfon,  which  is  the  f '"'='' °'"^*'' 
'Party's  private  Aftion  ;  profecuting  alfo  for  the  Crown,  in  Refpeft  of  the  p]o°v\oin. 
Offence  againft  the  Publick,  which  he  may  do  two  ways,  476. 

1.  By  Writ. 

2.  By  Bill. 

^eSl.  2.  As  to  the  Writ  of  Appeal,  I  ftiall  only  take  Notice  in  this 
Place,  That  it  is  an  Original  iftliing  out  of  Chancery,  and  returnable  in  the 
King's  Bench  only ;  and  for  the  Form  of  it,  I  ftiall  refer  the  Reader  to 
the  latter  Part  of  this  Chapter,  wherein  I  fhall  endeavour  to  fhew  for  what 
Defe<fts  it  may  be  abated. 

Se5l.  3.  Alfo  I  fhall  refer  the  Reader  to  the  fame  Place,  for  the 
Form  of  a  Bill  of  Appeal,  and  fhall  not  here  take  any  farther  Notice 
of  it,  than  by  obferving  that  it  muft  contain  greater  Certainty  than  a 
Writ  of  Appeal,  and  is  in  the  Lieu  both  of  the  Writ  and  Declaration, 
and  fhewing  before  what  Courts,  and  againft  whom  it  may  be  profe- 
cuted. 

Se6l.  4.     And  firft,  there  is  no  Doubt'  but  that  any  Appeal  may  be'^''°  ^''• 
fued  by  Bill  in  the  King's  Bench  againft  any  Perfon  in  aijlodia  MarcfcfMlli,  s^fn  6x1. 
either  by  an  adual  Commitment,  or  by  having  Bail  filed  for  him  in  that  s.  P.  C.  64. 
Court ;  but  '"  not  againft  one  who  is  mainprifed  de  die  in  diem,  for  that  [f  "p"p'''  °' 
fuch  an  one  cannot  be  faid  to  be  /;z  ciijlodia  Marefchalli.     And  it  hath  been  17  Air.  pi' ^c^" 
O^refolved,  'That   if  the  Appellee  be  arraigned  and  tried  the  fame  Term,  17  Ed.  3. 13. 
there  is  no  NecefTity  to  file  the  Bill  againft  him.   [54]   Alfo  ^  it  feems  clear,  f''  \°^  ^g^ 
That  if  a  Defendant  appear  in  the  faid  Court  on  a  void  Writ  of  Appeal,  i  Bulft.' 74.' 
he    may   be  committed  to   the  Marfhalfca,  and  then  declared  againft  //z"  '  J"  425- 
ciijiodia  Marefchalli;  but  where  a  Defendant  appears  on  a  Writ  not  void,  ,  Roi*]^1,'_^^' 
but  voidable  only,  as  for  the   Want  of  an  Addition,  Gfc.    it  was  once  ^?36.  K. 
holden,  That  he  could  not  be  committed,  nor  declared  againft  in  cuJio-'^^^°'^\ 
dia  Marefchalli ;   but   ought  to  be  difcharged.     But  the  contrary  hereto  e  Cr'o.  Ell 
feems  to   be    now   fettled   in  the  Cafe  of  T^tvufi  '  againft   T'riindal,    who  60;,  695. 
appearing  in  the  Court  on  a  Writ  of  Appeal  of  Death,  demanded  Oyer  q'^^^J^*',^' ^' 

of 
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Like  Cafe  be-  of  the  Writ,  and  pleaded  in  Abatement  the  want  of  an  Addition;  and 
Ind'Bot'^nl'  thereupon  the  Court  abated  the  Writ,  and  fuffered  him  to  be  arraigned  by 
Mick.  7  *  Bill  in  citjlodia  MarefchaUi :  And  furely  this  cannot  but  feem  more  reafon- 
Anns.  g^^ig  j.]-,.^^  ^Q  fuffer  a  Prifoner  under  fo  heavy  an  Accufation,  to  which  he 

is  ftill  liable,  to  go  at  large  without  a  Trial ;  neither  do  I  find  any  Reafon 
given  why  a  Prifoner  appearing  on  a  voidable  Writ,  fliould  have  a  greater 
Advantage  than  on  a  void  one. 
Keilw.  152.        Sc'^.  5.     Secondly,  It  is  alfo  holden,  that  an  Appeal  may  be  commenced 
b-p'-4-         before  Juftices  in   Evre,  which,  as  I  fuppofe,  mulT:  be  intended  of  an  Ap- 
peal by  Bill,  for  that  all  Writs  of  x'\ppeal  muft  be  returnable  in  the  King's 
Bench, 
z  Infl  418,        Se^.  6.     Thirdly,  Alfo  it  feems  clearly  to  follow,  from  the  Purport  of 
^^°'  the  Statute  oi  Wejimijler  2.  Ch.  29.     That  Bills  of  Appeal  may  be  com- 

menced and  determined  before  Juflices,  fpecially  affigned,  in  fpecial  Cafes, 
and  for  certain  Caufes,  to  hear  and  determine  them. 
•  Bro.  Ap-  ScB.  7.     Fourthly,  It  is  certain,  ^  that   Commiffioners   of  Gaol-Deli- 

peal,  II,  19,  very  may  receive  a  Bill  of  Appeal  againft  any  Prifoner  of  the  Gaol 
Dy'er^oi.  which  they  are  authorifed  to  deliver.  Alfo  it  is  generally  holden,  That 
pi.  67.  they  may  receive  fuch  a  Bill  againft  a  Perfon  who  has  been   let  to  Bail 

S.  P.  C.64.  ]3y  them,  but  not  againft  one  who  has  been  let  to  Mainprife.  And  it 
H.  P.'c."i7Q.hath  been  refolved,  That  if  Part  of  the  Accomplices  to  the  fame  Felony 
2H.H.P.C.  be  in  the  Prifon  which  fuch  Juftices  are  to  deliver,  and  the  others  be 
35-  not  in  it,  the  Juftices  ftiall  receive  an  Appeal  againft  them  all,  which, 

after  the  Trial  of  thofe  that  are  in  the  Prifon,  fliall  be  removed  into 
the  King's  Bench,  where  the  others  fhall  be  proceeded  againft.  But 
thefe  three  laft  Points,  having  been  already  more  largely  confidered. 
Chap.  6.  Scdl.  5.  I  ftiall  refer  the  Reader  to  what  is  there  faid  concerning 
them. 

SeB.  S.     Fifthly,  It  feems  to  follow,  from  the  Purport  of  the  Statutes 
which  have  been  generally  conftrued  to  authorize  Juftices  of  Afllfe  to  de- 
Vide  Sjpra    liver  Gaols   without  any  fpecial  Commiftion  of  Gaol-Delivery,  that  they 
foi.  28, 29,    ^^y  receive  Bills  of  Appeal  in  the  fame  Manner  as  Commiffioners  of  Gaol- 
T>y.  99.  pi.    Delivery  may. 

6z.  Se5l.  9.     Sixthly,  It  feems  to  be  holden  in  Fitzherbert' s  Abridgment,  "' 

c  Vide  s^RC.  That  Juftices  of  Peace  have  Power  to  receive  Appeals  by  Virtue  of  34 
65.  Letter  A.  Ed.  3.  I.  which  enafts,  That  they  ftiall  hear  and  determine  all  Manner 
2^lnft.  420.  q£  peionies  and  Trefpaftes  in  the  fame  County,  &c.  But  there  is  much 
2  H.'4.  I'g'.^  greater  Authority  "  for  the  contrary  Opinion;  and  the  Cafe  in  the ''  Tear 
pi.  12.  Book,    in    the   Abridgment    whereof  the    faid    Opinion  of  Ftizherbert  is 

Bro.  Appeal,  ij-,(-jj-jy^tgj^  js  plainly  miftaken,  for  that  it  makes  no  Manner  of  Mention 
"44  Ed.  3.  of  Juftices  of  Peace,  but  only  of  Juftices  of  Gaol-Delivery;  to  which 
44-p'-57-  may  b^  added,  That  the  above  mentioned  Statute  of  34  Fd.  3.  i.  which 
pwl^M.^^  empowers  Juftices  of  Peace  to  hear  and  determine  Felonies,  <o?t\  is  exprefs, 
"SeeCb.g.  That  they  fliall  have  Power  fo  to  do  at  the  King's  Suit,  which  muft 
Sea.  39, 40,  j^g  either  taken  to  exclude  the  Suit  of  the  Party,  or  to  fignify  httle  or 
2  H.  H.P.C.  nothing. 

67.68.  ^^,^_    10.     Seventhly,    it  is  certain,     That   an   Appeal    may    be    com- 

Seft  2  ^  menced  "  by  Bill,  before  the  Sheriff^  and  Coroner,  and  removed  ^  from 
« H.  P.  C.      them   into   the    King's  Bench,    by  Certiorari,  as   hath  been  more  fully 

s^PC  6c  a   ^^^^"'  ^^^^P-  9-     [55]  ^ 

i'lnft.74.'a!  SeSt .  II.  Eighthly,  It  feems  to  be  agreed,  ^  That  an  Appeal  by 
^',    .  the  Courfe    of  the   Civil   Law,    in    Nature    of  a  Bill  of  Appeal   by  the 

X^^^^^     Common  Law,  may  be  fued  before  the  Conftable  and  Marftial  for  fome 
I  Felonies 
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Felonies  done  out  of  the  R.ealm,  in  Relation  whereunto  it  is  enadcd  by 
I  //.  4.  14.  as  followeth,  For  many  great  IvconvcJiiences  and  Mifcbicfs  that 
often  have  happened  by  many  Appeals  made  ivithin  the  Realm  before  this  'Time,  it 
is  ordained  frojfi  henceforth,  that  all  /Ippeals  to  he  made  of  Things  done  ivithin 
the  Realm,  Jl.all  be  tried  and  determi7ied  by  the  good  Laivs  of  the  Realm  :  Aud 
that  all  Appeals  to  be  made  of  Things  done  oat  of  the  Realm,  JI.hxU  be  t}*ird  aiui 
determined  before  the  Conjlahle  and  Marjl:al  oj  England  /w  the  Time  being. 

SeB.  12.     In   the  Conftrudion  of"  this  Statute,  it  leems  to   have   been 
agreed,  °  That  if  any  of  the  King's  Subjeds  is:ill  any  other  of  his  Subjcdls'S  P.  C.  6,-. 
in  any  Foreign  Reahn,  the  Wife,  or  Heir  of  the  deceafed  may  have  an  Ap-  ^'^j'"  \ 
peal  of  his  Death,  before  the  Conftable  and  Marfha!,  who   Ihall  proceed  I  -  h  ^  t- '*"• 
according  to  the  Civil ''  Law,  and  give  Sentence  by  the  Teftimony  of  Wit-  "  4  i"'*-  '  5S- 
neffes  or  Combat :  From  whence  it  follows,  '  Tliat  no  fiich  Sentence  can  '  '"'^;  '^^' 
corrupt  the  Blood  of  the  Appellee,  for  that  fuch  Corruption  can   only  besupraCh  4. 
caufed  by  a  Judgment  by  Courfe  of  the  Common  Law.     Alfo  '*  it  feems^'^'^-  '°; 
to  be  clear,  That  no  fuch  Appeal  can   be  profecuted  before  the  Marihal  jj'^' •|'^'' ' 
alone  without  a  Conftable,  'See  Book  t. 

Secf.  13.  It'  hath  been  holden,  ^  That  if  a  Man  die  in  England,  of  a^^j^J,,^'^^' 
V/ound  given  him  in  a  foreign  Realm,  he  may  be  appealed  by  the  Intent  J  this  Book 
of  this  Statute,  before  the  Conflable  and  Marflial,  for  that  it  is  certain,  Sfd.  10.  and 
^  That  he  cannot  be  tried  by  the  Common  Law ;  [56]  and  it  cannot  be^  g"^^(,^j^''' "' 
thought  the  Meaning  of  the  Statute  in  reflraining  the  Civil  Law,  in  Cafes  Sea.  8.  Let- 
within  the  Conufance  of  the  Common,  to  reftrain  it  alfo  in  Cafes  which  the"^'  '''• 
Common  Law  had  nothing  to  do  with,  and  which  were  properly  cognifable.,  \^l^  ^'  ^ 
by  the  Civil  Law,  and  by  that  only;  for  the  only  End  of  fuch  a  Con-' S.  P.  C.  65. 
ftrudtion  would  be  to  caufe  a  Failure   of  Juftice.  ^^i'"  ^■ 

SeSl.  14.     It  is  farther  enadled  by  the  faid  Statute  of  i  H.  4.    14.  That\_  ".  ch.^ji.' 
no  Appeals  be  from  thenceforth  made^  or  in  any  ivife  purfiied  in  Parliament,  Se6l  1 1 .  ' 
in  any  Time  to  come. 

Appeals  confidered,  as  to  the  Matter  of  them,  are  q^  two  Kinds, 

1.  Not  Capital. 

2.  Capital; 

^eSi.  15.     And  firft^  of  thofe  not  Capital,  whereof  there  were  anciently  Ficta.Lib.  i. 
feveral  Kinds,  as  Appeals  </i? />^Cd',  de plagis,  znd  de  Imprifonatnenio,  as  v^ell'^**^^ +'• 
as  Appeals  of  Mayhem  ;  but  the  former  of  thefe  having  beerf  out  of  Ufe,  chap.  zi-. 
and  turned  to  Anions  of  Trefpafs,  for  thefe  many  hundred  Years,  I  fliall  4  l"^  'S^- 
only  confider  the  Nature  of  an  Appeal  of  Mayhem  ^  for  the  better  Under-  '  ^^^'  '^'^'   ' 
ftanding  whereof  I  fliall  endeavour  to  fliew^ 

1 .  Of  what  Mayhems  it  lies. 

2.  What  ought  to  be  the  Form  of  the  Writ,  Bill  and  Declaration. 

3.  What  Defence  may  be  made  by  the  Appellee, 

4.  How  the  Mayhem   fliall  be  tried,  and  where  the  Trial  fliall  be 
peremptory. 

SeB.  16.     As   to   the  firft   Point,    'viz.  Of  what  Mayhems   an  Appeal 
lies  ;  I  fliall  take  it  for  granted.  That  notwithftanding  every  ^  Hurt  what-f  see  B.  i, 
focver  done   to  a  Man's  Body,  whereby  he  is  lefs  able  in  Fighting,  may  Ch.  44. 
perhaps^   properly     enough,   in  a  large    Senfe,    be  called  a  Mayhem,  and 
^  will   certainly    fubje(fl  the  Perfon  who   occafioned    it    to   the  Payment  e  2  Jo.  20;. 

Vol.  II.  S  f  '       of«°b. '3*. 
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of  Damages    in  an  Adlon  of  Trefpafs  by  tlic   Party  grieved,  wliether  it 
were   malicious,    or    happened  through   Accident  or    Mifadventure ;    yet 
•  13  H.  7.     a  an  Appeal  of  Mayheni.  cannot  be  maintained  for  any  fuch  Hurt,  unlefs 
'"^  ^''  ^        it  were  accompanied  with  fome  evil  Intention  in  the  Perfon  who  caulcd 
it ;  for  furely  the  Law,  in  requiring  that   the  Word  Felony  be  made  ufe 
of  in  every  fuch  Appeal,   (as  will   be  more  fully   fliewn   under  the  next 
Point)  cannot  imply  lefs  than  that  the  Fad  muft  be  attended  with  fome 
odious  Circumftances.     Yet  It  feems  clear,  That  if  a  Man  ftriking  at  an- 
other with  fuch  an  evil  Intent,  as  would  fubjeft  him  to  an  Appeal  of  May- 
hem, if  the  Perfon  ftruck  at  fliould  be  maimed,  fliall  happen  to  mifs  him, 
»  Bro.  Ap-     and  ftrike  a  third  Perfon,  and  maim  him,  he  is  liable  "  to  an  Appeal  of 
peal,  157.      Mayhem  at  his  Suit,  whether   he  had  any  Kind  of  111  Will  againft  him 


pi.  5.  or  not. 
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31.  Sea.  41.  ^^  ^^  ^^  fecond  Point,  inz.  What  ought  to  be  the  Form  of  the  Writ, 
Bill  and  Declaration ;  I  fliall  only  take  Notice  in  this  Place, 

'ilnfl.i26.b.  ^c5l.  17.  Firfl,  That  xh&'^ox^  Mayhemiavit^  \%  fo  necefTary  in  every 
fuch  Writ,  Bill  and  Declaration,  that  it  can  be  fupplied  by  no  other  Word 
of  the  like  Senfe,  nor  by  any  Circumlocution:  whatfoever. 

SeSl.  18.  Secondly,  That  in  every  fuch  Writ,  Bill  or  Declaration,  the 
^^\rA.\^■^.^. Mayhem  muft  ''  be  laid  to  have  been  done.  J'elojiice,  and  yet  the  Defendant 
Bro.  Appeal,  jg  ^^^  ^j.  ^.j^jg  j)^y  fybjedl  to  the  Lofs  of  Member  from  fuch  an  Appeal,  as 
•  ''see  B.'i'^.'  anciently  "  he  was,  in  which  Refpedl  the  Law  feems  to  have  required  the 
Ch.44.Sea  3.  Ufe  of  the  Word  feMke. 

.J,".:'.!.'",^"  SeB.  19.  Thirdly,  *  That  it  is  in  the  Eledion  of  the  Plaintiff  to  de- 
clare againft  him  who  aftually  gave  the  Wound,  as  the  principal  Offender, 
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40  Air.  9.  ani^  ao-ainft  thofe  who  abetted  him,  as  Acceffaries ;  or  elfe  to  declare  againft 
pat"  ^99!""     them  all  as- Principals. 

Coron.  II,  SeSi.  20.     Fourthly^  That  if  a  Man  bring  a  Writ  of  Appeal  of  M7)7jfw, 

^^^■.  and  count  of  Battery,  he  abates  the  Writ,  becaufe  the  Writ  fuppofes  no 

Letter  f!^'^  Battery,  and  therefore  is  not  purfued  by  fuch  a  Declaration  as  it  ought  to 
Contra,  be.  But  for  other  Particulars  relating  to  the  Form  of  Appeals,  I  fhall 
Bro.  Appeal,  ^^^^^  ^j^^  Reader  to  the  Books  ^  of  Entries. 

F?t'z.  Coron.  Sect.  21.  As  to  the  third  Point,  viz.  What  Defence  may  be  made  by 
60,  no.  the  Appellee;  being  able  to  find  little  or  nothing  Particular  concerning 
t*ri?J'o,'fi"  Pleas  in  Abatement  by  fuch  an  Appellee,  I  ihall  refer  the  Reader  for  that 
RaftarsEn-  Matter,  to  what  is  faid  concerning  Pleas  in  Abatement  of  Appeals  in  gene- 
tries  45,  46.  j.^1^  ijj  j|-jg  i.^tter  Part  of  this  Chapter,  and  only  take  Notice  in  this  Place 
of  the  following  Particulars. 

1 .  Where  a  Recovery  in  another  Adtion  may  be  pleaded  in  Bar  of  an 
Appeal  of  Mayhem. 

2.  Where  and  in  What  Manner  Tow  A(]ault  demeftie,  and  other  Matters 
of  the  like  Nature  may  be  fo  pleaded. 

3.  Whether  an  Arbitrament,  or  an  Accord  with  Satisfadlion,  may  be 
fo  pleaded. 

4.  What  Kind  of  Releafe  may  be  fo  pleaded. 

5.  Where  a  Nonfuit  in  a  former  Adion. 

6.  That  ^  an  Appellee  cannot  wage  his  Law. 

.S'V?.  22.     As  to  the    fuft    of  thefe  Particulars,    W^z.  \Vhere  a  Reco- 
I      "1  '>:iijther  Adtion  mav  be  pleaded  in  Bar  of  an  Appeal  oi  Mavhem; 

It 


X'lde  48  EJ 

%    6, 

i  .;z.  Ley,  V. 


Chap.  2^^,  Of  Api^eal.  159 

It  feems  clear,  Tliut  iiotwithft.inding  a  Recovery  '  in  an  Appeal  of  May  22  hi  pi. 
Z)w;  cannot  be  pleaded    in   Bar  of  an  Action  of  Trefpafs   for  the  Battery^-- 
with  which  the  Mayhem  was  accompanied,  becaufe  '-  in   fuch  an  Appeal, I o,  ih1°"' 
ih.Q  Mayhem  only    is  confidered  diftinft  from  the  Battery;  yet^  a  Reco-4 '-o- 43- 
very   in   an   A^flion   of  Trelpafs,  for   an   Alluilt,  Battery  and  Wounding,  ^'^l^j'"^^'''^; 
may  be  pleaded   in   Bar   of  an   Appeal  of  Mayhem,  appearing   by  proper  pc;ii,  60. 
Averments  to  be  brought  for  the  fame  Trefpafs ;  for  it  fhall  be  intended' +  *""°- 4  3  a- 
that  the  Jury  in    giving  Damages  for  the  Wounding,  included  the  Maim, '^""' ^'^' 
and    no  Man    (hall   be    liable  lo  double   Vexation  for  one  and  the  fame  43  Aff,  pi.  3. 
Thing;  yet  "^  in  fuch  a  Cafe   if  the  Appellee  Ihall  make  it  appear,   by  a^  i  Leon, 
fpecial  Replication,  that  the  Maim  hath  been  occafioned  fmce  the  Verdi<5l3i8,  319. 
in  the  Adtion  of  Trefpafs,   by  fome  fubfequent  Mortification,  Drynefs   or 
Shrinking  of  the  Part,   by  Reafon  of  the  Wound,  perhaps  he  may  avoid 
fuch  Plea  by  fuch  fpecial  Matter ;  but  the  Court  will  not  intend  it  unlefs 
it  be  fpecially  fhevvn. 

Sesf.  23.     As  to  the  fecond  Particular,  zuz.   Where,  and  in  what  Man- 
ner fofi  Affaiik  Demefne,  and  other  Matters   of  tlie   like  Nature,  may  be 
pleaded    in  Bar   of  an  Appeal  of  Mayhem ;    It   feems    clear,   that   it  ii  a 
good  Plea  in  Bar  of  fuch  an  Appeal,  That  "  the  Plaintiff  firfl  allaulted  <=  2  Rol   Ab. 
the  Defendant,    and  would  have   beaten  and   killed  him,    unlefs    he  had  5  47  Let:  F. 
defended  himfelf  againft  him,  &c.     Or  that  ^  the  Plaintiff  firft  affaulted/^'R^J^Ab^r^' 
the  Defendant,    who  fled  from  Place  to  Place,   till  he  was  reduced  to  aii2  LetcB. 
NecefTity  of  fightiig,  &c.     And  in  fome  Books  ^  it  feems  to  be  holden"^' ^^- 3- 42- 
in   general,  Thatyo«  AJfault  Demefiie  may  be  pleaded  in  Bar  of  any  fuchses^B.' ,.  ch. 
Appeal  without  any   fuch  fpecial   Circumftances  in  Favour  of  the  Defen-60.  Seft. -3. 
dant:  Yet  how  far  a  trifling  Affault  may  juftify  a  grievous  MrtvZvw,  as^,^'',^'^"^'^'*' 
the  Cutting  off  of  a  Leg  or  Hand,  ^c,  unlefs  it  happened  accidentally4i  Air.  pi.  zt. 
in  the  Scuffle,  without  any  barbarous  Intention,  may   well  deferve   to  be '*'-^- '^°'°"- 
confidered.     However  '^  it  feems  clear,  That  if  the  Maim  in  the  Declara-I'^^gt,  g^i. 
tion  be  laid  in  A.  and  the  Defendant  juftify  the  fame  Maim,   by  Reafon  i  Sid.  246. 
of  an  Affault  made  upon  him  by  the  Plaintiff  in  B.  he  needs  not  tra- 1+ ''?.''•  p' ="• 
verfe  the  Maiming  of  the  Plaintiff  in  yf.  or  in  any  other  Place,  for  it  is  Bro.  Traverfc, 
apparent,   that  the  fame  Maim  could  not  be  given  but  in  one  and  the  fame'/i- 
Place,    and     therefore    being    juftified    in  any  one  Place  it  is  well    an- 
fwered.     Alfo  it   feems  '  clear,  That  a  Man    cannot  juftify  the  Maiming i  2  RoI.  Abr. 
another  in  Defence  of  his  Pofleffions,    but   only  in   the  Defence   of  his'J'f^  p'j- 
Perfon.     Alfo    it  is  certain,  "^  That  a  Defendant  cannot  give   in  Evidence  ^  ^"frift^ '2^82 
on  the  general  Iffue,   that  the  Plaintiff  firft  affaulted  him,  but  mufl  fpe-283. 
cially   plead  it.  zinft,  316. 

SeSl.  24.     As  to  the  third  Particular  viz.  Where  an  Arbitrament,    or 
Accord  with  Satisfaction,  may  be  pleaded  in  Bar  of  an  Appeal  of  Mayhem ; 
it  clearly  feems  to  be  admitted  in  the  Pleadings,  '  in  fome  Books,  and  isi-.H  6  -g 
faid  '"  to  have  been  adjudged  in  a  Roll,  not  printed,  That  notwithftanding  t>.  50.  a. 
every  fuch  Appeal  muft  fuppofe  the  Fad:  to  have  been  done  felonioufly,  p.^'-'-.'P' '• 
yet  inafmuch  as  at  this  Day  it  fubie<fls  not  the  Appellee  to  the  Lofs   of 63. 
Member,   but  only  to  Damages,  Gfc.  as   an   Aftipn  of  Trefpafs  doth,  it^Co.  44  a. 
may  be  well  barred  either  by  Arbitrament,   or  an  Accord  with  Satisfaction"^ '"''■'' ^■''' 
executed. 

SseH,  25.     As   to    the    fourth  Particular,   -dz.    What    kind  of  Releafe 
may   be    pleaded    in   Bar   of    an  Appeal  of  Mayhem  ;    there   can  be   no 
Doubt,  but  that  a   Releafe  of  all  Manner  of  Appeals,  "  or  a  Releafe  of '^  Lit.  Sea. 
all  Manner  of  Actions,  or  a  Releafe  of  all  Manner  of  Demands,  °  might  so  "• 
always  be  pleaded  in  Bar  of  fuch  an  Appeal 3  and  that       "-•-'■-   -^  -n^L't.  .eft. 


Man 


ner 
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» I  lull.  z88.  Manner  of  Adions  '  perfonal  may  alfo  be  pleaded  in  Bar  of  it  at  this  Day, 
becaufe  the  Appellant  (hall  recover  in  it  nothing  but  Damages  ;  but  while  it 
fubjecfteei  the  Appellee  to  the  Lofs  of  Member,  it  feems  queilionable,  whe- 
ilnft.  z88.  ther  it  could  be  barred  by  a  Releafe  of  Adions  perfonal,  becaufe  it  feems 
to  have  been  then  efteemed  and  Adion  of  a  higher  Nature,  and  not  pro- 
perly to  come  under  the  Notion  of  a  perfonal  Adion. 

ScSl.  26.     As  to  the  fifth  Particular,  niiz.  Where  a  Nonfuit  in   a  for- 
mer- Adtion  may   be   pleaded  in  Bar  of  an  Appeal  of  Mayhe7n ;  It  feems 
»>  43  Afl".  pi.  clear,  ''  That  a  Nonfuit  in  any  fuch  Appeal,  after  the  Plaintiff  hath   ap- 
39-  peared  to  it,  may  be  pleaded  in  Bar  of  any  other.     Alfo  "  it  feems  to  have 

t°lnif.  Mg.'a.  been  adjudged,  That  it  may  alfo  be  pleaded  in  Bar  of  an  Aftion  of  Tref- 
Fiiz.  Coron.  pafs  brought  for  the  fame  Maim,  and  alfo  for  the  Battery  with  which  it 
f'''-  .  was  accompanied  ;  yet  howfoever  the  Law  may  ftand  in  Relation  to  this 
39/  '  ^  '  Matter;  if  fuch  Adion  be  brought  for  the  Battery  only,  without  mention- 
Bro.  Appeal,  ing  the  Mayhem^  I  fee  not  how  it  can  be  barred  by  fuch  a  Nonfuit,  be- 
'^  caufe  it  is  generally  holden.  That  in  an  Appeal  of  Mayhem  no  Confidera- 

1  Bro.  Ap-  tion  ^  can  be  had  of  the  Battery,  but  only  of  the  Mayhern ;  and  if  fo,  it 
peal,  60.  feems  ftrange,  that  a  Nonfuit  in  fuch  an  Appeal  fliould  bar  an  Adion  of 
iio.isT"  ^  different  Nature,  brought  for  a  Matter  which  the  Appeal  had  nothing 
Vide  fupra  to  do  with.  How^ever  '  it  feems  clear.  That  a  Nonfuit  in  an  Aftion  of  Tref- 
« B^  ^A  P^^^  ^^  "°  ^^''  °^  ^"  Appeal  of  Mayhem.  Alfo  I  take  it  for  granted, 
pea[,°i38.  That  a  Nonfuit  in  an  Appeal  of  Mayhejn^  before  the  Plaintiff  hath  ap- 
Fitz  Ley  36.  peared  to  it,  is  not  ^  a  Bar  of  any  other  Appeal  or  Adion,  becaufe 
f  iinft.i39.a.  ^j^^  Writ,  for  what  appears   to  the  contrary,  might   be  purchafed  by  a 

Stranger,  in  the  Name  of  the  Plaintiff. 
e28Aff.pl.  y.  Stxt.zj.  As  to  the  fourth  Point,  viz.  How  the  Mti'/w/;  fhall  be  tried, 
8  H.  4.  21.  and  where  the  Trial  fhall  be  peremptory  ;  There  is  no  ^  Doubt  but  that 
2'  Roi  Abr  ^f  ^^^  Defendant  put  it  in  Iffue  whether  the  Plaintiff  were  n^aimed  or  not, 
5  78.  Letter  F.  and  pray  that  the  Part  which  was  hikt  be  viewed  by  the  Court,  in  Order 
to  have  it  adjudged  on  fuch  View,  whether  there  be  any  Mayhem  or  not, 
the  Court  may  take  a  View  of  the  Part,  and  on  fuch  View,  determine 
••28 Aff.pl. J. the  Matter;  or  if  there  remain  a  Doubt  upon  the  View,  may  ^  award 
Raft.  Ent.  46.  ^  \KJY\t  to  the  Sheriff  to  return  fome  able  Phyficians  and  Surgeons,  for 
z8  Ed.  3.  94.  the  better  Information  of  the  Court.  But  it  feems,  that  the  Court  can- 
pi.  I.  not  proceed  io  fuch  a  Trial   by  their  View,  unlefs  the  Defendant  pray  it: 

'  6  H.  7.  I .  p^^^  jj^  fu(,}^  Qjfe  it;  feems, '  That  they  are  not  bound  to  try  it  in  fuch 
21  H.  7  33.  Manner,  but  may  order  a  Trial  by  a  Jury,  at  which  it  is  faid,  ^  That  they 
p'-  30-  may,   if  they  think  fit,    order  that  the  Jury  fliall  have  a  View  of  the 

2^1  K  7.  40.  -^Q^pid  .  And  becaufe  the  Court  has  fuch  a  Difcretionary  Power  in  Rela- 
4iAff!pl.  27.  tion  to  fiich  View,  it  hath  been  refolved,  '  that  the  Plaintiff  in  the  Ap- 
i'  22  Aff.  pi.  pg.ji  n^uf];  appear  in  proper  Perfon,  and  not  by  Attorney,  becaufe  that 
vide  21  H  7.  would  put  the  View  out  of  the  Power  of  the  Court.  And  it  feems  to 
33-  pi-  30.  be  agreed,  ""  That  an  Adjudication  made  upon  fuch  View  is  peremptory 
" Vh'  ^'i'  ^"^  conclufive  to  each  Party. 

pi.  ,."^"''  Seil.  28,  It  feems  to  be  holden,  That  the  Defendant,  in  an  Appeal 
28  Aff.  p!.  1;.  of  Maim,  may  in   fome  Cafes  wage  Battel ;  but  I  find   no   Inflance  in 


ix  H.  7.  33. 

pi.  30 

37  Aff  pi.  9. 


hich  Battel  hath  been  adually  waged  in  fuch  an  Appe.U. 


20  Aff. pi. 32.      Secondly,  of  Capital  Appeals  there  are  two  Kinds, 

1.  Of  Treafon. 

2.  Of  Felony. 


Seci.  29. 
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Se5l.  29.     And    faift    of  Appeals    of   TreafoJi,  whicli,    as    it    is    faid, 
^  might  be  fued  anciently  not  only  before  the  Parliament,  but  alfo  before*  3  fnil.  132, 
other   Courts   of  Common   Law,    as  well  as  before    the   Conftable   and  ^'^^'^- "  S' 
Marfhal,     and    were    determinable    by  Battel,  Verdift  or   otherwife,  ac- pij^ta  Lib.  i . 
cording  to  the  Courfe  of  the  feveral  Courts  before  which  they  were  com-Ch.  21. 
menced.     But  it  is  certain,  that   fuch  Appeals  before  the  Parliament  ^'^^\J'^rP^' 
taken  away  by  i  H.  4.  14.  fet  forth  more  at  large  in  the  fourteenth  Seftioncontra,  ' 
of  this  Chapter.     But  I   do   not    fee  any  Reafon  \vhy  Appeals  of  Trea-  l^^o-  Appeal, 
fon,  done  in  the  Realm,   before   other  Courts  of  Comnion  Law,  which  ^j^  H  P  C 
had   before   Jurifdidlion  thereof,  fliould    be  conflrued  to    be  taken   away  349. 
by  that  Statute,  which  by  ordaining.  Thai  Appeals  of  Things  done  ivithin^^^-^^- 
the  Reahn^  JJoall  be  tried  and  detirmncd  by  the  good  Laws  of  the  Realm ^  '^"" 
cannot  be  intended  to   reftrain  any  Appeal  determinable  wholly  by  thofe 
Laws,    as    all    the   Appeals    before    the   Courts    of  Common  Law    feem 
always   to    have    been.     However,  fince   there   has    been   no   Inftancc  of 
any  fuch  Appeal,  before  any  Couit  of  Common    Law,  either    fince  the 
making  of  the  faid  Statute,  nor  for  many  Years   before,  the  Law  relating 
0::^to  fuch  Appeals   feems  wholly   obfolete   at    this   Day.      [^y]    But  as  for  4  Inft.  124. 
Appeals  before  the  Conftable  and  Marflial,  ofTreafons  done  out  of  the  !^- ^- ^- '  ^'?* 
Realm,   it    feems   clear,    that   the  Law   in   Relation   to  them   is    ftill  in  ry.'" 
Force,  as  it  always  hath  been  ;  for  the  laid  Statute  of  i  H.  4.  14.   by  or- 
daining. That  Appeals  of  Things  done  out  of  the  Realm^  fl:all  be  tried  and 
determined  before  the  Conftable  and  Marjlial^  feems  clearly  rather  to  affirm 
than  weaken  their  Jurifdidlion  in  Relation  to  fuch  Treafons.     Alfo  it  hath 
been  adjudged,  that  the  Statutes  which  ordain.  That  Treafons  done  out 
of  the  Realm  fhall  be  tried  in  the  King's  Bench,  <SV.  do  not  take  away 
the  Jurifdidlion  of  the  Conftable  and  Marshal,  in   Relation  to  Appeals  of 
fuch  Treafons ;  as  hath  been   more  fully  fliewn  Chap.  4.  Sedt.  10.     And  Ruthwonh'* 
agreeable  hereto,  an  Appeal  of  Treafon,  fuppofed  to  have  been  commit-  ^°^^^^-  ^^f' 
ted  beyond  Sea,  was    adtually  commenced    in   the   feventh  Year  of  the  from  fol.'iu 
Reign  of  King  Charles  the  Firft,    by  Donald  Lord  Rea,    againft  David^"  ''8. 
Ranify,  Efq;  before  the  Conftable  and   Marflial,  who,  for  want  of  fuffi- 
cient  Proof  to  clear  the  Truth  of  the  Accufation,    actually  awarded.  That 
a  Duel  fliould  be  fought  between  the  faid  Appellant  an  Appellee,  for  the 
final  Determination  of  the  Matter. 

Of  Appeals  of  Felony  there  are  four  principal  Kinds. 

1.  Of  Death. 

2.  Of  Larceny. 

3.  Of  Rape. 

4.  Of  Arfon. 

But  before  I  examine  the  Nature  of  each  of  thefe  in  Particular,  I  ftiall 
premife  fome  Things  in  general  concerning  what  Perfons  are  capable  of 
bringing  them ;  as, 

^     ^  "Moor  461. 

pi.  646. 

SeB.  30.     Firft,  That  ^'  the  Infancy,  Old  Age,  or  other  Imbecillity  ofH.  P.C.  183, 
the  Plaintiff,  is  no  good  Objection  againft  his  bringing  an  Appeal,  though  '  ^f- 
it   take   from  the    Defendant    the  Benefit    of  waging  Battle,  and  in   that  s.^p.^c' "o.* 
RefpeiTt  put  him  in  a  worfe  Condition  than  he  would  be  in,  if  the  Appeal  Letter  D. 
were  brought  by '  a  Perfon  capable  of  fighting ;  for  inafmuch  as  the  De-  ^njeJ^cifed'^' 
fendant   has  proper  Means  for  his  Acquittal,  by  putting   himfelf  upon  acon.  45  Ed.. 

Vol.  n.  T  t  Trials- ^s- p'-s^. 

4.A/rp!.M' 
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» 27  H.  8.  Trial  by  his  Country,  and  the  Imbecillity  of  the  Plaintiff  is  wholly 
Kei?w/?20.  owing  to  the  Adl  of  God,  and  no  ways  leffens  the  Injury  complained  of 
pl.  66.  by  him,  it  is  not  reafonable  he  fliould  fuffer  any  Difadvantage  from  it.    And 

s^P.c.6o.D.  ^gj.gg^^|y  i^ereto  it  feems  to  have  been  fettled,  '  of  late  Times,  contrary  to 
Smith  and  ^  the  numerous  Authorities  "^  in  the  Old  Books,  That  the  Parol  {hall  not 
Bowen,  demur  in  an  Appeal  for  the  Nonage  of  the  Plaintiff.  Yet  it  is  certain,  = 
Mich.  '/  An-  That  an  Infant  muff  profecute  fuch  Suit  by  a  Guardian ;  and  it  is  faid, 
zinft.  320.  ''That  he  fliall  be  nonfuited  for  the  Non-appearance  of  fuch  Guardian, 
»32A(r.  pl.8.^pon  Demand,  at  any  Day  whereon  he  is  deniandable,  notwithftanding  an 
■ovll^'^  Allegation  that  he  was  not  able  to  come  by  Reafon  of  Sicknefs,  or  other 
1 1  H.  4. 94.  fuch  like  Excufe.  And  there  "  is  a  Cafe  wherein  the  Court  refufed  to  in- 
P'-  56;  ^  large  the  Day  of  fuch  Guardian's  Appearance  upon  a  Surmife  of  his  Sick- 
I7  Ed.  4.  2.  nefs.  But  notwithffanding  the  Guardian  be  fo  neceffary  in  the  Profecu- 
pl-4-  tion  of  fuch  a  Suit,  yet  if  the  Infant  come   into  Court,  and  fay   he   will 

Bro.  Appeal,  j-gUj-jq^j^-j  \^^  ^pj  ygj-  (-^e  Guardian  will  profecute  it ;  the  Court  may, 
Fitz  Ages;/  in  Difcretion,  difcharge  fuch  Guardian,  and  affign  another,  for  it  is  not 
83-  reafonable   that  an  Infant  be  bound  to  continue  a  Suit  againft  his  Will, 

27 Ed. 3^.  83.  which  demands  nothing  but  Revenge,  and  will  be  chargeable  to  him. 
pl.  2.  SeB. -^i.     Secondly,  ^  That  a  Woman  may  fue   any  other  Appeal  ex- 

2'^^  3-  23cept  that  of  the  Death  of  an  Anceftor ;  for  that  the  Statute  of  Magna 
"^'zlu.i.  Chart  a  ^  34,  which  ordains.  That  no  Man  JJoall  be  imprijoned  on  the  Appeal 
II  pl.  25.  oj  a  Woman,  for  the  Death  of  any  one  but  her  own  Hupand^  reflrains  not 
Larch  m-    ^"^  Other  Appeal  whatfoever. 

«Noy88.  SeB. '^2.     Thirdly,  That  an  Ideot,  ^  or  Perfon  born  Deaf  and  Dumb, 

Latch  173.  or  one  attainted  '  ofTreafon  or  Felony,  or  but  outlawed  "^  in  a  Perfonal 
288.  D.  "^  Adlion  (fo  long  as  fuch  Attainder  or  Outlawry  continues  in  force)  cannot 
Style  456.     bring  any  Appeal  whatfoever. 

Vide  Salk. 

•  ''co-'Lt.  And  now  I  am  more  particularly  to  confider  the  Nature  of  an  Appeal  of 
25-  •>•  Death  in  particular,  for  the  better  Underftanding  whereof,  I  fhall  examine 

Fiff  CoL,       the  following  Points. 


S.  P.  C.  60.        J    Within  what  Time,  it  muft  be  brought. 
H.  P.  C.  184.      2.  In  what  County. 
»H.  P.'c.         3.  By  whom. 

'^PC6o 

b.  98.  c.  SeS}.  33.     As  to  the  firft  Point,  viz.  Within  what  Time  an  Appeal 

«  II  Afl".  pl.  of  Death  muft  be  brought,  it  is  enafted  by  the  Statute  o? Gloucefer,  Ch.  9. 
l"^'  ^(j-  j_  That  an  Appeal,  '  (which  from  the  Purport  of  the  whole  Statute  hath  been 
26.  conftrued  '  to  be  meant  only  of  an  Appeal  of  Death)  fhall  fland  in  EffeSl.^ 

Bro.  Appeal,  ^^^  jj^^U  not  be  abated  for  Default  offrefli  Suit,  if  the  Party  f mil  fue  within 
Fitz!  Utiaga-  the  Tear  ""  and  the  Day  after  the  Deed  done.  And  it  hath  been  holden,  " 
'y.  47-  That  the  Computation  of  fuch  Year  and  Day  is  to  be  made  from  the 
Letter  B^  ^^  Time  of  the  Wound  which  occafioned  the  Death,  and  not  from  the 
Infra  Seft.  Time  of  the  Death  ;  and  this  Opinion  feems  fomewhat  to  be  favoured 
48-  by  the  Letter  of  the  Statute,  which  is,  That  the  Party  fhall   fue  within 

1^\%y^  the  Year  and  Day  after  the  Deed  done,  but  no  Deed  is  done  at  the 
22  Ed.  4. 39.  Time  of  the  Death,  but  at  the  Time  of  the  Wound  j  yet  the  contrary 
"S  P  C  6  Opinion  is  fettled  "  to  be  Law,  and  is  certainly  moft  agreeable  to  the 
Letter  A.  ^  Intent  of  the  Statute,  the  plain  Import  whereof  feems  to  be.  That  the 
•  4  Co.  42.  b.  Appellant  ffiall  not  be  adjudged  to  have  made  Default  of  freih  Suit, 
3inft.  53°"  unlefs  he  have  been  negligent  a  Year  and  Day;  but  negligent  he  could 
I  H.  H.  P.  C.  not 

427. 
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not  be  as   to  the   bringing  an  Appeal  before  the  Party  was  adually  dead, 
becaufe  till  then  no  Appeal  lay.     And  agreeably  hereto  it  feems  alfo  to  be 
fettled,  ■"  That   if  a  Perfon   become  Accellary  after  the  Death,  by  receiy-  *  2t3  Afl".  pi. 
ing  the  Offender,   an  Appeal  lies  againft  him,  at  any  Time   within    the?^- 
Year  and  Day  after  fuch  Receipt,  becaufe   till  then  the   Appellant  could  s.  p.  c' 63. 
not  pollibly  be  guilty  of  any  Negligence  as   to  the  Bringing  oi  an  Appeal  Letter  B. 
againll:  the  Receiver.     Alfo  if  an  Appeal  had  been  abated  by  the  Demife  *  ^"*'^'  ^^°' 
of  the  King,  before  i  Ed.  6.  Ch.  7.  (by  which  this  Mifchief  is  provided 
againft)  it  feems  ^  clear.  That   the  Appellant   might  have  fued  a  Re-at- i"  2  H.  7. 10. 
tachment  againfl:   the  Appellee,    within    the   Year    and   Day   after    fuch^'  S- 
Demife,  for  that  he  was  in  no   Default,  and   otherwife  would  have  been  a™    ^''"* 
without  Remedy.  loEd.  4.  13. 

^cSi.  34.     It  feems,  That  the  Year  and  Day  in  any  of  the  Cafes  above- 1-  ''r. 
mentioned,  are  to  be  computed  from  the  Beginning  of  the  Day,  on  which  tachment,  8. 
the  Death,  or  Receipt,  ^c.  happened,  and  not   from  the  precife  Minute,  7  Co.  30. 
or  Hour,  becaufe   regularly  the  Law   makes  no  Frad:ion  of  a  Day ;   and 
therefore  '  if  the  Party  dye  at  any  Time   the  hrfl:  Day  of  January,  the' VWejCo.t., 
Year  fliall  end  the  firfl  Day  of  Ja?2uary  following.  b°2^"'A^°* 

SeB.  35.     As  to  the  fccond   Point,  viz.  In    what  County   an  Appeal  Contra, 
of  Death   mufl   be  brought;   I  fhall  take    it   for    granted,  That   it    is   a3i"'*S3- 
local  "^  Adtion,  and  confequently  cannot  be  brought  in  a  foreign  County,  j,'  pi.  6.^' 
But  if  a  Perfon  happen  to  dye  in  one   County  of  a  Wound   received    inS.  P.  C.  63. 
another,  it  is  faid,  "  That  the  Appellant  had,  by  the  Common  Law,  his  p.     „  ^^._ 
Eledion  to  bring  his  Appeal   in  either  County,  and  that  in    every  fuchture,i4. 
Cafe  the  Trial  ought  ^  to  be  at  the  Bar,  and  by  a  Jury  returned  ^  from  the  Dyer  18. 
Body  of  each  of  thofe  Counties.     But  fince  the  making  of  2  &  3  Ed.  6.  e2H°H*p'c. 
24.  by  which  it  is  ena(Sed,  That  in  fuch  Cafes,  the  Party  to  ii-hom  Appeal  161. 
of  Murder  JJmU  be  given  by  the  Law,  may  covwiencc,  take,  end  fue  Appeal  of^^-  7-  '*• 
Murder  in  the  fame  County  where  the  Ferfon  felonioujly  Jlricken,  or  poifoned,\'^'-_  ,g, 
/ZW/  dye,  hi:Q..     I  take  it  for  granted.  That  fuch  an  Appeal,  in  the  County  pi-  lo. 
wherein  the  Party  died,  may  be  tried  by  a  Jury  of  fuch  County  without  ^^^g^"'""' 
the  Joinder  of  any  other.  Bu't  the  Pre- 

amble of  2  & 

I  fhall  not  in  this  Place  examine  in  what  County  AccefTaries  to  Mur-  \^^^  ^^^^i. 
der   are  to  be  appealed  or  tried,  but  (liall  refer  the  Confideration  thereofry. 
to    the  Chapter  concerning    the  Arraignment  of  the  Principal    and  Ac-'^y-^^- 


pl.  8. 
3  H.  7. 


cefTary. 

pl-  4- 

As  to  the  third  Point,  viz.  By  whom  an  Appeal  of  Death  is  to  be  brought  j^'"'^'*'^'°' 
I  fliall  endeavour  to  fhew,  jiy.  46.  pi.  g. 

1 .  Where  it  may  be  brought  by  a  Wife* 

2.  Where  by  an  Heir. 

Vide  infra 

I.  As   to   an  Appeal    by  a  Wife,   the  following  Particulars   feem   mofl^^^' 59- 
obfervable.  ^^  inH.  68. 

28  Ed.  3.  91; 

Seel.  36.     Flrll,  She  muft   be  able   to    prove,   not  only   that  fhe  was^^lj 
wholly  Innocent   herfelf  of  the  Death  complained  of,  but  alfo  that  flie  27  ajt.  pl.  3'. 
was  the  lawful  Wife  of  the  Deceafed,  at  the  Time  of  his  Death;  for  it"  H. 4. 14. 
feems  to  be  clearly  fettled,  "^  That  N'lmqiies  accouple  in  loial  nintrimonie  is  as*  p.  g.  59. 
good  Plea  in    fuch  an  Appeal,  and   triable    by  the  Bifliop's  Certificate,  A.  B. 
who,  if  the  Marriage   were   unlawful,  by  Reafon  of  a  Precontra«5l,   orfinft^-*,*  b'" 

Confan- 
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Confaiiguinlty,  or  otherwife,  ought  to  certify  againft  the  Appellant.' 
•Braa.Lib.3.^]fo  j^  jg  laid  down  as  a  Rule  in  the  Old  Books,  ^  That  a  Wife  may 
Fieta^Lib.  i.  ^1^^^  ^"  Appeal  of  the  Death  of  her  Hufband  inter  brachia  fua  interfeSli 
cap  35.  ^  non  alitcr.  By  which  Words,  inter  brachia  fua,  according  to  Sir  Rd- 
s.  P.  c.  58.  ^^y^  Coke,  ^  it  is  to  be  underftood,  That  the  deceafed  had  the  Wife  law- 
"  '2  Infl.  68,  fully  in  PoffefTion  at  his  Death ;  and  if  this  be  the  Meaning  of  them,  thus 
2 '7-  much  at  leaft   feems  to  follow,  That  iftheHuftand  were  divorced  from 

^^'  Ijj-' 'j^'the  Wife  at  his  Death,  though  by  a  voidable  Sentence,  (he  cannot  moin- 
41.  "  ,  tain,  an  Appeal.  Yet  it  is  generally  holden.  That  a  Wife  who  hath  eloped 
35,  H.  6.  57.fj.Qj^  her  Hufband  may  have  an  Appeal  of  his  Death,  as  fliall  be  more 
Bro'.  Appeal,  fulfy  fhewn  in  the  next  Seftion.  And  Stainiford  "  feems  to  underftand  the 
13'-  Import  of  the  Expreffion  abovementioned  to  be  this.  That  the  Wife  ought 

^"^j^"'"^'' to  have  had  the  Deceafed  in  her  View,  and  to  have  been  prefent  at  his 
7  Co.  Cal-  Death,  which  is  moft  certainly  not  neceffary  at  this  Day,  But  finding  lit- 
vin's  Cafe,  jjg  more  faid  concerning  this  Matter  in  any  other  Modern  Book,  I  fhall 
S^P.'c.  59.  1^^^^  the  farther  Confideration  thereof  to  others, 

•  Bro.  Ap-  Se5i.  37.  Secondly,  In  fome  Cafes  a  Woman  may  have  an  Appeal  of 
f^R*  '  A^*  *^^  Death  of  her  Huiband,  where  (lie  cannot  claim  Dower  of  his  Lands ; 
peari;.^      as  whcre  the  Hufband  v\'as  attainted  ^  of  High  Treafon  at  the  Time  of 

1  inft.  33.  b.  }iig  Death  ;  for  after  the  Attainder  he  was  flill  her  Hufband  as  much  as  be- 
Con'ua  ^^  ^  f°^^>  ^"*^  '  ^^  '^^  t^^  ^°^^  °^  ^^*'  Hufband  which  is  the  Caufe  of  the  Appeal. 

2  Inft. '3 1 7.  Alfo  where  a  Woman  elopes  from  her  Hufband,  it  is  faid,  that  flie 
sH.  P.C.  may  have  an  Appeal  '  of  his  Death,  though  not  a  Writ  of  Dower  j 
S.  P.  C.  59.  for  t)y  the  Common  Law  fhe  might  have  had  both ;  and  the  Statute  of 
Letter  B.       Wejljninjlcr  2.  Ch.  34.  which  takes  from  her  the  latter,  leaves  the   other 

jin  6^^3  b  as  before. 

Bro.  Appeal,"  Se5i .  38.  Thirdly,  If  fuch  Appellant  take  another  Hufband  either 
'  4-8.  before,    or  pending  the  Appeal,  flie   puts  ^  an  End   to  it   for  ever  j   for 

g'b^-'^"  being  given  her  only  from  a  Regard  to  her  Widowhood,  it  cannot  but 
Bro.  Appeal,  ceafe  when  that  determines,  and  being  once  barred,  it  is  barred  for  ever. 
'°9>"^''48- And  on  this  ground  it  feems  alfo  to  be  certain,  *>  That  if  fhe  marry 
7°3"b^'  '^  after  Judgment  in  Appeal,  flie  cannot  pray  Execution.  However  it 
See  alfo  the  feems  clear.  That  in  fuch  a  Cafe  the  Appellee  fhall  not  '  be  difcharged 
Books  above  ^j^j^^ut  the  King's  Pardon  :  But  I  do  not  find  it  fettled  ^  what  ought 
=  Bro.  Ap-  to  be  done  with  the  Appellee  in  fuch  a  Cafe,  But  thus  much  feems  to 
peal.  "27.  be  certain,  That  the  King  cannot  proceed  againfl  him  by  way  of  In- 
3hi, .  209,  jj^c^j^gpif^  becaufe  he  is  attainted  already;  and  therefore  it  may  pro- 
2  H..7.  10.  babJy  be  argued.  That  the  Court  may  award  Execution  againft  him,  either 
P'Vr 5"  ex  Officio,  or    at   leafl    at   the   Demand   of  the   King  ;  for  otherwife    he 

pi;  ^'.'^■'**'    would  fave  his  Life  by  Reafon  of  the  Attainder  by  which  he  is  adjudged 

Fitz.  Scire       to    lofc    it. 
facias,  41. 

pi.  26.  '  "  Secondly,  As  to  the  Appeal  of  Death  by  an  Heir,  the  following  particulars 
9  H-  7-  5-  b.  feem  moft  remarkable, 

s.  P.  C.  166. 
Letter  A. 

"  2  Leon  83.  Se£l.  39.  Firfl:,  If  the  deceafed  had  a  Wife  at  the  Time  of  his  Death, 
^'''Vb'^'^'  ^"'^  f"*^^  ^'^^  ^^""^  wholly  innocent  of  it,  flic  '  only,  and  not  the 
'\eihv.'i2a  Heir,  hath  a  Right  to  the  Appeal}  and  whether  flie  bring  one,  or 
pi.  6;.  wholly  negled:  it,   and  though  flie  dye  or  marry  within  the  Year  and  Day, 

H: P.C.  181,  ^j^^  Heir  cannot  bring  an  Appeal ;  and  the  Reafon  hereof,  according  to 
S.P.c.  59.E.  A>//imj.',  ""  is  this,  That  the  Appeal  being  once  out  of  the  Blood,  fhall 
20H.  6.  43.  not 

■"  Keilw.  120. 
pi.  65. 


Fiiz  Corcn. 
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not  return   to   it  again:    Yet  '  if  the   Wife   lierfelf  had  a   Share  in    thcCro.Car. 
Guilt,  the  Heir  may  have  an  Appeal  againft   her.     But  if  the  Petit  Trea-53''  532- 
fon  be  pardoned  by   the  Parliament,  it  feems,  ''That  the  Heir  can  bring  J  jj  t'd.  a^V.- 
no  Appeal;  for  he  cannot  bring  it  for  the  Murder  only,  becaufe  tlie  Petit  pi- 3. 
Treafon  includes  in  it  Murder  and  more,  and  being  the  greater   Offence." 
drowns  the  lefs,  and  therefore  the  Pardon  of  it  feems  to  pardon  the  Mur-H  P.C  181, 
der  alfo.  '8^- 

Se£l.  40.     Secondly,  Every  fuch  Appellant  muft  be  Heir  '  general  to  V^,.,  .Jpj  ^_* 
the  deceafed,  by  the  Courfe  of  the  Common  Law,  unlefs '^  the  Heir  ge- 1  Leon.  326. 
neral  had  himfelf  a  Share  in  the  Guilt,  in  which  Cafe  the  next   Heir  lhair^7f^'i-3  83. 
have  an  Appeal  againft  him.     But  a  Father  cannot    have  an  Appeal  of  thepiiz.'coron. 
Death  of  his  Son,  becaufe  he  cannot  be  his  Heir.     Neither  ^  can  anv  one  322- 
bring  an  Appeal  of  the  Death  of  a  Perfon  attainted  of  Treafon  or  Felony,  ^p'^'J'-  '^p' 
except  his   Wife,  becaufe  he  can  have  no  Heir.     Neither  fhall  a  fpecial  27  Aa'pLzj! 
*^  Heir,  by  the  Culfom  of  Borough   Englifh,  or  otherwife,  have  an  Ap-''^-^^- '^z- 
peal   of  the  Death   of  his  Anccftor,  bec.ufe   he  is   rot  h.is  next  general  ^"g"    °'°"' 
Heir  ;  and  yet  he  is  inheritable  to  fuch   of  his  Lands  to  which  the  Cuftom  s.  p.  c.  60. 
extends,  ^c.     And  for  the  like  Reafon,  if  the  deceafed,  at  the  Time  of^^"'^J  \^ 
his  Death,  had  two  Sons,  the  elder  whereof  is  attainted  of  Treafon  or  Fe-^'.   ' 
lony,  neither  ^  of  them  can  have  an  Appeal ;  not  the  Elder,  becaufe  of  the '  Bro.  Ap- 
Attainder  ;  not  the  Younger,  becaufe  he  cannot  be  Heir  to  his  Father  while  P"''  "^' 
he  has  an  Elder  Brother  ;  who,  though  he  be  looked  upon  as  dead  in  Law  2  Air.  pi.  3. 
to  fome  Purpofes,  is  yet  in  Truth  alive,  and  capable  of  forfeiting  all  the'^^-j^-^- 
Privileges  belonging  to  the  Heir,  though  not  of  taking  Benefit  from  any|j^p  c.  i??. 
of  them.     But  notwithftanding  a  younger  Son  cannot  bring  an  Appeal  of "  S.  P.  c.  6c!. 
the  Death  of  the  Father,  while  there  is  an  Elder  Son  of  the  fame  Father  ^^||^"  '^•^ 
living  ;  yet  if  the  eldeft  Son  be  by  one  Venter,  and  the  Middle  and  Younger  ,3.3. 
Son  by  another,  and  the  Middle  Son  be  killed,  the   Youngeft  only  fliall  2';>H.6.43.b. 
have  an  Appeal  of  his  Death,  becaufe  he  only  is  his  Heir,  as  being  of^''^     ^^°^' 
the  whole  Blood   with   him :    And  therefore,  '  it  is  no  good  Plea  to  an  But  Fitz. 
Appeal    for  the  Death   of  a  Brother,  That  the  Appellant  has  y.  S.  an^^°'^^-J^*^^. 
Elder  Brother  living,  without  fliewing,  that  J.  S.  was  of  the  whole  Blood  ry.™^ 
to  the  deceafed.  ^  7  E.  4.  ij. 

Se^.  41.     Thirdly,    If  an   Appeal  be  once  commenced  by  an  Heir,^\\2^coro.2  8. 
who  dies  hanging  the  Suit,  it  feems  to  be  a^ed,    ''  by  almoft  all  the  Bro.  Appeal, 
Books,  That  no  other   Heir  can  afterwards  proceed  in   fuch   Appeal,  or94- 
commence  a  new  one;  for  that  this  is  a  Perfonal  Adlion,  given  to  theki/n'^"' 
Heir  in  Refpedl  to  his   immediate  Relation  to  the  Perfon  killed,  at  the'i-b-  'z- a- 
Time  of  his  Death,  and  like  other   Perfonal   Adions,  fhall  die  with  the  ^^"^7- 5-^  b. 
Perfon.     But  fome  '  have  holden.  That  if  the   firfl  Heir  die  within  the  pi.  1+.^    ^ 
Year   and    Day,    without   commencing   an  Appeal,    the   next   Heir  mav^-^^^SQ-G- 
bring  one.     But  this  is  made  a  Doubt  by  others,  ""  and  the  Generality '"^//^^pga^^" 
of  the  Books  feem  to  favour  the  contrary  Opinion,  as   being  more  agree- 30,  88,  104, 
able  to  the  Reafon  of  the  Cafe  abovementioned,  and  the  general  Tenor  of,"^'' ''^♦• 
the   Law   in   Relation  to   Appeals,  which    in   no    Cafe    that  I  know  of,  pi.  ,4.''''^' 
will  fuffcr  the   Right  of  bringing  one  to  be  transferred  from  one  to  ano-  Bro.  Appeal, 
ther;  and  therefore,  as  in  Cafe  "  where  the  deceafed  hath  a  Wife  at  thej^'^fij     ,,,j 
'.  Time  of  his   Death,  who  dies  within  the  Year  and  Day,  the  Heir  hath  ■"  s.  p.  c. 
1      Right  to  an  Appeal;  fo   if  he  have  an   Heir  at  his  Death,  in  whom  59- G- 
^l!.;   Right  of  the  Appeal  is  veiled,  and  fuch  Heir  die  within  the  Year  3  f.'   ^'  ^ ' 

"  20  H.  6. 
43. b.         II  H. 4.  12  a.         H.  P.  C   182.         Bro.  .Appeal,  30,  88,   104,   141,   144.         ''SupraSea.39. 
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and  Day,  it  feems,  That  no  other  Heir  fliall  have  an  Appeal,  '^'et  it  is 
•H.P.c.i82.holden,  'by  Sir  Matthew  Hale,  and  fome  others,  That  if  the  hrfl  Heir 
pi!  14/  get  Judgment  in  an  Appeal  of  Death,  and  die,  his  Heir  may  fue  Exccu- 
»iH.4.ii.b.  tion.  But  this  is  doubled  of  by  Sir  William  Staimdfo?-d,  ^  and  feeais  con- 
^^•^■^"•59l-trary  to  many  '  of  the  old  Books,  and  not  eafily  reconcileable  with  the 
PK26.  ''^'Reafonof  the  Cafes  abovementioned.  But  whether  in  this  Cafe  the  Court 
9  H.  7. 5 .  b.  may  ^  not  award  Execution,  either  ex  Officio,  or  at  the  Demand  of  the 
jg^^  King,  may  deferve  to  be  confidered,  for  the  Reafons  given  SeSi.  38.  Alfo  if 

pi.  14.  "  a  Perfon  who  is  killed  have  no  Wife  at  the  Time  of  his  Death,  and  no  IfTue 
II  H.  4.1  lb  but  Daughters,  and  all  thofe  Daughters  die  within  the  Year  and  Day,  it 
Bro.%ppeai,  ^^Y  reafonably  be  argued,  That  the  Heir  Male  may  have  an  Appeal,  be- 
i4i,i44,i56.caufe  the  Right  of  bringing  one  never  vefted  in  any  other  before.  But 
^2  Leon.  83.  findins;  this  Cafe  in  none  of  the  Books,  I  fhall  leave  it  to  be  more  fully 

feems  con-  r  P      ■,  ^  t 

trary.  confidered  by  others. 

Se^.  42.     Fourthly,  Every  fuch  Appellant  muft  not  only  be  Heir  ge- 
neral to  the  deceafed,  but  alfo  Heir  Male ;  and  this  depends  upon  Magna 
Charta,  Ch.  55.  by  which  it  is  enabled,  That  no  o?ie  fiall  be  taken  or  im- 
prifoned  on  the  Appeal  of  a  Woman  for  the  Death  of  any  one  but  her  oivn  Huf- 
band.     And  the  Judges  are  fo  far  bound  to  take  Notice  of  this  Statute, 
That  if  a  Woman  bring  an  Appeal  of  the  Death  of  her  Father,  or  of  any 
« Fitz.  Office  other  but  her  Hufband,  they  ought  ^  ex  Officio,  to  abate  the  Writ,  though 
de  Court,  7.   the  Defendant  take  no  Exception  to  it.     But  it  is  faid,  ^  That  by  the  Com- 
p°  ^g'  '^'  7-   mon  Law  an  Heir  Female  might  have  brought  an  Appeal  of  the  Death  of 
'  z  inft.  68.   her  Anceftor,  as  well  as  an  Heir  Male.     And  it  ^  feems  to  be  the  better 

1  Inft.  25.  Opinion  at  this  Day,  That  the  Heir  Male  of  the  deceafed,  who  derives 
^g,    ■  ■'  ^'his  Blood  through  a  Female,    may  have  an  Appeal,  as  the  Uncle  being 

2  Inft.  68.  Heir  on  the  Part  of  the  Mother,  or  the  Grandfon  by  a  Daughter,  ZSc. 
Fhz.  Coron.  ^^^  y^^  jj^g  Mother  in  the  firft  Cafe,  and  the  Daughter  in  the  fecond, 
the  contrary  could  have  had  no  Appeal ;  for  inafmuch  as  by  the  Common  LaWj  fuch 
adjudged  by  Mother  and  Daughter  had  not  only  a  Right  to  bring  fuch  Appeal,  but 
fn"theEJcchf"^l^o  to  have  fuch  Right  derived  through  them  to  others,  it  feems  hard  to 
quer-Cham-  conftrue  the  Statute  by  depriving  them  of  the  former  to  take  from  them 
^^'■•J"i^°"^-  the  other  alfo ;  efpecially  confidering.  That  an  Heir  Male,  who  derives  his 
C^sre  iV^Ed.  Blood  through  Females,  feems  no  Way  lefs  worthy  to  bring  an  Appeal, 
4- 1,  pi.  I-  than  if  he  had  derived  it  through  Males  j  and  all  Statutes  whatfoever,  which 
s  p'c^^s  ^''^  "^^*^^  ^'^  Abridgment  of  any  Right  of  the  Subjed:,  ought  to  be  ftridly 
B.C.        '    conftrued. 

Bro.  Appeal,  ^g^,  42.  Fifthly,  In  every  fuch  Appeal,  by  one,  as  Heir  to  the  de- 
h'°'J'E.3.23.ceafed,  it  muft  fpecially '' appear  by  the  Writ,  or  at  leaft  by  the  Count, 
pi.  16.   '      in  what  Manner  he  is  fo. 

45  Ed.  3.25. 

zylfi^.p!.  25.  And  now  I  am  come  to  an  Appeal  of  Larceny;  for  the  better  L^nder- 
S.  P.  c.  81.  ftanding  whereof  I  fliall  confider. 

Letter  k. 

•  Buift.  71,  ^         ,  .  ,       ,  1 

75.  I,  By  whom  it  may  be  brought. 

H.P.C.,87.  2.  Againft  whom. 

3.  In  what  County. 

4.  Within  what  Time. 

5.  Where  there  fliall  be  a  Reftitutlon  of  the  Goods  ftoln. 

As  to  the  firft  Point,  viz.  by  whom  an  Appeal  of  Larceny  may  be  brought ; 
the  following  Particulars  feem  moft  remarkable. 

&'J7.  44. 
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S.-B.  44.     Fiift,  There   is  no  NecelTity  that   the  Appellant   jjavc   the 
abfolute   Property  of  the  CJoods   iloln  ;  for  it  fcenis  agreed,  That  a  Carri- 
er, or  even  a  Servant,  ^  to   whom   Goods   are   delivered   to  be  carried  tu •  r-jz.  Co.-o. 
a  certain  Place,  or  Churchwardens  "^  having   Pofleflion  of  the  Goods  of  a  f^o- 
Church,  or  in   general,  any  Perfon  whatfoever,  'who   is  fo  far  intrufted^fp '(^'^gP_ 
with  the  Goods  of  another  as  in   Judgment  of  Law  to  have  the  Pollef-  "  n  H.  4.  12 
fion,  and  not  the  bare  Charge  of  them,   may  have  an  Appeal  of  Lar- ■"';  .V" 
ceny  againft  any  one  who  fliall  fteal  them,    for  that   they  have  a  fpe- 28. 29?^^^ 
cial  Kind   of  Property  in  them   againft  all    Strangers:  And  it  feems  that  37H  6.30,31. 
they  may  either  bring  a  general  '^  Appeal  as  for  their  own  Goods,  or  a  ]  ^  ^'  '' 
fpecial  '  one   for   the  Goods  of  J.  S.  in   their   Cullody.     Alio  it  ij;  faid,  2  Ric.  3.  zz. 
That  a  Perfon  who  hath   been  robbed  of  his  Goods,    flill   continues  toP'  53- 
have  fo  far  the  PolTeffion  as  well   as  the  Property  of  them,  that  he  may  pi.  □ '^^  '  ^' 
bring  an  Appeal  of  Larceny  againft  any  one  who  fhall  fteal  them   from  5  H.  7.  18. 
the  Robber,  as  fliall  be  more  fully  fhewn  in  the  next  Sedion.     But  it'''  l!" 
feems  '  clear,    That  no  one  can    maintain  fuch  an  Appeal  who   has   the  pi.  23. ''    ^ 
bare  Charge  of  Goods  without  a  PollelTion,  as  a  Butler  or  Cook,  who  s^^"^- Lib.  3, 
in   my  own   Houfe   have   the   Charge  of  my  Goods,  for  that  in  fuch  a  Sfg^g  ^^  Ch 
Cafe  the  whole  PofTeffion,  as  well  as  the  abfolute  Property,  in  the  Judg- 33.  Sea.  3. 
ment  of  Law  always  continues  in  me.     Alfo  it  is  certain.    That  a  Vil- 1  f!  ^  ^'°-  '^• 
lein  cannot  ^  have  an  Appeal  of  Larceny  againft  his  Lords,  for  any  of  hispj.  !' "' '°' 
Goods  taken  by  the  Lord,  becaufe  ^  the  Lord  by  feizing  them  makes  tliem  '  B'^ft.  Lib. 
his  own.     But  it  is  agreed,  '  That  a  Villein  may  have  an  Appeal  of  Deatli  ?,• '^''^P  ^^* 
or  of  Rape  againft  his  Lord.     Alfo  it  feems  clear  at  this  '^  Day,  That  any 
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Tenant  who  is  not  a  Villein,  may  have  an  Appeal  of  Larceny  aminft  his  "  H.  4.  12. 

lord  Bro   Gua.d 

Sccl.  45.     Secondly,  There  is  no  Neceftity  that  the  Wrong  for  which  Bro.  cJron, 
fuch  an  Appeal  is  brought,  were  immediately  done  to  the  Perfon  of  the '4  z- 
Appellant;  for  if  a  Servant  be  robbed  of  the  Mafter's  Goods  in  his  Cufto-g,'!^^^"'' 
dy,    the  Mafter  'may  bring  the  Appeal  as  well  as  the  Servant,    and  in'sfnft.  108. 
fuch  Cafe  he  who  firft  commences  it  fhall  prevent  ""  the  other.     Alfo  if^"  Sea"^'''' 
one  be  robbed  of  Goods  wherein  another  is  jointly  interefted  with  him,  s  H.p^.c.184. 
and  die,    the  Survivor  "  may  bring  an  Appeal.     Alfo  if  I  be  robbed  by  ^P-C-^o-F- 
A.  who  afterwards  is  robbed  of  the  fame  Goods  by  B.  it  is  faid,  "  Thatf".^"'^°""" 
I  may  have  an  Appeal  of  Larceny  againft  B.  becaufe  A.  claiming  no  Pro-  Bro.  Coron. 
perty,  but  taking  the  Goods  merely  as  a  Felon,    had,    in  Judgment  ofl'^' 
Law,  neither  any  Property  nor  Pofleffion  in  them,  but  the  fame  wholly  34°"    ^^^  ' 
continued  in  me.     But  if  the  Goods  had  been  taken  from  me  by  a  Tref-  "■  Lit.  Sea. 
pafTer,  under  the  Pretence  of  fome  Title,  and  fuch  Trefpaffor  had  been/^fj'se^ 
robbed  of  them.  It  feems  that  I  could  have  no  Appeal  for  them.     Nei- 1 89,  1 90/ 
ther  can  an  Executor  p  bring  an  Appeal  for  a  Larceny  from  the  Tcftator,  j^- P- '-'■  ^H- 
becaufe  fuch  Larceny,  at  the  Time  when  it  was  comm.itted,  was  no  Li-Lme^rA,"  ^^' 
jury  to  the  Executor,  but  to  the  Teftator  only ;  and  therefore  the  Appeal 'H. p. c.  184. 
for  it  being  a  mere    perfonal  Adion,  and  wholly  vefted  in  the  Teftator,  ^A'^p'^V^''- 
there  is  no  Doubt  but  that  it  dies  with  him,  as  all  other  Actions  for  meres,  p.c.'b^u' 

Torts  do.  Fitz.  Coron. 
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"H.P.C.  184,. 
S.  P.  C.  61.  Fitz.  Coron.  39,  79-  13  Ed.  4.  3.  pi.  7.  Keilw.  160.  b.  Bro,  Appeal,  ico.  4  H.  7.  ;.  b  See 
i.  I.  Ch.  jj.Sea.  9.        ?H.P.C.  184.        S.P.  C.  60.  F.  t       '    J 
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beB.  46.     As  to  the  fecond  Point,  "Siz.  Againft  whom  an  Appeal  of 
Larceny   may  be  brought ;  having  incidentally  Ihewn  what  is  moll  con- 
fiderable  relating  to  this   Point  under  the  former,  I  fliall  only  take  No- 
tice in  this  Place,  That  this,  or  any  other  Appeal  lies  againft  an  Infant, 
»S.P.C.  62.3.  a  as  well   as   againft  a  Perfon  of  full  Age,    and  againft  a  Feme  Covert, 

0  Bro.  Coron^  °  "^  the  fame  Manner  as  if  flie  were  fole,  without  taking  Notice  of  the 
50.  Hufband. 

1?  Ed.  4.1.  ^^^^  ^^  ^s  to  the  third  Point,  'uiz.  In  what  County  fuch  Appeal 
s.P.c.  6z.  A  is  to  be  brought ;  there  is  no  Doubt,  but  that,  like  all  other  '  AppealSj 
H. P. C.I 85. it  is  a  local  Adlion,  and  muft  be  brought  in  the  County  where  the  Fe- 
Coron.  Ti.  ^°"y  complained  of  was  done.  Yet  if  one  rob  me  in  the  County  of  A. 
« Supra Seft.  and  afterwards  carry  my  Goods  into  the  County  of  B.  I  have  my  E- 
35-  ledlion  "^  either  to  bring  an  Appeal  of  Robbery  in  the  County  ofy^.  or 

pi'  '.y  ^  an  Appeal  of  Larceny  in  the  County  of  B,  becaufe  the  PoffelTion  as 
Fiiz.  Coron.  Well  as  Property  of  the  Goods  continued  in  me,  in  Judgment  of  Lawj 
437-  after  the  Robbery;  and  therefore,  in  what  Place  foever  the  Robber  keeps 

35.'  '  them  from  me,  he  felonioufly  injures  me  in  the  PofTelTion  as  well  as  Pro- 

Dy.  38, 39,  perty  of  them,  and  confequently  may  properly  enough  be  faid  to  fteal 
d°"j^  4  41  ^^^'^  from  me:  Yet  he  (hall  be  appealad  for  the  Robbery  in  the  firft 
pi.  g.  County  only,  '  for  there  only  he  was  guilty  of  a  Taking  from  the  Perfon, 

^/"  ^^  f'fifi  ^i'^^^°"J^  which  there  can  be  no  Robbery.  Alfo  ''  if  one  take  me  from 
\v{^.z.h.bL^^  County  oi A.  into  the  County  of  .S.  and  there  rob  me,  he  fliall  be 
s.P.c.  63.  G.  appealed  for  the  Robbery  in  the  County  oi  B.  only,  for  he  was  guilty 
-Co^'i^a^^  °"'y  of  a  Trefpafs  in  the  County  of  ^.  But?  if  one  bring  my  Goods 
Fitz.  Coron.  into  the  County  oiB.  by  Reafon  of  a  Menace  in  the  County  of  A.  it 
6z.  79-         may  be  queftioned  which  is  the  proper  County  for  the  Bringing  of  the 

Bro.  Appeal,  Se£l.  48.  As  to  the  fourth  Point,  inz.  Within  what  Time  an  Ap- 
3  5-  peal  of  Larceny  is  to  be  brought;  it  feems  to  be  agreed  "^  at  this  Day, 

Seft.  9.  ^^  That  it  may  be  fued  at  any  Tima,  as  well  after  as  within  the  Year  and 
«H. P.C.I 84.  Day,  if  the  Plaintiff  have  made  frefh  Suit;  for  that  the  Statute  of  Gloce- 
Co^'tra^^  7?^r,  Chap.  9.  which  requires.  That  an  Appeal  be  brought  within  the  Year 
Keihv.'t6o.b.  and  Day,  hath  been  conftrued  'to  intend  no  other  Appeal  but  that  of 
'  S.  P.  C.  63.  Death ;  and  the  Common  Law  feems  to  have  limited  no  certain  Time  for 
Infra  Sea  71  the  Bringing  of  an  Appeal,  but  to  have  fuffered  it  to  be  brought  at  any 
8S.  P.  C.  63.  Time  by  one  who  had  made  frefh  Suit;  the  Nature  whereof  (hull  be  more 
fc^HPr'  R  ^"^'y  confidered  in  the  fiftieth  Sedlion.  But  it  feems.  That  one  who  has 
S.P.C.  62.^' been  guilty  of  a  grofs  Negledl  in  purfuing  the  Offender,  may  be  barred  of 
Letters.  fuch  an  Appeal,  as  well  within  the  Year  and  Day  as  after;  for  that  the 
B^J  A  al  Conimon  Law  feems  ''  in  all  Appeals  to  have  required,  that  the  Appellant 
"-.62.  '  fliould  have  made  frefli  Suit;  and  the  faid  Statute  of  Gloccjler,  which 
7  H  4.44.  takes  away  the  Neceffity  of  it  in  Appeals  of  Death  brought  within  the 
^gj^ra  ear    and  Day,  extends  not  to  other  Appeals. 

2zAfl.'pl.97-  Se5l,  49.  As  to  the  fifth  Point,  iiiz.  In  what  Cafes  there  fhall  be  a 
'^Supra  Sea.  RefHtution  of  the  Goods  floln  ;  I  fhall  premife,  That  until  '  fuch  Goods 
kVlnft.  319.  are  feifed  to  the  Ufe  of  the  King,  or  of  fome  other  Perfon  claiming  them 
1 2!  Ed.  4.  under  the  Crown  as  being  Waifs,  or  the  Goods  of  a  Felon,  ^c.  the  right- 
Ft^^Eftray  2  ^  Ov/ner,  without  any  frefh  Suit  or  Appeal,  may  feize  them  where-ever 
*  Avovvry.ig'i.  hc  finds  them ;  but  they  fliall  not  be  reftored  to  them  after  fuch  Seizure  by 
S.  P.  C.'i86.  others,  without  bringing  his  Appeal,  ^c.  And  for  the  better  Under ftand- 

1  H°H°p!c.  '"g  i"  what  Cafes  a  Reftitution  of  the  Goods  fo  feized  fliall  be  awarded 
S4J.  on  fuch  an  Appeal,  I  flrall  examine  the  following  Particulars. 

I.  Whether 
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1.  Whether  it  ncceflarily  require  a  frefli  Suit; 

2.  What  (hall  be  eileemed  a  frerti  Suit. 

3.  By  whom,  and  in  what  Manner,  fuch  frefli  Suit  fhall  be  inquired 
and  adjudged. 

4.  ITow  far  the  Appeal  muft  be  profecuted. 

"5.  Whether  the  Appellant's  Title  to  fuch  Reflitution  flv.ill  be  preferred 
to  any  fubfequent  Title  claimed  in  the  Goods. 

6,  Whether  there  fliall  be  fuch  a  Reftitution   on  any  other  Profecu- 
tion  befides  that  of  Appeal. 

7.  Whether  there  fhall  be  a  Rcflitution  to  any  goods  not  mentioned 
in  the  Appeal. 

S,cSf.  50.  As  to  the  iirft  Particular,  viz.  Whether  fuch  Reftitution  ne- 
ceflarily  require  a  frefh  Suit;  It  fo  fully  appears  to  do  fo  by  almolt  all  the 
Books  '  relating  to  this  Matter,  that  it  feems  needlefs  to  cite  Authorities  to 'See  the  .A;i- 

prove  it.  thoriiies  ci- 

SeSl.   51.     As  to  the  fecond  Particular,  viz.  What  fliall  be  efteemed  athree°nm 
frefli  Suit;  It  feems  to  have  been  anciently  holden,  ''  That  to  make  a  frefli  Seaion«. 
Suit,  the  Party  ought  to  have  raifed  a  Hue  and  Cry  with  all  convenient "  ''"^'  '-^°''°"* 
Speed,  and  alfo  to  have  taken  the  Offender :  But  at  this  Day  it  feems  to  be  392!  ^''^' 
fettled,  '  That  if  the  Party  have  been  guilty  of  no  grofs  NeglecT:,  but  have  '  H-  ^-  P- C. 
ufed  all  reafonable  Care  and  Diligence  in  inquiring  after,  purfuing  and  ap- g'^p'  q  g^ 
prehending  the  Felon,    he  ought  to  be  allowed  to  have  made  futHcient  16,-. 
frefli  Suit,  whether  any  Hue  and  Cry  were  levied  or  not,  and  whether  fuch  ^  '^''■'''"  3-  '3- 
Offender  were  taken  by  Means  of  fuch  Purfuit,  or  without  any  AfTiflrance  c'Bro.  Freih 
from  it.  Suit,  1,6. 

Se£l.  52.     As  to  the  third  Particular, -u/xT.  By  whom,  and  in  what  M;:n-'/^' *"*'** 
ner,  fuch  frefli  Suit  fliall  be  inquired   and  adjudged;    It  feems,  "^  That  it  s.  P.C.  ez. 
is  ufual  and  proper  to  make  fuch  Inquiry  by  the  fame  Jury  that  tries  the  ^^"^''  ^• 
principal  Matter ;  and  it  is  certain.    That  upon  the  Finding  of  the  frefli  Qu'^re  Het- 
Suit  by  fuch  Jury,  the  Court  may  award  a  Reftitution  :  And  in  fuch  Cafes  '^y  64,  6;. 
wherein  the  Appellee  is  condemned  without  any   Trial,  as  where  he  is ! '^^'^' '^' "' 
convided  by  his  own  ConfefTion,    or  outlawed,    or  fl-ands  mute,  (ifc.  its.p.  c.  166. 
feems.  That  the  Court  may  make  fuch  Inquiry,  by  any  '  Inqueft  of  Of-  ^^"^"^  B. 
iice,  returned  for  fuch  Purpofe,  and  on  their  finding  the  frefli  Suit  award  L^!^'  *"  '* 
a  PvCflitution  :  But  in  either  Cafe  fuch  Inqueft  is  but  an  Inquefl  ^  of  Office,  7  h"  4.3^. 
and  perhaps  is  not  abfolutely  neceffary,  but  required  chiefly  for  the  Satif-  p'-  '  ''■ 
fadtion  of  the  Confcience  of  the  Judges,  in  a  Matter  which,  if  they  think  pi  ]'^t.'  ^'  '^' 
fit,  they  may,  by  the  Purport  of  fome  Authorities,  «  examine  themfelves,  'o  H-4-  j- 
as  they  generally  may,  (according  to  fbme  "^  Opinions)  any  Matters  whatfo-  P,''^'^' 
ever  inquirable  by  an  Inqueft  of  Of^ce,  efpecially  '  if  the  Parties  interefted  s ''p.'^C  166. 
in  the  Tiling  in  Qaeflion  be  wiUing  that  they  fhould  do  fo  :  And   aaree-  '"^"=''  ^• 
ably  hereto  it  is  holden,  in  the  beft  Authors,   ^  That  the  Judging  of  frefh  LctterB  '^^° 
Suit  lies  in  the  Difcretion  of  the  Court;  and  there  is  a  Cafe  '  wherein  a  and  fee  the 
Writ  of  Reflitution  of  the  Goods  ftoln  was  aftually  awarded,  without  m^.  Books  cited 
king  any  Inquiry  of  the  frefli  Suit;  but  in  the  Book  whei'ein  this  Cafe  is  pointl onrij 
reported,  it  is  made  a  Sincere,  whether  fuch  Inquiry  ought  not  to  be  made  Seftion, 
at  the  Return  of  fuch  Writ.    '  ^"^'j  ^^^-   . 

S.'Sf.   ^i-     As    to    the    fourth    Particular,    viz.    How   fir  the  Appeal  s  ViJe^Fi^l." 
mufl:  be  profecuted   in  Order  to  intitle    the   Appellant  to  a   Reflitution  ;^'°™"- 379.' 

3  H.6   29  b       8  H.  6.  ;.a.      Yel.  ijz      i  Brownl.  214.       i  Sid.  412.  pi.  ij.     Contra,  Latch  215.    3  L»on    i  "o* 
2,3.  'Cro    inc   41,-.  pi.  3.     2  Sauri    ,06,  107.  "H.PC.iS;.     S.P.C.62.     Letter  B.  '-.je' 

i^.  i5.  pi    7.     Fi;/   Coro'i.  4:!       Bio.  Fre.h  Suit,  4.     Vide  S.  P.  C.  166.     Letter .%.     z  Leon    io3.  ~       ' 
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it  feems,  That  anciently  the  Appellant  could  in  no  Cafe  be  intitled  to  a 
Reftitution,  unlefs  ^  the  Appellee  were  attainted  at  his  Suit ;  and  there- 
» 44  Ed.  3.  fore  if  feveral  Appeals  were  commenced  againft  the  fame  Perfon  by 
pttz^Coron  federal  Plaintiffs,  and  the  Appellee  were  attainted  at  the  Suit  of  one  of 
95, 162,318,  them,  no  ''  other  could  have  a  Reftitution,  becaufe  the  Appellee '  being 
3 '9-  once  attainted,    could  not   be   afterwards   attainted  again:    But '' it  feems 

T?^c.\'6l'^o  be  fettled  at  this  Day,  That  there  is  no  fuch  Neceffity  that  the  Ap- 
LetterD.i66. pellee  be  attainted  at  the  Suit  of  the  Appellant;  and  therefore  in  the  Cafe 
••fuz.  Coro.  abovementioned,  after  fuch  Attainder  at  the  Suit  of  one  Appellant,  it  fliali 
^  Vide  infra  be  inquired  by  an  Inqueft  of  Office,  Whether  the  Appellee  were  guilty 
in  the  Chap-  of  the  Fafts  complained  of  in  the  other  Appeals,  and  made  frefti  Suit,  &c. 
ing^udg "  ^"'^  "P°"  ^"^^  Matter  found  by  fuch  Inqueft,  a  Reftitution  fhall  be  award- 
ment.  ed,  &c.    Alfo    if  an  Appellee  die  in  Prifon,  it  feems.  That  the  like  In- 

^f"^"'  h  4""'y  ^^'^  t)e  made  by  Inqueft  of  Office,  and  thereupon  a  Reftitution  a- 
^S  P^C.  166!  warded,  &c.  And  '  if  an  Appellee  be  outlawed,  or  have  the  Benefit  of  his 
7H.  4.  31.  Clergy  before  Conviction,  or  ftand  mute,  or  challenge  peremptorily  above 
?kz'^Coron  twenty  Jurors,  or  break  from  Prifon,  perhaps  a  Reftitution  ftiall  be  awarded 
81, 194, 379,  upon  fuch  an  Inqueft's  Finding  the  frefti  Suit,  without  any  farther  Inquiry 
360.  whether  the  Appellee  were  guilty  or  not ;  becaufe  by  refufing  to  take  his 

«  uz.  oron.  'p^.j^j^  j^^  tacitly  feems  to  admit  himfelf  guilty.  Alfo  if  one  bring  an  Ap- 
Forfeiture.ij.  peal  againft  two,  whereof  one  is  attainted,  and  the  other  acquitted;  yet 
^i  H^H  PC  "  '^  feems,  he  fliall  have  a  Reftitution.  But  ^  if  both  the  Appellees  had 
5^0.  '  been  acquitted,  it  feems,  That  the  Appellant  ftaould  never  have  his  Goods 

21  Ed.  4.  16.  again,  though  it  were  exprefly  found  that  they  were  his  Goods,  but  he 
?o  H.  4.  ^^^^  forfeit  them  to  the  King  for  his  falfe  Appeal.  But  ^icere  if  this 
pi.  18.  '  ought  not  to  be  underftood  of  fuch  Goods  only  '  as  were  before  feifed  to 
40  Aff.  39.     the  King's  Ufe,  as  having  been  waived,  &c. 

pi.3u'^'  ^'-'^-  54-  As  to  the  fifth  Particular,  i;/2.  Whether  the  Appellant's  Title 
8H.  4.  I.  to  fuch  Reftitution,  ftiall  be  preferred  to  any  fubfequent  Title  gained  in 
P',  ^-  the  Goods ;  It  feems  clear,  That  the  Appellant's  Title  to  fuch  Reftitution 

Fitz.  Coron.  ftiall  not  ^  be  barred  by  any  Seifure  of  fuch  Goods,  as  being  Waifs,  or 
42. 7'.  '94.  Eftrays,  or  the  Goods  of  Felons,  ©"<:.  nor'  even  by  a  Sale  of  them,  bond 
466  ^'^^'  /'''''  ^'^^^^  i"  Market  overt,  CSc.  And  by  the  like  Reafon  it  is  certain, 
s.P.C.  i66.  that  the  Profecutor  of  an  Indidment,  fince  21  77.  8.  11.  fet  forth  more  at 

2  Leon.  108.  j^,.gg  \^  ti-^g  p(;xt  Sedlion,  ftiall  not  be  barred  of  his  Reftitution  by  any  fuch 
*  Fiiz  Coron!  Seifure,  or  Sale,  &c. 

367,368.  ScB.  55.     As  to  the  fixth  Particular,  viz.  Whether  there  ftiall  be  a  Re- 

5^  V°  *  ftitution  of  the  Goods  ftolen,  upon  any  other  Profecution  befides  that  of 
Sea.  48"^"  Appeal ;  It  feems  to  be  clearly  agreed,  ■"  That  by  the  Common  Law  it 
5  Co.  1 10.  a.  could  not  be  had  upon  any  other  Profecution  whatfoever :  But  to  remedy 
Contia"  '^^  ^^^^  Inconvenience,  it  is  enadted,  hy  21  H.  S.  11.  That  if  any  Felon  or  Fe- 

3  inft.'zz;.  km  do  rob,  or  take  aivay  a?iy  Money,  Goods  or  Chattels,  from  aiiy  of  the  King's 
*"  s.P.C.  186.  Suhje£fs,  from  their  Perfons  or  other 'wife,  within  this  Realm,  and  thereof  the 
\?Ed!l^\e.f^f^  Felon  or  Felons  be  itidiBed,  and  after  arraigned  of  the  faid  Felony,  and 
pl.  7.  found  guilty  thereof,  or  oth^rwife  attainted  by  Reafon  of  Evidence  given  by 
Keylmg35,  ^f^^  Party  fo  robbed,  or  Owner  of  the  faid  Money,  Goods  or  Chattels,  or  by 
See  the  Books  ony  Other  by  their  Procurement ;  that  then  the  Party  fo  r'obbed,  or  Owner,  fl^all 
cited  Sea.  49.  he  rcfiored  to  his  faid  Money,  Goods  and  Chattels;  and  that  as  well  the  Ju- 
Qiis^e  Hetleyyyy^.^,^  ^  Gaol-Delivery,  as  other  Jiifices,  after  whom  any  fuch  Felon  or  Fc- 

Fiiz.  Avowry, 

Ccron  71,31?,  319.      Eio.  Appeal,  24.         '  Keyling  34,  47.       Quxre  Moor  360,       Popham  84.  1  And.  344. 

I  H.  H.  P.  C   543,  544.  ">  4  H.  7.  c;.  pl.  I.      F)i2.  Coron.  62,  460.      S.P.C.66.      Letter  E.      165,167. 

Letter  A.     HP.  C.  212.     Latch  144.     iHH.P.  C.  542. 
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lorn  p.-'all  he  found  gtiilt)\  or  othe)-wijh  attaiiitcd^  by  R^afan  of  Evidence 
given  by  the  Party  Jo  rohbtd,  or  Oivner^  or  by  any  other  by  their  Prccure- 
vient,  have  Power  by  the  /aid  AS}  to  aivard,  from  Time  to  Time,  Writs  of 
Rejiitutiofi  for  the  faid  Money^  Goods  -and  Chattels,  iji  like  Manner  as 
though  a7iy  fitch  Felon  or  Felons  toere  attainted  at  the  Suit  of  the  Ptirty  in 
Appeal. 

SeSf.  56.  S\t  JVilliam  Sfaimdford,  'in  liis  Conftriiilioh  of  this  Statute,  .5  P.  C.  i6v 
feems  to  incline  to  an  Opinion,  That  the  Party  may  have  a  Rci'titution  1  H- H.  I' C 
by  Virtue  of  it  without  making  any  freOi  Suit;  and  this  feems  to  be  a-^**^" 
greeable  to  Pradice,  and  the  Purport  of  the  firft  Part  of  the  Statute, 
which  feems  to  require  no  more  in  Order  to  intitle  the  Party  to  a  Re- 
ititution,  than  that  the  Indidee  be  found  guilty,  or  otherwife  attainted 
by  his  Evidence,  &c.  Yet  if  it  fliall  plainly  appear  to  the  Court,  That 
the  Party  hath  been  guilty  of  grofs  Negledl  in  profecuting  the  Offender, 
it  may  reafonably  be  argued;  That  he  is  not  intltled  to  a  Rcititution  • 
for  the  latter  Part  of  the  Statute,  by  ordaining,  That  Writs  of  Reftitu- 
tion  (liall  be  awarded  as  though  the  t^lon  had  been  attainted  in  an  Ap- 
peal, feems  to  comply.  That  it  is  a  fufficient  Favour,  within  the  Intention^ 
of  the  Makers  of  the  Statute,  to  the  Profecutor  of  an  Indidment,  to  give 
him  a  like  Remedy  for  a  Reftitution  of  his  Goods,  as  the  Common  Law 
gave  to  the  Plaintiff  in  an  Appeal;  but  it  is  certain,  ''That  the  PlaintiffbSupraSea. 
in  an  Appeal,  who  appears  to  have  been  guilty  of  fuch  a  Negledi,  can- 5°.  5'' S^- 
not  demand  a  Reftitution  by  the  Common  Law.  And  the  Conftru6lion 
I  would  contend  for  will  appear  the  more  reafonable,  if  it  be  confidered^ 
that  it  hardly  can  be  imagined  to  be  the  Intention  of  the  Makers  of  the  Sta~ 
tute,  to  give  the  Party  a  greater  Benefit  from  a  Convidtion  grounded  on 
his  own  Evidence,  as  a  Convidfion  on  an  Indidiment  may  be,  than  from 
a  Convidion  on  the  Evidence  of  others,  as  a  Convidtion  in  Appeal  mufl 
be.  However,  if  it  ftiall  appear  to  the  Court,  upon  the  Evidence  at  the 
Trial  or  otherwife,  That  the  Party  has  been  reafonably  diligent  in  profe- 
cuting the  Offence,  I  readily  grant,  That  the  Juftices  may,  if  they  think 
fit,  in  their  Dilcretion  award  a  Reftitution,  without  making  any  Inquiry 
Concerning  the  frefh  Suit ;  but  this  feems  to  be  no  more  than  they  may  alfo 
do  in  Appeal,  if  they  think  fit,  as  I  have  already  more  fully  endeavoured 
to  fhew  in  Sedion  52. 

SeB.  ^y.     As  to  the  feventh  Particular,  viz.   Whether  there  fhall  be 
a  Reftitution  to  any  Goods  not  mentioned  in  the  Appeal ;    There  is  no '« Fltz.Cofor. 
Doubt,  but  that  if  a  Man  be  robbed  of  feveral  Goods  by  the  fame  Per- '<?°- 
fon,  either  at  the  flime  or  different  Times,  and  fuch  Goods  be  feifed  as,  fnii.  227.^ 
Waifs,  &c.    and  afterwards  the  Party,    in  his  Appeal   for  the   Robbery,  5  Co.  no.  a. 
mention  fome  of  thofe  Goods  only,  and  omit  thofe  reft,  and   the  Appel-^'jj' H'  p^^ 
lee   be   convided^  C^c,    the  Appellant  fhall    be   reftored   to  fuch  oi   the  538. 
Goods    only   as   were    mentioned   in   the  Appeal,    and  the  reft  fhall  be 
confifcated,    not   only   in  Refpedl  of  that   Favour  which  the  Law  pre- 
fumcs  that  the  Appellant  beareth  to  the  Felon,  in  making  the  Charore  a- 
gainft  him  eafier  than  it  ought  to  have  been,  which  might  poffibly  have 
given  him  an  Opportunity  to  have  efcaped,  but  alfo  becaufe,  as  it  feem- 
ethi,  the     Reftitution     ought    regularly    to   be   grounded  on   the   Record 
of  the  Appeal ;    and  by  that  no  other  Goods  can  appear  to  have  been 
ftoln   than   what  are  mentioned  in   it:    But  whether  an   Appellant,  who  Vi(?e  fupra 
had,  before   his  Appeal  brought,    lawfully  regained  the  Poffeffion  of  his^^'^-49.  S4« 
Goods  itoln,    fliall    forfeit   to   the  King   fuch  of  them  as  he   leaves  out 
of  his  Appeal,    doth    neither    clearly    appear  from   the   principal  ^  Cafe '^fitz.  Corot. 

concern-  '^'^^" 
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concerning  this  Matter,  nor  from  any  of  the  Books  above  cited,  which 
•  Vide  Fitz.    feem  chiefly  to  rely  on  the  Autho-ity  of  it.     But  there  is  a  fpecial  •■  Cafe 
BrTReilitu    wherein  the  Appellant  fliall  recover  Things    which    were   neither   flola 
tion,  22.        from  him,    nor  mentioned  in   his  Appeal ;    as  where  the  Appellee  fells 
Property,  34.  b  jj^g  Xhings   ftoln,  or   exchanges  "^  them    for   fome   other   Thing,  before 
^Noy  128°   the  Appeal  brought,  and  the  Money  taken  on  the  Sale,  or  Thing  given 
•Cro.El. 66 1. in  Exchange,  are  feifed  to  the  King's  Ufe,  ^c.  in  which  Cafe  they  fliall 
be  delivered  to  the  Appellant,  on  the  Convidion  of  the  Appellee,  though 
they  were  never  in  his  Poffeffion  before ;  for  he  appears  to  be  in  no  Man- 
ner  of  Fault,   and    there   is   no   Reafon    that    he   fhould    be   prejudiced 
by  the   A<fl  of  the  Felon.     And   I  take  it  for  granted.  That  in  all  thefe 
Cafes  the  Law  is  the  fame  at  this  Day  in  Relation  to  a  Rellitution,  by 
Force  of  the  above  cited  Statute  of  2 1  H.  8.  to  the  Profecutor  of  an  In- 
didlment. 

And  now  I  am  come  to  an  Appeal  of  Rape ;  for  the  better  Underftanding 
of  the  Nature  whereof,  I  fhall  confider, 

1.  By  whom,  and  in  what  Manner  it  may  be  brought. 

2.  In  what  County. 

3.  Within  what  Time. 

'  Braflon 

fIcw  Lib  I.  ^^^-  5^-  As  to  the  firft  Point,  viz.  By  whom,  and  in  what  Manner 
Chap'.  25.  *  an  Appeal  of  Rape  may  be  brought ;  It  feems,  ''  That  by  the  Common 
Sea.  14.  Law,  it  might  be  brought  by  any  Woman  who  had  been  ravifhed,  a- 
Sel"Book  °'.  gainft  the  Ravifher,  whether  fuch  Perfon  raviflied  were  the  Nief  ^'  of 
Ch.  4i.Sea.  the  Ravifher,  or  a  Free  Woman,  and  whether  flie  were  a  Virgin,  Wife 
or  Widow ;  neither  ^  do  I  find  that  fhe  could  be  barred  of  her  Appeal  at 
the  Common  Law,  for  confenting  after  the  Rape,  to  the  Raviflier,  as  flie 
1  inft  I'z's.b-niay  ^  be  at  this  Day,  by  Force  of  the  Statutes  of  Wejtminjiei-  2.  34.  and  6 
Sea"'ro"'  ^^^-  2-  ^-  ^"^  ^^  feems  that  a  Woman  lawfully  married,  can  neither  ''  by 
Contra,  "  the  Common  Law,  nor  by  Force  of  any  Statute,  bring-  fuch  an  Appeal 
Fitz.  Coron.  without  her  Hulband,  as  one  married  de  faSlo  only,  and  not  de  jure, 
s.^P.  C.  g8  b.  perhaps  may. 

'VideBraft.  Scii..  59.  But  howfoever  the  Common  Law  might  ftand  in  Relation  to 
s'^p  c  61  ApP^^^s  of  Rape,  it  feems.  That  they  were  wholly  taken  by  the  Sta- 
i48.'Letter'A.tute  oi  Wcpiminjlcr  i.  13.  by  which  the  Offence  of  Rape  was  reduced  to 
%  Vide  2  Inft.  a  Trefpafs  only,  and  confequently  punifliable  only  by  any  Adion,  or  Indid- 
^h'h'p  C  ^^"*  °^  Trefpafs:  But  afterwards,  Appeals  of  Rape  were  given  again  by 
6J2!  '  '  the  Statute  of  Wejlminpier  z.  34.  by  which  it  is  enadied,  That  ij  a  Man 
Infra  Sea.  59.y-.^^^^  thenceforth  do  ravifi  a  Woman  married.  Maid  or  other,  ijohere  JJje 
^°iH.\.  zi.did  net  confcnt,  neither  before  nor  after,  he  Jlmll  have  judgment  of  Life  and 
pl.  2.  Member.     And  likewife  where  a  Man  raviJJ:eth  a  Woman  married.  Lady, 

V^q'W  Dampd  or  other,  nvith  Force,  a  It  ho'  JJ:e  confent  after,  he  J}:all  have  Judg- 
'  47  Air.^6.  ment  as  b>fore  is  /aid,  if  he  be  attainted  at  the  King's  Suit,  and  there  the 
Littleton,       xi}ig  Jl:all  have  the  Suit. 

fitft'^ts-  ^''^-  ^°-  -^^  ^^^^^  ^°  ^^  ^"  ^^^^^'  '  '^^^^  '^'^  Statute  imph'edly  gives 
s.  p.  C.  6, 81.  an  Appeal  to  the  Woman   who  does  not  confent  to  the  Raviflier,   that 

^f""*  it  feems  needlefs  to  endeavour  to  prove  it ;   but  it  is  obfervable,  "^  That 

g.iry,  49^  the  Statute  does  not  reftore   the  old  Common  Law  in  Relation  to  fuch 

Bro.  Coron.  Appeals,   as  it  would  have  done,  if  it  had  only  repealed  the  abovejnen- 

k'vide  (t3  ra  ^'o'lcd  Statute  oi  Wefminjier  1. 1 3.  but  makes  a  new  Law  in  Relation  to  them ; 
Cli.  lo.Sed.  from 
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from  whence  it  follows,  That  all  Appeals  of  Rape  at  this  DaV^  mufl '  coa-V9E'3.4  26  s. 
elude  contra  fonmvi  Statuti.  '  ^"^'J^-  ^'"^'"^ 

ScB.  6  T .  It  is  farther  enndled,  by  6  Rich.  2.  6.  in  the  following  Words,  Dye/ 20.:. 
Again]}  the  Offenders  and  Raviflxrs  of  Ladies,  and  the  Daughters  of  Noble^f\:  ^^; 
men,  and  other  JVomen  in  every  Part  of  the  Realm  ^  in  thefc  Days  of  hiding  ^i^^T^'^ 
more  violently,  and  much  more  than  they  were  isont :  It  is  ordained  and 
fablifed.  That  ivherefoever,  and  ivhenfever  fuch  Ladies,  Daughters  and  other 
IVomen  aforefaid  be  ravUhed^  and  after  fuch  Rape  do  confcnt  to  fuch  Ravifers, 
'That  as  icieil  the  Ravifiers  as  they  that  be  ravifxd,  and  every  of  them,  be  from 
thencfoith  di fabled,  and  by  the  fame  Deed  be  unable  to  biive  or  challenge  all 
Inheritance,  Doiver  or  joint  Feoffment  after  the  Death  of  their  Hufands  and 
Ancejlors.  And  that  incontinently  in  this  Cafe,  the  next  of  the  Blood  of 
thofe  RaviJJ.Yrs,  or  of  them  that  be  ravip.H'd,  to  ivhom  fuch  Inheritan.ce, 
Dower  or  joint  Feoffment  ought  to  revert,  remain  or  fall  after  the  Death  of 
the  Ravijloer,  or  of  her  that  is  fo  ravijked,  fhall  have  Title ;  That  is  to  fay ^ 
after  the  Rape  to  enter  upon  the  Ravifer,  or  her  that  is  ravifed,  and  their 
A/Jigns,  and  Land-  Tenants,  in  the  fame  Inheritance,  Dower  or  joint  Feoff- 
ment, and  the  fame  to  hold  in  State  of  Inheritance :  And  that  the  Husbands 
of  fuch  Women,  if  they  have  Hufands,  or  if  they  have  710  Husbands  in  Life, 
that  then  the  Fathers,  or  other  next  of  their  Blood,  have  from  thenceforth  the 
Suit  to  purfiie,  and  may  fue  againjl  the  fame  Offenders  and  Ravifiers  in  this 
Behalf  and  to  have  thetn  thereof  convidi  of  Life,  arid  of  Member,  although 
the  fame  JVomen  after  fuch  Rape,  do  conj'cnt  to  the  Jaid  Ravijhers.  And  the 
Defendant  in  this  Cafe  fall  not  be  received  to  wage  Battel,  but  the  Truth  of 
the  Matter  jhall  he  tried  by  Inquiftion  of  the  Country.  Saving  always 
to  our  Lord  the  King,  and  to  other  Lords  of  the  Realm,  all  their  EJ cheats  of 
the  Jaid  Ravifxrs,  if  peradventure  they  be  thereof  conviSl. 

In  the  Conftrudlion  of  this  Statute  the  following  Points  have  been 
holden. 

"..H.4.,3. 

SeB.  62.     Firfl,  That  ''  in  an  Appeal  brought  upon  it  by  a  Hufband  forttz.  Coron. 
the- Rape  of  his  Wife,  it  is  a  good  Plea,  That  the  Appellant  and  Woman  ^'^' ^-^•. 
ravifl)ed  were  never  lawfully  married,  which  fhall  be  tried  by  the  Bifhop's  mTnt^q'*' 
Certificate,  who,  if  the  marriage  were  unlav/ful  by  Reafon  of  a  Precon- '  1 1  H.4!  14. 
tradl,  ^c.  ought  to  certify  againft  the  Appellant,  F''^-  CoroA. 

Se£l.  63.     Secondly,  That  there  is  no  "^  Necefiity  to  alledge,  That  thes.  P^C  81. 
Woman  did  confent  to  the  Raviflier,  in  a  Count  which  rehearfes  the  Sta- better  C. 
tute,  and  concludes  that  the  Rape  was  againft  the  Form  ofitj  which  im- ?/' ^'^'P^' 
plies,  that  the  Woman  confented,  ^c.  pi.  68. 

Sc6l.  64.  Thirdly,  That  ^  if  a  Woman  who  hath  neither  Hufband  nor',^  'nil  43  4. 
Father,  be  ravifhed  by  her  next  of  Kin,  and  confent  to  him,  the  next  ofsSjg^'^o. 
Kin  to  the  Ravifher  fliall  have  the  Appeal.  i  H.  H.'p.  a 

Seel.  65.     Fourthly,  That  "=  whofoever  happens  at  the  Time  to  be  nextf^.^p^  , 
Heir  to  the  Perfon  (o  ravilhed,  and  contenting,  ^c.  fliall  have  the  Ap-  f  Fitz.  Affife,' 
peal,    and  alio  enter  ^  into  the  Lands  of  the  Perfon  ravifhed,  and  retain  ^7- 
them  againll  any  other  who  fliall  afterwards  happsn  by  Matter  f>:  pojl  fa£?o  l^'  *'  ^i*^ 
to  become  Heir  ;  and  tlierefore  where  a  Woman  having  Ifllie  only  a  Daugh-  Long'^qmnio' 
ter,  confents  to  a  Ravifher,  and  the  Daughter  enters,  and  then  a  Son  is  ^d.  4- 6o,6t. 
born  to  fuch  Woman,  the  Daughter  fliall  retain  the  Lands,  becaufe  fhe  took  l^^^j^fhl 
them  by  Virtue  of  a  Title  given  by  the  Statute  which  firfl  veftcd  in  her  as  ?  Co.  6..  a. 
a  Purchafer.  and  never  was  in  any  Ancellor.  tf  V?"     , , 

•'  PI. Com  56. b. 
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•  Longquin-  5^^_  66.  Fifthly,  That  =>  the  next  in  Remainder  or  Reverfion,  to 
'°'^g'*^-'^- 5^'whom  the  Lands  of  the  Woman  who  confents  to  a  Raviflier  would  come 
|?o.  Entry  if  flie  Were  dead,  fliall  enter  and  retain  her  Lands  by  Virtue  of  the  Sta- 
Congeable.  j^^g^  provided  he  be  of  Kin  to  her,  albeit  another  Perfon  be  nearer  j 
?  Ed.  4. 5.  yet  it  feems.  That  the  Perfons  fo  intitled  to  the  Lands  cannot  have  an  Ap- 
pl-  24-  peal  of  Rape,  where  there  is  another  nearer  of  Kin  ;  for  though  the  Claufe 

Fitz.  Affife,  j.g]ating  to  the  Entry  into  the  Lands  feems  to  intitle  fuch  of  the  next  of 
*''■  Kin^  to  whom  the  Inheritance  would  fell  after  the  Death  of  the  Party, 

whether  they  be  abfolutely  neareft  or  not ;  yet  the  Claufe  relating  to  the 

Appeal  feems  to  extend  to  none  but  the  Hufband,  or  Father,  or  very  next 

of  Kin. 
"Longquin-       ^g^^  67.     Sixthly,  That  it  is  not ''  fufficient  in  fetting  forth  the  Title  of 
Pl'  ^Q^mll'  ^^^  Perfon  claiming  the  Lands  by  Virtue  of  the  Statute,  to  fay  in  general, 
43.  ""^      '  That  he  is  next  of  Blood  to  whom  the  Inheritance  would  fall,  £?r.  without 

fliewing  fpecially  in  what  Manner  he  is  fo,  Gff. 
'Longquin-       SeB.  68.     Seventhly,  That  it  is  not  "^  conclufive  Evidence  to  prove  the 
to,  Ed.  4. 59,  Woman's  Confent  to  the  Raviflier,  to  fhew.  That  flie  lived  with  him  feme 
B°o.  Emry     Years  as  his  Wife,  and  had  a  Child  by  him,  if  all  the  Time  fhe  was  under 
Congeabie,     his  Power,  and  never  at  her  Liberty. 

^"^Ed  ^^^-  ^9-     Eighthly,  That  ^  if  the  Party  raviihed  and  confenting  to  the 

pl.  24.  Ravifher,  be  under  the  Age  of  twelve  Years,  flie  fliall  not  lofe  her  Lands 

••Pl.Coin.  by  the  Intent  of  the  Statute,  for  that  the  Confent  of  a  Woman  under  that 
Ik  J  Danv.  Age  is  looked  upon  as  given  by  one  uncapable  of  Difcretion,  and  therefore 
Abr.  698.      is  not  regarded  by  the  Law. 

pl.  12.669,  ^^^  jQ^  Ninthly,  That '  in  Appeals  brought  on  this  Statute,  the 
Letter  B.  Count  ought  to  rehearfe  it:  But  I  do  not  find  any  Refolution  cited  to 
1  Inft-  79-  maintain  this  Opinion.  It  is  true  indeed,  That  in  the  Year-Book  of  1 1 
L^TrC^''  ^-  4-  '3'  H-  the  Statute  is  recited  in  an  Appeal  grounded  on  it:  But  it 
See  iH.  6. 1,  is  not  there  faid  to  be  neceffary  to  be  fo  recited  j  neither  do  I  find  any 
pl-  ••  Reafon  given  why  an  Appeal  may  not  as  well  be  grounded  on  this  Sta- 

^s'^^c's'i-tute  without  reciting  it,  as  on  the  Statute  of  Wejlminjler  2.  34.  as  *"  it  is 
Letter  c.  agfced  that  it  may  be :  If  it  be  faid,  ^  That  the  Common  Law  gave  the 
See  1  PL  6  i-f^Tp-je  Appeal  as  is  given  by  the  Statute  of  Wejlminjler  2.  and  therefore 
Bro'  Rapf.  4- there  is  no  Need  to  recite  it;  but  that  there  never  was  fuch  an  Appeal  at 
8  Vide;  H  7. the  Common  Law  as  is  given  by  the  Statute  oiR'ich.  2.  and  therefore  the 
17.pl.  10.  Appeal  grounded  on  it  ought  to  recite  it;  it  may  be  anfwered,  That  the 
» Supra  Sea.  faid  Statute  of  Wejlminjler  ''  does  not  revive  the  old  Common  Law  in  Re- 
59,60.         lation  to  fuch  Appeals,  but  makes  a  new  Law  in  Relation  to  them;  fo 

that  Appeals  brought  upon  it,  do  altogether  as  much  depend  upon  it,  as 

thofe  brought  on  the  Statute  oi  Rich.  2.  do  on  that.  Neither  '  does  there 
:,H  -_  ,7.  appear  to  be  any  fuch  Rule,  That  in  Indidments,  or  Adlions  grounded 
pl.  10.  on  Statutes   which  give  a  Remedy  in  Cafes   which  were  no  W^ay  provided 

f^'°  '^^''■5^4-fyj.  jjy  Law,  there  is  a  Necelfity  to  recite  fuch  Statutes ;  and  indeed  at  beft 

it  feems  but  Surplus  to  recite  what  the  Court  is  bound  ex  Officio  to  take 
kSup.a  Sea.  Notice  of. 

35.47-  Se5l.  yi.     As  to  the  fecond  Point,  viz.    In  what  County  an  Appeal 

3H.  7.  iz.  ^|-  i^^pg  j^jjy  i^g  brought;  there  is  no  Doubt,  but  that  this,  like  all  o- 
j'itz.  Vifne,  ther  ''  Appeals,  is  a  local  Adion,  and  confcquently  ought  to  be  brought 
^-  in  the  County  wherein  the  Felony  was  done.     And  therefore  if  a  Man 

8j°'  ^°  '  take  a  Woman  by  Force  in  one  County,  and  carry  her  into  another, 
&.  P.  C.  63.  and  there  ravifli  her,  the  Appeal  '  fhall  be  brought  only  in  the  County 
h"p"c^"i8"6  ^vherein  the  Rape  was  committed ;  for  the  Taking  in  the  other  was  no 

more 
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more  than  a  Trefpafs,  and  needs  not  be  taken  Notice  of  at  all  in  the  Ap- 
peal of  the  llape  i  and  if  it  be,  is  only  looked  upon  as  Surplus, 

ScSl.  72.     As  to  the  thirtl  Point,  ^'/^.  In  what  Time  an   Appeal  of 
Rape  may  be  brought;  it  feems,  TJiat  at  this  Day  it  may  be  brought  in 
ij^iy    rcafonable  ^  Time,    the    Jiulgmcnt '' whereof  lies   in    the   Difcretion  >s.  P.  C.  6j. 
of  the  Court,  for  that  at  the  Common  Law   there   was  nQ  certain  Time^"'"^'- 
limited  for  the  Bringing  of  it;  and   the   Statute  of  Wefiminfi.er  1.  13.  by,H.H.P. ci 
which  the  Offence  of  Rape  was  turned   into  a  Trefpafs,  and  forty  Days  632,  633. 
limited  for  the  Suit  of  the  Perfon  ravifhed,  is  repealed;  and  the  Statute ^^''^^j"P''* 
oi  Glouctjlcr  ^.  which  requires  that  Appeals   be  brought  within  the  Year  LictieLn  69.' 
and  Day,  extends  only  to  Appeals  of  Death;    and  the  Statute  of /^f/?- zl"'^- 5^- 
mtnfier  2.  ^4.  which  makes  Rape  a  Felony  again,  limits  no  Time  fqr  die ^"^'^g ^"^' 
Bringing  of  it,  but  leaves  it  to  the  Conftrudion  of  Law,  which  fliall  be     '  **  ' 
agreeable  to  the  ancient  Rules  of  Law  in  fuch  Points,  wherein  th?  Statute 
is  filent.  ' ' 

SeSl.  Ji-     And  now  I  am   come  to  an  Appeal  of  Arfon ;    'but  the  <^  ilnfi,288.«. 
Learning  relating  to  it  feeming  to  be  altogether  obfolete  at  this  Day,  I  fliall 
refer  the  Reader  to  the  Old  ^  Books  for  it.  "  Fietalib.  t. 

cha^  37. 

Having  thus  endeavoured  to  fliew  in  what  Courts  Appeals  may  be  brought,  chap.  27.''* 
and   the   feveral  Kinds  of  them,  and  examined   the  Particulars   which 
feemed  moft  properly  to  come  under  the  Confideration  of  each  Kind,  I'  2  Inft  313. 
ihall  now  proceed  to  examine  fome  of  her  Matters  concerning  them,  where-  ^Xioi'^s^' 
in  I  fliall  consider  them  all  together.     As,  Saik.°59,^62i 

64.       '     ' 

1 .  In  what  Cafes  the  Appellant  and  Appellee  are  to  appear  in  proper  ^gy,'  eTl'^ 
Perfon,  and  where  by  Attorney  or  Guardian.  2  Ri.  j.'i'3.' 

2.  How  the  Appellant  ought  to  declare.  P'  38- 

3.  How  he  may  be  nonfuited.  n"°2.'    ^*' 

4.  For  what  Faults  the  Writ  may  be  abated.  Rartal's  Eu,    [ 

5.  What  may  be  pleaded  in  Bar  of  an  Appeal.  '^"na "'"       '■ 

6.  Where  the  Appellant  and  his  Abettors  fliall  render  Damages  to  the  F  N.B.'zV.p. 
Appellee  for  a  falfe  Appeal.  Contra,  Fitz. 

7.  Where  the  Appellant  is  to  be  fined.  f^'^";"^^' 

21  H.  7.  39. 
Sect.  74.     As  to  the  firfl  Point,  viz.    In    what    Cafes    the   Appellant  P'g  54- 
and  Appellee  are  to  appear  in  proper  Perfon,  and   where    by    Attorney,  30"^^*    ^* 
or  Guardian ;    it  feems.    That  by  the  Common    Law    neither  "  Plaintiff''  i  H.  7.  27. 
nor  Defendant  in  any  Appeal    whatfoever,  whether  of  Felony  or  May-^'-j^Ui' 
kem,  'could  make  an  Attorney,  but  muff   appear  either  by  Guardi-.m  ^ry,  34. 
or  in  proper  Perfon,    on   every  "^  Day  of  Continuance,  except  in  fome '  f ° '^'T.  1 7. 
fpecial  Cafes;  as  where  the  Defendant  being  convicted  in   an  Appeal  ofnelT-'^go 
Felony  prayed  the  Benefit  of  his  Clergy,  and  the  Plaintiff  replied,  that  40  Ed. '3.  42. 
he  had  been  twice  married,    in  which   Cafe  he  might  '  be  admitted  toP'-p^- 
go  on  with  the  Suit  by  Attorney,  becaufe  he  had  nothing  more  to  do  but  vide  Ficzf^' 
to  get  a  Certificate  of  the  Bigamy  from  the  Bifliop,  which,  as  it  was  ^  faid,  Coron.  13. 
any  Stranger  might  procure  as  well  as   the  Plaintiff,     Sed  quaere ,  for  it  iss'p"^'"-''" 
faid,  '  Tliat  none  can  demand  Execution  but  the  Plaintiff,  and  that  the  Fitz  Cororf.^' 
Plaintiff  cannot  do  it  but  in  proper  Perfon;  from  whence  it  feems  rea-/^- 
ibnable  to  argue,  That  he  ought,  in  all  other  Cafes,  as  well  to  carry  on  73'     '^'^*' 
his  .Suit  in   proper  Perfon.     But  it  feems  ""  clear.    That   after  a  Defen-"^?  Ed.  4.  j, 
dant  is  acquitted,  he  may    appear  by  Attorney  fpr  the   Recovery  of  his^l^  , 
Damages   againft  the  Abettors,  &c.    And  it  is  ena<fled  "  by   3  ^Z".  7.   1.^^,24^'' 
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That  the  Appellaiit  in  any  Appeals  of  Murder  or  "Death  of  a  Man,  where  Bat-^ 
tel  by  the  Courfe  of  Common  Law  lies  not,  may  make  Attorney  and  appear  in 
the  fame,  in  the  faid  Appeals  after  thty  be  commenced,  to  the  Ejid  of  the  Suit 
Carth  ''I'^^  ^K^/  Execution  of  the  fame.  But  '  if  a  Defendant  or  Plaintiff  appear  ana 
Skin.  670.  plead  by  Attorney  where  they  ought  not,  and  the  Court  receive  the  Pie*  - 
and  adjourn  the  Caufe ;  it  feems,  That  the  Appeal  is  difcontinued,  becaufe 
fuch  Appeai'ance  was  meerly  void  in  Law.     [58]  '^^ 

As  to  the  fecond  Point,  'viz.  In  what  Manner  the  Appellant  ought  to  de- 
clare ;  I  fhall  refer  the  Reader  for  Precedents  of  Counts  in  Appeal,  to 
*S.  P.  C.  78.      Staundford's  ^  Pleas  of  the  Crown,  and  the  Book  '  of  Entries,  and  fhall 
'  Raftal's  and       ^'^  *^^^  Place  confider  only  the  following  Particulars, 

Coke's  En- 
tries, Titles  j^  In  what  Manner  fuch  Count  mufl  purfue  the  Writ, 
j^o^t.*                   2.  How  it  ought  to  fet  forth  the  Subflance  and  Matter  of  Faft. 
Treraainei5           3.  How  the  Circumflances  of  Time  and  Place. 
*°  33-                   4.  Whether  one  and  the  fame  Count  ought  to  be  againft  thofe  who  do 

not  appear  as  well  as  again  fk  thofe  who  do  appear,  and  againft  the  Ac- 

cefTaries  as  well  as  the  Principals. 

SeB.  y^.     As  to  the  iirfl  Point,  viz.  In  what  Manner  the  Count  in 
Appeal  muft  purfue  the  Writ ;  I  fhall  take  it  for  granted.  That  this,  like 

*  Finch  of     all  Other  Counts  in  other  Actions,  muft    in   Subftance  "^  agree   with  the 
Law  357.       Writ,  which  fhall  be  abated,  if  the  Count  vary  from  it  in  any  material 

Point,  And  therefore  in  a  Common  Appeal  of  Death,  if  the  Appellant 
declare,  That  the  Appellee  traiteroufly  killed  the  Perfon  deceafed,  as  he 
« Bro.  Ap-  was  going  to  fuccour  the  King  in  his  Wars,  the  Writ  fliall  be  abated  " 
peaJ,  12.  becaufe  that  contains  no  Charge  of  Treafon.  So  alfo  if  the  Plaintiff, 
4;  Ed.  3.  25.  jn  jjn  Appeal  of  Mayhem,  declares,  That  the  Appellee  beat  as  well  as 
21  Ed.  3. 23.  maimed  him,  the  Writ  fhall  be  abated  "^  becaufe  that  mentions  not  any 
pI-  '6.  I        Battery. 

Letter  C. 

*  Fitz.  Core.  As  to  the  fecond  Point,  viz.  In  what  Manner  the  Count  in  Appeal  ought 
to  fet  forth  the  Subftance  and  Manner  of  the  Fa<ftj  I  fhall  obferve  the 
following  Particulars. 


SupraSeifl.  20. 


SeB.  76.  I.  That  where  feveral  are  prefent  at  the  Fadl,  and  one 
only  adtually  does  it,  and  the  others  abet  and  encourage  him,  it  is  in 
»iiH.4.i3b.  the  Eledlion  of  the  Plaintiff,  either  to  fuppofe  ^  in  his  Declaration,  That 
4H.  7. 18-  every  one  of  them  did  the  Fa<!^,  becaufe  in  fuch  a  Cafe  the  Adl  of  one 
s.p'.C. 44.  Js,  in  the  Judgment  of  the  Law,  the  Adt  of  all ;  or  to  fhew  the  fpecial  ^ 
Letter  B.  80.  Manner  of  the  Cafe  as  in  Truth  it  was,  and  fet  forth  the  Fad:  to  have 
Letters  a  D.  ^^^^^  ^^^^  ^^^    1     ^j^^  Perfon  who  did  it,  and  the  others  to  have  been  his 

SupraSeft  19-    .  ,  ci> 

H.  P  C.  187.  Abettors,  &c. 

Bro.Rape.2,3.  ^^^_  yj_  11^  That  no  Periphra/is,  '  or  Circumlocution  whatfoever, 
feToHh^S"  will  fupply  the  Want  of  thofe  Words  of  Art,  which  the  Law  hath  appro- 
laignment  of  priated  for  the  Defcription  of  the  Offence ;  from  whence  it  follows,  That 
Principal  &  ^j^  Appeal  of  Death  cannot  ''  amount  to  a  Charge  of  Murder  without 
''4C0. 41.  the  Word  Murdravit,  let  it  be  never  fo  exadl  and  particular  in  fetting 
Fitz  Coro.  forth  the  Malice  and  all  other  Circumftances  of  the  Killing ;  neither 
97, 216. 

40  Aff.  2 J.  44  F,d.  3.  38.  pi.  31.  Raflal's  Entries  43.  b.  45.  pi.  1.  46.  pi.  2.  47.  pi.  3.  Coke's  Entries  57.  &c 
»5  Co;  121. b.  *  Dyer  261.  pi.  a6.     Far,  16.     Cro,  Jac.  ao.     SaJk.  377.     9  Ed.  4.  26.  b. 
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'  can  an  Appeal  of  Rape  be  lufflcient  without  the  Word  Raptilt ;  nor  "'  an  .  s  ?.  c  f  r 

Appeal  of  Larceny  without  the  Word  Ccpit ;  nor  "  an  Appeal  of  M.iyhem  'ftter  B.  24 

without  the  Word  Muyhcwiavit ;  nor  any  •*  of  the  Appeals  above  mentioned  Le^er  D  ^^ 

"without  the  Word  Fetonick  g  Ed%.  26. 

Se^.  78.  III.  That  in  every  Appeal  of  Larceny  '  it  muri:  exprefly  ap-  ^"  '^  7-  7- a 
pear  whofe  the  Goods  were  that  were  fl:oln>  and  in  every  Appeal  of  Death,  I  p-,"^  'j^^'  *" 
'  who  the  Perfon  was  that  was  killed  ;  becaufe  otherwife  it  cannot  appear  di^flment,;,  g. 
that  the  Plaintiff  is  intitled  to  the  Appeal ;  yet  an  Indiftment  ^e  worte  c  f  ^  ^ J^^- 
cujufdam  ignofi,  or  for  felonioufly  ftealing  ^  the  Goods  cujrtfdcim  ignoti,  is  h  p.'^c.  zo? 
good  ;  for  it  is  fufiicientj  That  the  Perfon  injured  was  under  the  Proted:ion '  Supra, Sea. 
of  the  Law.  <Is  p  c 

SeSf,  79.     IV.  That  in  an  Appeal  of  Rape  the  Fa<a  feems  to  be  fuffi-^  96  Letter^c 
clently  '  declared,  by    fliewing,  That   the    Defendant  yt'/owVt?   raptiit   the  ^'- °- C- 2°^' 
Woman,    without  adding   the   Words    carnaliter  cogtiovii,    or  any  others  ^^J'n  ^  -  ^ 
tantamount,  or  firll  fliewing  the  particular  Manner  of  the  Terror  or  Vio-  1  Culft  93. 
lence,  and  then  concluding,  That  the  Defendant  //c  yt'/c/z/Vt?  rapiiit.     Al^^'"  J**^-/"- 
fo  it  ieems,  '^  That  the  like  general   Manner  of  fetting  forth  the  Faft,  isp/67.^°''' 
fufficient  in  an  Appeal  of  Larceny  j  but  it  feems  to  be  ufual,  in  Appeals  QiJ^f^  '  H. 
of  Larceny,  to  fet  forth  the  Price  of  the  Things  floln  ;  but  whether  this  L^n'i^^V'' 
be  neceflary  for  any  other  Purpofe  than  to  fliew,  That  the  Crime  amounts  Endiament, 
to   Grand   Larceny,    and   to   afccrtain   the  Goods,    in   Order  thereby  the  l^- 
better  to  intitle  the  Appellant  to  a  Reftitution,   I  leave  to  be  confidered.c  Rafi^i-fg^^^' 
But  '  in  an  Appeal  of  Mayhem  it  feems  necelTary;    Firfl,    To  fet  forth  "ies,  53.6. 
particularly  in  what  Manner  the  Hurt  was  done,   and  the  Confequences  ^I'-.'^p 
following  it,  and  then  to  conclude,  That  the  Defendant  ,^f  y^/w/Vc*  ;;mv- riia'mentl'io. 
hemiavit  the  Appellor.     Alfo  it  feems  clear,  "'  That  in  an  Appeal  of  Death  s  P.  C  95. 
it  is  neceffary,  not  only  from  the  Statute  o?  Glocejier  ""  Ch.  9.  which  re- ('^"^l,^' 
quires,  That  an  Appeal  of  Death   fhall  declare  the  Deed;  but  alfo  from  2:  AO".  94. 
the  Common  Law,  firft.  To  fet  forth  in  the  Count  all  the  fpecial  Circum- '  ^  ^'^  ^°7' 
fiances  of  the  Fadl,  and  °  then  to  conclude.  That  the  Appellee  ftc  fclonke  k-,j.  q'^^^ 
murdravit  the  Party ;  and  this  being  the  Appeal  moft  in  Ufe  at  this  Day,  it  '59. 
may  not  be  improper  to  fet  down  thefe  following  Rules  concerning  this  \ '''  ^„94' 
Matter.  °  ^T.V  ' 

Sc'^.   80.     I.  That  every  fuch  Count  ought  to   fet  forth  in  what  Part  f '  ^^  ?'•  7- 
of  the  Body  the  Wound  was  given  ;  in  which  Refpedt,  the  fmie  Certainty  Ppj,^9P|^- 61. 
feems  to  be  required  in  Appeals  as  in  Indiiflments  ;  and  therefore,  if  the  ditement,  9, 
Count  fliy  only,  that  the  Wound  was  given  circa  peSlus ;  it  feems  to  be  vi-  '^• 
cious,  as  it  hath  been  refolved,  1  That  an  Indidlment  in  the  like  Manner  ,  h.h.p°(^' 
uncertain  is,  becaufe  it  doth   not  afcertain  the  Part  wounded,  which,  for  512. 
what  appears,  might  have  been  the  Neck,  Arm  or  Belly;   and  for  the  ^i^- ^•^•^■ 
like   Reafon   fuch  Count  feems  alfo  to  be  vicious,    if  it   fay,    That   the  s.  p.'c.  9.-. 
Wound  was  in  the  Hand,  or  Leg,  or  Arm,  without  ■■  fliewing  whether  it  '-^"'"^  «■ ' 
were  the  right  or  left;  neither  '  is  fuch  an  Uncertainty  holpen  by  laying  j^^''  '   ,, 
other  Wounds  with  fufficient  Certainty,  if  there  be  a  general  Conclulion  Keiiw.  2;  b!" 
that  the  Party  died  of  the  Wounds  above  mentioned ;  becaufe  the  Death  '^';'°''  +''6- 
being  as  much   imputed  to  the  Wound  that  is  infufficiently  laid,    as    tocontr/oH!" 
the  others,  it  appears  not  but  that  it  might  be  chiefly  owing  to  that  whic'i  &  4;-  fa- 
is  infufficiently  laid,  and  therefore  the  Whole  is  infufficient.     But  it   hath  '  ,^^' ^°^- 
been  refolved,  That  it  is  fufficient  in  an  Indidment  of  Death,  and  there- hh.  4.  13. 
fore  it  feems  alfo  to  be  furncient  in  an  Appeal,  to  fhew,  That  the  Wound  '■'"'^-  Coron. 

S   P  C   81 
Letter  C       H.  P.  C.  187.  ''  See  Rail.  Rnt.  53.  b.  54,  55.  'See  Raftil's  Entries  4J.  46.  and  Coke's  F.nirie! 

50.  b.  %\ ,  52,  53.  ''See  Rillal's  Entries  46.  b.  47,  &c.  Coke's  Entries  53    b   54.  &C.  Salkeld  ■j--» 

Far.  16.  "  2  [n!l  3iS,  319.      2  Lev.  i  io,  141.     5  Co.  1  20,  1  z  1 ,  1  23.  "  4  Co   47.  a.         ^ '2  inll    -li* 

*4Co.40.b.     5Co.i2i.b.     -z  H  Ti.  P.  C.  1 86.'  '5Co.j2i.b.  •4Co.4o.b.  ^   "' 
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'-Tfco.  41.  was  given  in  the  left »  Part  of  the  Belly,  or  in  the  left  Part  of  the  Side,  or 
Skin." 443,  in  the  left  Hand,  or  in  the  left  Arm,  or  in  the  Face,  or  in  the  Breaft,  or 
553.  in  the  Belly,  or  even  in  the  Forepart  of  the  Body,  in  which  Cafe  the  Word 

^cf 'jri)  ^°'^y  ^'^^^  ^^  underftood  of  the  Trunk  of  the  Body,  between  the  Neek 
Cro°j'c.  95.  and  Thighs.  And  it  hath  been  refolved,  ^  That  where  there  is  fuch  a  fuf- 
pl-  23-  ficient  Certainty,  the  Addition  of  a  farther  uncertain  or  unintelligible   De- 

^°"'S^°Q^'  fcription,  will  do  no  Hurt;  as  where  a  Wound  is  laid  in  fimjlra  parte 
•>4  Co.  41.  ve?dris  circa  umbilicum,  &c.  in  which  Cafe  the  laft  Words  fliall  be  rejected 
P^-  4-  as  abundant  and  Surplus. 

'S.  P.  C.79^'  'S'''<^-  81.  II.  Such  Count  ought  alfo  '  to  fliew  the  Length  and  Breadth 
Letters  CD.  of  the  Wound,  that  it  may  appear  to  the  Court  that  it  was  mortal;  but  it 
""co  V^b  isfaid,  ''That  anciently  this  was  not  required:  And  if  a  Man  be  fhot,  or 
5  Co.  122.  a.  run  through  the  Body,  with  a  Bullet,  or  Sword,  &c.  it  feems  "^  fufficient  to 
■iS.  P.c.  79.  fay^  That  the  Defendant,  with  Malice,  &c.  ftruck  the  Perfon  killed  in  fuch 
*Tco.  121.  a  Part  of  his  Body,  and  gave  him  in  fuch  Part  morta/e  vuhius  pefietra?is  in 
h.  iz2.a.  C^  per  corpus,  &c.  for  this  fufficiently  (hews,  That  the  Wound  was  mortal. 
'  ^'"'*-  3' 8-  Alfo  in  fome  Cafes  it  is  impolTible  to  fhew  the  Length  and  Breadth  of  the 
4C0.  4i.b.  Wound  where  a  Limb  is  cut  off,  and  "^  therefore  it  is  plain,  That  in  fuch 
42.  a.  Cafes  it  cannot  be  required. 

3  Mo'd'.  202".  ^'■'^-  S2.  III.  It  is  not  fafe,  « in  any  fuch  Count  to  omit  the  Word 
"sCo.  I2Z.  percujjit,  where  the  Fad:  will  bear  it;  and  by   the  Authority  of  fome'' 

2  H.  H.  P.  C.  Books  this  cannot  be  fiipplied,  in  fuch  Cafes,  by  the  Words  dedit  mor~ 
1  Bum.  1 24.  ^^^^  vidnus,  Cs'c.  nor  by  any  other :  Yet  in  Crake's  '  Reports  this  Opini- 
^Cro  jac.635.  on  feems  to  be  queftioned ;  neither  do  I  find  any  Reafon  given  why  the 
^^*^^' d\M  '^o>''i  pcrcujfit  (hould  be  of  fuch  abfolute  NecelTity,  for  it  is  not  fo  much 
28.  as  pretended  in  Long's  ^  Cafe,  which  feems  to  be  the  chief  Foundation 
k  5  Co.  1 22.  of  this  Opinion,  That  this  is  a  Word  of  Art  appropriated  to  this  Ufe  j 
Vide  Dy.  99.  ^^^  ^jj    j|^.^j.   ^ggj^g   j.j,gj.g  contended  for  is.   That  where  the  Death  was 

occafioned  by  any  external  Violence,  coming  under  the  Notion  of  Striking, 
it  muft  exprefly  appear.  That  a  Stroke  was  given.  Nor  does  the  Law 
admit  of  a  lefs  exaft  Certainty,  as  to  the  Setting  forth  the  Fad:,  where 
the  Death  was  occafioned  by  any  other  Means,  as  by  Poifon,  &c.  for  it 
^  4  Co.  44.  b.  ];,ath  been   refolved,  '  That  an  Indidment  f  which   in   this  Refped   feems 

3  Mod.  202.  ^^^  j^  jj^gj.  £j.^^  ^^  Appeal)    fetting  forth,    That  J.  S.   perfuaded  the 

Perfon  deceafed  to  take  a  certain  poifonous  Potion  under  a  Notion  of  a 
Medicine,  and  that  the  deceafed,  Ncfcie72s  prad'  potutn  cum  •vme7io  fore  in- 
toxicatum,  fed  Jide?n  adbibens  dlSlce  perfuajioni  diBi  ].S.  recepit  &  bibif^  is 
infufficient,  becaufe  it  doth  not  exprefly  fay.  That  the  Party  received  and 
drank  the  Poifon.  And  it  was  alfo  refolved,  That  the  Want  of  fuch  Cer- 
tainty is  not  fupplied  by  thefe  Words  immediately  following.  Per  quod 
idem  N.  immediate  poji  receptioncm  veneni  pradi£li  per  tres  boras  immediate 
fcquentcs  languebat  &  obiit  &c.  and  yet  there  cannot  well  be  a  flronger 
Implication  that  the  Poifon  was  taken  and  drank  by  him ;  for  it  being  the 
™  4  Co,  44.  b.  flrid  "  Rule  of  Law  in  thefe  Cafes  to  have  the  Subftance  of  the  Fad  ex-" 
preffed  with  precife  Certainty,  the  Judges  will  fuffer  no  argumentative 
Certainty  whatfoever  to  induce  them  to  difpenfe  with  it.  For  if  they 
fiiould  once  be  prevailed  with  to  do  it  in  one  Cafe,  the  like  Indulgence 
would  be  expeded  from  them  in  others  nearly  refembljng  it,  and  then 
in  others  refembling  thofe,  and  no  one  could  fay  where  this  might  end; 
which  could  not  but  endanger  the  Subverting  of  one  of  the  moft  funda- 
mental Principles  of  the  Law,  by  giving  Room  to  Judges  by  Arguments 
from  what  the  Jury  have  found,  to  convid  a  Man  of  4  Fad  which  they 
have  not  found. 

Sea.  83, 
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Av?.  83.     IV.  Sucli  Count  ought  '  alfo  exprefly  to  fliew  that  the'Party'^^  J^"ft  3^'»' 
died  of  the  Hurt  fpccially  fet  forth;  and  it  hath  been  refolvcd,  ''  That  an^^.  pj^^^' 
Indidment,  and  from  the  fame  Reafon  it  fecms  that  an  Appeal,  fetting  forth 
that  the  Defendant  choaked  the  deceafed,  qua  fuffocationc  obiit^  inflead  of 
lie  qua  fiiffocatione,  &c.  is  erroneous;  yet  where  the  Death  was  caufed  by 
divers  Poifons,  or  Wounds,  &c.  the  Count    may  fay  in    general   that  the 
Party  died  of  the  fcveral  Poifons  or  Wounds  above  mentioned,  without  '  =  3  lnft.  50. 
faying,  That  he  died  of  any  one  of  them  In  particular  ,  for  perhaps  the  Truth  '3  >  • 
of  the  Cafe  might  be,  That  none  of  them   alone,  but  altogether  caufed  ^.'*'b.  '* 
the  Death.     Or  '  the  Count  in  fuch  Cafe  perhaps  may  fay.  That  the  Party  ■^  44  Ed.  3. 
died  of  the  firfl  Poifon  or  Wound,  and  that  he  would  have  died  of  the^^'^^Jl'- 
fecond,  if  he  had  not  died  of  the  firfb,  and  alfo  that  he  would  have  dieds  P.  C.  80.  * 
of  the  third,  if  he  had  not  died  of  the  two  fir  ft.  ^Co"^'  b- 

SeSf.  84.     V.  If  the  Killing  were  with  a  Weapon,   the  Count  muft  =  1^^^°^^,'- 
fliew  with  what  Weripon  in  particular,  and  yet  if  upon  tlie  Evidence  it  tries  46.  pi.  *. 
fhall  appear  that  the  Killing  was  not  by  luch  Weapon,  but  by  fome  other,  ^7-  pj-  ^  +•  ^ 
the  Variance  '  is  immaterial,  and  the   Appellee  ought  to  be  convi<fled,  aSp|.\,' 
fliall  be  fhewn  more  at  large  under  the  Chapter  Oi  Evidence.     And  if  the'  2  ir:ft.  3'8- 
Killing  were  not  by  a  Weapon,  but  by  fome  other  Means,  as  by  poifoning,  1^^^^^  g\^^^' 
drowning,  fuffocating,  burning,    or   the   like,  the   Count  Mnuft  fet  forth  of  Glouceft. 
the  Circumftances  of  the  Fadl  as  fpecially  as  the  Nature  of  it  will  admit.chap  9- 
But  in  fuch  Cafes,  where  no  Weapon  was  uied,  it  cannot  but  be  abfurd  to  j^  p  q  265, 
require  the  Mention  of  one  in  the  Appeal,  and  therefore  the  Statute  ofgCo.  67. 
Glocefter,  Ch.  9.  which  direds  generally,  That  in  all  Appeals  of  Death^'^==^'"*' 3'^' 
the  Weapon  muft  be  fet  forth,  is  to  be  intended  only  ''  of  fuch  Killing  ini.  ^  inft.  j,g^ 
U'hich  a  Weapon  was  ufed  :  For  the  Law  is  fo  far  from  requiring  it  in  other  3' 9- 
Cafes,  that  it  will  not  fufFer  an  Appeal  of  Killing  by  a  Weapon  to  be 
maintained  by  Evidence  of  Killing  by  any  other  Means  in  which  no  Weapon 
was  ufed  ;  neither  will  it  fufFer  an  Appeal  of  Killing  by  any  of  thofc  Means 
without  the  Help  of  a  Weapon,  to  be  maintained  by  Evidence  of  Killing 
by  a  Weapon,  as  fhall  alfo  be  fhewn  more  at  large  in  the  Chapter  above 
referred  to. 

Se6l.  85.     It  hath  been  adjudged,  '  That  the  Words  ^7  Gf  annis  are  not  'Smith  and 
neceflarv  in  fuch  Aopeal,  becaufe  they  are  fo  fully  implied.  f?T"*  a 

Sect.  86,     As  to  the  third  Point,  "ciz.  In  what  Manner  the  Count  in 
Appeal  muft  fet  forth  the  Circumftances  of  Time  and  Place;  it  is  enadled 
by  the  Statute  of  Glocejier^  Ch.   9.   That  if  an  Appeal  declare  the  Deed^ 
the  Tear,  the  Day,  the  Hour,  the  Time  of  the  King,  and  the  Tcnvn  where 
the  Deed  -was  done,  and  with  what  Weapon,  the  Appeal  J]:all  ftand  in  Eff'eSf, 
6cc.     And  tho'  this  more  particularly  relates  ^  to  Appeals  of  Death,  yet  it "  2  lnft.  3 1 7. 
feems  alfo  to  be  generally  a  good  Rule  as  to  the  Circumftances  of  Time  and 
Place  in  other  Appeals ;  and  therefore  I  fliall  confider  them  all  together,  and 
,  firft  premife,  '  That  no  OmilTion  of  any  of  thefe  Circumftances,  where  the  '  i  R.  A.  781. 
Law  requires  them  to  be  exprefly  fet  forth,  can  be  aided  by  the  Convitflion  better  N. 
of  the  Defendant ;  and  then  for  the  better  Underftanding  in  what  Cafes  the 
Law  requires  them  to  be  exprefly  fet  forth,  I  fhall  endeavour  to  ftiew  what 
Certainty  the  Count  in  every  Appeal  ought  to  fhew. 

1.  The  Hour. 

2.  The  Day. 

3.  The  Year  and  Time  of  the  King. 

4.  The  Place  where  the  Deed  was  done. 

S,^,  87. 
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Sl'B.  87.  As  to  the  firft  of  thefe  Particulars,  "jIz.  With  what  Certain- 
ty the  Count  in  Appeal  ought  to  fet  forth  the  Hour ;  it  is  obfervable  that 
•Raft.Eiit.  all  '  the  Precedents  of  fuch  Counts  (excepting  only,  one '^)  in  Appeals 
c^!  pi.  4',^5?<^f  Larceny  in  i^^/rt^s  Entries,  which  feems  to  be  the  only  Book  of  Au- 
» Raft.  Ent.  thority  in  which  any  fuch  Counts  are  to  be  found ;  and  alfo  all  the  Prc- 
« c  k  F  cedents  in  Coke  and  Rajial  of  fuch  Counts  in  Appeals  of'  Mayhem,  take 
jo.°b^  5 1"  pi.  Notice  of  the  Hour,  as  well  as  thofe  in  Appeals  of  Death  ;  '^  and  there- 
2. 52.pl. 3.  ■  fore  certainly  it  is  not  lafe  wholly  to  omit  it;  yet  it  hath  been  holden,  ' 
Y'\' ^^''^.'^^That  fuch  an  Omiflion  is  not  fatal,  even  in  an  Appeal  of  Death,  becaufe 
"Co.'Em.  53!the  Common  Law  did  not  require  the  Mention  of  the  Hour  and  the  Sta- 
pl.  4. 56.  pi.  tm;e  above  mentioned  is  in  the  Affirmative.  Yet  if  the  Hour,  as  well  as 
cg.^pl.'r!  Day  be  fet  forth  in  the  Allegation  of  the  Offence  of  the  Principal,  it  is 
Raft.  Ent.  43.faid  to  be  fatal  to  mention  the  Day  only  in  the  Allegation  of  the  Offence 
b^  46.  pi.  3 1 .  q£  ^YiQ  Acceffiry.  But  it  feems  that  there  is  no  Neceffity  in  any  Cafe 
48  b.  49.  pi.  pr^cifely  to  alledge.  That  the  Fad:  was  done  at  fuch  an  Hour,  but  that 
6.  ;o.  pi.  10.  it  is  fufficient  to  fay.  That  it  was  done  about  fuch  an  Hour,  as  appears  from 
fg'p  c  go  J,  every  '  one  of  the  Precedents  in  Coke  and  Rajlal,  in  which  the  Hour  is 
1  Buift.  82.  mentioned,  and  alfo  from  other  ^  good  Authorities ;  yet  we  find  the  con- 
H.  P.  C.  i87-trary  Opinion  holden  by  three  Judges  againft  two  in  Bulftrode\  ^  Reports, 
b.  CI  pi.  2°  ^"^  i*^  feems '  certain  that  a  Miflake  of  the  Hour  will  not  be  material  up- 
52.  pi.  3.53.  on  Evidence. 

pi.4.;5^pi.5.  (^^,^^  gg^  ^g  fQ  ^j^g  fecond  of  the  above  mentioned  Particulars,  viz. 
ll'.j.'  '^'"With  what  Certainty  the  Count  in  Appeal  ought  to  fet  forth  the  Day ; 
Kaft.  Ent.  43.  there  can  be  no  Doubt  but  that  every  fuch  Count  muft  be  fet  forth  the 
■♦S-  p'-  '»  j)ay  on  which  the  Fadl  was  done,  as  appears  from  all  the  Precedents  cited 
pL  2.  47.  pi.  in  the  foregoing  Secflion ;  and  alfo  from  the  Common  Form  of  all  other 
3,4. 48.  b.  Declarations  in  all  Adlions  whatfoever,  as  well  of  Indie!  ments,  for 
pL  10.  -7.^p°!  which  it  is  needlefs  to  cite  Authorities.  And  if  the  Fadt  happened  in  the 
II.  &c.  Night,  it  feems  ^  moft  proper  to  alledge  it  in  no^e  ejujdem  dici.  But  it  is 
s1k"'^^'l^  faid  not  to  '  be  fufficient  to  alledge  the  Fadt  done  about  fuch  a  Day,  or 
Skin.  4^43'.^  between  fuch  a  Day  and  fuch  a  Day,  but  that  the  very  Day  muff  be  pre- 
553-  cifely  fet  forth.     And  it  feems  to  be  infufficient  to  alledge  "  it  on  the  Feaft- 

Carth  17^^  D''^y  '-'^  ^"'-^  "^  Saint,  without  an  Addition,  if  there  be  another  Saint  of 
333. "  '  the  fame  Name,  as  on  St.  °John'%  Day,  without  fhewing  which  Saint  is 
I'remaine  i5,j^e2,^t^  -u/x;.  the  Baptift  or  Evangelift.  Alfo  "  It  feems  to  be  erroneous 
h'lBum.  77,  to  fet  forth  the  Fadl  on  an  impoffible  Day,  as  on  the  thirty-firft  of  "Jiine^ 
80, 81,82,83.  or  thirtieth  of  iv/^r«^r)',  for  this  Is  of  no  more  Effedl  than  to  mention  no 
Vide  3  Mod.  ^^^  ^j.  .^jj_  ^i^Q  j(.  fggjns  clear  that  an  Appeal  of  Death  muff  not  only 
i'n.P.C.'ze^.fet  forth  the  Day  when  the  Hurt  was  given,  but  alfo  the  Day  when 
2lnft.  318.  the  Party  died  of  it,  as  appears  from  all  the  Precedents  "  of  this  Kind 
\l^^l''^\l'  both  in  Coke  and  Rajlal -,  and  alfo  from  the  manifeft  Reafon  of  the  Thing, 
"■  Bro.  India.  P  that  It  may  appear  that  the  Party  died  within  the  Year  and  Day  after 
47-  the  Stroke,  in  which  Cafe  ^  only  the  Law  intends  that  the  Death  was 

"Moor^cc.^'occafioned  by  it.  And  It  is  "■  faid  not  to  be  fufficient  to  alledge.  That  the 
pl.  723.  Defendant  affiulted  the  Party  at  a  certain  Day,  and  fclonioufly  ftruck 
•See Citations }^jj.|.|^  wIthout  cxprefly  adding.  That  he  flruck  him  adtiinc  &  ibidem-,  and 
dent  Scflion.  yct  both  Sentences  being  joined  with  the  Copulative,  it  is  the  moft  natu- 
p  2  inft.  3t8.ral  Iinport  of  the  whole.  That  the  Stroke  and  Affault  were  both  at  the 
m^''nt'"t'^  fame  Time,  Off.  and  fuch  Certainty  feems  to  be  fufficient  in  Declara- 
iB. i'.Ch.3i.tions  '  in  civil  Adlions,  and  even  In  Indidtments  '  of  Treipaffes.  But 
Sea.  9, 10.  i^  Indictments  and  Appeals  of  Death  a  more  exprefs  Certainty  Is  faid  to 
in'^hexLgin.be  required,  becaufe  the  Stroke  which  caufed  the  Death,  being  a  Crime 

See  B.  I.  Ch.  64.  Sea.  42.     Keilw.  100.  Qi.iire.         •  Cro  Jac  362,  443.  'Cro.  Ca.  271,  525.     Cro.Jac.41, 

Sec  B.   1.  Ch.64.  Sea.  42.     i  Rol.  Rep.  295. 
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of  a  different  Nature,  and  much  higher  than  the  Affuult,  may  be  well 
enough  intended  to  have  happened  at  a  different  Time ;  and  therefore  the 
precife  Time  of  each  muff  be  certainly  expreffed.     And  even  this  may  be 
vitiated    by   a    Repugnancy    in    the   Conclufion ;    for   if  the    Affault   and 
Stroke  be  alledged  in  the  Premiffes  on  the  tenth  of  December,  and  the 
Death  fubfequent  on  the  twentieth  of  December  following,  and  then  it  be 
alledged  in  the  Conclufion,  that  the  Defendant  in  fuch  Manner  felonioufly 
murder'd  the  Party  on  the  tenth  of  i^^ft'Wi^^r  aforeiliid,  the  wliole  is  naught 
for  the  Repugnancy ;  '  becaufe  the  Party  could  not  be  faid  to  have  been^Co.  42. 
murdered,   'till  he  was  dead  :  And  tho'  to  fome  Purpofes  by  a  Ficflion  of  Law  47- 
the  Offence  of  the  Defendant  after  the  Death  of  the  Party,  is  punifh'd  asfinft.'^',"''' 
a  Felony   from   the   Time  of  the   Stroke;  yet  in  Truth  and  Propriety  of Noy  45. 
Speech  f  which  muff  be  obferved   in  legal  Proceedings)  it  is  not  a  Felony  ^^'''^  ^^" 
but  only  a  Trefpafs  'till  the  Death;  yet  if  in  fuch  Conclulion  it  had  beeng/io^."  *" ' 
alledged  that  the  Defendant  in  fuch  Manner  felonioufly  murdered  the  Party  Qa^f^  Cro. 
on  the  twentieth  of  Z^^fc^w^cT  aforefaid,  it  had   been   fufficient.     But  it  isf^' ''^^'P'" 
faid  ''  to  be  the  better  Way  to  conclude  generally.  That  the  Defendant  in  *■  4  Co.  42. 
fuch  Manner  felonioufly  murdered  the  Party.     And  it  is  certain  '  that  a  Mi-  47- 
flake  of  the  Day  will  not  be  material  upon  Evidence.  \^  p.^C.* 

Se6l.   89,     It  hath  been  holden  that  an  Allegation  of  the  Day,  prima  facie  264- 
fomewhat  uncertain,  may  be  holpen  by  the  apparent  Senfe  of  the  whole  ;  f^"']  L'^' 
as  where  ^  it  is  alledged.  That  the  Principal  fuch  a  Day  made  the  Affault  164. 60.  b! 
and  gave  the  Stroke,  and  that  the   Party  died  on  fuch  a  fubfequent  Day,  ^''°  El.  176. 
&c.  and  that  A.  B.  was  acitunc  &  ibidem  aiettam  the  faid  Principal  to  do  ^^^l^'°{, 
the  Felony  and  Murder  aforefaid;  in  which  Cafe  it  is  faid  that  the  Words  iz. 
adtunc  &  ibidem,  from  the  manifeft  Import  of  the  whole,   fliall  be  refer- 
red to  the  Time  of  the  Stroke;  becaufe  by  that  only  the  Felony,  which 
A.  B.  is  charged  to  have  abetted,  was  done.     Yet  if  ^.  B.  had  been  faid  to 
have  been  prefent  at  the  Time  of  the  Felony  and  Murder  aforefaid,  fcilicet  on 
the  Day  of  the  Stroke,  tunc  &  ibidem  abetting  the  Felony  and  Murder  a- 
forefaid,  &c.  it  feems  '  that  the  Appeal  is  infufficient  as  to  the  faid  A.  B.*  ^Co.  42. 
for  the  Repugnancy ;  becaufe  he  is  exprefly  alledged  to  have  been  prefent, 
and    to    have    abetted    the   Principal,    at   the   Time   of  the  Felony  and 
Murder,  which  muft  be  taken  for  the  Time  of  the  Death,  by  which  the 
Offence,  which  was  before  but  a  Trefpafs,  became  Felony  and  Murder,  but 
by  being  prefent  at  the  Time  of  the  Death,  it  is  impoffible  he  could  abet 
a  Stroke  given  fo  long  before  ;  and   therefore  it  is  repugnant  and  incon- 
fiflent  in  fuch  a  Manner  to  alledge  it.     Nor   is    fuch  a  Repugnancy   any 
way  holpen   by  the  fubfequent  Allegation  of  the  very  Day  of  the  Stroke, 
coming  after  the  Word  Scilicet,  for  it  is  apparent  that  the  Time  of  the  Fe- 
lony could  not  be  on  the  Day  of  the  Stroke,  and  therefore  it  rather  adds 
to  than  helps  the  Fault  to  alledge  that  it  was.     But  ^  the  beft  Way  ofal-«  .  co  4*. 
ledging  fuch  Abetment  had  been  to  have  fet  forth.  That  the  faid  A.  B.  was 
prcefens,  auxiliam,  &c.  adfelo7iiam  &  murdrum  pr a di 51  ii7n  in  fortna  prcsdiSla 
faciend\ 

Se£l.   90.     As    to    the   third  Particular,  viz.  With  what  Certainty  the 
Count  in  Appeal  ought  to  fet  forth  the  Year  and  Time  of  the  King;  there 
can  be  no   Doubt  but  that  every  fuch  Count  muft  exprefly  fet  forth  in 
what  Year  the  Fadl  was   done,  as  appears  from  the  known  Form  of  all 
other  Counts,  and  alfo  of  Indiftments.     And  in  an  Appeal  of  Death  it  is 
certainly  neceffary  -  to  fet  forth  not  only  the  Year  in  which  the  Stroke  1 2  inft.  3 ,  g, 
was  given,  but  alfo  that  in  which  the  Death   happened,  that  it  may  ap- 3«9- 
pear  "that  the  Death  happened  within  the  Year  and  Day  after  the  Stroke,  ^"""n/"^!^' 
But  it  feems  clear  from  all  the  Precedents,  that  it  is  fufficient  to  fliew  in  what  Book  1.  *ch. 

Vol.  II.  Aaa  Year  3'- S- 9- 'o- 
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•    Year  of  the  King's  Reign  the  Fadl  was  done,  and  the  Death  happened, 

•  I  Lev.  140.  without  (hewing  the  Year  of  the  Lord.  Alfo  it  hath  been  adjudged,  '  that 
See  iSid.  jj  J3  fufficient  to  alledge  the  Fa<5l  in  fuch  a  Year  of  fuch  a  King,  without 
'''°*  faying  it  was  in  fuch  a  Year  of  his  Reign,  becaufe  it  is  clearly  impHed. 

Seil.  91.  As  to  the  fourth  Particular,  '■oiz.  With  what  Certainty  the  Count 
in  Appeal  ought  to  fet  forth  the  Place  where  the  Deed  was  done ;  there  can 
•>  Hetl.  3^.  be  no  Doubt  but  that  every  Count  in  aft  Appeal  of  Death  mufl:  fliew  the 
Cro.  El.  137.  Place  where  the  Death  happened,  as  well  as  that  where  the  Hurt  was  given, 
pi  i'i°739  pi.^"d  this  with  the  fame  '  precife  Certainty  and  Freedom  from  Repugnancy* 
12.  as  is  required  in  Relation  to  the  Time  of  the  Death  and  Hurt,  for  which 

'^Dy.  68.pl.  J  ^^11  j-efer  ji^e  Reader  to  the  89th  and  90th  Sedions  of  this  Chapter, 
"  iiay  45.  wlierein  what  is  faid  in  Relation  to  the  Time  of  the  Hurt  and  Death  is 
Dy.  so.pl.  9.  equally  applicable  to  the  Place.  Alfo  it  feems  that  a  Miftake  of  the  Place 
Cro  Eliz.  ^^  "°'-  '  n^'^'^^i'i'il  upon  Evidence  upon  Not  guilty  pleaded,  any  more  than  a 
196.  p).  13.  Miilake  of  the  Time,  provided  the  Fadt  be  proved  at  fome  other  Place  in 
'^'  ^'P"      ^^  fame  County. 

Salt'.  288.  ^^^-  92.     But  it  feems  to  be  not  only  neceffary  in  an  Appeal  of  Death  to 

» Fitz.  Coro.  alledge  fome  Place  both  of  the  Death  and  Hurt,  and  in  every  Count  in 
^°j  „  every  other  Appeal  to  alledge  fome  Place,  where  the  Fad:  was  committed,  but 

3  Mod.  158.  alfo  that  fuch  Allegation  be  in  proper  Place;  for  the  better  Underftanding 

4  Mod.  290.  whereof  I  fliall  premife,  that  if  the  Truth  will  bear  it,  it  is  fafefl:  '  to  lay 
g  Ygj ',^'  °'  it  in  a  Town,  as  the  Statute  oi  Gloucejler  abovementioned  direds;  but  if 
1  Sid.  178.  it  were  done  out  of  a  Town,  it  feems  that  you  may  lay  it  in  any  other 
Cro.jac.  2  2  2.pi2(.e  from  whence  a  Vifne  may  come;  in  Relation  to  which  Matter  the 
Co.  Ut.'itc.  Law  being  in  great  Meafure  fuperfeded  in  civil  Adions  by  the  Statute  For 
Salk.  60.  the  Amendment  of  the  Law ,  and  chiefly  in  Ufe  in  criminal  Caufes,  it  may 
'Co. Lit. 1 2 J.  not  be  improper  in  this  Place  more  fully  to  confider  it,  and  for  that  Pur- 
er El  866  P°^^  ^  ^"AX  lay  it  down  as  a  good  general  Rule,  That  a  Vifne  may  come 
I  Sid.  326.  from  any  Place,  which  is  of  fo  fmall  a  Compafs,  that  all  who  live  in  or 
''  2  Rol.  A.    near  it  may  reafonably  be  prefumed  to  have  fome  Knowledge  of  the  Per- 

613.  pL  i!^'  ^°"^  living  in  it,  and  therefore  are  efteemed  the  moft  proper  Judges  of  the 

614.  pi.  8.  Fads  done  wiLh.in  its  Limits,  as  being  moll  likely  to  be  proved  by 
618.  pi.  2.  Witneffes,  and  charged  upon  Perfons  with  whofe  Integrity  and  .Reputa- 
Cro.  I'ac.^os*.  '•'°"  ^^^  '^^^  ^^^  acquainted.  And  upon  this  Ground  it  hath  been  ad- 
» 2  Rol.  A.  judged,  that  a  Vifne  may  come  not  only  from  a  Town,  but  from  ^  a  Ward, 
elf^l  2'.  ^  ^  P'^rifh,  Hamlet,  '  Burgh,  Manor,  ^  Caftle,  '  or  even  from  a  Foreft,  '" 
Co.  Lie.  125.  or  other  Place  known  "  out  of  a  Town.  Alfo  it  feems  "  clear  that  when- 
^-  foever  a  Place  is  generally  alledged  in  Pleading,  the  Law  will  intend  it 
2oo!"pl.  26.  to  b^  ^  ^^  unlefs  it  be  mentioned  with  fome  Addition  which  fhews  the 
1  Sid.  326.  contrary;  or  ?  be  alledged  within  a  City  or  Vill;  in  which  Cafe  it  would 
62^^°'  1^26  ^^  abfurd  to  take  it  for  a  Vill  of  it  felf ;  yet  "i  if  in  Truth  there  be  no 
Bro.  Appeal,  fuch  Town,  nor  Hamlet,  nor  Place  known  out  of  a  Town;  or 'if  a  Fad 
'9-  alledged  in  a  Foreft,  were  done  in  fome  Vill  in  the  Foreft  not  mentioned 
^2^^?'^"'  >"  th^  Record,  the  Defendant  may  plead  it  in  Abatement.  Alfo  if  a 
Con.  Bro.  Fad  done  in  a  Vill  within  a  Paridi,  which  contains  divers  Vills,  be  in 
Appeal,  127.  ^^  Count  in  an  Appeal  alledged  generally  in  the  Parifti,  '  or  a  Fad  done 
pi.  I.  ''  ^  i"  ^  City,  which  contains  divers  Pariflies,  be  in  the  Count  in  an  Appeal  al- 
Co.  Lit.  1 25.  ledged  generally  in  the  City,  it  feems  '  that  the  Defendant  may  plead 
^'\^fl^  ,  fuch  Matter  in  Abatement ;  for  otherwife  he  could  take  no  Advantage  of 
1  Sid.  326.     the  Infufficiency  of  the  Allegation,  becaufe  the  Place  named,  as  it  ftands 

•  Bro.  Plead- 
ings, 6 1.  Co. 

Lit.  125.  b.  2  Rol.  A.  54.  pi.  30,  31,  32.  I  Sid.  88.  con.  I  Sid.  326.  Carth.  333.  Skin.  554.  PCro.El.732.  t  Sid. 
326.  'Bro.  Pleadings,  61.  6H.  7.  3.  pi.  i.  2  Rol.  A.  621.  pi.  26.  7  H.  4.  27.  a.  See  2  Rol.  A.  6i6.  pi.  2,3,4,  5-6.  7- 
1  Sid.  88.  'Cro.  El.  200.  7  H.  4.  27.  a.  2  Rol.  A.  621 .  pi.  26.  "  See  the  Cafes  cited  under  Letter  o.  7H.  4. 
27.  a.  Salk.  59,  60.     Co.  Lit.  125.  b.     4  Co.  14.  b.     zinft.  319. 

on 
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on  the  Record,  muft,  till  the  coiitraiy  be  fliewn,  be  intended  to  contain  no*  ^  ^°'-  ^• 
more  than  one  Town,  or  Parifli,  on  which  Suppofition  a  Vilhe  may  well  ^^'j*^^' ^5* 
come  de  vicincto  ^  civitatis,  which  does  not  exclude  the  City,  but  takes  ins?.  38.  ^23. 
the  City  and  its  Neighbourhood  within  its  JurifdicStion,  whether  fuch  Ci-P'+'* '^*^ 
ty  be  within  a  County,  ''or  be  a  County  of  it  felfj  excepting  only  the  pi.  20. 
City  of'  Londo)!,  from  whence  it  feems  that  no  Vifne  can  come,  not  Qn\y^<°]^<^i°7t 
by  Reafon  of  the  Largenefs  of  its  Extent,  but  alfo  becaufe  it  hath  been  the  ^^^  ^  p  j^^ 
conflant  Ufxge  of  Pleading  to  fhew  the  Ward  and  Parifli  in  which  a  Fa6l  262. 
alledged  ^  in  London,  was  done.  ^°^-  f-  ^-  ^• 

Se£f.  93.     It  hath  been  alledged  that  no  ^  Vifne  can  come  from  the  fFz/dl^^te  the  Au- 
of  Su/J'ex,  not   only   by  Reafon   of  the  Largenefs  of  its  Extent    but  alfo  thoiities  cited 
becaufe  it  fliall  be  taken   for  a  Wood  without  Inhabitants)  and  therefore ^"^^^J'^^ 
it  would  feem  inconfiftent  to  award  the  Return  of  a  Jury  from  it.     Andc  ,  sid.  178. 
yet  it  hath  been   holden  '  that  a  Vifne  may  come  from  a  Park  j   alfo  itpi'o- 
feems  to  be  the  general  Opinion,  That  a  Vifne  may  come  from  a  Foreft,    '°2       ^°''* 
as  hath  been  more  fully  fliewn  in  the  Precedent  Sedllonj  from  whence  it  2  Rol.  A. 
may  plaufibly  be  argued,  that  it  may  come  as  well  from  fuch  a  IJ^i/d,  fup-^z^-  pi-  39- 
pofing  it  to  be  a  \Vood.     Alfo  it  feems  '  to  be  queftionable  whether  a  nL°',o^'Q|,Le 
Vifne  may  not  come  from  a  Walk  in  a  Forefl,  being  alledged  as  a  Place  Cro.  El.  732. 
in  which  a  Fad:  was  done ;  but  it  feems  clear  that  no  Vifne  can  come  from  ^f"-  l/jc^ " 
it,  if  it  be  alledged  only  as  a  Liberty,  for  that  no  Vifne  can  come  from  c' 
a  Thing  incorporeal,  '^  but  only  from  a  Place.     Alfo  it  hath  bet^n  holden  2  Rol-A.6i7. 
that  no  Vifne  '  can  come  from  the  Site  of  a  Manor,  perhaps  for  this  R^-'a-d'^'o  EI732. 
fon,  becaufe  it  doth  not  properly  fignify  a  Place,  but  rather  the  Limits  and<  i  sid.  88. 
Situation  of  a  Place.  ^^^f-  ^-61 7- 

Si'SI.  94.     As  to  the  fourth  Point,  v/z.    Whether  one  and  the   fame  ^ob!  266. 
Count  in  Appeal  ought  to   be  againft  thofe  who  do  not  appear,  as  well  ^  i  Sid.  327. 
as  againft  thofe  who   do   appear,    and  againft  the  Acceffaries   as  well  as ^ont  '^  sd^" 
the  Principals;     It  is  faid  '  by  Sir  Matthew  Hale,  That  in  an  Appeal  againft  326. 
A.  B.  and  C.  if  A.  only   appear,  yet  the  Plaintiff  ought  to  count  againfl^  S''':  s^T- 
them  all,  by  the  better  Opinion,     And  the  like  feems  alfo  to  be  holden  1  ^^  j^^l]  ^^  * 
by  Sir  Willia??!  Sfawidforde  ^  &r\d  Brook  ^i   yet  the  Point  adjudged  in  the  6, 8.  pi.  3. 
Principal  "' Cafe,  which   feems  to  be  the  chief  Foundation  of  thefe  Opi- ^;  ^- ^  '  ^^*' 
nions,  feems  to  he  no  more  than  this.  That  where  an  Appellant  hath  had  Letter  c.    '" 
Judgment  and  Execution  in  one  Appeal,  he  fhall  not  afterwards  have  ano-'  Brook.  Ap- 
ther  againft  Perfons  not  named  in  the  firil.     And  all  the  Precedents  that  ir^'j/^'  , 
can  find,  either  in  Coke  "  or  Rajlal,  °  of  Counts  in  Appeals,  wherein  fomepi.  7. 
of  the  Defendants  have  not  appeared,  do  indeed  mention  the  Perfons  abfent,  See  4  Co.  47. 
as  well  as  thofe  prefent,  and  ihew  in  what  Manner  they  were  guilty,  yet  ,5,^"'^°'  ^* 
are  all   of  them  exprefs  that  the  Appellant  injianter  appellat  thofe    that "  Coke's  Ea- 
appear  only;  and  that  he  would  in  like  Manner  appeal  thofe  that  are  ab-"'"  ^o^b. 
fent,  if  they  were  prefent;  by  which  it  feems  clearly  to  be  implied,  That  tries  46.  pi  "2. 
when  they  ihall  appear,  there  fliall  be  another  Declaration  againil  them,  47-  p'-  4-  so- 
and  that  the  prefent  Declaration  is  efleemed  only  as  a  Declaration  againflP',  '°'5'-P'- 
thofe  that  do  appear.     Neither  do  I  find  any  Difference  in  the  Precedents  pi. '2,  3.  54. 
abovementioned,  as  to  the  Form  of  llich  Counts  in  Relation  to  this  Matter,  P'-  4- 
where  the  Perfons  not  appearing  are  Acceffaries,  from  that  wherein  they -1^5/ 
are  Principals.     But  whether  the  Omitting  of  a  Perfon  in  one  Appeal  be  f  Bro.  Non- 
always  a  good  Bar  to  the  charging  of  him  in  another,  fhall  be  confidered^'^' *.4' 
in  the  following  Part  of  the  Chapter,  wherein  I  fhall  treat  of  the  Nature b.     ''  '^^' 
of  Pleas  in  Bar  to  Appeals.  1  Rol.  A  131. 

S,eB.  95.     As  to  the  third  Point,  vix.  How  the  Appellant  may  be  non-f"^  p^'^' ^' 
fuited,  it  is  generally  holden  in  fome  Books,  p  that  by  the  Common  Law,  8,  9.  10.  ' 

3Ed.4.  n.b. 
Cotitra,  Fitz.  Nonfuit,  15,  34,     Qaare  Bro.  Nonfuit,  6.     20  H.  6  44.  pi.  30.     z  Bulft.  19- 
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if  a  Plaintiff  in  any  Adion  whatfoever  be  demanded  at  any  Day  of  Con- 
>  Vide  fupra    tinuance  before  Judgment,  and  do  not  appear,  either  in  ^  proper  Perfon, 
Sea.  74.        Qj.  ^y  Attorney  or  Guardian,  as  the  Law  requires,  he  fliall  be  nonfuited, 
Laiciffys.     whatfoever  ''  Excufe   he  may   have  for  his  Abfence.     But  it  is  enacted  by 
Vide  fupra      2/7.  4.  7.  That  if  the  Verdi B  pajs  ogainli  the  Plaintiff,  the  fame  Plaintiff 
«  m' ^°'       JJoall  not  be  nonfuited.     And  fince  the  Statute  it  hath  been  adjudged,     that 
pi.  5*46!'    "    if  a  Defendant  in  an  Appeal  of  Murder  be  found  guilty   of  Manflaughter 
Cro. £1.465.  only,  the  Appellant  cannot  be  nonfuited;  but  it  doth  not  appear  whe- 
ther this  Refolution  be  grounded  on  the  faid  Statute,  or  on  the  Common 
Law ;  for  it  feems  difficult  to  maintain  that  fuch  a  Verdidl  which  finds 
the  Subftance  of  the  Faft,  fliall  be  faid  to  pafs  againfl  the  Appellant,  in 
which  Cafe  only  the  Nonfuit  is  taken  away  by  the  Statute.     And  there- 
fore perhaps  a  Nonfuit  in  this  Cafe  may  not  be  fuffered  by  the  Common 
Law,  which  feems  not  to  have  permitted  a  Nonfuit  after  a  full  Verdift, 
except  in  fuch  Cafes  only  whereupon  fome  Doubt  remained  with  the  Court, 
as  may  be  reafonably  argued  from  the  Authorities  above  cited  under  Letter  b. 
^'2  Jon.  I.     gm  jf  feems  that  an  Appellant  may  be  nonfuited  after  a  fpecial  ^  Verdidl, 
i3g.  b.'         or  after  a  Demurrer  '  and  Argument  thereupon. 

2  Jones  I.  ^e£l.  96.     As  to  the  fourth  Point,  viz.  For  what  Faults  the  Writ  may 

See2oH^6.    y^^  abated;  [59]  I  fhall  premife  that  in  Order  to  take  Advantage  of  a  De-^ 
and  theAu-    feft  in  the  Writ  it  felf,  the  Appellee  ^  ought  to  demand  Oyer  of  it,  which 
thorities cited  }^g  x^vl^  do  in  open  ?  Court.     And  for  the  better  Underftanding  for  what 
under Lettere.p^^j^^  fuch  Writ  fliall  be  abated,  I  fliall  confider  the  following  Particulars. 
» 2  Bulft.  ig.  j_  Where  it  may  be  abated  by  the  Court  ex  Officio. 

Ifieween*^'  2.  Where  upon  the  Exception,  or  Plea  of  the  Party,  but  not  without 

widdrington  fuch  Exception  or  Plea, 
and  Charlton  ^j^^^  Defeds  of  this  Kind  may  be  amended,  which  without  fuch 

agreed  Mich.  J  .11  1       ttt  • 

10  Anns.      Amendment  might  abate  the  Writ. 

Lfw  ?26^  As  to  the  firfl:  Particular  it  feems,  that  the  Writ  may  be  abated  by  the 

2  Danv.  Abr.  Court  ex  Officio,  ^  for  the  following  Faults,  whether  the  Party  take  Notice 

wa  Sedi     of  them  or  not ;  as, 

42    '  SeB.  97.     L  'Where  a  Writ  or  Declaration  wants  thofe  Words  of  Art 

'  Vide  fupra    ^j^jeh  are  appropriated  by  Law  for  the  Defcription  of  the  Offence  ;  as  where 

fc'fco.^39.     an  Appeal  of  Burglary  ^  has  the  V^  or  A  Burgaliter  inflead  oi  burgulariter,  or 

1  Supra,  Sea.  burgiaritcr ;  or  an  Appeal  of  Rape  wants  the  Word  Rapuit,  '  or  any  Ap- 

V's    ra  SeO  P^^^  ^^"^^  *^^  Word  Felonice.  "' 

,g  "If^f"      ■      SeB.  98.     II.  Where  the  Declaration  varies  from  the  Writ;  as  "  by  lay- 

"Fitz,  Brief  jj^^  j-^g  Offence  in  the  Reign  of  a  prefent  King,  where  the  Writ  fuppofed 

oYe'l  Wo  it^o  ^"^^^  ^^^"  "^  ^^^  Reign  of  a  former  King.     Or  by  giving  the  Defen- 

p  Supra.^'sea.  dant  a  Name  different  from  that  in  the  Writ ;  as  where  the  Writ  °  calls 

75-  him  A.  B.  of  C  Alderman,  and  the  Declaration  A.  B.  of  C.  Efquire.     Or 

n  Supra,  Sea.  ^^^^^  ^^^  Declaration  is  otherwife  p  defective  in  not  purfuing  the  Writ,  or 

'  Supra,  Sea.  in  not  fetting  forth  both  the   Subflance  "^  and  Circumflances  '  of  the  Fad: 

86,  &c-  ^jti^  that  Certainty  which  the  Law  requires  :  Or  in  '  laying  the  Offence  in 

'"^Supra,  Sea.  a  different  County,  from  that  in  which  the  Writ  was  brought. 

35.  47'  7'-  SeB.  99.     III.  Where  '  the  Declaration,  doth  not  conclude  cojitra  forniam 

Bra.  Appeal,    ^^^^^^^l  .^  ^^^j^  ^^^^^  ^j^^^.^  j^y  ^^^  j^  ^^^^^ 

^Supra,  Sea.  ScB.  loo.  IV.  Where  the  Senfe  is  defedlive  for  want  of  a  material 
60.  Word  in  the  Writ ;  as  "  if  the  Conclufion  be  ibi  hoc  breve,  &c.  without 

uFitz.  Coro.  ^^^  y^Qj.^  habeas;  Or  where  there  is  a  falfe  Concord  in  the  Writ,  as  hos  ' 
S.P.'c. 82.  or  hanc  breve;  or  the  Angular  >■  Number  inflead  of  the  Plural;  or  (as 
Letter  A.       {q^q  ^  feem  to  hold  generally)  any  other  falfe  Latin ;  or  even  the  Vie 

noEd.3.i.P'-2-     ^H.P.  C..189.    S.P.  C.82.     Letter  A.      5  Co.  12.. 
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of  a  Word  which  is  not  Latin^  though  '  by  the  Change  or  Addition  of  a*  2  H.  4.  8.. 
Letter  it  might  be  made  fo.     But  it  feems  that  fuch  Faults  in  the  Dec!ara-p'-  ll- 
tion  are  not  fatal  if  the  Writ  or  Bill  on  the  File  be  rightj  as  Ihall  be   fliewn 
more  at  large  in  the  following  Part  of  this  Chapter. 

ScB.  10 1,     V.  Generally  where  the  Writ  or  Declaration  are  any  other^ 
wife  defective  in  notobferving  the  legal  Forln,  as  ^  where  in  a  Writ  of  Ap-u  pitz.  Brie4 
peal  fued  by  Hufband  and  Wife,  the  Cdnclufion  is  in  the  Name  of  the  25  2- 
Wife  only  :   Oi-  where  the  Writ  omits  '  either  the  Name  of  Baptifm  or  Sur-  c  YmA.  of 
name  of  tjie  Appellant  or  Appellee,  being  under  the  Degree  of  Nobilityj  Law  253. 
which  alone  can  give  fo  high  ''  a  Name  of  Dignity  as  to  fupply  the  want^^^' ^■^■'''" 
of  a  Surname.  2  Inft.  665. 

As  to  the  fecond  Particular,  viz.  Where  the  Writ  may  be  abated  upon"  ^'°'='»^53'^ 
the  Plea  or  Exception  of  tlie  Party,  but  not  without  fuch  Pita  or  Exception  j  pj.  2."'^  *^" . 
I  fhall  endeavour  to  fliew,  2  inii.  666. 

zjEd.  3.39^ 

1.  Where  it  may  be  fo  abated  for  the  Want  of  fifteen  Days  between  theP''  ^' 
Tejle  and  the  Return  of  the  Writ, 

2.  Where  for  a  Mijmfiner  or  Wrong  Addition. 

3.  Where  for  a  Defeft  in  the  Addition  of  the  Appellant  or  Appellee. 

4.  Where  for  the  Multiplicity  of  Adion. 

5.  Where  for  making  of  y,  5,  a  Defendant,  when  there  is  no  fuch  Perfon. 

6.  Whether  the  Defendant  may  have  more  than  one  of  fuch  Pleas  or 
Exceptions, 

SeSi.  102,     As  to  the  firft  Point,  viz.  Where  a  Writ  of  Appeal  may  ^ 

be  r.bated  upon  the  Exception  or  Plea  of  the  Party  for  the  want  of  fifteen 
Da^s  between  its  T^efie  an  Return.     If  the  Party,  before  he  hath  pleaded  in. 
chief,  do  fpecially  fhew  to  the  Court  fuch  a  Defedl  in  the  Writ,  the  later  Au- 
thorities "  feem  to  incline  that  it  ought  to  be  abated,  becaufe  the  Writ  is  the  « Salkeld  63; 
Foundation  of  the  whole  Proceeding,  and  the  Law  feems  to  be  in  nothing  pi-.  4- 
more   curious  than  in  fi:riftly  keeping  up  its  legal  Forms.     Yet  it  hath  been  ^5'^^  *  ''"'*' 
refolved,  ^  that  fuch  a  Defedl  is  falved  by  the  Party's  coming  in  and  plead- Cro.jac.  424; 
ing  in  chief  without  taking  Advantage  of  it :  Alfo  it  hath  been  adjudged,  P'-^-    . 
That  where  the  Original  is  right,  all  Defefts  in  the  Mefne  Procefs  are  fal-  ',  S  406]* 
ved  by  the  Party's  Appearance,  as  fhall  be  fhewn  more  at  large  in  the  Chap-  Com.  12  Ed; 
fer  concerning  Procefs.  4-  •  •  • 

Sect.   103,     As  to  the  fecond  Point,  Viz.  Where  a  Writ  of  Appeal  may  169.  "°'^' 
be  abated,  upon  the  Exception  or  Plea  of  the  Party,  for  a  Mifnofmer  or 'Salkeld  63; 
wrong  Addition;  it  feems  to  be  agreed,  ^  that  if  there  be  a  Miilake  ins  fj^'ch -5,^  . 
the  Writ  or  Declaration  as  to  the  Name  of  Baptifm  ^  or  Surname  '  of  the  364.  *  ■ 

Appellant,  ^  or  Appellee  j  or  '  as  to  the  Town,  Parifli  or  Courtty,  Eftate,'''  9"-  S-  '• 
Degree,  or  Myftery,  whereof  they  are   faid  to  be;  as  where  ""  one  whofn^'p.  c. 
is  neither  by  Birth,  Ofiice,  Creation  or  Reputation  an  Efquirc,  or  Gentle-  243-  ^ 
man,  is  named  with  either  of  thofe  Additions  j  or  where  a  Gentleman  by  ^?'^^''^  ^"^ 
Birth,  who  follows  a  Trade  or  Hufbandry,  is   named  "  with  the  Addi-b.  34.  pi.  4! 
tion  of  the  Trade  or  Hufbandry,  and   not  of  Gentleman  j  or    where    a  ^"  '*^^  '-*'^P* 
Peer,  who  has  more  than  one  Name  of  Dignity,  is  not  named  "  by  the  moft  pieas°"  o  ^""^ 
Noble  ;  or  where  a  Gentleman  or  Gentlewoman  p  is  named  Spinfter ;  or  a  Felony. 
Yeoman  1  is  named  Gentleman ;  or  '  if  there  be  no  fuch  Town,  Parifh,  nor  ".^  "'  5-  '* 
Hamlet,  nor  Place  known  out  of  a  Town,  as  that  whereof  either  the  Appellant  TBro.  Ap-     ' 
or  Appellee  are  faid  to  be  ;  and  the  Appellee  before  '  Impariince  plead  P"''  f +• 
fuch  Matter  in  Abatement,  and  thereon  IfTue  is  joined  and  found  for  him,  ^^f^^'^  h^J. 

It.  pi.  2;. 

33H.6.33.  TO  F.d.  4.  12.  pi.  10.  2.  Inft.  667,  668.  »  2  Inft.  663,  6  Co.  67.  "  (4  H.  6.  i;.  pi.  ;  i.  2  Inft. 
66«,  669.  "  2  Inft.  669.  P  2  Inft,  668.  s  5  H.  7.  16.  pi.  7.  10  Ed.  4.  16.  pi.  ig.  Raflal's  Entries  i98- 
Theloal,  lib.  11.  Ch.ip.  4.  Sea.  19.     '  3  Mod.  267.     Salkeld  39,     ■  Finch  434.     21  Ed.  4.  7.  z.b. 

Vol.  n.  B  b  b  the 
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tries 50   pi. 
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the  Writ  ought  to  be  abated.     And  it  feems '  alfo  to  have  been  holden,  that 
if  the  Appellant  after  Imparlance  confefs  that  he  hath  brought  his  Appeal 
by  a  wrong  Name,  the  Writ  fhall  be  abated  :  But  it  is  faid  ^  to   be  no 
Fault  to  give  an  Eiquire  the  Addition  of  Gentleman,  ^  fic  e  cofiverfo.    Alfo 
if  one  '  who  is  ufually  known  and  called  by  the  Surname  of  i?.  be  fo  named 
ill  the  Appeal,  and  the  Appellee  plead  that  his  Name  is  C.  and  not  B. 
10.54.  pi.  4- and  the  Appellant  reply  that  the  Appellee  is,  and  at  the  Time  of  the  Pur- 
chafe   of  the  Original,  was  as  well  known  by  the  Name  of  5.  as  by  the 
Name  of  C.  and  this  be  confelfed  and  found  for  him,  it  avoids  the  Plea  of 
the  Mifnofmer.     And  if  one   who   hath  his  ufual  abode  at  B.  and  hath 
been  fometime  feen  at  C.  be  named  of  C.   in  an  Appeal,  it  hath  been  que^ 
*.i  Sid.  325.  flioned  ^  whether  this   be  fuch  a  Fault  as  will  abate  the  Writ ;  becaufe 
Vide  10.  Ed.  fometimes  Appellees  may  not  have  any  known  Dwelling ;  but  if  that  hap- 
^■^^'^'',  '^Ipen  to  be  the  Cafe,  furely  it  is  fafeft  to  reply  itj  and  then  there  feems  to 
^.  be  little  Doubt  but  it  may  make  good  the  Naming  of  the  Party  of  any 

Place  wherein  he  has  at  any  Time  been.  And  if  a  Place  where  he  dwells^ 
and  is  a  Houfe-Keeper,  and  alfo  another  Place  where  he  keeps  his  Wife 
and  Family  be  well  known,  it  feems  that  the  Writ  may  name  him  of  either 
of  fuch  Places,  or  perhaps  of  both  of  them,  but  is  abatable  unlefs  it  name: 
him  of  one  of  them. 

SeB.  104.  As  to  the  third  Point,  viz.  Where  a  Writ  of  Appeal  may 
be  abated  by  the  Exception  or  Plea  of  the  Party,  for  a  Defeft  in  the  Ad- 
dition of  the  Appellant  or  Appellee,  it  feems  that  the  Comm  n  Law  in  n<3 
2lnil.  665,  Cafe  ^  requires  any  other  Defcription  of  an  Appellant  or  Appellee,  but  by 
'^-  their  Name  of  Baptifm  and  Surname,  unlefs  they  be  of  the  Degree  of  a 

n  ^.  4-  40-  _K_night,  ^  or  of  fome  higher  Dignity  ;  in  which  Cafes,  whether  the  Name 
II  H. 6.  II.  of  Dignity  be  ancient,  or  (as  fome  hy  f)  of  a  new  Creation,  as  that  of 
^'  Ed  6  ^^'■onet,  &c.  it  ought  to  be  added  to  the  name  of  Baptifm  and  Surname ; 
p°  19!  ^'  '  "and  if  it  be  of  the  Degree  of  Nobilit}%  it  ought ''  to  fupply  the  Place  of 
*ii  H. 4. 40.  the  Surname.  And  it  feems  that  the  Law  was  '  fo  curious  in  this  Particu- 
HH.e.ix.  ^^^5  ^^^^-^  if  ^  Plaintiff  m  any  Action  gained  a  new  Name  of  Dignity 
b.  "  hanging  a  Writ^  he  made  it  abateable ;  but  this  Inconvenience  is  remedied 

'  R*f  A^^'  by  I  Ed.  6;  7.  Sedl.  3.  by  which  it  is  enaded,  That  if  any  Plaintiff  in  any 
469°pl.Vo.  Manner  of  ABion  Jkall  he  made  a  Duke,  Archbifiop,  Marquefs,  Earl^  Vif- 
2lnft.  666,  count.  Baron,  Bifiop,  Kitight,  Juftice  of  either  Be?7ch,  or  Serjeant  at  Law ^ 
t^"^'     r     1  depending:  the  fame  A6lion,  that  fuch  At! ion  for  fuch  CaufeJJjall  not  be  abafe- 

Conlra,  Latch      /.  o,         •/       „         .111  tii  l-i  1       -f^-       •  n       -i-. 

169  able  or  abated.     But  it  hath  been  holden  "  that  the  Dignity  of  a  Baronet 

•■  Siipra  Sea.  jg  not  withiu  this  Statute,  becaufe  there  was  no  fuch  Dignity  at  the  Time' 
i'i:H.6.29.of  the  making  of  it.  ^ 

b.  SeSl.  105.     To  prevent '  the  inconvenience  of  troubling  one  Perfon  for 

c-ntra,  24  E.  another,  which  cannot  but  often  happen  if  there  be  no  other  additional  De- 
26.'pi''2i'.'^'  fcription  of  the  Defendant,  it  is  enadted,  by  i  H.  5.  Chap.  5.  That  iii 
r-^'iLi^.l%l.e>very  original  Writ  of  AB ions  pcrfonal.  Appeals  and  Indictments  and  Hi 
^  r  Sid  o  '^'<^^^ich  the  Exigent  Jhall  be  awarded,  to  the  Naines  of  the  Defenda?its  in  fuch 
Littleto'n-i°'  Writs  Original,  Appeals  and  Indi£Ijne}2ts,  Additions  Jhall  be  made  for  their^ 
Rep.  8 1 .  Ellate  or  Degree,  or  Myjiery,  and  of  the  Towns  or  Hamlets,  or  Places  and 
^'°^^' ^°^\Cou7ities  of  the  which  they  were  or  be,  or  in  which  they  be  or  were  cof2Ve?fanti 
2  Intt.  870.  Ad  if  by  Procefs  upon  the  faid  Origi?tal  Writs,  Appeah  or  LidiHrnents,  in  the 
2  H.  H.  P.  C.  ,^^/c/_,  the  faid  Additions  be  knitted,  any  Outlawries  be  pronounced,  that  they  bs 
*^  '  '^''"      void,fruftrate  atid  holden  for  none.     And  that  before  the  Outlawries  prajounced^ 

the  faid  Writs  and  Lidi&ments  pall  be  abated  by  the  Exception  of  the  Partj, 

wherein  the  faid  Additions  be  omitted i 

Se£l.  lo6i 


666 
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Sect.  1 06.     For  the  better  Explication  of  this  Statute,  fo  far  as  it  relates 
to  the  Subjed:  of  this  Treatife,   I  {hall  firfl  premife,   that  ^  generally  fuch  »  i  Sid  101. 
Additions  in  EfigliJJ.^  are  as  good  as  in  Latin  ;  and  wliere  there  are  leveral  '  ^'^^'^'  '*  . 
Defendants  of  different  Names  and  the  iiime  Addition,   it  is  ''  fifeft  to  repeat  tions"?. 
the  Addition  after  each  of  their  Names,  applying  it  particularly  to  every'  37  H.  6. 
one   of  them ;  and   where  a  Father  hath  the  fame  Name  and   the  fame  ^^^'^°'^ 
Addition  with  a  Defendant  being   his  Son,  the  Writ  is  '  abateable  unlefs4  Ed.  3. 31. 
it  add  the  Addition  of  Puifne  to  the  other  Additions ;  but  where  the  Fa- P'-  "• 
ther  is  the  Defendant,  it  is  faid  that  there  is  no  need  of  the  Addition  of 
Ei'gf?e.     ''  And    if  the   Son    be   /;/  CuPodia  Munfchalli,    and    fo   declared  ■»  Salkeld  7. 
againft,  it  is  faid  that  the  Count  is  good  without  the  Addition  of  Puifne^ 
unlefs  the  Father  of  the  fame  Name  and  Additioii  be  alfo  in  the  Cuflody 
of  the  Marrtial.     And  for  the  better  Underflanding  of  the  Nature  of  the 
feveral  Additions  required  by  the  Statute  above  mentioned,  I  fliall  endeavout 
to  fhew, 

1 .  What  is  a  fufficient  Addition  of  the  Eftate  or  Degree. 

2.  What  of  the  Myftery. 

3.  What  of  the  Tow^n,  Hamlet,  Place,  or  County,  of  the  Appellefe; 

4.  How  the  Defedl  of  an  Addition  may  be  falved. 

Se5f.  107.     As   to   the  firll  Particular,  viz.   What  is   a   fufficient  Ad- 
dition  of  the  Ellate  or  Degree  of  the  Appellee ;  I  fhall  obferve ;  Firft, 
That  it  is  necelliiry  to  fliew  the  prefent  Eftate  or  Degree  of  the  Appellee 
"  at  the  Time  of  the  Writ,  in  which  Refpedl  this  Addition,  and  alfo  the'  9  Ed.  4.  j. 
A-..-*:   on  of  the  Myftery  differs  from  that  of  the  PlacCj  which  is  fufficiently  P'- 1- 
fet  forth  by  naming  the  Appellee  late  of  fuch  a  Place.  p\,  jj] 

SeSf.  108.  Secondlyj  That  fuch  Addition  mull:  be  expreffed  in  fuch  a  2'  H.  6.  j. 
Manner  that  it  may  plainly  appear  to  refer  to  the  Appellee ;  for  it  hath  ^^\l^  g,^ 
been  refolved,  that  to  name  the  Appellee  Son  of  A.  of  B.  Butcher,  is  in-  ' 

fufficientj  becaufe  Butcher  refers  to  A.  rather  than  to  the  Appellee. 

Se5i.  log.     Thirdly,  That  "^  a  Bifliop  of  an  Irijh  Diocefe  may  be   as'SeeThelo. 
Well  defcribed  by  the  Addition  of  his  Bifhoprick^  as  an  Englip  Bifhop  ^'''-  ^-  "|- 
may  by  the  Addition  of  an  Englijh  one;  (as  it  feems  to  be  admitted  in'^'  ^  '   ' 
the  Year-Book  of  21  i/.  6,  3.  pi.  4.)  But  it  feems  ^  clear,  That  no  one«2lnft.  idfl 
can  be  well  defcribed  by  the  Addition  of  a  temporal  Dignity  in  Ireland,  or 
any  other  Nation  befides  our  own,  becaufe  no  fuch  Dignity  can  give  a  Man 
a  higher  Title  here  than  that  of  Efquire. 

Sect.   1 10.     Fourthly,  That  the  Degree  of  a  Serjeaht  ^  at  LaW  is  a  good "  Theloal, 
Addition,  from  whence  it   may  reafonably  be   argued    that   a  Degree  inL'n'^'''''"'^* 
either  Univerfity  is  alfo  a  good  Addition,  as  it  is  holden  by  Sir  Edward  '^ 2ia&.e(>2. 
Coke  without  Queftion  j  yet  this  is   made  a  ^are  by  Theloal,  ^  and  it  is ''  Theiosi, 
holden  in  the  Year-Book  of  35  H.  6.  55.  and  admitted  by  Sir  jBri'w<7r^Ch°'i-^.'se«. 
Coke  in  the  very  Place  above-cited.  That  a  Dodlor  in  Divinity  may  have  13. 
the  Addition  of  Clerk,  which  feems  not  eafily  reconcileable  with  the  Opi- 
nion that   the  Degree   of  a  Doftor  is  a  good  Addition ;  for   if  it  were, 
why  (hould   not  the  Writ  be  abateable  for  haVing  the  Addition  of  Clerk 
inftead  of  it,  contrary  to  the  allowed  Rule  '  in  Other  Cafes,  that  the  mofl '  vide  fupra 
Worthy  Addition  is  to  be  ufed  ?  Sea.  loj. 

Seci.  III.     Fifthly,  That  Generojus  ""  or  Arm'ger  "are  either  of  themj  "  2  Inft.  667, 
good  Additions  for  the  Eflate  and  Degree  of  a  Man^  Gaierofa  °  for  that  of^^j^^^^^^ 

on,  44.  5«. 
?  2  Inft.  667.    Bro.  AUhkn,  44,  50.      •  2  Inft.  663. 

a  Womao 
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t'  ^Add^^^'  ^  '^oman  j  and  Yeoman  '  and  Labourer  ''  are  alfo  good  Additions  for  the 
.^  ^y^  JO    '  Eftate  and  Degree  of  a  Man,   but  not  for  that  of  a  Woman ;  and  Wi- 

*  Bro.  Addi-  dow  '  or  fingle  ''  Woman,  or  as  fome  '  lliy.  Wife  of  J.  S.  are  all  of  them 
•'Fi'z^Addi  S^^'^  Additions  of  the  Eftate  and  Degree  of  a  Woman,  but  no  fuch  like 
lion,  y.  Addition  is  gooci  for  the  Eflate  and  Degree  of  a  Man.     And  Spinfter  *'  is 

-Bro.  Addition,  a  good  Addition  for  the  Eilate  and  Degree  of  a  Woman,  and  perhaps  alfo 
TteSi,Lib.  forthatofaMan. 

6.  cap.  15.  Sec}.  112.  Sixthly,  That  Burgefa  ^  and  Citizen,  and  Servant,  ^  are  all 
^p-  ^  AM-  ^^  them  too  general,  and  therefore  not  good  Additions  of  the  State  or 
tion,  5.         Degree  either  of  Man  or  Woman. 

14 Ed.  4.7.  Se5l.  113,  As  to  the  fecond  Particular,  viz.  What  is  a  fufficient  Ad- 
Bro 'Addition  ^'^'^^  ^f  the  Myflery  of  an  Appellee  ;  having  firft  premifed  that  the  Word 
64,  66.  '  Myjlery  '  includes  all  lawful  Arts,  Trades  and  Occupations ;  and  ^  that  if 
Theioai,  lib.  oiie  under  the  Degree  of  a  Gentleman  have  divers  of  fuch  Arts,  Trades  or 
Sea!^4.'^  Occupations,  he  may  be  named  by  any  of  them,  I  fhali  endeavour  to 
« iH.  4.  c.b.  fliew, 
4H.6.4. 
pl.  9. 

Quxre  Cro.         i .  What  Additions  of  this  Kind  are  clearly  good. 
iy.^^T.fl.         2.  What  are  clearly  infuliicient. 
2, 3,  4.  3.  What  are  queftionable, 

'Dyer  46.  pi. 

2,  3.  47.pl. 5. 

88.pl.  107.  Sedi.  114.  And  firft.  The  following  Additions  of  this  Kind  clearly  feelii 
«2lnft'Y68   ^°   ^^   goo'^}  ^s  Hufband-man,  '  Merchant,""  Broker,"  Taylor,  °  Point- 

*  2  inft  668.  maker,  f  Smith,  "^  Miller,  '  Carpenter,  '  Cook,  '  Brewer,  "  Baker,  "^  Butcher, 
Bro.  Addition,  y  Parifh-Clerk,  ^  Mercer,  "  Fifh-Monger,  ^^  Dyer,  "  Schoolmaller,  "  Scri- 
56!  loi  Bro.  vener,  and  fuch  like. 

Addition,  5.  SeSl.ii^.     Secondly,  The    following   Additions   of  this  Kind  clearly 

^2  inil.  668,  fggj^  ^Q  ^g  infufficient,  as  Maintainer,  "  Extortioner,  f'"  Thief,  ^s  Vagabond, 

*■  Rro.  Addi-  ''''  Heretick,  "  common  Informer,  and  fuch  like, 

tion,  44.  Thirdly,  The  following  Additions  of  this  Kind  feem  to  be  queftionable, 

2  Inft. 663.  Jy  a  ^  » 

'Bro.Additi-  ^^'  .  . 

on,  44,  50.  15^15?.  MO.  Firft,  Farmer,  which  by  the  better  '''' Opinion  feems  to  be 
"?  ^'■°-  ^'^^^'  an  infufticient  Addition,  becaufe  if  any  Myftery  be  implied  in  the  Notion 
n  rt^!  6.65!  C)f  ifj  ^t  is  that  of  Huftxindry,  of  which  Huft)andman  is  the  proper  Ad- 
pl.  19.  The-  dition. 

ta'>'"sea;  Sea.ii-J.  Secondly,  Chamberlain,  Butler,  and  Pantler,  which  are 
°  Bro.  Addi-  holden  "  to  be  infufficient  Additions,  becaufe  they  denote  only  a  fpecial 
tion,  15,  39- Kind  of  Officer,  or  Servant,  and  imply  nothing,  which  in  the  common 
^i\ii.b^<;A.  Underftanding  of  the  Words  comes  under  the  Notion  of  a  Myftery,  And 
pl.  9.  from  this  Ground   it   feems  to  follow,  that  neither  Groom  """'  nor  Page 

f  D^'  ^'A\'-^'  ''ire  good  Additions :  and  yet  in  fome  "°  of  the  Old  Books  they  feem  to  have 

»  Bro.  Addt-     ,°^,.,'  ■'  J 

tions,  39,  51.  been  fo  admitted, 

'  B.-o.  Additi-  SeSf.  118.  Thirdly,  Hofteler,  which  hath  been  holden  pp  to  be  a  goodl 
ons,  15, 22,  ^(jjjtjof,^  and  feems  properly  enough  to  come  under  the  Notion  of  a 
'  14  H.  6. 1 5.  Myftery,  And  though  it  hath  been  refolved,  i^i  That  any  one  who  keeps  art 
f'V'r'b^fi^'  ■^""  "^^y  ^^  ^"^^  by  the  Addition  of  a  Labourer,  upon  the  Cuftoni  of  the 
ca^.'i5.Sea,  Realm,  for  want  of  due  Care  of  the  Goods  of  his  Guefts  j  becaufe  who- 
6.  _  ever  keeps  a  common  Inn,   is  in  that  refped:  hable   to    anfwer  for    fuch 

"a^"^  F1*  Defefts,  by  whatfoever  Addition  he  may  be  ftyled ;  yet  this  does  by  no 
sH-j.'y.pi. 

16.  "  6  Ed.  4.  3.  pl.  10.  r  Bro.  Additions,  42.  ^  Bro.  Additions,  52,  62.  »•  2  Inil.  668.  '>''  19  H.  6.  51.  pi.  9. 
«.  j.H.  5.  7.  pl.  16.  '*''  2  I#on  186.  "  9  H.  6.  6;.  pl.  19.  2  Inft.  668.  22  Ed.  4.  i.  pl.  i.  2  Inft.  668. 
'f  9  H.  6.6j.  pl.  19.  ss  22  Ed. '4.1.  pi.  J.  2  Inft.  668.  '■'' 22  Ed.  4.  r .  pl.  1.  "  i  Rol.  Rep.  190  ''"'  The- 
ioai, lib.  6.  cap:  15.  Seft.  9.-  2  Inft.  658.  Bro.  Addition,  10.  28 H.  6.  4  pl.  18.  "  Bro.  Addition,  50,  58.  2  Inft. 
668.  Thelo;il,  lib.  6.  cap.  i;.  Sea.  to.  ■""  2  Inft.  668.  ""  Brc.  Addition,  50,  ;  8.  Fitz.Coro.43  2iEd.  4.7I. 
ft  flio.  Addition,  35.     21  H.  6'.  50.  pl.  3,     11  22  H.  6,  21.     Theloal,  lib.  6.  cap.  5. 

3  Means 
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Means    proxx'   llich  Perfoii  niay  not  as  well  be  fued  by  the  Addition  of 
Hofteler,  but  only  that  he  may  be  llied  as  well  under  any  other  Addition. 

As  to  the  third  Particular,  vix.  What  is  a  gooil  Addition  of  the  Town, 
Hamlet,  Place,  or  County  of  the  ^Appellee  ;   I  fliall  obferve, 

Si-5t.    1 19.     Firft,  That  it  is  a  good  Addition  of  this  Kind  to  Name  the 
Appellee    late  '  of  fuch  a  Town,  in  which  Rel'pedl  this  Addition  differs  *  Vide  fupra, 
from  that  of  the  Eftate,  Degree  or  Myftery.     And  it  is  faid  that  if  a  De-^/,^^';j"  '°7-. 
fendant  be  named  oi  A,  and  late  of  B.  it  is  fufficient  to  prove  either  Ad- pi.  i.  ' '''  '^' 
dition.  '9  H.  6.  66. 

ScSl.   120.     Secondly,    That   the  conftant  Courfe    of  Precedents    hath'^'ivj' 
made  it  a  fufiicient  Addition   of  this  Kind,  to  name  the  Defendant  of  a  pi.  ?. 
City   which   is   a   County   '    of  it   felf,    as  de  Loudino,  '  de  Norwico,    &c.^  ^'^  4-2-p'. 
without  more,  by  which  it  Hiall  be  intended  that  he  lives  in  the  County  Dyer  213.  pi, 
as  well  as  City  of  Lo?iJon  and  Norwich,  &€.  unlefs  he  fliew  the  contrary,  44.  &c. 
tho'  Part  of  each  of  thefe  Cities  lie  out  of  their  Counties,     However  it  ^,^;  ^■^^• 
is  certain,  that  it  is  not  fufficient  to  name  a  Defendant  Londini '''  or  .Br/'- loal,  lib  6.' 
floHce,  &c.  becaufe  that  imports  only  that  he  belongs  to  fuch  Town,  and"P- '4-Sea. 
not  that  he  refides  there.     Alfo  it  feems  clear,  '  That  it  is  not  fufficient  b^'r^^^  55 
to  name  a  Defendant  of  any  Town  which  is  not  a  County  of  it  felf,  with-'' 4  Ed.  4.  16. 
out  fhewing  in  what  County  it  lies.     Alfo  if*"  a  Man  be  named  of  a  Parifh?'-  5°- 
which  contains  more  Towns,  or  Hamlets,  or  Places   known  out  of  any  pi'.  ,.'''"  '^* 
Town,  or  Hamlet,  the  Defendant  may  plead  fuch  Matter  in  Abatement,  ^7  H.  6.  4. 
becaufe  fuch  an  Addition  does  not  purfue  the  Statute;  but  a  Parifh  (halF'.  ^'g 
be  intended  to  contain  no  more  than  one  Town,  unlefs  the  Contrary  be  pi.  21. 
fhewn.  "ssH.e.iz. 

Se5l.   121.     Thirdly,  That  if  there  be  two  Towns  in  a  County  of  the^H.6.  i.pi, 
fame  principal  Name,  with  different   Additions   to  diftinguifli  them  from  ?• 
one  another,  as   Great  Dale,  and  Little  Dale,  or  Upper  Dale  and  Lower '^ ^^^'  ^- ^'*' 
Dale,  and  the  Defendant  be  named  only  of  the  principal  Town  without  =Crojac.  167. 
any  Addition,   as   of  Dale   only,   the    Defendant   may   plead  s^  that   there  ^^  in'l- 669. 
are  two  Dales  in  the  fame  County  called  Great  Dale  and  Little  Dale,  andg^'J  '^'/'fo 
none  without  an  Addition,  &c.     Or  according  to  fome  Opinions  '^  either  Theloal',  Lib! 
in   this   Cafe  where  there  are  two  different   Towns  called  Dale,  or  even  ^"P- '4- 
where  there  is  but  one  Town,  fometimes  called  SoHthdale,  and  fometimes  /r  jj^e'.  ?o. 
Northdale,    but  never  fimply  Dale  without  an   Addition,    the   Defendant  pi  37- 
may  plead  that  there  is  no  fuch  Town  as  Dale,  in  the  fune  County,  be-* '',^"  ^"  39" 
caufe  Parcel  of  a  Name  cannot  be  faid  to  be  the  Name.     But  if  there  be  19H.  6. 35. 
two  Towns  of  the  fame  Name  in  a  County  without  any  Addition  to  di-p'-77- 
ftinguiffi  them,  as  it  fometimes  happens  where  they  lie  at  a  Dirtance  from  ^,  g'^"  '^ .^^' 
one  another,  I  do  not  find  any  Authority  that  it  is  not  fufficient  in   fuch  10  H.  7. 4. pi. 
Cafe  to  name   the  Defendant  generally  of  either  of  fuch  Towns,    without  S- 
adding  any  Thing  to  diftinguifli  it  from  the  other,  p°  ,5_  '^' 

Seel.    122,     Fourthly,  That  if  an  Appellee  live  in  a  Hamlet  of  a  Town,  Raibl's  En- 
it  is  faid  '  to  be  in  the  Eleftion  of  the  Appellant  to  name  him  either  of|,""j^7^a- 
the  Hamlet  or  of  the  Town;  but  it  feems  that  this   is  to  be  intended  pi.  g. " 
only  of  fuch  Hamlets  which  are  fo  far  efteemed  to  be  Parts  of  a  Town, '4  H.  6.23. 
that  thofe  who  live  in  them  are  in  common   Speech   indifferently  ftiled  ^ij^j^^l^  Lj^,^ 
fometimes  of  the   Hamlet  and   fometimes   of  the  Town;    for  I  fee  not6  cap.  14. 
how  the  Addition  of  the  Town  can  be  proper,  where  the  Party  lives  in  ^p*^' ^^' „ /-, 
Place  known  by  a  diftinft  Name,  and  not  Parcel  of  it.  45.  pi.  28c.  * 

Se^.   123.     Fifthly,  That  if  an  ''Appellee  live  in  a  Place  known  by 'Theloal, 
a  fpecial  Name,  and  lying  out  of  any  Town  or  Hamlet,  he  may  be  well  j'  "sta"'*' 

2  Inft.  669.- 
35  H.  6.  30.  pi.  37.      14  H.  6.  23.  pi.  63.     2  Inft.  669.     I' 2  Inft.  669.     2i  Ed,  4.  37.  pi.  i.     Fiiz.  Brief,  467. 
7H.4.  27.  a. 
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named  offLich  Place  ;  but  if  he  live  in  any  Place  known  within  a  Town 
or  Hamlet,  it  is  faid  to  be  fafeft  to  name  him  of  the  Town  or  Hamlet. 
2lnft669.  SeB.  124,  Sixthly,  That  the  Addition  of  the  Place  of  Habitation  of  a 
3  H.  6.  31.  "Wife  is  fufficiently  fhewn  by  Hiewing  that  of  the  Hufband,  becaufe  it  fhall 
2  Theloal,  be  intended  that  the  Wife  lives  where  the  Hufband  does. 
Lib.  6.  cap.  SeSl.  125.  As  to  the  fourth  Particular,  viz.  How  the  Defedl  of  an 
H^Sefl.  6,  Addition  may  be  falved  ;  it  hath  been  adjudged,  '  That  if  an  Appellee  na- 
"'35  H.  6.  i2.med  with  an  infufficient  Addition,  or  without  any,  appear  and  plead  to 
pl  z'-  the  Appeal,  he  cannot  afterwards  take  Advantage  of  the  Defedl  of  the 

Cro  jac°6io'^<-^'^'^i"'''>  becaufe  by  his  Appearance  and  Plea  he  admits  himfelf  to  be 
zRol.  Rep.  the  Perfon  intended.  And  fome  have  holden,  ''That  the  Party  by  his 
^y  1  A  bare  Appearance  filves  the  Want  of  an  Addition,  or  a  bad  one;  but  this 
780.  pl.  J.  feems  Contrary  to  almoft  all  the  Authorities  above  cited  in  Relation  to 
2  intt.  670.  this  Matter,  which  feem  to  admit  that  the  Party  before  other  Matter 
^g^^^j.^^;^^"  pleaded  may  take  Advantage  either  of  the  Want  of  an  Addition  or  of  a 
trary.  bad  one.     And  accordingly  it  was  lately  ^  adjudged  in  an  Appeal  of  Death 

»"  I.  Sid.  247.  between  Reeve  and  Truneinl,  that  the  Want  of  an  Addition  of  the  Ap- 
'pafth.  3^  pellee  was  a  good  Plea  in  Abatement,  and  the  Writ  of  Appeal  was  abated 
Georgiii.      by  fuch  Plea. 

SeB.  126.  As  to  the  fourth  Point  abovementioned,  viz.  Where  a  Writ 
of  Appeal  may  be  abated  upon  the  Exception  or  Plea  of  the  Party  for  the 
'S.  P.  C.  82.  Multiplicity  of  Adion  ;  it  feems '^  clear.  That  after  an  Appellant  hath 
Letters  CD.  appeared  on  a  Writ  of  Appeal,  or  even  on  a  Bill  of  Appeal  removed  into 
Bro.  Brief  ^  ^he  Court  of  King's  Bench  from  before  the  Sheriff  and  Coroners  by  Cer~ 
192.  '  tiorari,  if  he  commence  a  new  Appeal  for  the  fame  Matter,  the  Appellee 
Cro.  El  695.  jj^^y  plead  in  Abatement  that  fuch  prior  Appeal  is  ftill  depending,  &c.  But 
548.774.'  it  feems  '  clear.  That  it  is  no  Plea  in  Abatement  of  a  Writ  of  Appeal, 
•  loH.  4. 4.  that  the  Appellant  hath  brought  a  Bill  of  Appeal  for  the  fame  Matter  be- 
s'  P^C  8  ^°^^  ^^^  Sheriff  and  Coroners,  becaufe  fuch  Bill  is  not  of  fo  high  a  Nature 
Letter  D.  '  as  a  Writ  of  Appeal,  but  is  faid  to  be  only  in  Nature  of  a  Plaint  till  it 
Fitz.Coron.  ^g  removed  into  the  King's  Bench,  which  feems  ^  to  depend  on  the  Statute 
See^4Ed^i  oi Magna  Charfa  17.  fince  which  Statute  the  Sheriff  and  Coroner  cannot 
pl.  21.  proceed  to  Trial  upon  a  Bill  of  Appeal,  as  perhaps  they  might  have  done 

^Supra.Chg.j^y  tj^g  Coj^j^Q^  Law.  But  after  fuch  Bill  of  Appeal  before  the  Sheriff 
^e  ■  39' 4^.  ^^^  Coroners  is  removed  into  the  King's  Bench,  if  the  Plaintiff  bring  a 
«S.  P.  C.  Sz.Writ  of  Appeal  for  the  fame  Matter,  it  is  holden  ^  by  Staimdforde,  and 
k'Fi't"  Coron  ^^^"^s  to  be  admitted  in  the  Year-Book  of  4  H.  6.  14,  15.  and  both  by 
4.  '  Fitzberbert  ^  and  Brook  '  in  their  Abridgments  of  the  faid  Year-Book,  that 

i  Bio.  Appeal,  thp  Appellee  may  plead  in  Abatement  that  fuch  Bill  of  Appeal  is  depend- 
^'^'  ing,  becaufe  after  it  is  removed  into  the  King's  Bench,  it  is  of  as  high  a  Na- 

kH.  P.  c.  ture  as  a  Writ  of  Appeal.  Yet  Sir  Matthew  Ha ie  ^  feems  to  be  of  Opi- 
'89-  nion  fuch  Bill  fo  removed  is  not  pleadable  in  Abatement  till  the  Plain- 

tiff hath  appeared  thereon ;  perhaps  for  this  Reafon,  that  before  the  Plain- 
tiff hath  appeared,  it  doth  not  appear  of  Record  that  he  hath  profecuted 
the  Suit  in  the  King's  Court,  becaufe  the  Certiorari  might  have  been  taken 
1  _  fj  _  5    out  by  a  Stranger.     Upon  which  Ground  it  feems  to  have  been  refolved  ' 
pl.  10.  that  it  is  no  good  Plea  in  Abatement  of  an  Appeal,  that  the  Plaintiff  hath 

Fitz.  Br;<f,  purchafed  another  Writ  of  Appeal  returnable  at  fuch  a  Day,  &c.  and  that 
Bra.  Appeal,  fuch  Writ  was  delivered  of  Record  to  the  Sheriff,  becaufe  it  might  be 
87-  for    what   appears    upon    the  Record,  That  the  firfl  Appeal  was  fo  far 

Lefter^C^^'  profecuted  by  a  Stranger  j  but  in  the  fame  Cafe  it  is  admitted  that  fuch 
iH.  H.P.C.prior  Appeal  depending  will  abate  the  fecond,  where  it  appears  on  Re- 
'49-  cord  that  the  fame  Plaintiff  hath  appeared  and  fued  it,  as  in  praying  of 

Procefs,  Gff. 

SeB.  127. 
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ScB.   i2j.     As  to  the  6fth  Point,  viz.  Wliere  a  Writ  of  Appeal  may 
be  abated  for  the  making  of  J.  S.  the  Defendant,  where  there  is  no  fuch 
Perfon;  it  feems  clear,  '  That  if  there  be  divers  Defendants  in  an  Appeal, .Dyer  348. 
and  one  of  them  who  does  not  appear  be  mifnamed  cither  as  to  the  Sur-pi  '4- 
name,  or  Name  of  Baptifm,  or  be  defcribed  by  a  wrong  Addition,  or  were  ^.^  jf' H  '^^' 
dead  before  the  Writ  purchafed,  any  of  the  Defendants   who  do  appear  Letter  K. 
may  plead.  That    whereas  the  Appeal  is  fued  out  againft  ^.  5.  of  C.  in '^5''»''s  Ku- 
the  County  of  Z).  Yeoman,  there  was  not  at  the  Time  of  the  Purchafe '.""  *^' ^" 
of  the  Writ,  nor  hath  been  fmce,  any  fuch  Perfon  as  A.  5.  in  rcrum  na-l'm.  Coron. 
tura,  as  by  the  Writ  is  fuppofed,  whereon  if  Illue   be  ioined,  if  the  Ap- ' '• ''■5•^♦• 
pellant  cannot  prove  that  there  now  is,  or  was  at  the  Time  when  the  Writ  pi.  6.        ' 
was  purchafed,  fuch  a  Perfon  of  fuch  Name  and  Addition  as  by  the  Writ^i  H.  7. 34, 
are  fuppofed,  it  feems  that  the  Verdid:  ought  to  go  againft  him,  where- '^'r,^^' 
upon  the  Writ  fhall  be  abated   as  to  all  the  Defendants.  But  it  is   not    pi  4'.'^'  ^^' 
advifeable  in  fuch  a  Cafe  to  plead  that  there  was  not  at  the  Time  of  the  °  ^'°-  ^P* 
Purchafe  of  the  Writ,  C^c.  any  fuch  Perfon  as  A.  B.  of  C.  in  the  Coun-6H' 7,'7'  i. 
ty  of  i).  Yeoman,  becaufe  it  implies  a  Negative  pregnant.     Alfo  ifaDe-2- 
fendant  mifnamed  or  defcribed  by  a  wrong  Addititon  do  appear,  it  feems ^'  ^'  ^'  7'' 
to  be  agreed  '  that  no  other  Defendant  befides  himfelf  can  plead  the  Mif-^s.P.c.Sz. 
fiofmer  or  wrong  Addition.     But  I  do  not  find  it  to  be  agreed,  ^  That  fuch  a^^'^E- 
Plea  by  one  Defendant  fhall  abate  the  Writ  as  to  any  other  befides  himfelf  ;^^4^^f°°''' 
but  if  fuch  Matter  when  pleaded  by  another  on  the  Non-appearance  of  the'*  zi  H.  7. 31. 
Defendant,  will  abate  the  Writ  as  to  all,  it  feems,  diflicult  to  give  a  ReafonP'-,'^- 
why  it  fhould  not  have  the  like  EfFed  when  pleaded  by  the  Party  himfelf.    pi^^.^'^' 
Se^.   128.     As  to  the  fixth  Point,  viz.  Whether  the  Appellee  may  have  7  H.  4.27. 
more  than  one  fuch  Plea  or  Exception  ;  there  feems  to  be  no  Doubt  buto'p'^'p 
that  if  a  Defendant  in  an  Appeal,  or  even   in  an  Indidment  of  Felony,  Letter  E.  *' 
think  it  proper  to  make  ufe  of  never  fo  many  Pleas  or  Exceptions  of  this 
Kind,  requiring  all  of  them  the  fome  kind  of  Trial,  he  may  take  Ad- 
vantage of  them  all,  '  unlefs  '  they  be  repugnant  to  one  another.     Alfo  =  finch  of 
it  feems  to   be  the  better   Opinion,  ^  That   he   Ihall   have   the   like  Ad-^^"'^^^. 
vantage,  where  fuch  Pleas  or  Exceptions  do  not  all  of  them  require  the4H'.6.  V-. 
fame  Kind  of  Trial,  but  fome  of  them  are  triable  by  Matter  of  Record  t>.  16.  a. 
and  others    by   the    Country.     And  if  fuch    Pleas  or    Exceptions   be    all  ^'°'  '^^P"'* 
of  them  triable  by  the  Country,    it  feems  to  have  ^  been    generally    a-^s!p.  c.  8a. 
greed,  That  the  Defendant  muft  at  the  fame  Time  plead  alfo  with  them  ^^^"  ^• 
all  his  Matters  in  Bar,  if  he  have  any  fuch,  and  alfo  plead  over  to  theL^w  36°^ 
Felony,  (unleis  where  he  hath  admitted  the  Fadl  by  the  Matter  pleaded Qtf.'sre4'^k6. 
in  Bar):  But  if  the  Plea  in  Abatement  be  triable  by  Matter  of  Record,  it'^'^' 
is  holden  in  fome  Books,  'that  the  Defendant  is  not  bound  to  plead  over  44!    ^^"* 
to  the  Felony,  till  fuch  Plea  in  Abatement  be  found  againft  him.     But  "^ '  f''n=h  of 
the  greater  Number  of  Precedents,  and  conilant  Pradtice  of  late  feem  to'^r^^^V 
be   otherwife.     However  it  feems   clear,  'That    whatfoever   Matters    are  z /Ed!  4**71. 
pleaded  in  Abatement  of  an  Appeal,  or  Indidment  of  Felony,  and  found  p'- 5^- 
againft  the  Defendant,  yet  he  may  afterwards  plead  over  to  the  Felony.  Trundlf"** 
5:^*  [60]  And  in  thefe  Refpefts  fuch  an  Appeal  and  Indidment  ditfer  from  Pafchs  3' 
AppeAs  ""  of  Maybem  and  all  civil  Actions  whatfoever,  except  only  AfilzesS"^^'"  • 
of  Mortd.mceftor",   Novel  °  DilTeifin,  NufanceP,  and   Juris  iitrum ;    ^  for  li';.^^"'''* 
it  feems  to  be  a  fettled  Rule,  that  in  Appeals  of  Mayhem  and  all  other  civil  Radal's  En- 

Anions,  fSi'-;,,^- 

267. 

Qi)Ere6  H.  7.  7.  pi.  2.      Shower's-  Reports  47.  '  Bro.  Appeal,  48,  66.  1  H.  6.  i.  pi.  i.  27Afl'.pli 

''Cro.  El.  69;.      10  H.  4.  4.  pi.  14.      4H.6.  i;.b.       iH.  6.  i.pl.  I.      Ralhl's  Entries  47.  a.  '  Finch  of  Law 

365,364.385.     27Air.pl.  3.     iH.  6.  I.pl.  ..     2H.  H.  P.C.  239.         ■»  Cro.  El.  49,-.pl.  ,4.       Pophamiic 
Owen  59,  60.     Moor  457.  pi.  62S.     Noy  36.  "  Finch  of  La\v  385,  41  8.     4oEd.3.z9   b.         3gAirpIii 

•1  Ed.  3.  11.  pi.  33-     Dy.  3.0. pi.  82.    4H- f'.  i6.a.    I  Jon.  413.  S.  P.  C.  82.  Letter  E.  Cro.  Ca.  520.    Finch 
of  Law  363,  364,  385.  PFinchof  Law  363,  3>i5.  1  40  Ed.  3.  29.  b.     Finchof  Law  36J,  385. 
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Adtions,  thofe  above  mentioned  only  excepted,  if  a  Plea  in  Abatement,  tri- 
» Vide  Cio.  able  by  the  Country,  ^  be  found  agdnft  the  Defendant,  he  fhall  not '' 
El.  203.  pi.  i^g  fufFered  afterwards  to  plead  any  new  Matter,  but  final  Judgment  fliall  be 
D^er  228.  given  againft  him.  Alfo  it  feems  to  be  agreed  '  that  in  all  other  Adlions, 
P'-  45-  except  thofe  above  mentioned,  if  a  Defendant  together  with  a  Plea  in  Abate- 

y^'sid.tcz.  i'"^"'^  ^\ti.iS.  alfo  a  Plea  in  Bar,  or  the  general  IlTue,  he  waives  the  Plea  in 
pi.  22.  Abatement;  and  the  Plea  in  Bar  or  general  IfTue  only  (hall  be  tried. 

I  Lev.  163.  ^g^^  j2g.  And  now  I  am  in  the  third  Place  to  confider,  what  Faults 
Yelv.  i^z.  of  this  Kind  are  amendable,  which  without  fuch  Amendment  would  abate 
Aleyn65,66.theWrit.  It  is  to  be  obferved,  that  Appeals  are  exprefly  excepted  out  of 
Q^J'°^^'"^95- 8 //.  6.  12.  which  is  the  principal  Statute  of  Amendments :  Alfo  it  feems 
Noy  36.  **  to  be  generally  taken  for  granted,  that  no  criminal  Profecution  whatfo- 
Moor457.  gvej.  is  within  any  other  Statute  of  Amendments,  or  any  of  the  Statutes 
Vide ThelV."  of  y^^fo'^^ ;  from  whence  it  follows  that  no  Defed  is  amendable  in  an 
Lib.i5.cap.5.  Appeal,  but  fuch  only  as  is  amendable  by  the  Common  Law.  And  there- 
^  Vide  Sal-  £^^^  j^  feems  to  be  the  better  Opinion,  that  no  falfe  "  Laiin  in  a  Writ  or 
e^Modlzeg.  Bill  of  Appeal,  nor  Omiffion  of  a  Word,  'nor  even  of  a  Letter,  s  nor 
I  Buhl.  1 42,  other  Defedl  or  Variance  ''  from  the  proper  legal  Form,  can  be  amended, 
*'*'h  16  becaufe  no  fuch  Fault  is  amendable  by  the  Common  Law,  without  the 
pl'?8.  ''  '  Confent  '  of  the  Parties,  except  only  in  Adlions  wherein  the  King  ''  is  a 
I  Bum.  142,  Party.  It  feems  indeed  to  be  generally  holden  in  fome  Books,  '  that  fuch 
4.H  6  16.  Faults  in  a  Writ  are  amendable  where  the  Curfitor  varies  from  his  Inflruc- 
pl.  16.  tions,  in  the  Names   or  "' Additions   of  the  Parties,  or   other  like    Mat- 

Bro.  Amend.  ^^^^  which  he  muft  take  from  his  Inftrudions.  But  what  is  faid  in  fuch 
^Fiiz.Coron.  Books  in  Relation  to  this  Matter  feems  to  be  intended  of  fuch  Writs  only 
12'-  as  are  within  the  Purview  of  the  Statutes  of  Amendments,  and  therefore 

^|,|^^^;'°* cannot  be  applied  to  Appeals;  yet  it  feems  that  a  Mifprifion  in  the  Count 
mendment,  is  amendable  by  the  Common  Law,  as  well  in  an  Appeal  as  in  any  other 
^•.  .  Adlion,  before  it  is  entered  on  the  Record;  and  fo  it  feems  that  the  Year 
an«r59-'""  "  Book  o{  ^  H.  4.  27.  is  to  be  intended,  in  which  a  Miftake  in  the  Decla- 
8C0.  i56.b.  ration  in  laying  the  Fadl  in  an  improper  Vijne,  was  fuffered  to  be  amend- 
4H-  6.  1 5.  gj_  ^j^Q  J,,  feei^s  that  after  the  Count  is  entered  on  the  Record,  a  Vari- 
i'Fi'z.A-  ance  in  it  from  the  Writ,  if  a  meer  Mifprifion,  may  be  amended  by  it,  as 
mendment,  jf  feemed  to  be  agreed  in  an  Appeal  of  Death  between  Smith  and  Bowen, 
k  8C0  I  6  b. "  wherein  the  Word  Murdrum  in  the  Count  on  the  Record  was  adjudged 
4H.  6.  16.  '  to  be  amendable  by  the  Word  Murdrum  in  the  Bill  on  the  File. 
P'-  '^-  ,  ,  As  to  the  fifth  general  Point,  viz.  What  may  be  pleaded  in  Bar  of  an 
nt^xltl.  '  Appeal  i  having  already  in  the  former  Part  p  of  this  Chapter  endeavour'd  to 
pi.  1 196.  fliew  v.'hat  may  be  pleaded  in  Bar  of  an  Appeal  oi  Mayhem,  and  intending  in 
I  Rol.  138.  ^^  Xxtxzx  Part  of  the  Book  to  confider  the  Learning  relating  to  Pleas  in  Bar 
Cro.  El.  644.  of  criminal  Profecutions  in  general,  I  fliall  in  this  Place  only  examine  the 
pi.  49.  Nature  of  Pleas  in  Bar  of  Appeals  of  Felony  in  particular;  and  for  that 

C^atreHob.  p^jj-p^^-g  having  premifed  that,  by  the  better  Opinion  ■!  at  this  Day,  no  fpe- 
"•  2  Ventris  cial  Plea  in  Juftification  of  the  Killing  fhall  be  admitted  in  an  Appeal  of 
46.  49.  '  30.  Death,  but  that  in  every  fuch  Cafe  the  general  IfTue  is  to  be  pleaded,  I  fhall 
1  Sid.  412.     confider, 

pi.  8. 

^f°-  "^-  I.  What  Pleas  will  be  good  Bars  of  an  Appeal  of  Felony  by  fliewing 

Huiton  c6,  •  ,       ^.   .      .  r^  ,      ?  TT    1  1    •         .  ^  ° 

57.  that  the  Plaintiff  had  never  any  Right  to  bring  it. 

Cro.  Car.  74.  2.  Whether  a  Retraxit  on  Nonfuit  in  a  former  Appeal  of  this  Kind 

Rip.To.'  w^^l  ^^  ^  g"^'^  ^'^^  °^  another. 

»  Fitz.  Coron.  -; .  Whether  a  Difcontinuance. 

80 

•  Mitch.    7    Ann*.  p  Sea.  22,  23,  24,  25,  26.  1  See  Book  i.  Chap.  28.  SeS.  3. 

4.  Whe- 
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4.  Wliether  m  Abatt-ment  of  a  former  Appeal. 

5.  Where  the  Bringing  of  an  Appeal  of  this  Kind  agalnfl  one  Peilon 
fliall  be  a  Bar  of  any  fubfequent  Appeal  againft  any  other  Perfou 

•  not  named  in  the  firfl:. 

6.  Where  a  Rclcafe  will  be  a  good  Bar  of  an  Appeal  of  this  Kind. 

7.  Where  the  Appellant  may  be  barred  as  to  one  Appellee,  and  con- 
tinue his  Suit  againft  the  reft. 

8.  Whether  any,  and   which  of  thefe  Pleas,  are  confiftent  with  the 
general  IlTuc. 

ScB.    130.     As   to  the  firft  Particular,  "jiz.  What  Pleas  will  be  good 
Bars  of  fuch  an   Appeal   by  fliewing    that    the    Plaintiff  had   never  any 
Right  to  bring  it;  it  feems  to  be  a  good  general  '  Rule,  That  any  PlcaigpQfj^ 
of  this  Kind  is  good  which   fhews  that  the  Plaintiff  wants  any  of  thofcH.  P.  C.  190. 
Requifites  which  the  Law  makes  neceffary  to  intitle  him  to  the   Appeal. 
And  therefore  in  an  Appeal  of  Death   by  a  Woman  it  is  a  good  Plea, 
that  ''  fhe  was  never  lawfully  married  to  the  Deceafed  ;  or  "  that  flie  hath '' Supra  Se a, 
not  continued  a  Widow   fince  his  Death,  but  hath  taken  another  Huf-|  p  ^    g 
band.     Alfo  in  an   Appeal  of  Death  by  one  as  Heir,  it  is  a  good  Plea,csupraSe(a. 
that  A.  B.  at  the  Time  ^  of  the  Writ  was  and  ffill  is  Heir  of  the  De-?8. 
ceafed;  or  ■"  that  one  of  the   Defendants  was  the  Wife  of  the  Deceafed,  4  j^/i^^l'.j^En". 
and  made  a  Defendant  by  Covin  to  exclude  her  from  her  Appeal ;  or  that  tries  50.pl.  8. 
the  Plaintiff  is  a  Baftard  *  and  not  legitimate.     And  where  one  brings  an '  ^^'^^''^  ^"- 
Appeal  as  Brother  and  Heir,  it  is  a  good  Plea,  That  he  is  not  ^^  Brother  <  Raftai's  En-' 
and  Heir  as  by  his  Writ  and  Declaration  he  hath  fuppofed,  or''  that  he  "ies  49.  a. 
bath  an  Elder  Brother  by  the  fame  Father   and  Mother   ftiU  alive;  or J^f^f^^^^^l 
where  one  brings  an  Appeal  as  Coufin  and  Heir,  viz.  Brother  of  A.  B.  >>  Supra  Sea. 
Father  of  the  deceafed,  it  is  a  good  Plea,  That  he  is  not  Coulin  '  and  f°-  ^^\l"t' 
Heir,  -viz.  Brother  of  ^.  i?.  Father  of  the  Deceafed,  &c.    as  by  his  Writ  tri^s  49/3,"' 
and  Declaration   he  hath  fuppofed.     Alfo  "^  it  is  a  good  Plea  in  any  Ap- '' S.  P.  C.  93. 
peal  of  Death,  that  the  Plaintiff  hath  flipt  his  Time  in  not  bringing  the 
Appeal  within  the  Year  and  Day  after  the  Death  of  the  Perfon  fuppbfed' Supra  Seft. 
to  have  been  killed.     Alfo  it  is  a  good  '  Plea  in  an  Appeal  of  Robbery,  s^p^c.'^qS.' 
That  the  Plaintiff  is  a  Villein  to  the  Defendant.     And  it  is  a  good  '"  Plea  "'Supra  Sea. 
in  an  Appeal  of  Rape  by  a  Man  and  a  Woman,  That  the  Plaintiffs  were^^- 
never  lawfully  married.     And  "  it  is  a  good  Plea  in  Bar  of  any  Appeal  of  Letter  b^ 
Felony,  That  the  Plaintiff  is  an  Ideot,  or  that  he  was  born  deaf  and  dumb. "  Supra  Seft. 
Alfo  it  is  faid  by  Sir  William  Staiindford^  "  that  it  is  a  good  Plea  in  Bar  ofj^p  ^    g 
any  fuch  Appeal,  That   the   Plaintiff  is  attainted  of  Treafon  or  Felony ;  Letter  c. 
however  p  it  feems  that  fuch  Attainder  is  no  perpetual  Bar,  but  only  during "  S-  P-  C.  98. 

the  Time  it  continues  in  Force.  {"supra^Seft. 

SeB.   131.     As  to  the  fecond  Particular,  viz.  Where  a.  Retraxit  or  Non-  52. 

fuit  in  a  former  Appeal  of  this    Kind  will  be  good  Bars  of  another;  I^>lnft'38. 

take  it. to  be  clear,  "^  that  a  Retraxit  of  any  fuch  Appeal  is  a  Bar  of  all  h.'p.c.%o. 

fubfequent  Appeals  of  the  fame  Kind  ;  for  it  feems  to  be  a  general  fettled  8  Co.  58.  62. 

Rule,  That  a  Retraxit  of  any  Action  whatfoever  is  a  Bar  of  all  others  of^^;j^;f;^'^g^* 

the  hke  or  inferior  Nature.     Alfo  it  feems  to  be  certain.  That  a  Non- •  10  H.  4'.  4. 

fuit  on  a  Bill  "■  of  Appeal,  whether  commenced   in  the  Court  of  King's  p|.-  h- 

Bench,  or  before   Juftices  ^  of  Gaol-Delivery,  or  bpfore  the  Sheriff  '  and  L^uers  A,' B. 

Coroners,    or  a  Nonfuit  after  "  Declaration  on  a  Writ    of  Appeal,    is   a  22  Aff.  pl.97. 

Bar  of  all  other  Appeals  of  the  fame  Kind  ;  becaufe  no  fuch  Bill  or  De-g"p^^F-,"^°- 

duration  fhall    be   received,  unlefs '' the  Appellant  have   firft  appeared  in  Letters  A, ^B. 

proper  Perfon  ;  and  it  feems  to  be  agreed  by  all  the  Books,  Th.tt  a  Non-  Cro.  Ei.605. 
Vol.  II.  Ddd  (^^^^^"^"b. 

26.  Letttr  P. 
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fuit  after  fuch  an  Appearance  is  pereniptory.  Alio  it  Is  holden  generaliy 
•22Afrp].  in  fome  Books,  ^  That  a  Nonfuit  after  Appearance  is.  a  peremptory  Bar 
47  Ed  5  i6  to  the  Appellant,  without  adding  that  he  mufl  alfo  have  declared}  from 
pl.  z-j.  whence,  and  alfo  from  the  general  Reafon  of  the  Thing,  it  may  be  rea- 

Bro.  Appeal,  fonably  argued,  That  if  it  any  way  appear  on  Record  that  the  Appellant 
Fiiz.^Coron.  ^^'^'^^  ^^^  nonfuited  in  a  former  Appeal,  did  adtually  appear  and  profe- 
184.  cute  fuch  Appeal,  as  by  praying  ''  of  Procefs  on  it,  ©"c.  he  fliall  be  barred 

vlde"^"  H^(5^'^"  ^">'  °'-^"^''  ApP^"^  of  the  fame  Kind.  But  it  feems  '  that  the  bare  Ta- 
,6.  a.  king  out  of  a  Writ  of  Appeal,  and  caufing  it  to  be  delivered   of  Record 

Supra  Sea.  26.  to  the  Sheriff,  and  a  Nonfuit  upon  it,  is  no  Bar  of  a  fecond  Appeal,  be- 
9  .  4.  z.  caufe  it  doth  not  appear  of  Record,  but  that  it  might  be  done  by  a  Stran- 
47  Arr.  pl.  7.  ger ;  and  notwithftanding  fome  Books  ''  feem  to  hold  generally,  that  any 
^Vide7H.  7.  Nonfuit  in  Appeal  is  peremptory,  yet  it  feems  to  be  in  great  Meafure 
csVc.'i48.  ^^tded  at  this  Day,  that  fuch  Nonfuit  ought  to  be  after  an  Appearance 
Letter  A.       in  proper  Perfon  of  Record. 

7^H.7.6  pl.  ^^^_  j^2_  ^g  J.Q  jj^g  j.}^jj.j  Particular,  'ciz.  Whether  a  Difcontituance 
I  Sid.  32.  of  a  former  Appeal  of  this  Kind  will  be  a  good  Bar  of  another;  it  is 
•<  27  AfT.  pl.7.  holden  *  by  the  Reporter  of  the  Year-Book  of  16  Ed.  4.  That  a  Dif- 
Vide4H°6  continuance  of  one  Appeal  is  a  Bar  of  any  other,  becaufe  the  Life  of 
16.  a.  the  Appellee  was  once  put  in  Jeopardy  by  the  firft  Appeal ;  but  this  Rea- 

I  Sid.  32.  fon  proves  as  flrongly  that  the  Abatement  of  an  Appeal  where  the  Writ 
Books  cited  '^^^^  good  fliall  be  a  Bar  of  another  ;  for  by  an  Appeal  fo  abated  the  Life  of 
to  the  other  the  Appellee  is  as  much  put  in  Jeopardy  as  by  an  Appeal  that  is  dif- 
Seftion"'^  ''^'^  continued ;  and  yet  it  feems  to  be  agreed  at  this  Day,  that  fuch  an  Abate- 
'  16  E.  4.  ii.'^ent  of  an  Appeal  cannot  regularly  be  a  Bar  of  another,  as  fliall  be  more 
pl-  7-  fully  fhewn  in  the  next  Sedion.     Nor  can  I  find  it  any  where  adjudged, 

^ro.  Appea,  'pj^^^  ^^  Difcontinuance  of  one  Appeal  is  a  Bar  of  another.  It  is  true 
VideS.  P.  C.  indeed,  that  in  Bradley^  znd  Bank's  Cafe,  the  xAppellee  was  totally  dif- 
59  G.  charged   upon  a  Difcontinuance.     But  the  Reafon   hereof  feems  to  have 

Cro.jac.283.  tieen,  not  that  the  Difcontinuance  would  be  of  its  felf  a  Bar  to  any  other 
284.  Appeal,  but  becaufe  the  Year   and    Day   were    pafTed,  and  confequently 

Yeiv.  204.  t|^gj.g  could  be  no  other  Appeal ;  and  the  Appellee  had  alfo  been  before 
convicled  on  an  Indictment,  and  had  his  Clergy,  and  confequently  could 
not  be  proceeded  againfl  at  the  Suit  of  the  King.  However,  granting  the 
Opinion  aforementioned  to  be  Law,  that  the  Difcontinuance  of  one  Ap- 
peal fliall  be  a  good  Bar  of  any  other ;  furely  it  is  to  be  intended  of  fuch 
a  Difcontinuance  only,  as  happens  after  the  Appearance  of  the  Appellant, 
for  the  Reafons  given  in  the  precedent  Sedlion,  in  Relation  to  a  Non- 
fuit, 

Sect.  133.  As  to  the  fourth  Particular,  viz.  Whether  an  Abatement  of 
a  former  Appeal  of  this  Kind  will  be  a  good  Bar  of  another,  it  feems 
clear,  that  if  an  Appeal  by  a  Wife  abate  by  her  taking  another  Hufband, 
i  VideS.  P.  Cor  an  Appeal  by  an  Heir  abate  by  his  Death,  there  can  be  no '^  other - 
147.  Letter  E.j^ppe,^]  But  the  Reafon  hereof  feems  not  fo  much  to  depend  on  the  Abate- 
'^Vide?upra°  ment,  as  on  the  Marriage  in  the  firfl  Cafe,  and  the  Death  in  the  fecond  ; 
Sea.  38, 39,  which,  as  it  feems  the  better  '  Opinion,  would  of  themfelves  have  abated 
^'•„  ^  a  fiibfequent  Appeal,  whether  any  had  been  brought  before  or  not.  Yet 
pl.  zg.'^  I  find  it  holden  generally  in  fome  ^  of  the  Old  Books,  that  an  Appeal  once 
Bro.  Appeal,  determine^,  cannot  revive ;  and  in  '  others,  that  where  an  Appeal  of 
i°o  Ed  I  Mayhem,  which  in  this  Refped  feems  not  to  differ  from  other  Appeals,  is 
ph°2.  ^  '  abated  without  the  Default  of  the  Party,  he  may  have  a  new  one,  by 
Bro.  Appeal,  ^yhich  it  feems  to  be  implied,  that  if  it  abated  by  his  Default  he  cannot 
"^'  have  a  new  one ;  and  this  Opinion  feems  alfo  to  be  cofirmed  by  fome 

other 
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other  '  Oltl  Books,  but  it   is   denied  '  by  others.     Hov/ever  I  take  it  to  be'^'^  S   "• 
fettled '  at  this  Day,  that  wliere  there  continues  to  be  a  Plaintiff,  not  dif-^I^^'^^    ^3,1 
abled  to  prolecnte,  he  fliall  not  be  barred  in  a  fecond  Appeal  by  an  Abate- 33.  44        ' 
ment  of  the  firfl:.  4  H  6  16  a. 

Sccf.    134.     As  to  the  fifth  P.irticular,  v/'z.  Where  the  Bringing  of  an  j^'.'Msff^^' 
Appeal  of  this  Kind,  againft  one  Perfon  will  be  a  Bar  of  any  fubfequent '3 '^ii' pi- ■<>. 
Appeal  againft  any  other  Perfon   not  named  in  the  firft ;  it  is  faid,  '  thatg^^"^*^'"^'* 
anciently  one  might  have  had  two  Appeals  for  the  fame  Fad:,  one  againlt  j  s.  P.  c.6j. 
the  Principal,  the  other  againft  the  Acccft'dry.     And  even  at  this  Day,  if  f-«(cr  c. 
one  be  robbed  of  the  fame     Goods,  at  feveral  Times,   or  receive  different  Letter  d    ^ 
'Maims,  whether  at  the   fime  or  at  feveral  Times ;  or  a  Woman   be  ra-'g  H.  4.  z.a. 
vidi'd  more   than   once,  whether  by  the  fame  or  by  different  Perfons,  it,V"  +  '+ ^■ 
feems  clear  that  feveral  Appeals  lie  for  each  diftincfi  Offence.     But  it  feems  2'^°"  "  ''^"^^ 
to  be  generally  ^  agreed  at  this   Day,  that  after  one  hath  brought  an  Ap-^J'fo- -Appeal 
peal  of  Felony  againft  one  Perfon,  who  is  thereon  attainted  and   hanged  ;^^'^j     ,    , 
he  may  be  barred  by  it  in  any  fubfcquent  Appeal,  for  the  very  fame  Crime,  14.  a! 
againft  any  other  Perfon  not  named  in  the  firft  j  whether  fuch  fubfequent 
Appeal,  againft  the  Perfon  fo  omitted  in  the  firft,  be  brought  againft  him 
as  Principal,  or  as  Acceflary '' before  the  Faft,  or  even  as  Acceffary  after^^-''-'^- 'S"^- 
the  Faft,  unlefs  where  he  happens  to  be  fo  Acceflary  after  the  firft  Appeal  gg.  Letters  c. 
was  commenced ;  in  which  Cafe  it  is  certain  that  he  is   liable  to  fuch  fe-  EJro.  Appeal, 
cond  '  Appeal,  becaufe  it  was  impoffible  to  charge  him  in  the  firft.     But'^^^;^^^- 
otherwife,  after  an  Attainder  had  on  the  firft  Appeal,  the  Law  feems  tovidcfupr'a  ' 
difallow  the  Bringing  of  a  fecond  j  for  this  Reafon,  that  where  an  Appel-p'^-^-^'^'^- J- 
lant  has  fo  far  had  his  Revenge  in  one  Appeal,  he  fhall  not  be  indulged  J-.^^'j^j'^'q^.^^" 
in  the  bringing  of  another,  which  his  own  Laches  only  made  necsftary.trary  as  toAp- 
Alfo  it  feems  to  be  ^  clear,  that  if  one  bring  an  Appeal  of  Felony  againft  Pf^'^  "^  ^o"^ 
another,  who  is  either  acquitted  by  Verdift,  or  otherv/ife  finally  difcharged k^'jSEd.  -. 
by  any  other  Matter,  which  will  peremptorily  bar  any  other  Appeal  againft  93-  ?'•  >3^5- 
him  by  the  fame  Appellant  for  the  fame  Fadt,  the  Appellant  may  aUb  be  ^^'^^^  ^'•''■^■~ 
barred  in  any  other  Appeal   for  the  fame  Fadt  againft  any  '  other  Perfon  4  Co.  44.  a. ^ 
whatfoever  ;  perhaps  for  this  Reafon,  that  he  who  appears  to  have  brought +8-  ^' 
an  ill  grounded  Adion  of  fo  high  a  Nature,  or  to  have  fo  fir  made  Defiult  ,5^^  '^' 
m  the  Profecution  of  fuch  an  Adion,  as  to  be  for  ever  barred  from  bring- Fitz.  Coron. 
ing  another  againft  the  fame  Defendant,  ftiall  not  be  thought  worthy  to' ^+' 
bring  another  againft  any  other  Perfon  whatfoever.     But  I  cannot  be  fatif- h.  p.  c. '18^8, 
fied  with  the  Reafon  which  fome  of  the  Books  feem  to  give  why  all  the  >  go- 
Defendants  muft  be  named  in  one  Appeal;  which  is  this,  that  the  Statute ^^'^^  ^,,98. 
of  Magna  Charta  34.  by  which  it  is  provided.    That  77one  pall  be  impri-  ^^^^e^f^.'^V  7. 
foned  upon  the  Appeal  of  a  Woman  ^  for  the  Death  of  any  other  than  her  01m 
Hujhand,  fpeaks  only  of  Appeal  in  the  fingular  Number  ;  from  whence  it  is 
faid  to  be  colleded,  that  all  the  Defendants  muft  be  named  in  one  Appeal. - 
But  by  what  Kind  of  Argument  this  CoUedtion  is  made,   I  do   not  rind, 
nor  do  I  fee  why  twenty  Appeals  brought  by  the  fame  Woman,  if  the  Law 
would  permit  fo  many,  are  not  as  much  within   the  Letter  and  Meaning 
of  the  Statute  as  one  Appeal.     And  where  the  Law  does  permit  the  Bringing 
of  a  fecond  Appeal  againft  the  fame  Perfon,  as  it  is  clear  that  in  fome  Cafes 
it  does,  it  may  reafonably  be  argued,  that  he  may  as  well  bring  it  againft 
others  alfo;  As  ""  where  the  firft  is  abated,  and  there  ftill  continues  to  be  a"'2SEd.  j. 
Plaintiff"  not  difabled  to  profecute,  "and  in  fome  other  Cafes:  For  if  an  9°^?'- '3  8. 
Appellant  be  not  barred  by  the  Abatemsnt  of  his  firft  Appeal,  from  bring- a  Seethe  pre- 
ing  a  fecond  againft  thofe   who   had  Vexation  by  the  firft,  and  were  le-  «dent  Sec- 
gally  difcharged  from  it,  why  ftiould  he  be  barred   by  it,  as  to  thofe  who '"'" 
were  not  concerned  in  it? 
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SeB.    135.      As  to  the  fixth  Particular,  viz.  Where  a  R.eleafe  v.-ill  be  a 
good  Bar  of  an  Appeal  of  this  Kind ;  it  feems  clear,  That  a  Releafe  of  all 
»  Littleton,     maimer  of /^dlions,  or  of  all  Adions  ■*  Criminal,  or  of  all  Adions'  Mortal, 
Seaions5O0,  or  of  all  Adions  concerning  P/eas  of  tbc  Cfcivf!,  or  of  all 'Appeals,  or  of 
5°'-  all  ^  Demands,  will  be  a  good  Bar  of  any  fuch  Appeal.     But  it     feems  that 

b.'zss.  a.  ''  ^  Releafe  of  all  Adions  Perfonal  will  not  bar  fuch  an  Appeal,  becaufe  tliat 
« Littleton,  an  Appeal  in  which  the  Appellee  is  to  have  Judgment  of  Death,  is  higher 
^Littleton""  ^^^^"  ^"  Adion  Perfonal,  and  not  properly  called  an  Adion  Perfonal.  Alfo 
Seftion  508.  it  fecms  *  clear,  That  whatfoever  the  Nature  of  the  Releafe  may  be,  it  fliall 
<:Littleion,  j^oj-  wholly  difcharge  the  Appeal,  unlefs  it  were  made  before  it  was  com- 
Seilions  500,  j^gj^j,g^^  .  £qj.  jf  jj.  jjg  fubfequent  to  the  Appeal,  it  fhall  only  difcharge  it  as 
Contra  Fitz.  to  the  Suit  of  the  Plaintiff,  and  after  Judgment  given  for  -  fuch  Dif- 
Releafe  46.  (;]-,^,-ge^  he  fliall  be  arraigned  on  the  Appeal  at  the  King's  Suit,  as  fliall  be 
Appeal,  29.  flievvn  more  at  large  in  the  Chapter  of  Indidments.  Alfo  it  is-'  certain, 
21  Ed.  4.  72.  That  no  Releafe  fhall  difcharge  a  Perfon  attainted,  without  the  King's 

VideVra^' I'^rdon. 

SeJon"2^  Se^.   136.     As  to  the  feventh  Particular,  ^'/2;.  Where  the  Appellant  may 

'Fitz.  Coron.  ^e  barred  as  to  one  Apqellee,  and  continue  his  Suit  againft  the  Reft;  it'' 
S^P  C  148.  feems,  that  if  he  be  barred  by  a  Releafe  given,  or  Retraxit  entred  as  to 
Letter  B.  '  one.  Of  by  being  vanquiflied  in  Battle  by  one,  yet  he  may  continue  his 
R"(f  r^F^°°'  ^"''-  ^g'^ii"^^  ^^^  B.e{\:,  becaufe  he  is  to  have  a  feveral  Execution  ngainft  every 
tries  43.  pll.'g.  one  of  them.  Yet  in  an  Appeal  againft  divers,  whether  they  plead  the  fame 
48.  a.  or  feveral   IlTues,    it  hath  been  adjudged,    '  that  a  Nonfuit   againft   one, 

sSupr^aSefl.  ^^  ^j^^  ^^.^.j  ^£-  ^^^  ^^^  ^^  ^^le  Iffues,  is  a  Nonfuit  as  to  all,  of  which 
*h'.P.C.  1 90.  this  feems  to  be  the  beft  Reafon,  That  ''  fuch  a  Nonfuit  operates  in  Na- 
zi Ed.  4.  72.  fyj-e  as  a  Releafe  of  the  whole.  But  whether  '  the  Difcontinuance  of  an 
iRa  op!  18.  Appeal,  as  to  one  Appellee,  fliall  have  the  like  Conftruftion  as  to  all,  may 
Bro.  Appeal,   dcfervc  to  be  confidered. 

Ill,  1 20.  ^^^    j^^      As  to  the  eighth  Particular,  viz.  Whether  any,  and  which 

pi.  6°  '^  °  of  the  Pleas  abovementioned  are  confiftent  with  the  general  Iflfue  ;  it  feems 
Dyer  120.  agreed  at  this  Day,  That  if  the  Defendant  in  an  Appeal  of  Death,  by  a 
^'h  6  2  """wife,  plead  Nimques  accouple  in  hid  Matrimony;  °  or  in  an  Appeal  of 
pi.  19.  Death  by  one  as  Heir,  plead   that  the  Appellant  is  a  Baftard,  °  or  that  he 

27  Ed.  3.87.  i^^jj^  ^j^  eygf  Brother  of  the  whole  Blood  alive,  or  in  ?  any  Appeal 
2  RoU's  Ab.  of  Death,  plead  that  the  Perfon  fuppofed  to  have  been  killed,  was  dead 
133  LetterH.  above  a  Year  before  the  Purchafe  of  the  Writ,  or  that  *>  the  Appellant 
^l^t  ^l^\  ^^^^^  formerly  brought  an  Appeal  for  the  fame  Fad  againft  another  Per- 
Bro.  Difcon-'^  fon,  who  was  thercon  attainted  and  hanged,  or  generally  '  any  other 
tinuancede  piga  not  amounting  to  an  implied  Confeflion  of  the  Fad,  as  a  Rekafe, 
k'Hob'.To  ^c.  Whether  it  be  triable  by  Matter  =  of  Record,  or  by  P^/j ;  and  whe- 
'  Vide7H.6.  ther  it '  deny  that  the  Appellant  had  ever  any  Right  to  the  Appeal,  or 
27.  pi-  19-  admit  that  he  once  had  a  Right,  I  ut  ftiew  that  he  is  now  barred ;  he  may 
39  Ed.  f  3^ t  together,  with  fuch  Plea  in  Bar,  plead  alfo  Not  guilty  to  the  Felony. 
38  Aff.pl.  17.  And  if  fuch  Plea  be  triable  by  the  Common  Law,  unlefs  the  Appellant 
27  Ed- 3- 87- reply  both  to  that,  and  alfo  to  the  Plea  of  Not  guilty,  he  difcontinues 
^  3Leon.268.  the  Appeal ;  but  "  if  it  be  not  triable  by  the  Common  Law,  the  Defendant 
Cro  El  223.  needs  only  to  reply  to  it,  and  not  to  the  Felony,  till  after  fuch  Plea  has 
"7  Ed  4-  '5- been  tried.  But  it  is  holden  in  many  Books  "  of  good  Authority,  That  a 
Qusre  i4Ed.Man  fliall  not  be  admitted  to  plead  a  Releafe,  and  the  general  Iffue  alfo, 
4.  7.  pl.  10.  becaufe  it  is  reougnant  at  the  fame  Time  to   infift  that  the  Crime  is  re- 

"  Raflal's  En-  ^     '-' 

tries  49   pl.  5. 

7  Ed    4.  15.  pl.  3.     Quaere  14  Ed.  4.  7.  pl.  10.      21H.  6.  29.3.        p  22  Ed.  4.  ^9.  b.       1  9  H.  4.  2.  pl.  7.     '21 

H6.29.a.     22  Ed  4.39  b.40.      Radal's  Entries  49.  pl.  6,  7.  50.  pl.  S.  5S3.  b.  5S4.     S.  P.  C.  98.  Letter  D.  Keil. 

iBS,  iSq.         >2iH.6    28,  29.     4  H.  7.  5.  pl.  I.     9H.42.pl.  7.     35  H. 6.  57.pl.  z.     8  Ed.  4.  3,  pi.  6.     Con. 

lire.  .*.f;c;:i!,  14,  48.     4  H.  7.  z,.  b.  6.  a.  '7  Ed.  4.    14.  pl    3.       21  H.  6.  29.  a.          "  Cio.  El.  223.      3  Leon. 

-Oc'       '  »  S  P   C.  68.  Letter  D.     tmch  385,  386.      H.  P.  C.  190,  191.     Hob.  170,  171. 

leafed. 
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leafed,  and  '  yet  that  there  was  no  fuch  Crime  committed  to  be  releafed.*  Hob.  270, 
But  I  do  not  find  this  Point  any  where  adjudged  j  and  as  to  the  Argument  ^7'- 
above  mentioned,  from  the  Repugnancy  of  the  Plea  of  a  Releafe,  to  the 
general  IfTue,  it  may  be  anfwereci,    That  a  Man  may  reafonably  take   a 
Releafe  to   free  himfelf  from   Trouble,  from   the   Sufpicion  of  a  Crime, 
of  which  he  would  by  no  Means  own   himfelf  guilty  ;  and   in  Appeals 
of  Death  after  a  Plea  of  '"  Autrefoits  convi5f  by  Verdift,  and  even  after  the  ^  1  Bulft. 
Plea  of  '  Autrefoits  con-vl5f  by  Confeffion,  and  Clergy  thereon  had,  the  ge-y'^]'' 
neral  lilue  has  been  received ;  and  yet  fuch  Pleas  as  much  imply  a  Con- Cro^'jac^tgj. 
feflion  of  the  Fadl,  as   the  Plea  or  Releafe.     And  in  Smith's  Cafe,  who'4<-o-45- 
was   indided   of  High   Treafon   in   the  Beginning   of  his    late  Majefty's  i  pj^Jj,  ^^'^^ 
Reign,  for  the  Murder  of  Colonel  Parks,  after  a  Plea  of  a  Pardon,  thes.  P.  c.  151. 
general  Ilfue  was  received.     However,  I  do  not  find  it  any  wliere  holden,  ^^"^"^  -'^• 
That  the  Plea  of  a  Releafe  may  not  be  pleaded,  if  the  Defendant  think  fit,  b.^40.  ^'  ^^' 
without  pleading  the  general  Iffue.     Alio  it  feems  queftionable,  ^  Whether  Shower's  Re- 
any  other  Plea  in  Bar,  whether  triable  by  Matter  of  Record,  or  by  Pais,  TwidYrin  - 
may  not  alfo  be  received  without  pleading  the  general  Iffue,  as  it  kemston  and 
clear,-  that  in  fome  Cafes  it  may ;  "=  as  where  it  declines  the  Jurifdidtion  of '^'*'!"''°"' 
the  Court,  '  or  would   be  prejudicial  to  the  Defendant  by  infranchifing  ^Jgj' '     "' 
the  Plaintiff;  as  where  a  Villein  brings  an  Appeal  of  Robbery  againft  his  28  Ed.  3.  91. 
Lord,  who  pleads  the  Villenage  in  Bar,  in  which  Cafe  he  fliall  not  be  com-P'-^- 
pelled  to  plead  Not  guilty,  becaufe  that  would  amount  to  an  Infranchife- 35  h.  6. 5V.* 
ment  of  the  Plaintiff;  by  fuppofing  that  the  Fad,  if  committed,  needs  aP'z- 
Defence  which  it  cannot  do   unlefs  the  Plaintiff  have  a  Property,  which,  ^,  f  "^^  3" 
if  he    be    a  Villein,    he   cannot    have  againfl  his  Lord.     Alfo   it  feems  f  KeiJ.  17 j. 
clear,  that  ^  if  any  of  the  Bars  above   mentioned,  except  that  of  a  Re-P'- '°- 9i- 
leafe,  be  fuffered  to  be  pleaded  without  the  general  IfTue,  and  be  found  pf  ''  '     * 
againfl  the  Defendant,  they  do  not  conclude  him  from  pleading  the  ge-  Raftal's  En- 
neral  IfTue  afterwards  ;  and  as  to  the  Plea  of  a  Releafe,  whether  that  be- '/'"  54-  a. 
ing  pleaded    without   the  general  IfTue,  and  found  againfl  the  Defendant,  32.  pi.  4.^* 
do  conclude    him  at  this  Day  to  plead  the  general  IfTue  afterwards,  may  ^^^i^-  56. 
deferve  to  be  confidered  for  the  Reafons  above  mentioned.     ''  But  it  feems, ^p^^"  '|'* 
That  if  a  Demurrer   to  the  Court  be   adjudged  againft   an  Appellee,   he  Letter  D. 
fhall   not  be  admitted   to  plead  either  in  Bar,    or  the   general  IfTue,   but  ^ ''^^ '"*"'®- 
fhall  be   condemned,  as   fhall  be  fhewn  more  at  large  in  the  Chapter  of  "°g\  ]n!^ 
Demurrers.  194,208. 

SeSl.  138.     As   to   the  fixth  general   Point,  viz.  Where  the  Appellant 'j'^^'^- +  7- 
fliall  render  Damages  to  the  Appellee  for  a  falfe  Appeal ;  having  premifed  50  Ed!  3.  15, 
that  by  the  Common  Law  a  Defendant  may  '  recover  Damages  for  a  falfe  '6;  ^■ 
and  malicious  Appeal,  againft  the  Appellant  and  his  Abettors,  by  a  Writ  of  ^f  ^'^'  ^'  ^'* 
Confpiracy,  or  an  Adion  on  the  Cafe,  in  the  Nature  of  fuch  Writ,  as  hath  s.  P.  c.  93. 
been  more  fully  fhewn  in  Book  i.     *"  I  fliall  here  endeavour  to  fliew  in  what'"^"^''  ^■ 
Cafes,  and  in  what  Manner  he  may,  if  he  chufe  rather  fo  to  proceed,  re- 429!    °'°' 
cover  fuch  Damages  by  the  Statute  oi  Wejlminfter  2.  12.  which  was  made  27  Aff.  pi.  3. 
for  his  fpeedier  Remedy,  and  is  enaded  as  followeth  Contra,  7  Ed. 

SeB.  139.     For  a f much  as  many  through  Malice  intending  to  grieve  others,  k^wI^.  ioo! 
do  procure  falfe  Appeals  to  be  made,  cf  Homicides  and  other  Felonies,  by  Appel-  ^-  P-C.  190, 
lors,  having  nothing  to  fatisfy  the  King  for  their  falfe  Appeal,  nor  to  the  Par-  \\^^,^    g 
ties  appealed  for  their  Damages  3  //  is  ordained,  that  when  afiy  being  appealed  of^ss. 
Felony,  farm/ fed  upon  him,  doth  acquit  himfelf  in  the  King's  Court  in  due  Alan-  ^-  p- ^-  ^43- 
ncr,  either  at  the  Suit  of  the  Appellor  or  cf  our  Lord  the  King,  the  fufiices  be-  \\_  ,0!  '^'  ^' 

Keilw.  100. 
'zlnft.  383.     Keilw.  27.  a.     S.  P.  C.  167.  b.         *  Book  1 .  Ch.  72.    Seft.  zand?. 
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fore  whotn  the  Appeal  Jlmll  be  heard  and  deter?nined,  jloall  punijlo  the  Appellor  by 
a  Year's  Imprifonment  j  aiid  the  Appellor  JJ:all  niverthelefs  rejlore  to  the  Parties 
appealed  their  Damages,  according  to  the  Dijcretion  of  the  Jitjlices,  having  Re- 
JpeSl  to  the  Imprifonment  or  Arre/hnent,  that  the  Party  appealed  hath  fujlaified 
by  Re  a f on  of  jiich  Appeals,  and  to  tlx  Infamy  that  they  have  incurred  by  the 
Imprifonment,  or  otherit'ife  ;  and  fall  neverthckfs  make  a  grievous  Fijte  unto 
the  King.  And  if  peradventure  fuch  Appellor  be  not  able  to  recompence  the 
Damages,  it  fhall  be  inquired  by  ivhofe  Abetment,  by  Malice,  the  Appeal  was 
commenced,  if  the  Party  appealed  defire  it.  And  if  it  be  found  by  the  fame 
Inquef,  that  any  Man  is  Abettor  through  Malice,  he  fMll  be  diflrained  by  a  ju- 
dicial Writ  at  the  Suit  of  the  Party  appealed  to  conie  before  the  fujlices. 
And  if  he  be  laivfidiy  conviEl  of  fuch  malicious  Abetment,  hepallbe  punijloed 
by  Imprifonment  and  Refitution  of  Damages,  as  before  is  /aid  of  the  Appellor. 

And  for  the  better  Underftanding  this  Statute,  I  fhall  endeavour  to  fhew 
how  the  feveral  Parts  of  it  have  been  expounded. 

Sect.  140.  And  firft,  Whereas  the  Words  of  the  Preamble  are,  That 
many  through  Malice  procure  falfe  Appeals  to  be  made  by  Appellors,  having 
nothing,  &c.  And  in  the  Purview  it  is  faid,  That  it  pall  be  inquired  by  lahofe 
Abetment,  by  Malice,  the  Appeal  was  commenced,  &c.  And  if  it  be  found  that 
any  Man  is  an  Abettor,  through  Malice,  &c.  In  all  which  Places  the  M^ilice 
is  exprefly  referred  to  the  Procurers  and  Abettors  only,  and  in  no  Part  of 
•ilnft.  139-  the  Statute  to  the  Appellant,  it  is  holden  by  '  fome.  That  where-ever  an 
^-  Appellee  is  acquitted  of  an  Appeal  of  Felony,  he  fhall  recover  Damages 

Vid"  Lfttle-  '^y  Force  of  this  Statute  againft  the  Appellant,  except  only  where  he  hath 
ton,  Seflion  been  indid:ed  of  the  fame  Felony  before.  And  it  mufl  be  confefTed,  that 
^°  Atr  ^"  ^^  ^  Reports  and  Entries  '  relating  to   this  Matter,   Damages  feem  ge- 

26  H.  8. 3.  nerally  of  Courfe  to  have  been  awarded  againfl  the  Appellant,  on  the 
pi.  14-  Acquittal  of  the  Appellee  in  all  other  Cafes,  without  any  finding  that 
Books' cLd  *^^  Appeal  was  malicious.  Yet  it  is  holden  by  ^  others.  That  the  Ap- 
under  this  pellant  is  no  more  within  the  Intent  of  the  Statute,  than  his  Abettors  un- 
andthefol-  lefs  his  Appeal  were  groudned  on  Malice.  And  if  it  be  confidered,  that 
ftions^  ^'  where  the  Appellant  is  to  render  Damages  by  Force  of  the  Statute,  he  is 
'  Raftal's  En-  alfo,  by  the  exprefs  Words  of  it,  to  have  a  Year's  Imprifonment,  and  to 
"'"p5^P'.gbe  grievoufly  ranfomed  to  the  King;  furely  it  cannot  be  imagined  that  the 
Letter  B.  '  Makers  of  the  Statute  intended  in  any  Cafe  to  expofe  him  to  fo  fevere  a 
SeeLQuinto  Punifhment  for  a  legal  Profecution,  which  he  has  reafonable  Evidence  to 
^oEd  '^^  2  i"'^"''^  ^'"^  ^°  commence,  though  it  may  not  be  fufficient  to  induce  a  Jury 
pi.  24.  to  conviiS  the  Defendant.     Neither  do  I  fee  any  Reafon  why  the  Bringing 

« 20  Ed.  4.  6.  an  Appeal  againfl  one  who  hath  been  before  indidled,  by  a  fufficient  In- 
zlnft  -g.,  didtment  '  of  the  very  fame  *  Crime,  which  is  agreed  "^  not  to  be  within 
'26H.8. 3.  the  Meaning  of  the  Statute,  fliould  be  the  only  excepted  Cafe;  efpecially 
P^-  !+• ,  confidering  that  any  other  Cafe,  wherein  the  Appellant  plainly  appears  to 
pl  6.  proceed  on  a  probable   Ground  of  Sufpicion,  is  within  the  Reafon  given 

40  Ed.  3.  42.  in  many  Books  *"  for  the  Favour  fhewn  to  the  Appellant,  where  the  Ap- 
**"h  7  *  pellee  has  been  indidted  before  ;  which  is  this,  that  the  Appellant  had 
pl.  8.  Caufe  and  Evidence  to  purfue  the  Appeal,  and  it  appears  to  the  Court  that 

40  Air.  pl.i8.it  was  not  merely  founded  on  Malice.     And  this  is  alfo  one  of  the  Reafons 
^     given  in  the  '  Books,  why  the  Appellant  is  not  to  render  Damages  by  the  In- 
26  H.  8. 3.   tent  of  the  Statute,  where  the  Appellee  in  an  Appeal  of  Murder  is  found 
P'-  '+•  guilty  of  Homicideye-  defendendo  only.     And  as  to  the  general  ExprefBons  of 

pl.  6. 

4,oEd   X    42  P'-  24-      14  H.  7.  2.  pi.  8.     20  F.d.  6.  pl.  5.     40  .'\fl".  pl.  18.     Fitz.  Damages,  67.     ii  ^o  Ed.  3.  .ij  z. 

pl.  24!  14  H.  7-  2-  Pl-  8.  '21  AIT.  pl.  77.     2  Inft.  384. 
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the  Books  above  mentioned,  in  which  Damages  feem  of  Courfe  to  be  awarded 
againfl'the  Appellant,  without   any    Inquiry,    whether  his   Appeal   were 
malicious  or  not  j  it  may  be  anfwercd,  That  the  Books  fpeak   as  gene- 
rally in  Relation  to  the  Recovery  of  the   Damages  againft  the  Abettors ; 
and  yet  it  feems  '  plain   from  the  whole  Purport  of  the  Statute,   that  they'zlnft.  384, 
are  not  within  the  Purview  of  it,  unlefs  their  Abetment  were  founded  tit^  Letters '^^* 
Malice.     And  fome  ''  feem  to  have  gone  fo  far  as   to  hold,  that  the  Heirpi.  com. 
who  abets  his  Mother  in  bringing  an  Appeal  for  the  Death  of  hi^  Father,  ^'S.  b.  I'eems 
can  be  in  no  Cafe  within  the  Statute,  by  Reafon  of  fuch  Abetment;  be- yj^'J p'^' , ^^^ 
caufe  Nature  and  Duty  oblige  him,  in  fuch  a  Cafe  to  abet  his  Mother,  pi.  10. 
But  this  Reafoning,  if  ftridtly  examined,  feems  to  prove  no*more  than  this,  *■  ^"=^  '^^^'"" 
That  in  fuch  Cafe  the  Heir  (hdW  prima  facie  be  intended  to  have  abetted  pi'^  [^^^"'gg. 
the  Appellant,  ratlier   out  of  Duty   than   Malice,  and    that  therefore   heb. 
Ihall  not  be  taken  to    be   within   the   Purview    of  the    Statute,  without^ ^"'^^^'^" 
very  flrong  Evidence  of  his  Malice.     But   furely   it   cannot    be  denied. 
That  in    fome  Cafes   it   may  be   notorious.  That  an  Heir  abets  fuch  an 
Appeal,  not  out  of  Duty  but  Malice ;  as  where  he  himfelf  without  the 
leail  probable  Ground  of  Sufpicion,  is   the  firft  Promoter  of  the  Profecu- 
tion ;  or  where  he  caufes  it  to  be  carried  on  by  violent  and  unfair  Methods, 
not  for  the  Sake  of  Jullice  but  Oppreffion,  in  which  Cafes  it  feems  harfh 
to   fay,  That  he   is   not  as    well    within  the    Meaning    as  Letter  of  the 
Statute. 

Se5l.  141.     Secondly,  In  the  Conftrudllon  of  the  Words  Hof}iicides  and 
other  Felo?iies,  in  the  Preamble  of  the  Statute,  it  hath  '  been  adjudged  that  <=  Fitz.  Coro. 
the  Purview  of  it  extends  to  Rape,  which  was  made  a  Felony  by  another  ^75. 381. 
^  Branch  of  the  fame  Statute  ;  and  it  is    holden,  both  by  Coke  and  Staufid-]^^ 
forde.  That  it  in  like  Manner  extends  to  Offences  made  Felonies   by   any"  Supra,  Sea. 
fubfequent  Statute.  "a'lnii.  384. 

Se^l.  142.     Thirdly,  In  the  Conftrudion  of  thefe  Words,  JVhefi  any  beings,  p.  c  198*. 
appealed  of  Felony  funnifed  upon  him,  doth  acquit  himfelf  in  the  King's  Coz^^t  Letter  D. 
in  due  Manner,  either  at  the  Suit  of  the  Appellor  or  of  our  Lord  the  King ; 
it  feems  to  have  been  generally  agreed.  That  no  Acquittal  is  within  the  In- 
tention of  the  Statute,  *  unlefs  it   be  had  on  an  Appeal,   (either  at  the  Suit 'S.  P.  C.  169. 
of  the  Party,  or   of  the  King,  after  a  Nonfuit  of  the  Party,)    and   be    of^^J^^l^g 
fuch  a  Nature  as  ^  finally  to  bar  all  other  Profecutions  for  the  fame  Felony,  vide  14  H.'/. 
whether  at  the  Suit  of  the  King,  or  of  the  fame,  or  any  other  Party.    And  2  pi-  «• 
therefore  it  feems  clear.  That  no   Damages   fliall   be  recovered  on  the  *"*  '^g^'  ^' 
Abatement  of  an  Appeal,  nor  on  the  bare  '  Nonfuit  of  the  Appellant,  nors.  P.  C.  169. 
where   the   Appellant  is   barred  either  by  a   ''  Demurrer,  or  by  a  '  Plea,  ^^1"  A. 
fhewing  that  he  is  not  intitled  to  the  Appeal,  nor  on  any  Acquital  on  an  yjde  9  H.  q, 
infufficient  '■'  Original;  becaufe  in   all  thefe  Cafes  the  Appellee   is  liable  to  1  pi  3- 
another  Profecution  for  the  lame  Felony.     And  if  a  Perfon   appealed   ttfpjJ"|i^|^^^^/_ 
Murder,   be   found  guilty  "  of  Homicide   by  Mifadventure,  or   Se  dcfen- iscy,  25. 
dendo,  which  will  be  a  Bar  of  any  other  Profecution  for  the  fime  Killing  ;  B"' 33  H. 6.1. 
yet  it  hath  been  refolved  that  he  lliall  not  recover  Damages,  not  '  only  be-  [^-^^  (^^j^ 
caufe  it  appears   that   the  Appeal  was    not    groundlefs,    but    alfo  becaufe  102. 
the   Appellee  is    not    totally  acquitted.     But   it    is  p  clear,  that  the  Ap- 4*5  E<1  3- 22. 

11         ■       •■11  1  •      T-^  1  I         •  •        1  A  T  P'-  2.  feem 

pellee  is  mtitled   to  his  Damages,  where  he   is  acquitted   on    an  Appeal  joubtful  in 
at  the  Suit    of  the    King,    after    a  Nonfuit    of  the    Plaintiff",  where  he  this  Cafe, 
vanquirties  ^  the  Appellant  in  a  Trial  by  Battle.     Alfo  if  two  be  appeal- pjj^xoro.^z! 
ed,  the  one  as   Principal,  and   the  other  as  AccefTary,  and   the   Jury    be- s.  P.  C.  165. 

Letter  A. 
'  27  Atr.  pi.  2;.     zTnll.  3S5.     S.  P.  e.  169.     •"  4  Co.  4;.  a.  47.  a.     Fitz.  Coto.  444.     9H.  5.2.     8.  P.  0,169. 
"  22  Afl".  pi.  77-     2  IniK  385.     S  P.  C.  199.       «  Vide  fupra.  Seft.  138.  pi.  8.         f  41  AfT.  Si  24.     Fitz.  Coro. 
275,  381,  Damages,  77.         '^  Fiiz.  Coro.  98,     S.  P.  C.  169.     Letter  E. 

ins 
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ing  charged  on  the  Acceflary,  as  well  as  the  Principal,  do  acquit  the  Prin- 
•s.  P.  C.i68.cipal ;  it  feems  to  be  ^  agreed,  that  the  Acceffary  fliall  recover  Damages, 
2lnft%i:.  t)y  the  Intent  of  the  Statute,  without  any  exprefs  Verdidl  concerning  him, 
33  H.  6.  I.  becaufe  he  is  impliedly  acquitted  by  the  acquittal  of  the  Principal;  for  it 
P'-  ^'  is  impofllble  that  there  fliould  be  an  Acceffary  where  there  is   no  Princi- 

pal. And  this  Reafon  feems  to  hold  as  ftrongly  for  the  Damages,  where 
the  Acceffary  doth  not  appear  on  the  Trial  or  Acquittal  of  the  Principal  ; 
«■  33  H.  6.  I. becaufe  in  fuch  Cafe  the  Acquittal  of  the  Principal  is  as  ''  much  an  Acquit- 
P  ^' ,  g  tal  of  the  Acceffu-y,  as  where  he  doth  appear. '' But  it  is  holden  by  Sir 
Edivard  Coke,  That  fuch  an  Acceffiry  fliall  not  recover  Damages,  becaufe 
••S. P. C.I 68.  no  Jury  can  be  returned  to  affefs  them  ;  and  Sir  William  Stauvdford "  feems 
vldT  ^  Aff.  '■^  ^^  °^'  Opinion,  that  fuch  an  Acceffiry  fliall  not  recover  Damages,  un- 
pl.  24.  lefs  he  be  exprefly  acquitted  by  Verditfl,  after  the   acquittal  of  the  Princi- 

•  Videfupra    pal.     Yet  whether  "  the  Jufl:ices  themfelves  may  not,  in  a  Cafe  of  this  Na- 
s  ■  52»  53-  ty^e^  jf  tj^ey  think   fit,  affefs  the  Damages,  without  any  Jury,  or  elfe  af- 
fefs them  by  an  Inquefl:  of  Office,  may  deferve  to  be  confidered.     Alfo  it 
feems  to  be  to  little  Purpofe  to  require  an  aftual  Acquittal  of  a  Perfon, 
where  it  appears  by  the  Acquittal  of  another,  that  he  could  not  be  guilty. 
However  it  feems  clear.  That  a  Perfon  appealed  as  Acceffary  to  two  Prin- 
'2  Inft. 385.  cipals,  fliall  not  '  recover  Damages  by  the  Acquittal  of  one  of  them;  be- 
Dyer  1 20.  pi  caufe  for  what  appears  he  might  be  acceffary  to  the  other.     Neither  ^  fliall 
Fitz  Coro.     ^e  recover  Damages  where  he  is  difcharged  by  the  Death  of  the  Principal, 
463-  before  his  Attainder,  becaufe   it  doth  not  appear  but  that  he  might  have 

J^f^/^-^'73been  guilty. 

33  H.  6.1.        SeSi.  143.     It  feems  at  this  Day,  that  if  a  Defendant,  appearing  upon 
pi.  6.  erroneous  Procefs  to  a  good  Appeal,  be  acquitted,  he  fliall  recover  Damages 

by  the  Intent  of  the  faid  Claufe,  becaufe  fuch  an  Acquittal  is  a  good  Bar  of 
any  other  Profecution  for  the  fame  Felony,  and  the  Life  of  the  Appellee 
•■  9  H.  5.  2.  was   put  in  Danger  by  the  ^  Appeal.     But  there  were  formerly  fome  Opi- 
Qusre  s  p.   nioiis,  That  the  Appellee  in  fuch  a  Cafe  fliould  not  recover  Damages,  be- 
C.  169.  b.     caufe  his  Life  was  not  in  Danger  at  the  Time  of  the  Trial,  for  that  he 
Fitz.  Coro.     might  have  taken  Advantage  of  the  Error  in  the  Procefs  :  But  granting  it 
Yehr.  204.     to  be  a  good  Rule,  That  the  Defendant  fliall  not  recover  Damages  where 
Cro.jac  284.  his  Life  is  not  in  Danger  at  the  Time  of  the  Trial,  which  yet  I  find  not  con- 
4  Co.  45.  a.  £f.jyj£(j  ^y  ^f^y  Authority,  befides  the  Year-Book  of  9  i?".  5.  2.  it  may  be  an- 
fwered,  That  in  the  Cafe  in  Queftion  the  Defendant's  Life  is  in  Danger  at  the 
Time  of  the  Trial  becaufe  the  Error  in  the  Procefs  is  falved  by  his  Appear- 
ance, as  fliall  be  fliewn  more  at  large  in  the  Chapter  concerning  Procefs. 

SeSl.  144.  If  a  Perfon  who  has  taken  a  Releafe,  or  prayed  the  Benefit 
of  Clergy,  waive  fuch  Releafe,  or  Benefit  of  Clergy,  and  put  him- 
'S.  P.O.  169,  felf  on  his  Trial  and  be  acquitted;  it  is  faid,  'that  he  fliall  recover  his 
i/!J-'^.""^- Damages,  notwithftanding  the  Objediion  that  the  Taking  fuch  Releafe  or 
Coro.  386.  &  making  fuch  Prayer,  feem  to  carry  with  them  an  implied  Confeflion  of 
33  H.  6.  I.   Guilt. 

Supr^  Seft.        ^'■'^-  H5-  Where-ever  any  Perfon  is  fo  far  acquitted  on  an  Appeal  carried 
135.  on  at  the  Suit  of  the  Party,  as  to  be  intitled  to  his  Damages,  ^  he  fliall  have 

''S.P.c.  I  (;9- Judgment  for  them  without  any  Procefs  to  bring  in  the  Party  to  anfwer  to 
the  Damages,  becaufe  he  is  ftill  in  Court ;  but  where  he  is  fo  acquitted  on 
an  Appeal  carried  on  at  the  Suit  of  the  King  after  a  Nonfuit  of  the  Party, 
he  fliall  not  recover  Damages,  without  a  Scire  facias,  to  bring  in  the  Party, 
becaufe  he  was  out  of  Court  by  the  Nonfuit. 

Fourthly,  In  the  Conftruftion  of  tliefe  Words,  I'he  Jujlices  before  ivBom  the 
Appealpallbe  heard  and  determined, pMllpimiflo  the  Appellor  by  a  Tear's  Imprifonm. 
and  the  Appellor  Jl^all  never  thelcfs  rcjlore  to  the  Far  ties  appealed  their  Damages, 

accordinz 
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according  to  the  Dljcrction  of  the  Juflici's,  having  Rr/fic/  to  the  l:npr:jof- 
ment  or  Arrejlmcnt,  that  the  Party  appealed  hath  fujiaincd  by  Reajcn  of  Jiich 
Appeals^  and  to  the  Infamy  that  thy  have  incurred  by  tl:  Imprifonnient^  or 
othericip'e.  Sec.  the  following  Points  have  been  holden. 

Sefl.   146.     Fii-rt,  That^Juftices  of  Nif  priia  '  have  no  Power  to  give  -  ,or.d.4.i4. 
Judgment  for  fuch  Imprifoiiment  or  Damages,  upon  ;;n  Acquittal  before p'- j_,-'^ 
tliem,  whether  before  or  fmee  the  Statute  o(  14.  H.  6.  by  wliicli  it  is  en-pf  ^'^' "''  '^' 
adled,  That  fuch  Jujiices  fall  have  Poiver  in  all  Cafes  of  Felony  cr  'Trcajhr,,i,.\r.\:..  \b<). 
to  give  their  Judgments,  as  well  where  a  Man  is  acquitted,  as  where  he  is  ^^'^^^^^^  ^^^ 
attainted.     For     the  Words  above  mentioned  in  the  Statute  o(  bVe/lm  inferos,  p  c  169. 
2.  are  to  be  intended  of  fuch  Jultices  only  before  whom  the  whole  Plea  oft-utec  D. 
the  Appeal  is  heard  and  determined,  and  thercloie  in  Striclnefs  can  extend 
to  the  Jultices  of  the  King's  Bench  only,  where  the  Appeal  is  commenced 
before  them  (for  that  the  whole  Appeal  is  in  fuch  Cafe  heard  and  deter- 
mined  before  them,  either  in  Pcrfon,  or  elfe  by  others  delegated  by,  and 
reprefenting  them.,)  and   not  to  the  Juftices  of  IS! if  pr ins,  who  have  no- 
thing to  do  with  the  Appeal  before  the  Trial,  nor  any  Original  Power  to 
try  it.     And  the  Statute  above  mentioned  of  14  H.6.  hath  been  conftrued 
to  intend  only  to  enable  Juftices  of  Niji  prius  to  give  the  Principal  Judg- 
ment, and  not  to  transfer  to  them   from   the  Court  of  King's  Bench,  a 
Power  in  collateral  Matters.     Yet '  Juftices  of  Nifi  prius  have  by  Ufage  not^  4  Co.  93.  b. 
now  to  be  difputed,  gained  a  Power  to  affefs  the  Damages,  and  to  inquire  ^In'i-  386- 
of  the  Sufficiency  of  the  Plaintiff"  to  anfwer  them,  and  alio  of  the  Abettors,  ./".[^".fj'. 
But  I  do  not  find  that  they  have  ever  given  Judgment  for  the  Dam  igcs.  Bro.  Appeal, 
Yet  there  is  no  Doubt  ^  but  that,  if  fuch  Juftices  be  alio  Juftices  of  Affile,  J,M-  ^^^^ 
and  as  fuch  have  an  Appeal  commenced  before  them,  they  may,  as  Juftices  463. 
of  Afllfe,  upon  the  Acquittal  of  the  Appellee,  not  only  inquire  of  the  Da- 8  H.  5.  5. 
mages,  ^c.  but  alfo  give  Judgment  for  them,  both  by  the  Letter  and  Mean-5^/£;j  ^  ,^ 
ing  of  the  Statute.  pi  44- 

SeSt.   i^j.     Secondly,  That  if  a  Jury  give  too  fmall  Damages  to  the  ^'°- '^i'P"'' 
Appellee,  the  Court  may  increafe  "  them  j  from  which  it  feems  to  follow,  e'cro  £1.223. 
That  if  a  Jury  give  too  large  Damages,  the  Court  may  abridge  them.\'iJe2lnft. 
And  furely  no  lefs  can  be  implied  by  the   Statutes   ordering.    That  the^^''^^   , 
Damages  fliall  be  given  according  to  the  Difcretion  of  the  Juftices,  Re-,  9  feems  to 
fpedt  being   had   to   the  Imprifonment,  &c.    And  this  Conftrudion  alfob'^o"''^''/- 
feems  agreeable  to  the  Rules  of  Law  in  other  Cafes,  by  which  the  Court  ^    '  '  ^^' 
is  faid  '  to   have  a  general   difcretionary    Power,    except  in   fome  fpecial  1 4  H".  4. 9.  b. 
Cafes,  as  Local  ^  Trefpafl^es,  &c.  either  to  increafe  or  abridge  the  Damages  ^,^-  "^^  ^3- 
found  by  an  Inqueft  of  Office  j  and  where  a  Jury  which  hath  acquitted  an  j'h''^.  4. 
Appellee  inquires  afterwards  of  the  Damages,  it  feems  in  Refpect  of  fuch  pi-  16. 
Inquiry  to  be  no  more  than  an  Inqueft  of  the  Office,  tho'  it  were  returned ^.^^^    ^'' 
to  try  the  Caufe.  1 9  H.  6. 3 1 . 

Se£l.   148.     Thirdly,  That  if  there  be  feveral  Appellees,  and  all  of  them  pi;  ^6.^  ^^ 
acquitted,  the  Damages   ought  to  be  feverally  ^  afTeffed  as  to  every  one  of  ^^  ^g  ■  '°' 
them;  and  this  doubtlefs  is  agreeable  both  to  the  Letter  and   Meaning  of  bro.  Abridg- 
the  Statute,  which  provides  that  in  the  giving  the  Damages,  Refped  'hall'^^^^'^5_^j^  g 
be  had  to  the  Imprifonment  and  Infamy,  and  other  Damage  iiiftained  by^  pi.  8& 
Reafon   of  the  Appeal ;  and  thefe   being   feveral,    and   receiving  different  i^'P". Sea  ,-2. 
Aggravations  from  the  different  Circumilances  of  the  Perfon's  particular*  ^^g    ■^■^" 
Cafe,  it  cannot  but  be  reafonable,  That  the  Damages  be  afiTefTed  feverallvigH.  6.  42. 

1 9  H.  o.  10. 

pi.  28. 
Vide  3  H.  6.29.  b.      ""S.  P.C.  170.     Letter  A.     Dyer  1 20.  pi.  lo.      iiH.  4.  i6.b.      izCo.  156.      2  Inll.  3?6. 
41  Aff.  pi.  24.     Fitz.  Damage  77.     8  H.  5.  6.  pi  26. 
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Siof.   149.     Fourthly,    That  a  Monk  or  Feme  Covert,-  being  appca'ed 
without  the  Abbot,  or  Hulhand,  cannot  have  a  Judgment  for  the  Damages 
on  their  Acauittal,  becaiifc  they  are  difabled  by  the  Law  to  rcco\er  any  Da- 
mages without  the  Abbot  or  Husband ;  and  the  general  Words  of  a  Sta- 
tute rtiall  not  be  conftrued  to  enable  Perfons  in  a  Point,  wherein  the  Com- 
mon Law  hath  difabled  them.     But  the  Authority  of  this  Opinion,  as  tea 
»Hobart98.   Wife,  is  queftioned  hy  ^  Hobart,  neither  do  any  of  thofe '' who   feem  to 
"■z  inil  383-:  give  it  greater  Weight,  bring  any  other  Proof  of  it,  than  a  Note  in  Fitz- 
"co°-''"a    f^<^>'l''^''f'^  Abridgment,  of  a  Refolution  to  fuch  Purpofe,    in   the  Time  of 
I  Rol  Rep.    Edivard  3.  as  to  the  Cafe  of  a  Monk,  and  an  Affertion,  that  the  Law  is 
'7°-       ^     the  fame  in  the  Cafe  of  a  Wife  :  Againft  which  it  may  be  plaufibly  argued. 
Letter  B.''      That  fincc  the  Imprifonment  and  Infamy  fuftained  by  a  Feme  Covert,   i:: 
Fiiz.  Coro.     a  malicious  Appeal  againft  her,  are  fir  from  being  lefs  grievous  in  Refpedt .  . 
e'^r'ft  -sfi    ^^^  Coverture,  and  are  a  good  "  Ground  of  a  Writ  of  Confpiracy  at  tht: 
j^Ed.y.  73.  Comnion  Law,  brought  by  the  Hufoand  and  Wife;  and  fince  the  Wife 
pi-  90.  may  take  any  Thing  to  the  Benefit  of  her  Hufband,  and  it  appears  to  the 

^  ^"'^- '3^- •'Court  that  the  Appellant  by  his  own  Ad,  without  any  Default  either  in 
the  Hulband  or  Wife,  gives  them  a  good  Title  to  the  Damages ;  and  fince 
no  cxprefs  Judgment  can  be  given  for  the  Huiband,  being  not  a  Party  to 
the  Record,  and  it  is  moft  for  his  Advantage,  as  well  as  his  Wife's,  that 
a  prefent  Judgment  be  given  :  It  may  perhaps  be  thought  no  unreafonable 
Conftrudlion  of  the  Statute,  that  in  this  particular  Cafe  Judgm.ent  fhould 
be  given  for  the  Wife  to  recover  the  Damages,  which  would  as  much  enure, 
for  the  Benefit  of  her  felf  and  her  Hufband,  as  an  exprefs  Judgment  for 
them  both  on  a  Writ  of  Confpiracy. 
*  Fitz.  Judg-       However,   It  is  certain,  "^  That  if  the  Hufband  and  Wife  are  both   of 
ment,  io8.     them  appealed  and  acquitted,  they  fliall  have  a  joint  Judgment  for  the  Da- 
^IT  ^^^'    "lagedone  to  the  Wife,  for  which  the  Wife  alone  fliall  fue  Execution,  if 
II  H.  4. 16.  the  Huiband  die  without  fuing  it,  and  the  Hufband  alone  fliall  have  Judg- 
b.  17.  a.        nient  for  the  Damage  done  to  himfelf. 

Letter  B. '''°'      Fifthly,  In  the  Conftrucftion  of  the  Words,  And  if  peradvcnture  the  Ap^ 
pello?-  he  not  able  to  recompencc  the  Damages,  it  JhaJl  be  inquired  by  ivhofe  Abet- 
ine?it,  by  Malice^  the  Appeal  was  commenced,  if  the  Paj-ty  appealed  defre  if. 
And  if  it  be  j^ound  by  the  fame  Inquefl,  that  ajiy   Man  is  Abettor  thro'  Ma- 
lice, heJJ:allbe  diplrained  by  a  judicial  Writ,  at  the  Suit  of  the  Party  appealed 
-  to  come  before  the  fuftices,  &c.  Th»  following  Points  have  been  holden. 
'S.  P.C.  170.      SeB.   150.     Firft,  That "  the  Abettors  are  in  no  Cafe  liable  to  render  Da- 
Letter  D.       mages,  where  the  Appellant  himfelf  is  not  liable,  tho'  never  fo  fufHcient  j 
z'inft.  ss".  '  ^i^d  this  is  confirmed  by  Experience,  and  the  manifefl  Purport  of  the  Sta- 
tute, which  by  direftiiig  that  the  Abettors  be  inquired  of,  where  the  Ap- 
pellant appears  infufficient  to  anAver  the  Damages,  plainly  intimates  that 
they  are  to  be  inquired  of  in  fuch  Cafes  only,  wherein  the  Appellant  mufl 
have  anfwered  them,  if  he  had  been  able  ;  and  agreeably  hereto  it  feems  to 
'20H.  7.7.1.  be  fetded,  *^That  a  Releafe  »f  Damages  to  the  Appellant  will  difcharge  the 
Abettors,  if  they  can  produce  it.  , 

szinfi.  386.  Si-'B-  151-  Secondly,  That  ^  unlefs  the  Appellant  be  found  by  the  Jury 
to  be  infufficient,  the  Abettors  fliall  not  be  inquired  of;  and  yet  the  Sta 
tute  doth  not  exprefly  dired  that  the  Jury  fliall  inquire  of  the  Sufficiency 
of  the  Appellant.  But  it  being  the  general  Method  of  the  Law  in  other 
Cafes  of  the  like  Nature,  to  make  an  Inquiry  by  a  Jury,  it  is  certainly  a 
reafonable  Conflruftlon  of  the  general  Words  of  the  Statute  that  fuch 
Inquiry  may  be  made  in  the  prefent  Cafe.  Yet,  whether  the  Ju/lices 
thenifelves  may  not,  if  they  think  fit,  make  fuch  Inquiry  without  a  jiuy, 

it 
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it  being  bat  an  Inquiry-  of  (^hi^^c,  may  deferve  to  be  conndered  for  tlic  Rea- 
fons  in  the  52  and  147  Sedlions  of  this  Chapter.  However  there  can  be  no 
Doubt  but  that  the  Infufticiency  of  the  Appellant  muft  appear  by  one  or 
the  other  of  thefe  Inquiries,  before  the  Abettors  can  be  inquired  of 

ScSt.    152.     Thirdly,  That    the  Abettors  may  tniverfe  the  Jury's  Finding*  s.P  c.  171. 
the  Appellant  to  be  infuflicient,    or  that  they  abetted  him,  &c.   For  it  is '-e"«r-^- 
hard  that  an  Man  (hould  be  concluded  by  any  Matter  whatfoevcr,  found  to^^'^'^,^ '^''• 
his  Prejudice  in  an  Adion,  to  which  lie  is  no  way  Privy.     Alfo  it  is  holden  12  Co''  i!6. 
hy  ^' St  a  um  If  or  dc.  That  if  a  Jury  on  the   Acquittal   of  one  Defendant  find  ^  ^"'*,  ^^^• 
that  there  were  no  Abettors,  yet  they  may  afterwards  on  the  Acquittal  oftH^s''^!.^'"' 
another  Defendant  find  that  there  were  Abettors,  becaufe  there  is  no  Reafon  Bro.  App-L  , 
that  the  firft  Inquefl:  fliall  bind  one  who  is  not  Privy  to  it,  and  has  no  Pve-^^''     „ 
medy  againft  it.     But  the  contrary  hereto  is  holden  in  the  Book  of '  Af-  Letcer  ■ 
fizes,  where  the  Court  refufed  to  inquire  of  the  Abettors,  on  the  Acquittal" 4' 
of  a  Defendant,  becaufe  it  had  been  found  on  the  Acquittal  of  another,  that 
tliere  were  no  Abettors;  but  this  Cafe,  if  thoroughly  examined,  feems  re- 
pugnant to  it  felf ;  for  the  Jury  were  permitted  on  the  fecond  Acquittal  to 
tax  the  Damages,  which  yet  are  faid  to  have  been  taxed  before  ;  but  to  wliat 
Purpofe  fhould  this  be  done,  unlefs  it  were  firft  found  that  the  Appellant 
was  fufficient,  or  elfe  that  there  were  Abettors,  which  could  not  but  con- 
trol the  firft  Finding;  as  alfo  the  fecond  Taxation  of  the  Damages  muft  do, 
unlefs  it  were  wholly  the  fame  with  the  firit. 

SeB.   153.     Fourthly,  That  ^  if  the  Appellant  be  found  fufficient  to  ren-  j  tz  Co.  126; 
der  Part  of  the  Damages,  and  not  the  Whole,  Judgment  fhall  be  given  a-  S-  P-  c.  1 70. 
gainft  the  Abettors  for  the  Whole,  and  not  for  Part  againft  them,  and  for  g  gj"  ^- 
the  other  Part  againft  the  Appellant;  for  that  thefe  Words  of  the  Statute, pi. ;. 
Jf  peradventure  the  Appellor  he  not  able  to  recompence  the  Damages,  muft  be  ^^-  ^■^^ 
underftood  of  all  the  Damages.  26  H  8 

Se£i.   154.     Fifthly,    That '  the  Appellee  after  his  Acquittal  may  fue  for  p'-  '4. 
the  Damages  by  Attorney.  f/,z"'c^^^'  - 

Se£i.   155.     Sixthly,  That  •"  though  the  Statute  exprelly  give  only  judicial  386^  463°."^^' 
Procefs  for  the  Recovery  of  the  Damages  againft  the  Abettors,  yet  the  Ap-  ^ro.  Appeal, 
pellee  may,  if  he  think    fit,  take    out   an   Original  Writ   of   Abetment,  q,'„(^^ 
groHnded  on  the  Statute,  and  therein  count  to  greater  Damages  than  were  Air  pi.  g. 
■  found  by  the  Jury  ;  which  in  Refpedl  of  fuch  Finding,  being  but  in  Nature  ^''^-  ^°''°- 
of  an  Inqueft  of  Office,  fliall  not  conclude  the  Appellee.  Br'o!  Appeal 

SeB.   156.     Seventhly,  That  ^  if  the  Appellee  chufe  rather  to  proceed  74- 
for  the  Recovery  of  his  Damages  by  judicial  Procefs,  than  by  Original ;  jt ' '^"^- Cof°* 
is  fafeft  for  him  to  make  Ufe  of  a  Diftrefs,  which  is  given  by  the  exprefs  fFitz.  Adlion 
Words  of  the  Statute  ;  yet  there  is  a  Note  ''  of  an  Old  Cafe,  wherein  a  /^6'-'"'''e Statute, 
nire  facias  was  firft  awarded  ;  but  it  is  '  queftionable,  whether  this  be  jufti-  ^  j'^^j    -^ 
fied  by  the  Statute  or  not.  337. 

SeB.   157.     Eighthly,  That '' it  is  Time   enough  for  the    Appellee  to^- ''•^- '7'" 
fhew   the  Time  and  Place  of  the  Abetment,  when  the  Abettors  appear //nti ,  ", 
upon  fuch  Procejs;  and  by  fuch  fliewing  he  fupplies  the  Omiffion  of  the  ^s.  p.  c.  171, 
Jury  in  not  finding  any  Time  or  Place,  on  their  Inquiry  of  the  Abet-^^j"^^^'  , 
ment,  &c.  387.    ■"    ' 

SeB.  158.  Ninthly,  That  '  the  Nonfuit  of  an  Appellee,  cither  In  an '  ^'"z- Coro. 
Original  Writ,  or  Procefs  againft  the  Abettors  whether  before  or  after  i's^p  ^  ,,,, 
Appearance,  is  no  Bar  of  a  fecond  Writ  or  Procefs.  Letter  B. 

2  Inll.  5  36, 
387.  ■'S.  P.  C.  171.     Letter  A.     2  Inft.  386.     Fit?.  Coron.  45.  <S.  P.  C.  171.     Letter  G.      ilnft.  135: 

Fita-.  Coron.  38-6. 
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"S.PC.  170.  ^^^,  i^^.  As  to  the  feventh  general  Point,  "j/x;.  Where  the  Appellant  is- 
Fkz"Fines,  z.  to  ^e  fined;  there  can  be  no  Doubt  but  '  that  by  the  exprefs  Words  of  the 
lAff.  pl.9.  above  expounded  Statute  of  Weflminftcr  2.  18.  Wherever  the  Appellant, 
2\^ff  pi.  39- or  his  Abettors,  are  by  the  Purport  thereof  to  render  Damages  to  an  Ap- 
pi.  2.^  '^'  pellee,  they  are  alfo  to  be  fined  to  the  King,  and  imprifoned  for  a  Year. 
"Seethe  Alfo  it  feems  clear  from  the  general  Purport  of  the  ^' Books,  that  an  Ap- 
^hTfoHow^  pellant  appearing  to  have  brought  an  ill  grounded  Appeal,  whether  of  Fe- 
Partofthis  lony  or  ^  Mayhem,  (liall  be  fined,  in  many  Cafes  wherein  he  is  not  liable 
Setlion.         to  render  Damages  by  the  Statute  above  mentioned  ;  as  where  he  is  ^  Non- 

itz.  oro.  ^-^.^^  either  againft  all,  or  Part  "  of  the  Appellees  only,  whether  after,  or, 
8  Co.  60.  a.  as  fome  ^  have  holden,  before  Appearance,  or  where  the  Writs  abates  thro' 
S.  P.  ^^i°-  the  s  Default  of  the  Appellant  in  wilfully  fuing  by  a  ''  wrong  Name,  or  a 
feems  contra-  '  vitious  Writ,  Cf.  and  even  a  Feme  Covert,  ^  fuing  an  Appeal  known  by 
ry.  her  to  be  groundlefs,  as  for  the  Death  of  a  Hufband  whom  fhe  knows  to 

p|°^'J;Pj',^;be  alive,  fhall  be  fined.  But  it  is  certain  that  where  a  Writ  abates  by  the 
<•  Fiiz.  Fines,  A<fl  '  of  God,  or  for  any  other  Caufe,  no  way  imputable  to  the  Appellant, 
49-  he  fliall  neither  be  fined  nor  amerced.     Alfo  it  is  certain,  that  an  Infant  is 

Fitz.  Coro.  ill  no  Cafe  to  be  fined  for  a  falfe  Appeal,  but  fome  ""  have  holden  that  he 
2 1 9.  may  be  amerced,  which  is  contradifted  by  others,  who  fay,  "  That  an  In- 

Damages.  77,  ^^^^  ^^^^  -^^  ^^  ^afc  be  amerced. 

«  22  Ail.  pi. 

8z. 

Fitz  Coro.  182.         'Fitz.  Fines,  107.        8  8  Co.  60. a.         *  9  H.  ;.  i.  pi.  3.      Fitz.  Fines,  28.      Bro.  Fines,  16. 

?  Fitz.  Coro.  121.         ''Bro.  Appeal,  25.     8  H.  4.  17,  pi.  2.         '  Fitz.  Brief,  612.         ■"  Bro.. Fines  for  Contempt,  37. 

41  Aff.  pi.  14.  »  Co.  Lit   127.     Cro.  Ca.  161.         Vide  1  Danvers's  Abridgment  462.  L,  pi.  i,  2,  463.  pi.  8, 

9,  10,  13. 


CHAP.     XXIV. 

Of  Approver. 

SeSf.  1.  T  TAVING  gone  through  the  feveral  Kinds  of  Appeals  by  in- 
1  J.  nocent  Perfons,  I  am  now  in  the  fecond  Place  to  confider  the 
Nature   of  an   Appeal  by  an  Offender,  confefling  himfelf  to  be  guilty, 
»S.  P.O.  142.  who  is  commonly  called  a  Prover  or  'Approver  in  EngliJ/j,  or  Pronator 
3lnft.i29.    In  Lafifi ;  becaufe  he  muft  at  his  Peril  prove  his  Appeal  in  every  Point, 
zH.H.P.C.^rid   for   fo   doing  is  pardoned  of  Courfe.     And   for   the   better  Under- 
225,  226.     ftanding  the  Nature  of  fuch  Appeal,  I  fhall  examine  the  following  Parti- 
culars. 

1 .  When  a  Man  may  be  faid  to  become  an  Approver. 

2.  Who  may  be  admitted  to  be  Approvers,  and  who  not. 

3.  In  what  Cafes. 

4.  Of  what  Offences. 

5.  Againft  what  Offenders. 

6.  Before  what  Juftices. 

7.  How  they  are  to  be  ordered  and  demeaned,  both  before  and  after 
the  Appeal. 

8.  What 
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8.  What  Procefs  is  to  be  awarded  againft  the  Appellees, 

9.  In  what  Manner  the  Court  is  to  proceed  upon,  and  after  tlie  Trial. 

10.  How  the  Approver  is  to  be  rewarded  for  making  good  his  Apival. 

Seel.  2.     As  to  the  firft  Point,  viz.  When  a  Man  may  be  faid  to  be-^ 
come  an  Approver  j  it  leems  '  agreed,  That  a  Man  is  then  properly  an  Ap-^n  P.C  jgi. 
prover,.  when  being  indidied  of  Treafon  or  Felony,  before  competent  Judges^  1  H.  H.  P.  C* 
and  inPrifon  for  the  fame,  and  capable  of  being  an  Approver,  he  conrelfes 'Y' *^''' 
the  Indidlment,  and  is  fworn  to  reveal  all   the  Treafons  and  Felonies  he '30"     '^^' 
knows,  and  then  before  a  Coroner  enters  his  Appeal  againll  all  that  were 
Partners   with   him   in   the  Crime  in  the  Indidment,  being  at  the  Time  of 
the  Appeal  within  the  Realm. 

As  to  the  fecond  Point,  riz.  Who  may  be  admitted  to  be  Approvers, 
and  who  not ;  I  fliall  obferve, 

SeB.  3.     Firft,  That '' a  Peer  of  the  Realm  cannot  be  an  Approver.      ''3inft.  rij, 

SeB.  4.  Secondly,  That  '  neither  a  Perfon  attainted  of  Treafon,  or  Fe- ^^- '^'- C- 'gi. 
lony,  nor  even  one  outlawed  in  a  Perfonal  Acftion,  as  fome '' fay,  can  be^  p"cVg^j 
an  Approver,  becaufe  by  his  Attainder  or  Outlawry,  he  is  out  of  the  Laws. P. c.  146.* 
and  his  Accufation  fliall  not  be  of  fuch  Credit,  as  to  put  any  Perfon  uponn"^"^"-* 

,  .     rr.  .    ,  '  r  ./  r        Bro.  Loro. 

nis  Tnal.  8.,  211. 

SeSl.  5.     Thirdly,  That'  an  Ideot,  or  Perfon  born  deaf  and  dumb,  orF"z.  Coro. 
any  one  that  is  Non  compos  at  the  Time,  or  an  Infant  under  the  Age  ofj^^  '^''* 
Difcretionj  cannot  be  an  Approver,  becaufe  no  fuch  Perfon  ought  to  be  ad- 443!  44^! 
.mitted  to  take  the  Oath  before  the  Coroner,  without  which  there  can  be  no  ' '  ^^-  P'-^r-' 
App-ovement.  \  \^^  '^^  '^' 

Sc6l.  6.  Fourthly,  That  it  is  holden  both  hy  ^  Staundforde,  ^  Coke  and  peal.  57. 
.^  Hah\  That  no  Woman,  nor  Infint,  can  be  an  Approver,  but  it  is  ob-g"P''^^''- ^3- 
fervable   that   the   Opinions  of  Staiindforde  and  Coke  feem  chiefly  to  beBio.  Coro. 
grounded  on  this  Foundation,  that  the  Appellee  may  have  fuch  like  Excep-  '7S- 
tions  againft  Approvers,  as  the  Defendant  may  have  in  an  Appeal  brought  3  y^^'  '^9- 
by  a  lawful  Perfon,  and  therefore  may  except  that  the  Approver  is  vyithin  H.  P.  c.  tlz. 
Age,  or  a  Woman,  &c.  becaufe  fuch  Perlbns  cannot  wage  Battle ;  but  it  ^''^^  ^'^^^^ 
being  fettled  at  this  Day,  that  thefe  are  no  good  Exceptions  to  an  Appeal  rg^'p^c^j^^ 
brought  by  a  lawful  Perfon,  as  hath  been  more  fully  {hewn  in  the  prece- Letter  d.    '' 
dent  '  Chapter,  it  feems  to  be  juflly  queftionable,  whether  they  are  now  to'j^^"'*-  '29. 
be  admitted  as  good  Exceptions  to  an  Appeal,  by  an  Approver.     To  v/hich  2  H.  H.  P.^c." 
may  be  added,  that-  in  the  Opinion  of  "  Hale,  contrary  to  that  of  '  Staund-  ^ii- 
forde  and  ""  Coke,  a  Man  above  the  Age  of  feventy,  or  maimed,  may  be  3^^'*'°"^  3° 
an  Approver,  though  he  cannot  wage  Battel ;  from  whence  it  follows  clear-'-H.p.c.igj. 
ly,  that  in  the  Judgment  of  i/<r?/(?,  there  is  no  Neceffity  that  an  Approver '^•'^•^- ' 47- 
^fliould  be  able  to  wage  Battel.     [61]  .        ^'j'Tnff'.^o. 

ScEl.  7.     Fifthly,  That  it  feems  to  be  "  agreed,  That  a  Perfon  in  holy  "S.  P.  c.  147! 
Orders  cannot  be  an  Approver,  becaufe  it  is  a  Rule,  that  no  Member  of  l^'^^"  *'^' 
the   Clergy  can   fue  any   Appeal  whatfoever,  .in  a  Matter   or   Caufe   of  h.  p.  c.  192. 
Death.  aJnii,  ,39. 

As  to  the  third  Point,  mz.  In  what  Cafes  one  may  be  admitted  to  be  an '  /"^  i^'"'"'^ . 
Approver ;  I  fhall  obferve,  p  3  inii  ,  29! 

Sect.  8.  Firft,  That  no  "  one  fhall  be  admitted  to  be  an  Approver,  till|^„PC-  '93- 
he  hath  confellcd  the  Crime  charged  againft  him  in  his  Indidment.  Letters.'^' 

Sc£l.  9.  Secondly,  That  it  is  holden  f  in  fome  Books,  that  he  that  hath  once  Hv  »• 


Fitz.  Corj. 

440. 


pleaded  Not  guilty,  cannot  be  an  Approver,  but  {hall  be  hanged^  becaufe 

he  is  found  falfe,  and  his  Confeffion  contradiifls  his  former  Plea  j  yet  thelllEd.  3.  ig. 

contrary  hereto  is  holden   by  "^  others,  and  "^  Staundfarde  admits  that  theP'-'^S- 

19  H.  6.  47. 
pi.  103.  1  Finch  387.         12  Ed.  4.  10.  pi.  26.         Vide  2  H.  7,  3.  a.        ■'S.PC.  145. 
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Court  of  Grace  may  admit  fuch  Perfons  to  be  Approvers,  and  this  is  as 

•  J  Inft.  1Z9.  much  as  can  be  contended  for  in  any  other  Cafe  ;  for  itfeems  "  ageed,  That 
W  PC- >  94- the  Court  is  not  bound  of  Right,  to  admit  any  Perfon  whatfoever  to  be  an 
Z26""'   "^'Approver.     [62]  ^ 
21  H.  6. 34.      SeEt.  I  o.    Thirdly,  That  it  is ''  agreed,  That  any  one  indicted  of  Treafon  cr 

"j' 9  H-^  47- Felony  may  be  an  Approver,  but  that  unlefs  the  Crime  with  which  a  Perfon 
311111.129.  is  charged,  amount  either  to  Felony  or  Treafon,  he  cannot  be  an  Approver. 
21  Ed.  3.  i8.  ^g^^  1 1.  Fourthly,  That  it  is  alfo  '  agreed,  That  no  Perfon  accufed  of 
finch  187  Treafon  or  Felony,  can  be  an  Approver,  unlefs  he  be  adually  indidied  for 
Fitz.  Coron.  it ;  becaufe  his  Confeflion  amounts  not  to  a  Convidlion  until  he  be  indi(5ted, 
231 ,448.  ^^^  confequently  puts  it  not  in  the  Power  of  the  Court  to  give  Judgment  a- 
s^H.  H.Vc.' gainft  him,  when  his  Appeal  fhall  be  rejeded  or  faliified,  as  every  Approve- 

227-  ment  ought  to  do. 

H.  p!  c'.''3.  ^^^'  *2-  Fifthly,  That  it  feems  alfo  to  be  generally  ^  agreed,  That  if  a 
2  H.  H.  P.  c.  Perfon  indidled  be  alfo  appealed  of  the  fame  Felony,  he  can  no  longer  be 
"8.  an  Approver;  the  Reafon  whereof  feems  to  be,  that  though  the  King  may 

Fira.  Com.  '"  ^^^^  Difcretion,  by  admitting  a  Perfon  to  be  an  Approver,  refpite  the 
231.  feems  Judgment  and  Execution  of  one  profecuted  by  Indidment,  which  is  his  own 
contrary.  g^jj^  y^j  j^g  cannot  delay  them  in  an  Appeal,  which  is  the  Suit  of  the  Party, 
finch  387.  and  a  fortiori  therefore  it  follows.  That '  if  a  Perfon  be  appealed  only, 
H.  P.;C.  193.  and  not  indidcd,  he  cannot  be  an  Approver, 

*^g'  ■  ■  ■  SeSi.  13.  Sixthly,  That  notwithftanding  the  Appeal  of  an  Approver  may 
s.  p.  c.  147.  in  fome  Refpeds  be  looked  upon  as  the  Suit  of  the  King,  and  equivalent  to 
letter  B.  an  Indidment,  yet  the  Appellee  ^  of  an  Approver  cannot  become  an  Ap- 
'zRicll!".  prover  himfelf,  not  only  becaufe  it  would  falfifie  the  Appeal  of  the  firft  Ap- 
22.  pi.  53.  prover,  in  fuppofing  that  he  had  omitted  fome  of  his  Partners,  but  alfo  be- 
iiH.  7. 5.  caufe  it  would  caufe  an  infinite  Delay  j  for  the  Appellee  of  fuch-an  Ap- 
Bro.  Coro.      prover  might  as  well  become  an  Approver  of  others,  and  fo  on. 

228-  SeSi.  14.     As  to  the  fourth  Point,  vi%.  Of  what  Offences  a  Perfon  may 
itz.    oro.     y^^  admitted  to  approve  another ;  it  feems  °  agreed,  That  no  one  can  ap-    , 

4oAff.  pi.i39.prove  another  of  any  other  Offence,  but  the  very  Crime  contained  in  the 
feems  con-  Indidment,  and  therefore'  that  he  cannot  approve  a  Man  of  a  Crime  of  a 
'F^tz.  Coro.  different''  Nature,  nor  even  of  being  Acceffiry  '  before  or  ''after  to  the  fame 
113-  Crime,  becnufe  no  Man  can  abet,  or  receive  himfelf.     But  it  feems  alfo  to 

Lette^B''^''  ^^  agreed.  That  inafmuch  as  the  Oath  of  an  Approver  is  '  general,  to  dif- 
2  H.  H.  P.C.  cover  all  the  Treafons  and  Felonies  he  knows,  if  he  accufe  any  Perfons  of 
228.  Crimes  of  a  different  Nature  from  his  own,  whether  in  the  fame,  or  a  fo- 

pi'  c 4  feems  r^^'grj "'  County,  his  Accufation  will  be  a  reafonable  Ground  to  carry  on  a 
contrary.  Profccution  againft  them  for  fuch  Crimes,  though  it "  be  not  of  it  felfof 
*^' P-^-' 43 -Force  fufficient  to  put  them  on  their  Trials. 

2  h!h  p.  c.  ^^^-  ^  5-  As  to  the  fifth  Point,  viz.  Againft  what  Offenders  a  Perfon  may 
B27-  be  admitted  to  become  an  Approver  ;  it  feems  °  clear.  That  a  Man  may  be  an 
r  1^(1  ^12"''*'  Approver  againft  any  ]Perfon  whatfoever  within  the  Realm,  whether  he  live 
150.  '  in  the  fame  or  a  foreign  County,  provided  he  be  named  of  the  County  where- 
z  Inft.  629.    in  he  dwells.     But  it  is  faid,  That  if  it  appear  either  by  the  p  Confeflion  of 

*  pL^Coro.  *^^  Approver,  or  the  Return  ">  of  the  Sheriff,  or  the  Teftimony  '  of  Per- 
127,  217.  fons  of  Credit  in  the  County,  that  '  there  are  no  fuch  Perfons,  as  fome  of 
40  AfTpl  39.  thofe  named  in  the  Appeal,  in  rerum  natura,  or  within  the  '  Realm,  or  even 
pi.  54.  "  within  the  County,  whereof  they  are  named  in  the  Appeal,  the  Approver 
'  27A(r.  pi  69.  fhall  be  hanged,  unlefs  the  "  Court  in  Mercy  will  fpare  him,  becaufe  his 
10  E  .4. 14.  /^ppe-^i  in  refped  of  fuch  Perfons  appears  to  be  folfe,  or  to  no  Purpofe. 

Fiiz.  Coro.   ' 

3  J,  208.  Bro.  Coro.  1 54.  ■>  Fitz.  Coro.  i  26.  '  2  Inft  629.  H  P.C.  194.  12  Ed.  4,  to  pi.  z6.  Fi:z.  Coro. 
37>  387.  ">  Fitz  Coro.  437.  »  Fitz.  Coio,  126,127,387.  »  Fitz.  Affife,  446.  Fitz  Core.  460.  S.  P.  C. 
iifA.  fS.  P.C.  14,-.  Letter  F.  i  Ed.  4.  16.  pi.  4-  Fitz.  Coro.  1  53.  'JH.  P.C.  194.  21  11.  6.  34.  pi.  i. 
'H  P.C  195.  S.  H.  C.  145.  Fiiz.  Coro.  133."  '  Bro.  Coro.  49.  21  H.  6.  3+  pi.  i.  H.P.  C.  195.  ■  i  Ed. 
3.  16.  pi.  4.    I  Aff.  pi.  3.     S.  P.CiAs-.         «  Fitz  Coro  46.         "SP,  C.  145. 

Se5t.  16, 
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Sc^.    16.     Ag  to  the   lix'th  Point,  iv';;;.  Before  what  Juuices  a  Perfon 
niiiv  he  admitted  to  be  ;ui  Approver ;  it  fecms  to  be  a  fettled  ■  Rule,  That  u» ,  ir.a.  ,50. 
Man  may  be  an  Approver  before  any  JulUces,  who  have  Power  to  allignS.  P.C.  143. 
a  Coroner  to  take  the  Appeal  ;  and  for  this  Reafon  it  feems  to  be  ■'  agreed,  ^^'p^^  \^, 
That  one  may  be  an  Approver  before  the  Jullices  of  the  King's  Bench, « 5  fnft.i^c. 
and  Juftices    of  Gaol-Delivery,    and  Juftices   in   Eyre.     And    upon   this^- ^- ^;  HJ- 
Ground  it  is  holden  in  Sir  Edward  Coke's  third'  Injlitute,  and  alfo'in   SirH'p'c.*,94. 
Matchciv  Hak's''  Picas  of  the  Crown,  under  the  Chapter  of  Approver,  That  2  H.  H.P.C. 
/y^-'a  Man  may  be  an  Approver  before  Juftices  of  Oyer  and  Terminer.    [63]  p'-  ._, 
But  the  Foundation  of  this  Opinion  feems  to  be  overthrown  by  what  is  faid^^C 
by  both  thefe  '  Authors  in  other  Places,   wherein  it  is  holden  that  Juftices';  3 '"_'*•/ ?<■" 
oi  Oyer  and  'Terminer  cannot  aflign  a  Coroner,  becaufe  it  is  not  within  ='^  jj,'^^','^^^' 
their  CommifTion  :   And  it  feems  to  be  a  '  general  Rule,  that  thofe  only  can  H.  P.  c.  \tz. 
receive  the  Appeal  of  an  Approver  who  can  aflign  a  Coroner  to  take  itjzH.H.P. C. 
and  therefore  it  feems  to  be  agreed.  That  neither  a  ^  Court-Baron,  nor  ^f'H.PX\  194. 
Juftices  of  Peace,  nor  any  other  fpecial  '  Juftices,  can  receive  fuch  Appeal,?  Inft.  130. 
unlefs  their  Conuniflion  extend  to  It.     And  for  the  like  Reafon  it  feems  to  j'^^'^^^^^''^^- 
be  the  Opinion  of '^  Sir  Edward  Coke,  that  the  Lord  High  Steward  of  Eng-m  P.c.194. 
/and  cannot  receive  fuch  an  Appeal  j  but  this  is  contradidled  by  Sir '  Af<^/'-S  P- C.  144; 
^tbewHa/e.     [6^]J-  /."•'^•'- 

As  to  the  imt^  Point,  viz.  In  what  Manner  an  Approver  is  to  be  dr-zH.  4. 19. 
dered  and  derrlefned,  both  before  and  after  the  Appeal  j  the  following  Parti- p'"'*"  , 
culars  feem  moft  remarkable.  Bio.  Appeal, 

SeS^.   17.     Firft,  That  it  feems  to  be  ""  agreed,  That  where-ever  a  Per- '  8^ 
fon  indidted  of  Treafon  or  Felony  confcfles  the  Indidtment,  whether  he^^^'j^p^^,' 
appealed   others  or  not,  he  puts  it  intirely  in  the  Difcretion  of  the  Court,  Z29. 
either  to  give  Judgment,  and  award  Execution  againft  him,  or  to  refpitej^S.  PC.  144; 
them  till  he  fhall  have  made  good  his  Appeal.  i  h.P.c.\1° . 

Se£l.   1 8.     Secondly,  That "  whenever  a  Perfon  is  admitted  to  become  an  ■"  21  H.  6. 
Approver,  the  Court  ftiall  aflign  a  Coroner  to  receive  his  Appeal,  and  nialP"*  j'-  '• 
take  an  Oath  from  him  to  difcover  all  the  Treafons  and  Felonies  that  he  pi.  74. 
knows.  Bfo  Coro. 

SeSt.   19.     Thirdly,  That  ■  the  Court  which  admits  a  Man  to  become  J-^^'^'^^-g^g 
an  Approver,  ought  to  limit  him  a  certain  Number  of  Days,  to  make  his  66,  67,  447. 
Appeal   in,  during  which   it  is  holden  by  f  fome,  That  he  is  to  have  a^-^v^'9^ 
Penny  a-day   as  his    Wages  from   the  King;    but  by  ^  others,  That  he  2,6"    "   "*"" 
ought  not  to  have  it  till  he  has  made  good  his  Appeal,  by  convidting  the  3  Inft.  129. 
(^Appellees.    [65]  aSftJ^"^' 

SeB.  20.     Fourthly,  That  the  Approver  during  all  the  Time  afllgneds.P.c  ^3. 
him  for  making  his  Appeal,  ought  '  to  be  at   his  Liberty,   and   out  of  L^"^""  ^■ 
Prifon ;  for  '  he  may  difavow  an  Appeal  made  by  Durefs  of  Imprifon-  f  "'iid^'T  ]l' 
ment;  but  if  he  al'edge  that  an  Appeal  was  extorted  from  him  by  fuch  pi  26. 
Durefs,  and  fuch  Allegation  be  found  to  be  falfe,  either  by  the  Examina-°^^J^- '<=v 
tion  of  the  Coroner,  or  by  an  Inqueft  of  Office,  the  Approver  fhall  bez29i23o.  "" 
hanged.  S.  P.c  145. 

6V^?.  2 1 .     Fifthly,  that '  the  Approver  ought  to  make  his  Appeal  before  ['fg"  *"■ 
the  Coroner,  on  every  one  of  the  Days  limited  for  the  Making  of  it ;  for  pi.  26!  '^  ' 
if  he  fail  on  any  one  of  them,  and  the  Coroner  record  fuch  Failure,  Judg- ^ ''==^-  c°'<^ 
ment  (hall  be  given  againft  him.  26Aff  pi  ,,. 

f  Fill.  Coro. 
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♦H.P.C.  tg;.  And  fo  fhall  it  be  "  alfo,  If  after  he  have  formed  his  Appeal  before  the 
«  H.  H.  P.  C.  (^Qj-oner,  he  make  the  leafl:  Variation  in  his  repeating  it  before  the  Court, 
s.  Kc.  145.   and  the  Coroner  record  fuch  Variation. 

Letter  E.  ^^^ ^  22.     As  to  the  feventh  Point,  v'tz.  What  Procefs  is  to  be  awarded 

b  H'p'c'','g5.'  againft  the  Appellees,  it  feems  ^  agreed,  That  the  Coroner  may  award 
2  H.  H.  P.  C.  Procefs  to  the  Sheriff,  againfl  any  Appellee  in  the  fame  County,  till  it 
s^p'c  6  come  to  the  Exigent ;  but  it  is  certain,  that '  he  cannot  award  it  to  iany 
"Fitz.Coro.  other  Officer,  except  the  Sheriff,  nor  to  any  Sheriff  out  of  his  own 
462-  County :  And  it  feems ''  queftionable,  whether  he  be  not  reflrained  by  the 

2H.H.P.C.  gj^j^jg  Qf  Magna  Charta,^  Ch.  17.  to  award  the  Exigent  to  the  Sheriff  of 
29  Ed.  3.  42.  his  own  County.  But  it  feems  "=  agreed,  that  the  Juftices  of  the  King's 
"Supi-ach-g- Bench,  or  Juftices  in  Eyre,  might  by  the  Common  Law  as  well  award 
.Hpfc|,'''g6_  Procefs  of  Outlawry,  as  any  other  Procefs,  againfl  Appellees  in  any  County 
s.  P.  c.  146.  whatfoever. 

Fhz.  Core.  ^j^j  -J  jg  f  certain,  That  Juftices  of  Gaol-Delivery  may  award  Procefs 
'H.P.C.  196.  into  any  County,  to  appehend  and  try  them  by  Force  of  28  Ed.  i.  com- 

2  H.  H.  P.  c.  monly  called  the  Statute  de  Appcllatis ;  but  whether  this  Statute  do  impower 
|*P*^''  6    fuch  Juftice  to  award  Procefs  of  Outlawry  into  a  Foreign  County,  may 

defer ve  to  be  confidered.     [66]  = 

As  tx)  the  eighth  Point,  -viz.  In  what  Manner  the  Court  is  to  proceed 
upon,  and  after  the  Trial ;  I  fliall  obferve, 

SeSf.  23.     Firft,  That  it  is  in  the  Elecflion  ^  of  the  Appellee,  either  to 
s^p^c  i^z*^  put  himfelf  upon  his  Country,  or  to  wage  Battel  with  the  Approver. 
Letter  D.  Se^.  24.     Secondly,  That  Jet  there  be  never  fo  many  Appellees,  if  they 

3  ^iV^"'  wage  Battel,  the  Approver  muft  fight  them  *"  all.  But  on  the  Contrary, 
cJ'pl.  ip'.'  it  feems  to  be  generally  '  agreed.  That  if  a  Perfon  appealed  by  feveralAp- 
»>s.  P.C.  180.  provers  of  one  and  the  fame  Felony,  vanquifhes  any  one  of  them,  he  fhall 
2h"h  P  C  be  acquitted  againft  them  all,  and  all  of  them  fliall  be  condemned,  in  the 
233!  234.  fame  Manner  as  if  every  one  of  them  had  been  actually  vanquifhed.  But  if 
H.P.C.  196- an  Approver  having  appealed  feveral  of  the  fame  Crime,  be  vanquiflied  by 
47  Ed.  3. 5.  ^^^  ^^  them,  it  feems  to  be  ^  holden,  that  his  Appeal  is  ftill  in  force  againft 
19  H.  6.  55.  the  Reft  ;  but  the  Note  in  '  Fitzherberf  s  Abridgment,  which  feems  to  be  the 
P'j''4-  Foundation  of  this  Opinion,  feen^s  rather  to  be  intended  of  an  Appeal  by 
^U.?.C^%(>.  an  innocent  Perfon,  than  of  an  Appeal  by  an  Approver,  in  R^ation  to 
s.  P.  c.  74.  whom  it  feems  to  be  a  general  Rule,  that  being  once  falfified  as  to  any  one 
^^rLuerD  ^^  the  Appellees,  he  ought  to  be  condemned,  as  hath  been  more  fully 
I49  Leuer  b'  fliewn  in  the  9th  and  15th  Sedtions  of  this  Chapter. 

180  Letter  E.  ^^^^  25.  Thirdly,  That  if  the  King  pardon  the  Approver  or  Appellee, 
'j'^,^"^^'  hanging  the  Appeal,  the  Approvement '"  ceafes,  and  the  Appellee  fliall  be 
21  H.'6. 34.  difcharged  ;  for  in  the  firft  Cafe,  by  the  Pardon  the  Felony  is  extindt,  and 
P  3^p^"  a  Man  can  no  longer  be  an  Approver,  than  while  he  is  under  the  Guilt  of 
^ro.  "f"-  3'.jj^g  Crime,  whereof  the  Approvement  is  made,  and  liable  to  be  condemned 
3  inft.  130.  by  the  Court,  whenever  his  Appeal  fliall  be  falfified,  &c.  And  in  the  fecoud 
Fiiz.  Coro.  n  q.^(q^  it  cannot  be  doubted  but  that  the  King's  Pardon  will  difcharge  the 
7^.  3.12.  Appellee,  becaufe  an  Approvement  is  rather  the  Suit  of  the  King,  than  of 
P'-  ^9-  the  Party. 

Letter  E  '°  '  ^'■'^-  ^6.  Fourthly,  That  whether  the  Appeal  of  an  Approver  be  falfi- 
>  Fiiz.  Coro.  fied  by  the  °  Confeflion  or  Vanquifliment  f  of  the  Approver,  or  verified  by 
1^'  p ,  the  Convidlion  or  Vanquifliment  of  the  Appellee ;  yet  if  the  Offence  be 
"6*.  pi.  zG.'  within  the  Benefit  of  Clergy,  neither  the  Approver  in  the  firft  Cafe,  nor 
47Ed.  3. 5.  the  Appellee  in  the  fecond,  are  excluded  from  it,  any  more  than  in  the 
litz.°Coro.     Cafe  of  an  Indidment. 

H  ^P  C  201  sinft.  ijo,  S.  P.C.  149.  Letter  B.  "H.P.C.  201.  Bro,  Coro.  49.  21  H.  6.  3J.  "Fire. 
Coro!  128,  '  369-  Fitz-  Affife,  421.  H.  P.  C.  197.  Contra,  31  Ed.  3  17.  pi.  21.  Bro.  Coro.  38.  Fitz  Coro,447, 
f  Bro.  Clergy,  -5.  ?6.     1 1  H.  4.  93-  ?'   49' 

^  Se3. 27. 
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SeSl.  27,     As  to  the  ninth  Point,  viz.  How  tlie  Approver  i^  to  he  re- 
warded  lor  making  good  his  Appeal;   it  is  faid,  ^  That   if  an  Approver 'H.i'.c  19- 
convidl  all  the  Appellees,  whether  by  Battel  or  Verdi<ft,  the  King,  fx  ///<- ' '^- ^•*'- ^'• 
rifo  jujiitiip,  ought  to  pardon  him  as   to  his  Life,  and  alfo  give  him  hiss  fv  c.  tji 
V/agcs  ^  from   the  Time   of  the  x'\ppeal  to  the  Time  of  his  Convidlion. '-"tcr  o. 
But    it  feems,  That  anciently  he  ought  not  to  be  fufFere.d  to  continue  in  ^  ^^^'"  '^9» 
the  Kingdom.     And  it  is   recited  by   5  H.  4.  ch.  2.  TIjat  divert   nctonous Conrn.t^H, 
Fdom,  for  S(if ('guard   of  their  Lhcs,  bad  become  Provors^   to  the  Litent,  /t?^',.  3,-- p'- 74- 
the  mean  Time,  By  Brocage,  and  great  Gifts  to  purfue  and  have  their  Pardoju, » 'vide'fuora, 
a?td  then  after   their  Deliverance,   had   become  more   notorious   Fehns  thank&..  xx^/ 
they  'were  before;  and  thereupon  it  is  enafted.  That  if  any  P  erf  on  pray  or "  ^- P- ^- '  4-2- 
purfue,  or  caufe  to  be  prayed  or  purfued  for  any  fuch  Felon  fo  attainted  by  his 
oivn  Confcffon,  to  have  any  Charter  of  Pardon,  the  Name  of  him  that  purfues 
fuch  Charter  be  put  in  the  fame  Charter,  making  Mention  that  the  fame  Char- 
ter is  grafited  at  his  Infla7ice.     And  if  he  to  whom  fuch  Charter  is  granted  be- 
come a  Felon  again  ^  the  Party  who  purfued  the  Charter  fiall forfeit  lool. 


CHAP.     XXV. 

Of  IndiSlment. 

Se5l.  I.  A  N  Indiftment  is  an  Accufation,  at  the  Suit  of  the  King,  by 
l\  the  Oaths  of  twelve  Men  of  the  fame  County  wherein  the 
Offence  was  committed,  returned  to  inquire  of  all  Offences  in  general  in  the 
County,  determinable  by  the  Court  into  which  they  are  returned,  and  find- 
ing a  BUI  brought  before  them  to  be  true ;  but  when  fuch  Accufation  is 
found  by  a  Grand  Jury,  without  any  Bill  brought  before  them,  and  ''  af- d  Lamb.  B.  4. 
terwards  reduced  to  a  formed  Indiftment,  it  is  called  a  Prefentment;  andch-  3- 
when  it  is  found  by  Jurors  returned  to  inquire  of  that  particular  Offence 
only  which  is  indicted,  it  is  properly  called  an  Inquifition.  And  for  the 
better  Underftanding  the  Nature  of  fuch  Proceedings,  I  fliall  confider  the 
following  Particulars, 

1.  Whether  a  Grand  Jury  may  find  Part   of  a  Bill  brought  before 
them  true,  and  Part  falfe. 

2.  Whether  an  Indidlment  be  mei'ely  the  Suit  of  the  King. 

3.  What  Matters  are  indidlable. 

4.  Where  a  Man  may  be  tried  at  the  Suit  of  the  King  for  a  capital 
Offence,  without  any  Indidment. 

5.  Whether  a  Man  may  be  arraigned  on  an  Indidlment  while  an  Ap- 
peal is  depending  againfl  him  for  the  fame  Offence. 

6.  Who  may  and  ought  to  be  Indidtors,  and  in  what  Manner  they 
are  to  be  returned. 

7.  Within  what  Place  the  Offences  inquired  of  mufl  arife. 

8.  What  ought  to  be  the  Form  of  the  Body  of  an  Indiilment. 

9.  What  ought  to  be  the  Form  of  the  Caption  of  it. 
10.  Upon  what  Proof  it  may  be  found. 
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11.  In  what  Cafes  it  may  be  quafhed. 

12.  What  may  be  pleaded  to  it,  and  in  what  Manner. 

Se£l.  2.  As  to  the  firfl  Point,  viz.  Whether  a  Grand  Jury  may  find 
]Part  of  the  Bill  brought  before  them  true,  and  Part  falfe ;  it  feems  to  be 
generally  agreed,  That  they  muft  either  find  Billa  Vera,  or  Ignoramus,  for 
the  Whole ;  and  that  if  they  take  upon  them  to  find  it  fpecially,  or  condi- 
tionally, or  to  be  true  for  Part  only,  and  n'ot  for  the  reft,  the  Whole  is 

•  2  Rol.  Rep.  void,  and  the  Party  ^  cannot  be  tried  upon  it,  but  ought  to  be  indidled 
'*Bulft  2o6  anew  J  and  accordingly  it  hath  been  refolved,  that  if  a  Grand  Jury  indorfe 
I  Rol.  Rep.  a  Bill  of  Murder,  ^  Billa  vera  fe  defendendo ;  or  Billa  vera  for  Manflaugh- 
407, 408.  ter,  '  and  not  for  Murder ;  or  if  they  indorfe  a  Bill  upon  the  Statutes  0/ 
52.  PowelT  News,  Billa  Vera,  ''  but  whether  Ifla  verba  prolata  fucrwit  maliciofe,  fedi- 
Cafe.  tioje,   vel  econtra,  ignoramus ;  or  if  they  indorfe  an  Indidtment  of  Forcible 

•  ^o""^  08^'  Entry,  and  Forcible  Detainer,  Billa  vera  =  as  to  the  Forcible  Entry,  and 
I  Sid  230.  Ignoramus  as  to  the  Forcible  Detainer ;  or  if  they  indorfe,  ''  That  if  the 
a  Leon.  287.  Freehold  were  in  J.  S.  or  the  Poflefiion  were  in  J.  S.  then  they  find  Billa 
I  s[d''4^i4.    '^^''^>  ^^e  Whole  is  void. 

Vide  B.I.  SeSf.  2'  As  to  the  fecond  Point,  viz.  Whether  an  Indidlment  be 
*;  64- <"«ft4o- merely  the  Suit  of  the  King  ;  it  is  every  Day's  Pradice,  That  it  is  fo  fur 
Con  I.Sid' 99. eftsemed  the  King's  Suit,  that  the  Party  who  profecutes  it  is  a  good  Wit- 
'Velv.  15.  nefs  to  prove  it :  Alfo  it  feems  to  be  agreed,  ^  That  no  Damages  can  be 
«  i^RoI.  Abr.  gjven  to  the  Party  grieved  upon  an  Indidlment,  or  any  other  criminal  Pro- 
Letter  B.  iecution,  ^  notwithftanding  the  King,  by  his  Commiffion  eredling  a  New 
2R0l.Abr.83. Court,  exprefly  diredt.  That  the  Party  fhall  recover  his  Damages  by  fuch  a 
CrcTcar  C31  Profecution.  Alfo,  where  by  Statute  Damages  are  given  to  the  Party  grieved 
558.  'by  the  Offence  intended  to  be  redrefied,  it  '  feems  tl»t  they  cannot  be  re- 

'  Cro  Car.  covered  on  an  Indidtment  grounded  on  fuch  Statute,  unlefs  fuch  Method 
Vide  fupra  of  recovering  them  be  exprefly  given  by  the  Statute  ;  but  that  they  ought 
Ch.  I.  Sea.  3,  to  be  fued  for  in  an  Aftion  on  the  Statute,  in  the  Name  of  the  Party  grieved. 
^'\^Roi  Abr  ^"^  ^^  feems  ^  certain.  That  the  Court  of  King's  Bench  having  the  King's 
220.  Privy  Seal  for  that  Purpofe,  may  give  to  the  Profecutor  the  third  Part  of 

Letter  B.  the  Fine  affeffed  on  a  Criminal  Profecution,  for  any  Oifence  whatfoever. 
clo!cauu9.  AJfo,  it  is  every  Day's  Pradiice  of  that  Court,  to  induce  Defendants  to 
^  I  keb.  487.  make  Satisfaction  to  Profecutors  for  the  Cofts  of  the  Profecution,  and  alfo 
pl.  30.  f-Q^  tj^g  Damages  faftained  by  the  Injury  whereof  the  Defendants  are  convidted, 

by  intimating  an  Inclination  on  that  Account  to  mitigate  the  Fine  due  to  the 
King. 

Se^.  4.     As   to  the  third  Point,  viz.  What  Matters  are  indidlable: 

There  can  be  no  Doubt,  but  that  all  Capital  Crimes  whatfoever,  and  alio 

all  Kinds  ^f  inferior  Crimes  of  a  publick  Nature,  as  Mifprifons,  and  all 

other  Contempts,  all  Difturbances  of  the  Peace,  all  OpprefTions,  and  all 

other  Mifdemeanors  whatfoever   of  a  publick  evil  Example    againft  the 

« 27  Aff.pl.zo.  Common  Law,  may   be  indifted ;  but  no  Injuries  of  a  '  private  Nature, 

Bro,  indift-    unlefs  they  fome  Way  concern  the  King.     Alfo  it  feems  to  be  a  good  ge- 

Prefemment,  "^''^^  Ground,  That  where-ever  the  Statute  prohibits  a  Matter  of  a  publick 

26.  Grievance  to  the  "'  Liberties  and  Security  of  a  Subjed ;  or  commands  a 

"'2  Inft.  5s;,   Matter  of  publick   "  Convenience,    as    the    repairing    of  the  Common 

Cro.jac.  577.  Streets  of  a  Townj  an  Offender  againft  fuch  Statute  is  punifhable,  not 

'  I  Mod.  34.  only  at  the  Suit  of  the  Party  aggrieved,   but  alfo  by  Way  of  Indictment 

1  Sid.  209.     ^^j.  i^jg   Contempt  of  the   Statute,  unlefs  fuch  Method  of  Proceeding  do 

manifeftly  appear  to  be  excluded  by  it.     Yet  if  the  Party  offending  have 
•  3  Co.  60.  b.  been  fined  to  the  King  in  the  Adtion  brought  by  the  Party,  as  it  is  faid  ° 

2  laA.  131.    |.jj^j  j^g  ^.^y  jjj  every  Adion  for  doing  a  Thing  prohibited  by  Statute,  it 

3  feems 
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feems  qnci>ionablc,  Whether  he   may  afterwards  be  indided  ;  becan^c^  ttiat 

•would  make  him  liable   to  a  fecond  Fine  for   the  fume  Offence.     Alfo,  if 

a  Statute  extend  only  to  private  ■  Perfons,  or  if  it  extend  to  all  PcrfoiiS  In«  1  sid.  209, 

general,  but  chiefly  concern  Difputcs  oi  a   private  Nature,  as  thofe  relating^  ^^°^-  3+- 

to  ^  Diftrclfes  made  by  Lords  on  their  Tenants,   It  is  faid  that  Offences ' gg'^°*'' "'* 

againft:  fuch  Statute  will  hardly  bear  an  Indidlment.     Alfo,  where  a  Statute  i  Lev.  299. 

makes  a  new  Offence,  which  was  no  Way  prohibited  by  the  Common  Law,  ^^J*"-  *°5- 

and  appoints  a  particular  Manner  of  proceeding  againfl:  the  Offender,  as  by  ^  inft.  ni^ 

Commitment,  or  Adtion  of  Debt,  or  Information,  Gfr.  without  mentioning  u 2. 

an  Indidlment,  it  feems  to  be  •■"  fettled  at  this  Day,  that  it  will   not  main-  ^^^l^f^'j^jf  * 

tain  an  Indiftment,  becaufe  the  Mentioning  the  other  Methods  of  proceed- 3  ceorgii  i. 

(tiding  onh',   feems  impliedly  to  exclude  that  of  indidment.  [67J     ■^  Yet  it  Shower  398, 
hath  been  adjudged,  That  if  fuch  a  Statute  give  a  Recovery  by  Adion  of  ^^^^j. 
Debt,  Bill,  Plaint,  or  Information,  or  otherwife,  it  authorifes  a  Proceeding  273. 
by  Way  of  Indidment.     '  Alfo,  where  a  Statute  adds  a  farther  Penalty^"' J^'^-^+S* 
to  an  Offence  prohibited  by  the  Common  Law,  there  can  be  no  Doubt  3  Mod.  79. 
but  that  the  Offender  may  ffill  be  indided,  if  the  Profecutor  think  fit,  at  +  Mod.  144." 
the  Common  Law.     And  if  the  Indidmcnt  for  fuch  Offence  conclude  con-  pa[^^g/,^gg. 
traformam  Statiiti,  and  cannot  be  made  good  as  an  Indidment  upon  the,  Sid. 434, 
Statute,  it  feems  ^  to  be  now  fettled,  That  it  may  be  maintained  as  an  In- 439- 
didtment  at  Common  Law,  as  will  be  more  fully  fliewn  in  the  following  ^  roI.'rcp'. 

(t:!' Part  of  this  Chapter.     [58]  247.248,398* 

As  to  the  fourth  Point,  viz.  Where  a  Man  may  be  tried  at  the  Suit  of  geff  Ca'r^'z 
the  King  for  a  capital  Offence  without  any  Indidment  -,  I  fliall  endeavour  d^Dominus 

to  fhew,  Rexverjus 

DixoD.Trin. 
3  Georg.  I  • 

1.  Where  one  maybe  fo  tried  as  having  been  taken  with  the  Manner.  ^3  Mod.  118. 

2.  Where  one  may  be  fo  tried  upon  a  Verdidt.  •  Sid.  192. 

3.  Where  upon  an  Appeal  not  profecuted-  f^Thrcafeoi 

4.  W^hether  one  may  be  fo  tried  upon  a  Sheriff's  Return.  the  County  of 

the  City  of 

SeSf.  5.  As  to  the  firft  Point,  viz.  Where  one  may  be  fo  tried  as  having  judged  plich. 
been  taken  with  the  Manner:  ^  It  is  faid.  That  anciently  if  one  guilty  3  Georgii  1 . 
of  Larceny  had  been  frefhly  purfued  and  taken  with  the  Manner,  and  the  ^  ^ "  ^^^^^^ ' 
Goods  fo  found  upon  him  had  been  brought  into  the  Court  with  him,  he  %  Vide  fjpr* 
might  be  tj-ied  immediately  without  any  Indidtment  j  and  this  is  faid  to  have  ^''-  "S-  Se^- 
been  the  proper  Method  of  Proceeding  in  fuch  Manors  which  had  the  Fran-^  H.  4.  43. 
^  chife  of  Inf ingthefe,  but  feems  to  be  altogether  obfolete  at  this  Day.  [69]    pi.  9- 

Se^.  6.     As  to   the  fecond  Point,  viz.  Where   one  may  be   fo   tried  f^^'^\r* 
upon  a  Verdid  :  It  is  •"  faid,  That  in  an  Adtion  of  Trefpafs  in  the  King's  pi.  6. 
Bench,  De  mulierc  abduBa  cum  bonis  viri,  if  the  Defendant  be  found  guilty  S.  p.  C.  28, 
of  having  carried  away  the  Woman   and  Goods  with  Force,  and  feloni-  £e[tJ\;. 
oufly  ;  or  '  in  a  common  Adtion  of  Trefpafs  in  the  faid  Court,  for  Goods  1 79  Letter  B. 
carried  away,  if  it   be  found  that  the  Defendant  felonioufly  ftole  them, "-j*-^- '98' 
he  fliall  be  put  to  anfwer  the  Felony  without  any  further  Accufation  ;  for  ^56, 149*. 
fuch  a   Charge   by  the  Oath  of  twelve  Men,  on  their  Inquiry  into  the  Bro.  Appeal, 
Merits  of  a  Caufe,  in  a  Court  which  has  Jurifdidlion  over  the  Crime, '3°^ 
is  equivalent  to  an  Indidtment,  and  the  King  being  always  in  Judgment pitz.  Coron. 
of  Law  prefent    in  Court,    may   take  Advantage  of  any  Matter  therein  ^5  6, 357; 
properly  difclofed  for   his  Benefit.     But  fuch  a  Verdldt  in  a  Court  which  j^^;    '    ' 
has  ''  no  Jurifdidlion  over  criminal  Matters,  feems  to  be  of  little  Force,  z  H.  H.  P.  C> 
becaufe  fuch  Court  has  nothing  to  do  with  fuch  Matters.     And  it  feems, 'Jo*- 'S**- 

c  b.  r.  C  94. 

Letter  B.  95. 
Fitz.  Coron.  122.  Fltz.  Utiagary,  49.  i3Aff.pl. 5.  Bro.  Coron.  77.  •HP,C.i99.  S.  P.C.94.  Letter  Bi 
Fiw.  Indiflment,  31.         ■■  S.  P.  C.  94.    Letter  B.     Fita.  Indiftaent,  3 1 . 

»That 
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» I J  Ed.  4. 3. »  That  even  in  the  King's  Bench,  if  on  any  Indidtnicnt  whatfoever,  except 
lit/  Coron  °"V  ^^  Inquifition  of  Death  found  before  a  Coroner  on  View,  a  Perfon 
59.  not  mentioned  in  it  be  found  guilty  of  the  Crime  whereof  others  are  in- 

didled,  yet  fuch  Finding  fball  not  ferve  for  an  Indidment  againft  him,  be-r 
fc  13  Ed.  4. 3.  caufe  it  was  wholly  extrajudicial.  ^  But  fuch  finding  of  others  guilty, 
P'-  7-  whether  in  the  King's  Bench,  or  other  Court  of  Criminal  Jurifdi<ftion,  upon 

an  Inquifition  of  Death,  found  before  a  Coroner  on  View,  is  of  greater 
'  SupraCh.9.  Force,  becaufe  the  Jury  acquitting  the  Party  fo  indidted,  '  ought  to  inquire 
Seft.  3}.  •what  other  Perfon  did  the  Facfl ;  becaufe  it  appears  by  a  Record  of  the 
"Bro.  India,  higheft  Credit,  that  a  Perfon  is  killed.  "^  Alfo,  if  a  Perfon  be  declared 
26  AfT.  pi  62  sg^i"^  i"  ^  proper  Court,  for  having  been  guilty  of  a  Mifdemeanor,  fimid 

cum  A.  B.  &  C.  and  thereupon  the  Jury  find  A.  B.  and  C.  guilty ;  it  feems 

that  fuch  Verdidt  will  ferve  for  an  Indictment  againft  thern,  becaufe  it  was 

not  wholly  extrajudicial. 
2H.  H.P.C.      As  to  the  third  Point,  lu'z.  Where  one  may  be  fo  tried  upon  an  Appeal 
H9  •  '5°  '  j^oj  profecuted  J  the  following  Particulars  feem  moft  remarkable. 

Se^L  7.     Firfl,  That  an  Appeal  by  an  innocent  Perfon,  and  an  Appeal 
*S.  P.  C.147.  by  an  "  Approver,  are  equally  favoured  in  this  Refpedt, 
H."rc.'  \ll',      ^''^-  ^-     Secondly,  That  regularly  where  a  Perfon  is  indidled  and  ap- 
200.  '  pealed  of  the  fame  ^  Crime,  and  the  Appeal  is  not  profecuted,  he  fhall  not 

Bro.  Appeal,  g  j^g  arraigned  upon  the  Indidlment,  but  upon  the  Appeal. 
Bro.  Coron.  '^^'^^-  9-  Thirdly,  ^  That  if  an  Appellant  be  nonfuit  in  an  Appeal  by 
■3,  16,49.  Writ,  before  he  hath  declared,  the  Appellee  cannot  be  arraigned  at  the 
'^H  6 '^^  King's  Suit  on  the  Writ  of  Appeal ;  not  only  becaufe  it  contains  no  Cer- 
pl.  6.  "  tainty  of  the  Circumftances  of  the  Fadl,  which  is  the  proper  '  Office  of 
f  itz  Coro.  18.  the  Declaration  to  afcertain  ;  but  alfo  becaufe,  for  what  appears  to  the  con- 
Letter  A  '°^  trary  by  the  Record,  the  Writ  might  ^  have  been  purchaled  by  a  Stranger. 
« H.P.C. 1 9g.  And  therefore  in  fuch  Cafe  it  feems  to  be  in  the  Difcretion  '  of  the 
2  H.  H.  P.  C.  Court,  either  to  difmifs  the  Appellee,  or  to  bail  him,  till  it  fhall  appear 
S.^P.  C.  107.  whether  there  will  be  any  other  Profecution  agai,  fl  him.  But  if  an  Ap- 
Letter  E.  pellant,  by  Writ,  be  nonfuit  after  Declaration,  or  any  Appellant  by  Bill 
3J^-^-'-  or  Approver,  be  nonfuit,  it  feems,  '"  That  regularly  the  Appellee  fhall 
4 Ed.  4.  10.  be  arraigned  at  the  King's  Suit,  on  the  Bill  or  Declaration;  becaufe  they 
P'-  '4-         muft  be  as  certain  as  an  Indidment,  and  cannot  be  commenced  but  in 

s.  p.  C.I  47.  Sccf.  10.  Fourthly,  That  it  feems  to  be  a  fettled  Rule,  That  where- 
Letter  A.  ^^gj.  ^j^  Appeal  is  once  well  commenced,  and  afterwards  fo  far  determined, 
,  T^.'  °'^°"  without  a  full  Acquittal,  That  neither  the  fame,  nor  any  "  other  Plaintiff, 
.^s.  P.C.148.  can  never  bring  another  Appeal  againft  the  fame  Appellee,  he  may  be  ar- 
Letters  A,  B,  j.^jgj^e,^  ^pyj^  ^hg  gjn  oj-  Declaration,  at  the  Suit  of  the  King ;  as  where 
H.P.C.  199,  an  Appellant,  having  a  good  Title  to  the  Appeal,  makes  a  Releafe  °  to  the 
200.  Appellee,   hanging  the  Action,    or  fuffers   a  f  Nonfuit,  or  '^  Retraxit,  or 

67!  1 30^^^ '  ■"  demurs  to  a  good  Plea  or  IfTue,  tendered  by  the  Appellee,  which  Deniur- 
Fitz.  Coron.  rer  is  adjudged  againft  him  ;  or  vvhere  fuch  an  Appellant  or  Approver  ' 
i;6,  198,  confefs  their  Appeal  to  be  falfe,  '  unlefs  they  make  fuch  Confeflion  in  the 
'■'sceCh.^23.  Field,  upon  a  Trial  awarded  by  Battel ;  for  fuch  ConfefHon  amounts  to  a 
Seft.-  86. 87,  Vanquifliment  of  the  Appellant  or  Approver,  and  confequently  is  a  full 
See  Ch  23  Acquittal  of  the  Appellee  ;  after    which  his  Life   fhall   not    be   broiight 

Seft  26,  131. 

'S.  P.  C.  148.  Letter  C.  Bro  Appeal,  67,  130.  27  Aff.  pi.  7.  i  Aff  pi.  5.  Fiiz  Coro.  i;6,  198,  357.  ■»  S.  P.  C. 
148.  H.  P.  C.  199,  200.  Bro.  Appeal  67.  "S.P.C.  148.  Bro  Appeal,  1 1 8.  Fitz.  Coron.  369.  Vide  Bro; 
Coron.  35.  9  H.  J.  2.  pi.  7.  "  S.  P.  C.  148.  Letter  B.  H.  P.  C.  200.  Bro.  Appeal  ly.  Fitz  Coron.  pi.  12. 
PH.P-C.199.  S.  P.  6.  147.  Letter  E.  Cro  Eliz  4C0.  Fitz  Coron.  25,  381.  Bro.  Nifi  prius,  28.  Fitz  Uth- 
•ar.y,  47.         *  S.  P.  C.  147.    Leiter  E.     148.   Letter  B  '  Dyer  i  20.  pi.  1  3.  "S.  P.  C.  148.   Letter  B.    Fitz. 

Coron  103.  3  H.  6.  50.  pi.  16.  13  Air.  pi.  10.  H.  P.  C.  200.  47  Ed.  j.  5.  pi.  10.  Bro.  Coron.  3,  16, 
49,78.     Bjo.  Appeal,  S3,  '  21  H.  6.  34  p).  i.     S   P.  C.  148     Letter  B,     H.  P.  C.  200. 

again 
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again- into  Danger  for  the  fame  Crime.     And  this  feems  to  be  the  only  Rea- 
Ibn  why  after  fuch  a  Vanquillnnent,  or  a  Verditl  in  his  Favour,  an  Ap- 
pellee fhall  be  difcharged,  us  well  againft  the  Suit  of  the  King,  as  that  of 
the  Party.     But  it  feems,  Tliat  in  all  other  Cafes  whatfoever,  an  Appellee, 
in  an  Appeal  well  commenced,  being  wholly  difcharged  of  the  Suit  of  the 
Party,  may  be  arraigned  upon  the  Appeal,  at  the  Suit  of  the  King,  whe- 
ther fuch   difcharge  were  merely  owing  to  the  Adl  of  the  Party,  as  in  the 
Cafes  abovementioned,  or  to  the  A£l  of  the  Court;  as  '  where  an  A ppro- "S- P.  C  147. 
ver  is  judged  to  be  hanged  before  he  hath  perfected  his  Appeal;  or  P'lrtly  ^^'^j  ' 
to  the  Ad  of  Law,  and  partly  to  the  Adl  of  the  Party;  as    where  an  Ap-pi.  20. 
peal  by  a  Woman  for  the  Death  of  her  firlt  Hufband,  is  abated  by  her  marry-  °^  P-  C-  147- 
ingafecond;  or  where  an   Appellee  is  difcharged  of  an  Appeal,  for  not  {^^"p'^c' 200. 
''having    been    made  a  Defendant   in   a  former  Appeal,    brought  by  the ''47  Ed.  3. 
fame  Appellant  for  the  very  fame   Fa<fl;  or  whether  fuch  Difcharge  ^^^^^^qox^' 
merely  owing  to  the  Ad  of  God;  as  ^  where  an  Appellant  dies  a  natural  ,04. 
Death,  while  his  Appeal  is  depending.     It  feems  indeed  to  be  holden  in  ""S  P- C.  147. 
the  Year-Book  '  of  4  H.  6.  as  a  general  Rule,  that  wherever  a  Writ  is  ^^  e".^ 
abated,  the  Declaration  depending  upon  it  is  determined  alfo,  and  confe-pi.  10 
quently,  that  the  Appellee  cannot  be  arraigned  upon  it;  but  to  this  it 'J'^;^' "f" 
may  be  anfwered,  that  in  the  very  fame  Place  it  is  allowed,  that  after  ^^°"    ^^"' 
a  Nonfuit  in  an  Appeal,  the  Appellee  may  be  arraigned  at  the  Suit  of 
the  King ;  and  it  feems  difficult  to  give  a  Reafon,  why  a  Writ  is  not  as 
much  determined  upon  a  Nonfuit,  as  upon  an  Abatement ;  to  which  may 
be  added,  that  the  Point  adjudged,  which  was  this.  That  where  a  Writ 
abates  for  a  Mifnofmer,  the  Defendant  fliall  not  be  arraigned  at  the  Suit 
of  the  King,  feems  plainly  to  go  on  this  Ground,  That  where  a  Suit  is 
ill  commenced,  the  King  iliall  not  have  a  greater  Advantage  from  it  than 
the  Party  might  have  had ;  and  therefore  the  Opinion  abovementioned,  r g  p  ^ 
being   alfo   contradided    by   the   beft  ^  Authorities,  feems   to  be  of  litde  Letter  E. 
Weight.  Hg  P-  c-  200. 

Se£l.   II.     Fifthly,  That  wherever  ^  an  Appeal  abates  for  an  Infuffici-pe/i°"^,^ 
ency  of  the  Writ,  or  is  barred  for  want  of  a  good  Title  in  the  Appellant,  FiizCoro.  63. 
or  for  any  other  Matter  which  fhews  it  was  ill  commenced,  the  Defen-  ^°'  ^°^°-  3  5- 
dant  fliall  not  be  arraigned  upon  it  at  the  Suit  of  the  King,  becaufe  it  ne-Air.  PKV4. 
ver   had  a  good   Foundation,    and    cannot  give  a  greater  Advantage  tof'«:  Age,  74; 
the  King  than  to  the  Party  himfelf  who  fued  it;  and  therefore  it  feems ^f,"^"  ^°'''- 
to  be  agreed,  That  if  an  Appeal  be  abated  for  want  of  Form  apparent  ins.  p!c.  149. 
the  Writ,  as  ^  for  the  OmifTion  of  the  Word  Habeas,  or  for  falfe  '  Latin,'^^^^"  ^■ 
Or  for  any  other  '^apparent  Defed ;  or  if  it  be  abated  for  a  Defed   notBro.  ApMal° 
apparent  of  itfelf,  but  difclofed  by  the  Pleadings  of  the  Parties,  as  for  a  53- 
'Mifnofmer,    or   wrongful   Addition,   or  any   fuch   like    Infufficiency ;  or'^^_^-'-'- 
if  it  be  abated  on  Account  of  the  Difability  of  the  Appellant,  as  by  the  *  bTo.  Coro. 
Plea  of  Outlawry  ""  for  Felony  or  Trefpafs ;  or  if  it  be  put  without  Day  78- 
upon  a  Plea  of  Excommunication  of  the  Appellant;  or  "  if  it  be  barred Leftefc'^^ 
by  a  Releafe  made  before  the  Commencement  of  the  Suit,  or  by  Reafon '  Bro.  Appeal, 
that  the  Time  for  bringing  it  was  elapfed  "  before  it  was  commenced,  or*f 
becaufe  the  Appellant  appears  to  have  never  had  any  Right  to  bring  it ;  il^\o°^!'' 
as  where  in  an  Appeal  by  one  as  Wife,  it  is  found  that  fhe  was  f  never4H.  6.  ij,i6, 
lawfully  married  to  theDeceafedj  or  in  an  Appeal  by  one  as  Heir '' toLeftefQ"'*^' 

H.  P.  C.  200, 
■"S.  P.  C.  i4g.  I.etterA.  H.P.C.zoo.  Fitz  Utla.  47.  Bro.  Appeal,  57,  i  iS.  146.  i7Afl".pI.26.  Fitz  Coro. 
175.  "S.  P.  C.  148.  Letter  B.  Fiiz.  Coro.  i  2.  H.  P.  C.  200.  Vide  lupra  Sert.  10.  *  S.  P.  C.  149.  Letter  A. 
H.P.C.20C.  pS.  P.  C.  149.  Letter  A,  H.P.C.2C0.  Fitz.Coro.3.  ■>  S.  P.  C.  149.  Letter  A.  27Aff.pl. zj. 
Bro.  Appeal,  68.     H  P.  C.  200.     Fitz.  Coro.  201,  3  S4.     Contra  Bro.  Appeal,  5  3 .     ijAffpl.  10. 

Vol.  IL  lii  hi^ 
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his  Father,  It  is  found  that  he  hath  an  elder  Brother  alive  by  the  fame  Fa- 
ther, &c.  the  Appellee  fliall  not  be  arraigned  upon  the  Appeal,  at  the  Suit 
of  the  King,  but  ihall  be  wholly  difcharged  of  it.     But  where  an  Appeal 
•S.  P.C.  M9.;g  put  without  Day  on  the  Plea  of'  Excommunication,  the  Appellee  Ihall 
^"Ed.^4.  8.  be  mainprifed  from  Day  to  Day  till  the  Plaintiff  be  abfolved ;  and  notwith- 
pl-  3-  {landing  it  feems  to  be  holden  generally  in  fome  ''  Books,  That  where  an 

3Aff-pl-."2-  Appeal^  is  abated  for  any  of  the  Infufficiencies  abovementioned,  or  barred, 
pr'ife.6.*"'  the  Appellee  fhall  be  fet  at  large,  and  be  difcharged,  as  well  againfl  the 
t- 18  Ed.  3.  King  as  the  Party  ;  yet  '  furely  this  muft  be  underftood  only  of  fuch  Cafes 
Bro  ^Ap'pVal,  wherein  it  appears.  That  neither  any  Indidment  is  perferred,  nor  intended 
146.  '  to  be  preferred  by  the  King,  nor  any  other  Appeal  perferred,  nor  intended 

1 1  Aff.  pi  27- tQ  ]3e  preferred  by  the  fame  or  fome  other  Party;  for  otherwife  furely  it 
Fit^.Uthgary  cannot  but  be  intended,  that  it  muft  be  in  the  Difcretion  of  the 
47  Court,  upon   Coniideration  of  the  Circumflances  of  the  Cafe,    either  to 

^^''^^°'°^'^' commit  or  bail  the  Appellee  for  a  reafonable  Time,  in  order  to  anfwer 
201!  3  bV'^'"  fuch  further  Profccution,  or '^  to  bind  him  to  his  Good  Behaviour  for  a 
Bro.  Nonab.   certain  Time,  &c. 

'hpc  200.  ^^^'  12.  Sixthly,  That  whatfoever  may  be  pleaded  by  an  Appellee 
Vide  s.  P.  c' either  in  Bar  or  Abatement  of  an  Appeal,  while  it  is  carried  on  at  the 
i49-  Suit  of  the  Party,  may  "  as  well  be  pleaded  by  him,  when  it  is  profecuted 

b"'"  ppeal,  at  the  Suit  of  the  King  j  as  ^  that  the  Appellant  fuing  an  Appeal  of  Death,  as 
67, 1 30.  Wife  to  the  Deceafed,  was  never  married  to  him,  or  « that  fhe  is  outlawed, 
^"5  i^T  ^^-  which  depends  upon  the  Reafon  taken  Notice  of  in  the  precedent- 
fL'.  Error!'^  Seftions,  viz.  That  an  Appeal  fhall  not  give  the  King  a  greater  Advantage 
5^-  than  the  Party  himfelf  who  fued  it. 

VhK.f.'l'  ^^^'  J 3-  Seventhly,  That  ^  wherever  an  Appellee  is  arraigned  upon 
32Aff.pl.  8.  the  Suit  of  the  King,  he  may  plead  the  King's  Pardon,  in  the  fameMan- 
7H-7  ;;pl7ner  as  if  he  had  been  arraigned  upon  an  Indidment :  But  if  an  Appellee, 
itz.  oro.  ^^^  ^^  pleading  fuch  a  Pardon  difcharges  himfelf  of  an  Appeal  at  the  Suit 
S.  P.C.  149.  of  the  King,  be  alfo  indided,  it  is  advifeable  '  to  take  Care  at  the  fame 
^r?  c  I  2  ^'^^^  when  he  isin  fuch  Manner  difcharged  of  the  Appeal,  to  have  a  CeiTer 
Letter  B. ''^^"  of  Procefs  entered  on  the  Indidlment,  to  prevent  the  Vexation  of  a  caufe- 

Quaere  Fitz.     Jgf-g  ProfeCUtioU   upon    it. 

^F.'izCoro.s.  •S'f^-  H-  As  to  the  fourth  Point,  viz.  Whether  one  may  be  tried  at 
e  21  Ed.  3.  the  Suit  of  the  King  for  a  Capital  Offence,  without  any  Indidlment  upon 
17.  pi.  20.  ^  Sheriff's  Return,  it  feems  to  be  generally  agreed,  ^  That  neither  the  She- 
•■Fi.z'"M°on^"  riff's  Return  of  a  Refcous  or  Efcape,  or  of  any  other  Matter,  nor  any 
(irans  de  other  Record  v/hatfoever,  except  only  an  Appeal  or  Indidment,  or  fome- 
h'p'c '20 (.thing  equivalent  thereto,  as  the  Verdid  of  twelve  Men,  finding  a  Man 
S.  P.C.  ^04!  guilty  in  fuch  Manner  as  is  above  fet  forth  in  the  fixth  Sedion  of  this  Chap- 
Letter  A,B.  tg^^  j,^„  j^t  this  Y)^y  put  a  Man  upon  his  Trial  for  a  Capital  Offence,  as 
f I'fL°4°V»^  ^^'"g  contrary  not  only  to  the  Common  Law,  but  to  '  Magna  Charta,  and 
pi  6.  other  ■"  Statutes  made  in  Affirmance  of  it. 

Videfupra  ^^^^   j  ^_     As  to  the  fifth  general  Point  of  this  Chapter,  -viz.  Whether 

25.^*  '  a  Man  may  be  arraigned  on  an  Indidment,  while  an  Appeal  is  depend- 
'S.  P.C.  104.  jpg  againfl  him  for  the  fame  Offence,  it  feems"  that  it  it  was  the  Common 
^g^-^- j°'PradTce  before  the  Statute  of  3  i/.  7.  i.  whether  any  Appeal  were  de- 
pi.  14.  pending  or  not,  not  to  try  any  Man  upon  an  Indidment  of  Murder,  be- 

FitzCoro.2  5.^^gf^j.g  tj^g  Year  and  Day  were  paffed,  left  thereby  the  Suit  of  the  Party 
kzH^H  PC-^^^^^jj  ^g  prevented.  And  if  fuch  Regard  were  had  to  an  Appeal  where 
H.  P.C.  20 1. none  was  depending,   it  cannot  be  thought  but  that  much  "  greater  wasr 

2lnft.  50.  ^ 

'Letter  C.oV.  Letter  B  g;.  2  Ed.  3.1.  pi  4.  i  H.  7.  6  pi  2.  Fitz.  Coro  4^,149-  Bro.  Coro.  130.  Videfupra 
Ch  ig  Seft  I?.  'gH.j.ch.  29.  ">  2;  Ed.  3.  de  proditionibus.  cap.  4.  28  Ed.  3.  3.  37Ed.  3.  18.  "Seethe 
Preambleof  3H.  7.  I.  S.  P  C.  107.  Letter  A.  Fitz.  Coro.  44,  82.  7H.4.36a.  "44  Ed.  3.  38.  pi.  35.  31  H  6. 
I .   pi.  6.    21  Aff.  pi.  4-     21  Ed.  }.  23.  pi.  16.     Fitz.  Coro-.  18,  114.     Fita.  Refponder  36. 

had 


Chap.  25.  Of   hidiSImetit.  215 

liad  to  one  adiially  depending  whether  before  or  after  tiic  Yc.ir  and  Day .    ^^ 
were  palled,  ="  Yet  it  feems   that  the  Court    was    never  in  any  Cafe   pe-b.  47.     ' 
remptorily  bound  to  fiifpend  the   Proceedings  on  an  Indidlment  in  rcfpccfl^  H.  4.  34. 
of  an  Appeal,  but  might  always  in   Difcretion,  whenever  it  fliotild  feem  p,|  ^'' ^'' 
proper,  proceed  on  an  Indid:ment,  hanging  an  Appeal.     And  accordingly  21  H,  6. 2?. 
we  find,  that  in  many  Inftances  ''  in  the  Old  Books,  when  it  is  was  holden,  ^9- 
That  in  an  Appeal   by  an  Infant,  the  Parol  lliould     demur   till   his  full  5.'  '    °"'"^' 
Age,  the  Court   have   proceeded  to  try  a  Man  upon  an  Indidment,   while  '•"•tz-  Coro. 
an  Appeal  by  an  Infunt  was  depending  againll  him,  to  prevent  the  Delay, fs^_",^^  p. 
whicli  could  not  but  be  occafioned,  if  the  Pceceedings   fliould   be  defer- Coro  114. 
i-ed  till  the  Appellant   fliould  come  to  full  Age.     Alfo '' where  a  Writ  of  ^^"-^PF"'. 
Appeal  of  Robbery  hath  been  fued  out  againft  a  Perfon   under  an  Indid-f),-;;^  ^(,^0 
ment  for  the  fame  Robbery,  and  ready  to  be  tried,  the  Court  have  refu- 278, 279. 
fed  to  put  off  the  Trial  of  the  Indictment  in  refped  of  fuch  Writ  of  Ap-^'  Jlr' 1' fi 
peal ;    becaufe  before  the  Appellant  hath  declared,  it  doth   not  judicially  b!o.  Appeal, 
appear,  that  both  the  Indiftment  and  Appeal  are  for  the  very  fameFadl.  7S- 
But  if  there  was  no  fuch  fpecial  Reafon  to  induce  the  Court  to  proceed  '^^^'^  ^'^^' 
upon  an  Indidlment  while  an   Appeal  is  depending,  it  feems  to  have  been  21  Ed.  3!" 
the  general  '  Pradlice  to  fufpend  the  Proceedings  on  the  Indiftment  till  the  ^3-  p'-  16. 
Appeal  were  determined.  lo'j,  nq"' 

As  to  the  fixth  general  Point  of  this  Chapter,  ^7s;.  Who  may  be,  and'  "3  AfT.  pi. 
ought  to  be  Indicftors,  and  in  what  Manner  they  are  to  be  returned,  I  (liall  J,°"    , 

9  ^  ^  '  ritz.  Age 

endeavour  to  Ihew,  41,  ^-, 

I  7  Kd.  4.  2. 

1 .  How  thefe  Matters  lland  by  the  Common  LaW.  Bro^^Appeal 

2.  How  by  Statute.  105. 

^  ide  fupra 

SeB.   16.     As  to  the  firft  Particular,  it  feems  clear,  That  by  the  Com^  ^o.' ''^' ^'^' 
inon  Law  every  Indidtment  muft  be  found   by  twelve  ^  Men  at  the  leaft, "  31  W.  6. 
every  ^  one  of  which  ought  to  be  of  the  fame  ''  County,  and  returned  by  pl'/^'^fg   g. 
the  Sheriff,  or  other  proper  Officer,  without  the  Nomination  of  any  other «  Dyer  296.  ' 
t*erfon   whatfoever ;    and   ought  alfo   to   be  a   Freeman,    and   a   lawful  P'  ^°- 
liege   Subjefl;    and  confequently   neither   under  an    '   Attainder   of  any  ^fied  w  che"'^* 
Treafon  or  Felony ;    nor  a  ^  Villein,  nor  Alien,  nor  outlawed,  whether  other  Pans  of 
for  a  criminal    Matter,    or,  as  '  fome    fay,    in   a   perfonal   Adlion.     And  l**'^  ^^p'°"- 
from  hence  it  feems  clear,  that  if  it  appear  by  the  Caption  of  an  Indi(ff-654!' 
ment,  or  otherwife,  that  it  was  found  by  ■"  lefs  than  twelve,  the  Proceed-  3  fnH-  3s. 
ings  upon  it  will  be  erroneous.     "  Alfo,  it  feems  that  any  one   v\ho   iSj  J^j^'^g^'^' 
under  x  Profecution   for  any  Crime   whatfoever,  may,  by  the  Common  Preamble  of 
Law,  before  he  is  indifted,  challenge  any  of  the  Perfons  returned  on  the"  H.  4.9. 
Grand  Jury  ;  as  being  outlawed  for  Felony,  G?r.  or  Villeins,  or  returned  5,"  '.^*' 
at  the  "inflance  of  a  Profecutor,   or  not  returned  by  the  proper  Officer,  "  2  Co.  99. 

^C^  "  2  Ro).  Repi 

Se£i.   17.     Alfo  many  Indicftments  in  inferior  °  Courts  have  been  r  quafhed  *  3'  fnft.  32. 
for  want  of  the  Words  Proboriim  &  legdliufn  ho7m?nim,  in  the  Caption  oi'^  Popham 
the  Indiftmeut,  fetting  forth  by  what  Perfons  it  was  found ;  1  but  this  is  ^°^'^  ,  g  ^ 
faid  to  be  no  Exception  to  an  Indidlment   found  in  the  Court  of  King's '2  H.H.Rc! 
Bench,  or  Grand  Seffions,  or  Counties  Palatine,  and  hath  been  often  "■  over-  '5  5*- 
ruled,  as  to  Indidlments  in  other  Courts,  becaufe  all  Men  ffiall  be  intended  1,  H.6^.^jd. 
to  be  honeft  and  lawful,  till  the  contrary  appear.  pf- 17. 

^^  Vide  Fitr. 

Procefs,  208. 
Qyxre  Cro.  Car.  13I,  147.  i  ]oh.  19!?,  199.  "  Cro.  Eliz.  654.  pi.  16.  "' 1 1  H.  4.  4f.  pi.  8.  Bro.  Coro.  i8g. 
Ero  Indifl.  2.  21  H.  6.  30  pi.  1 7.  Qusre  Cro  Car.  1 34,  1 3  j,  1 47.  "  1  Keb.  629.  pi.  1 1  2.  2  Ktb.  471.  pi.  63. 
»Cro.  F.liz.  751.  pi.  7.  Cro.  Jac  63;.  Palm.  282,  589.  2  Rcl.  Rep.  400.  2  Rol.  Ab.  8z.  pi.  7.  3Mod.i'22.  Poph. 
202.  1  I  Keb.  629.  pi.  112.  2  Keb.  471.pl.  63.  1  Lev.  208.  '  2  Keb.  i  3  ;,  284.  1  Kcb.  jd.  pi.  j.  Cro.  Jac.  4/. 
1  Sid.  106,  367.     Qu2Ere2  Rol.  Ab.  82.  pi.  8. 

?.  Se^.  18. 
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'j'H  4-  S>ccl.   18.     It  is  rcfolved  in  the  '  Year-Book  of  11  H.  4.  by  the  Ad- 

Fitz^  India.  '^'^^^  of  "^^^  the  Juftices,  Tlaat  one  outlawed  on  an  Indictment  of  Felony, 

25.CoroD.  may  plead  in  Avoidance  of  it,  that  one  of  the  Indidlors  was  outlawed  for 

|9-  Felony,  ^c.  But  it  feems  to  be  the  general  ^  Opinion,  That  this  Refolu- 

Bro.  India.  2.    .  .•"  ,  ,      ,  1  n  r  rr  7  i   •    i 

Vide  infra      tion   IS  rather   grounded  on  the  btatute  oi    ii   H.   4.   cb.   9.  which  was 
Sea.  27.        made  in  the  fame  Term,  in  which  this  Refolution  was  given,  than  on  the 
izCo^Q^^   Common  Law;    becaufe  it  appears  by  the  very  fame  Year-Book,   that 
H.  P.  c.  20Z.  when  this  Plea  was  firft  propofed  it  was  difallowed ;  from  whence,  as  I 
slr.ft.  3z.     fuppofe,  it  is  colleded,    that  the  fubfequent  Refolution  was  founded  on     ^ 
Vide  Cro.      ^^^  Authority  of  the  faid  Statute,  which  may  be  intended  to  have  been 
Car.  1 34, 1 3 5.  made  after  the  Plea  was  difallowed,  and  before  the  fubfequent  Refolution, 
by  which  it  was  adjudged  good.     Yet,  confidering  that  the  faid  Refolu- 
tion was  given  in  the  Beginning  of  Hillary  Term,  and  that  the  Parliament 
which  made  the  fiid  Statute  was  not  holden  before  the  Beginning  of  the 
f\me  Term ;  and  therefore  it  is  not  likely  that  the  faid  Statute  was  fo  foon 
made ;  and  alfo  confidering,  that  the  faid  Refolution  was  given  by  Advice 
of  all  the  Judges,  who  feem  to  have  been  confulted  about  the  Validity 
•  of  the  Plea  abovementioned  at  the  Common  Law,  and  takes  no  Manner 
of  Notice  of  any  Statute,  but  only  of  the  Law  in  General,  it  may  de- 
ferve  a  Queflion,  Whether    fuch    Plea    be    not    good   at   the   Common 
Law  ? 
yide2Roi.        SeSt.   19.     I  do  not  find  it  any  where  holden,  that  none  but  Freehol- 
Abr.  647,      Jers  ought  to  be  returned  on  a  Grand  Jury  ;  [70]  but  how  far  the  Law=^ 
Cro.  Eiiz.      is  in  this  Refpedl  altered  by  Statute,  fliall  be  fhewn  in  the  twenty-firft 
413-  Sedlion. 

Cro.jac.672.      ^ggf^  20.     As  to  the  fecond  Particular,  viz.  How  the  Matters  above- 
mentioned  ftand  by  Statute,  it  is  enadled  by  the  Statute  of  ^'^g/?w/^^r  2. 
28.  'That  old  Men  abcve  the  Age  of  jeventy  Tear $^  Perfons  perpetually  Jick,  or 
infirm  at  the  Time  oj  the  Summons^  or  not  divelling  in  the  County^  Jhall  not  be 
put  in  Juries,  or  Icjfer  Jjjifcs.     And  the  Equity  thereof,  and  the  Reafon  of 
the  Thing,  feem  plainly  fo  far  to  extend  to  Grand  Juries,  that  if  it  fhall 
appear,  that  any  of  the  Perfons  abovementioned  be  returned  on  a  Grand 
Jury,  the  Court,   into  which  they  are  returned,  will  eafily  excufe  their 
<  2  inft.  448.  Non-appearance.     But  it  feems  clear,  "  that  any  fuch  Perfons  being  re- 
•iRegifteriSo.tm-ned  on  a  Grand  Jury,  may  lawfully  ferve  upon  it,  if  they  think  fitj 
F.  N.  B  lee.^^il^her  do  I  find  that  they  can  have  an  Adlion  on  the  faid  Statute  for  being 
D.  fo  returned ;  for  the  Writ ''  in  the  Reglfter  grounded  on,  and  reciting  the 

Vide  2  Inft.    Statute,  mentions  the  Prohibition  of  it  to  be,  that  Men  above  the  Age  of 
feventy  Years  flnall  not  be  put  in  Ajjifis,  juratis,  vel  rccognitionibus  aliquibus, 
-=  Regift.  178.  which  Exprefiions  feem  proper  for  Petit. Juries  only;  whereas  the  '  Writ 
F.  N.  B  '6;- grounded  on  the  Statute  oi  Articuli  fuper  chartas,  fet  forth  at  large  in  the 
c6i!'  "       twenty-firft  Sedlion,  recites  the  Prohibition  thereof  to  be,  that  none  of  the 
Perfons  in  the  Writ  mentioned  fhall  be  put  in  i?2quifitio?jibus  necjuratis,  which 
Expreflion  feems  to  be  of  a  larger  Extent,  and  to  take  in  Grand  as  well 
as  Petit  Juries ;  by  which  it  feems  clearly  to  be  implied,  that  in  the  Judg- 
ment of  thole  who  formed  the  faid  Writ,  the  Statute  laft  mentioned  is  more 
general  than  the  former. 

SeB.  21.     It  is  farther  enaded  by  the  abovementioned  Statute  of  ^^- 
fninfler  2.38.  That  none  Jl:all  be  put  in  A/fifes  or  Juries,  though  they  ought  to 
t  be  taken  in  the  proper  County,  ivho  have  hfs  Tefiemeftts  than  to  the  Value  of  twen- 

ty Shillings  yearly.  And  it  is  required  by  the  Statute  of  21  Ed.  i.  com- 
monly called  the  Statute  T)e  his  qui  ponendi  funt  in  Afiifis,  That  they  Jhoiild 
have  Tencnmits  to  the  Value  0/405.  yearly ;  Provided,  That  before  Jufiices 
in  Eyre  for  Common  Pleas  in  their  Eyres,  and  alfo  in  AJJifes,  and  Juries^ 

'which 
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which  JImU  be  taken  in  Cities  and  Burghs^  arid  other  trading  Towns,  the  fame 

may  be  done  as  was  accuflomed :  And  this  Exception  is  likewife  mentioned 

in  the  '  Writ  in  the  Regifter,  which  feems  to  be  grounded  on  both  thefe*  Regifter 

Statutes;    by  which  it  appears,  That  neither  by  the  Conuiion  Law  "oi'p^nb'66D 

by  thefe  Statutes  there  was  any  Neceflity    in   Proceedings    before  Jufticcs  vide  2  Rol.  ' 

in  Eyre,  &c.  That  Petit  Jurors  (hould  be  Freeholders;  and  if  fo,  it  feems Al). 647,643. 

probable  that   there  is  no  greater   Neceffity  that  Grand  Jurors  making  an   '^°'     ■'^'^' 

Inquiry  before  them  fhould  be  Freeholders ;  and  if  a  Grand  Juror  before 

fuch  Juftices  need  not  to  be  a  Freeholder,  why  ftiould  there  be  a  greater 

Neceflity  that  a  Grand  Juror  before  other  Juflices  fliould  be  a  Freeholder  ? 

And  it  is  farther  remarkable,  that  the  above  mentioned  Writ  in  the  Regifter, 

which  feems  to  be  grounded  on  thefe  Statutes,  mentions  only  Perfons  put 

in   ajjifis,  juratis  vel  recognitionibus  aliqiiibns :  To    which    may  be  added, 

that  the  ''  feveral  fubfequent  Statutes,  which  require  that  none  but  Free-  <>  2  H.  5. 

holders    or  Copyholders   of  Lands    of  fuch  a  Value  iliall  be  returned  on  s^t-z-cap- 3- 

Juries,   exprefly  extend  only  to  Juries  returned  for  the  Trial  of  Iffues,  cx-^^ei^c.  6. 

cept  only  the  "^   Statutes   concerning  Indidlments    in    the  Sheriff's  Torn,  4  &  5  Gul.  & 

which  require,  that  every  Juror  finding  fuch  Indidtment  fliall  have   20 i. '^^"•'^•^+- 

yearly  of  Freehold,    or    265.  of  Copyhold,    and   alfo    except    3//.  7.    1.32. 

which  requires  that  every  Juror  of  an  Inqueft  by  which  Juftices  of  Peace  30^0.2.0.25. 

fliall  inquire  of  Concealments  by  other  Inquefts  fliall  have  Tenements  ofcap'^fo^Sea. 

the  yearly  Value  of4o.j.  and  alfo  except  33  H.  6.  2.  which  requires  that 65,66, 67, 68. 

every  Indictment   in    the   County  Palatine  of  hancajler,  of  Perfons  fup- 

pofed  by  the  fame  Indidlment  to  live  in  fome  other  County,  and  alfo  every 

Indidlment  in  any  other  County,  of  Perfons  in  the  fame  Indiftment,  fup- 

pofed  to  live  in  the  faid  County  of  Lancajier,  fliall  be  taken  by  fuch  Jurors 

only  as  have  Lands  to  the  yearly  Value  of  one   hundred  Shillings :  All 

which  feems  to  make  it  doubtful,  Whether  there  be  any  Neceflity  either 

by  the  Common  Law  or  Stature,  That  a  Grand  Juror  in  any  other  Cafe 

mufl:  be  a  Freeholder. 

Se5i.  22.  It  is  enadled  by  28  Ed.  i.  commonly  called  the  Statute  of  ^r- 
ticuli  fuper  Chartas,  cap.  9.  That  no  Sheriff ,  nor  Bailiff  fiall  i?npanel  in  Iti- 
quejis,  nor  in  "Juries  over  many  Perfons,  nor  others,  nor  otherwife  than  as  is  or- 
dained  by  Statute  :  And  that  they  Jhall  put  in  thofe  Inquejls  and  Juries,  fuch  as 
be  next  Neighbours,  moji  fuffcient  and  leaf  fufpicious.  And  the  like  is 
enadied  almoft-in  the  very  fame  Words  by  42  Ed.  3.11.  And  it  is  farther 
enacted  by  the  faid  Statute  of  Articidi  fuper  Chartas,  That  he  who  doth  con- 
trary, and  is  attainted  thereupon,  fliall  pay  unto  the  Plaiijtiff  his  Damages  double, 
and  fhall  be  grievoufy  amerced  to  the  King.  And  the  faid  Statute  of  Arti- 
culi  fuper  Chartas,  is  faid  by  Sir  Edward  Coke  to  extend  to  all  Suits  or  Pro-*  ^"^'  5^'* 
ceedings,  either  criminal  or  civil.  Real,  Perfonal,  or  mixed,  Publick  or 
Private,  Aflifes  or  Enquefts ;  and  furely  that  Part  pf  it  which  ordains, 
that  the  moft  fufficient  and  leaft  fufpicious  fliall  be  returned  on  all  Juries,  is 
fo  agreeable  to  common  Right  and  natural  Juftice,  that  it  cannot  but  be 
thought  to  be  in  Affirmance  of  the  Common  Law,  and  equally  to  extend  to 
Grand  and  Petit  Juries,  and  confequently  if  any  Officer  fliall  be  wilfully 
guilty  of  an  Offence  againft  it  in  the  Return  of  any  Jury,  he  cannot  but  be 
punifliable  for  his  Contempt,  at  the  Suit  of  the  King.  And  it  is  enadled 
by  23  E.  3.  6.  That  "Jufticcs  of  Afjifes  fhall  have  Co?7vniJJions  fiffciejit  to  in- 
quire in  their  Sefions  of  Sheriffs,  &c.  for  putting  into  Panels  Jurors  fufpeSl 
and  of  evil  Fa?ne.  And  it  is  farther  enadled  by  34  Ed.  3.  4.  That  all  Pa- 
nels  fmll  be  iiiade  of  the  next  People,  which  foall  not  be  fifpeSt  nor  procured. 
And  that  the  Minifiers  which  do  againft  the  fame,  fiall  be  puniped  before  the 
Jiflices  who  take  the  Inqueft,  according  to  the  ^atitity  of  their  Trefpafs, 
Vol.  II.  K  k  k  '  as 
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m  well  agalnjl  the  King  as  again/}  the  Party  for  the  ^antity  of  the  Damage 
which  be  hath  fiiff ere d  iti  fuch  Manner  ;  and  both  thefe  Statutes  feem  equally 
to  extend  to  the  undue  Return  of  Grand  and  Petit  Juries.  But  it  is  ob- 
fervable,  that  the  Claufe  of  the  above  recited  Statute  oi  Articidi  fuper  Char- 
tas,  which  ordains  that  the  Sheriff,  &c.  fhali  render  double  Damages, 
extends  only  to  Juries  returned  in  Suits  between  Party  and  Party,  be- 
caufe  it  fays,  that  he  fhall  render  them  to  the  Plaintiff,  which  is  a  De- 
nomination never  given  to  the  King  or  Profecutor,  where  the  Proceeding 
is  by  Way  of  Indidment ;  and  accordingly  we  find  that  the  Writs  in  the 
Regift.  178.^  Regifter  grounded  on  this  Statute  exprelly  relate  to  Suits  between  Party 
^5  and  Party. 

SeB.  23.  But  the  principal  Statutes  relating  to  the  Return  of  Grand 
Juries,  are  11  i7.  4.  9.  and  3  H.  8.  12.  the  firif  whereof  is  as  followeth, 
Becaiife  that  new  of  late  Rnquejh  were  taken  at  Weflminfter,  of  Perfons 
named  to  the  Jujiices,  ivithoiit  due  Return  of  the  Sheriffs  of  which  Perfons  fame 
were  outlawed  before  the  f aid  'jtiftices  of  Record,  and  fome fled  to  SanSluary  for 
Treafon,  and  fome  for  felofiy,  there  to  have  Refuge,  by  whofn,  as  well  ma?iy  Of- 
fenders were  indiBed,  as  other  lawful  liege  People  of  our  Lord  the  King,  not 
guilty,  by  Confpiracy,  Abetment,  and  falfe  Imagination  of  other  Perfons,  for 
their  fpecial  Advantage  and  fmgidar  Lucre,  againf  the  Courfe  of  the  Common. 
Law  ufed  and  accuftomed  before  this  Time :  Our  faid  Lord  the  King,  for  the 
greater  Eafe  and  ^iiet?iefs  of  his  People,  will  and  granteth,  that  the  fame 
IfidiBmentfo  made,  with  all  the  Dependance  thereof,  be  revoked  annulled,  void, 
and  holden  for  none  for  ever :  and  that  from  henceforth  iio  Indidlment  be  made 
by  any  fuch  Perfons,  but  by  Enquejl  of  the  King's  lawful  liege  People,  in  the 
Ma?tner  as  was  ufed  in  the  Time  of  his  noble  Progenitors,  returned  by  the  She- 
riff's, or  Bailiffs  of  Franchifes,  without  any  Denomination  to  the  Sheriffs,  or 
Bailiffs  of  Franchifes  before  made  by  any  Perfon,  of  the  Names,  which  by  him 
Jl.iould  be  impanelled,  except  it  be  by  the  Officers  of  the  faid  Sheriffs  or  Bailiffs 
of  Franchifes  fworn  and  kiiown  to  tnake  the  fame,  and  other  Officers  to  whom  it 
pertaineth  to  tnake  the  fame  according  to  the  law  0/' England  :  And  if  any  In- 
di£iment  be  made  hereafter  in  any  Poitit  to  the  contrary,  that  the  fame  IndiSl- 
ment  be  alfo  void,  revoked,  and  for  ever  holden  for  none. 

In  the  Conflrudlion  of  this  Statute  the  following  Points  have  been  re- 

folved, 
»  1 2  Co.  98,       SeB.  24.     ''  Firft,  That  where  a  Perfon  not  returned  by  the  Sheriff  on 
^^inii  ^  Grand  Jury  procures  his  Name  to  be  read  among  thofe  of  others  who 

were  actually  returned,  whereupon  he  is  fworn  of  the  Grand  Jury,  &c. 
« Supra  cap.  5.  he  may  be  indidled,  either  in  the  King's  Bench  '  or  before  Juflices  oi  Oyer 
Sea. 33.        zvA  Terminer,  for  his  Contempt   of  the  Statute;  and  being  found  guilty, 

may  be  fined  and  imprifoned ;  and  yet  the  Statute  doth  not  exprefly  provide 

that  any  fuch  Perfon  fhall  be  any  Way  punifhed,  but  only  that  the  Indidl- 

ment  fhould  be  void,  &c. 
« 12  Co.  98.       SeB.  2^.     ^  Secondly,  That  Indiftments  of  Offences  not  capital  are  as 
3  inft.  33.     much  within  the  Statute  as  Indidlments  of  Treafon  or  Felony  ;  and  alfo  In- 
*^T]on.  !gs.'  didments  before  Juflices  of  Peace  as  much  as  Indiilments  before  fuperior  Ju- 
199.  '  ftices  ;  but  it  hath  been  "  queflioned  whether  a  Coroner's  Inquefl  be  within 

Cro.  Ca.  .34.  the  Purview  of  it. 

'h."p.c.202.  Se£i.  26.  Thirdly,  That  a  Perfon  arraigned  upon  any  Indidtment  taken 
3  Inft.  34.  contrary  to  the  Purview  of  the  Statute,  ^  may  plead  fuch  Matter  in  Avoid- 
ur'.^*'  '^"^'ance  of  the  Indidment,  and  alfo  plead  over  to  the  Felony. 

I  Jon.  198,  I 
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Sect.  27.     Fourthly,  That  a  Perfon  outlawed  upon  any  Tuch  Iiidi<5tment 
without  a  Trial,  may  alfo  fhew  in  Avoidance  of  the  Outlawry,  that  the 
Indidlment  was  taken  contrary   to  the  Purview  of  the  Statute,  as  feems 
fully  to  appear   from  the  ■"   abovementioned  Year-Boole  of  1 1  H.  4.  4 1 .  •  Supra  Sed. 
But  if  a  Perfon,  who  is  tried  upon  fuch  an  Indictment,  takes  no  fuch  Excep-'7- 
tion  before  his  Trial,  it  may  be  '  doubtful  whether  he  may  be  allowed  to  take  •■  3  Inft.  34. 
fuch  Exception  afterwards,  becaufe  he  hath  llipp'd  the  moft  proper  Time  for  ^'°-  ^"'^'^  ^' 
it ;  except  it  can  be  verified  by  the  Records  of  the  fame  Court  wherein  the 
Indidtraent  is  depending,  as  by  an  Outlawry  in  fuch  Court  of  one  of  the  In- 
didlors,  &c.  in   which  Cafe  it  is  '  faid,  That  any  one,  as  amicus  Cur  ice, '  3  Inft.  34. 
may  inform  the  Court  of  it. 

Se£f.  28.     "  Fifthly,  That  if  any  one  of  the  Grand  Jury  who  find  an  In-''  n  H.  4. 41. 
didtment  be  within  any  one  of  the  Exceptions  in  the  Statute,  he  vitiates  thePl-  ?,• 
Whole,  tho'  never  fo  many  unexceptionable  Perfons  joined  with  him  in  find-s  p  "c."  88*" 
ing  it.  3  Inft.  33. 

SeSl,  29.     Sixthly,  That  if  a  Prifoner  indidled  of  Felony  offer  to  take 
any  fuch  Exception,  he  Ihali  upon  his  Prayer  have  '  Counfel  aiTigned  him  =  cro.  Ca. 
for  his  Affiftance  in  it.  '34.  ^^7- 

Sect.  30.  '  Seventhly,  That  the  Court  needs  not  admit  of  the  Plea  of  |°JJ-  '9^- 
the  Outlawry  of  an  Indidtor,  in  avoidance  of  any  fuch  Indidment,  unlefs  f  Cro.  Ca. 
he  who  pleads  it,  have  the  Record  ready.  '47- 

Se£l.  31.     It  feems  fomewhat  queftionable,  ^  whether  Outlawry  in  a  per-gjon.iQg.igg. 
fonal  Adlion  be  within  the  Purview  of  the  Statute.  '->o-  Ca.  134, 

SeSt.  32.     It  is  recited  by  the  "abovementioned   Statute  of  3  H.  8.  12.'^;^^^^ 
That  many  OppreJJions  had  been,  by  the  untrue  Demea^jor  of  Sheriff's  and  their  s^a..  16. 
Minifiers,  done  to  great  Numbers  of  the  King's  Subjects,  by  Means  of  return-  ^  ^-^^  ^-  ^' 
ing,  at  SeJJions  holden  for  the  Bodies  of  Shires,  the  Names  of  fuch  Perfons,  <7i  '5  5 
for  thefingular  Advantage  of  the  faid  Sherifs  and  their  Minifiers,  ivould  be 
wilfully  for  [worn  and  perjured,  by  the  finifter  Labour  of  the  faid  Sheriffs  and 
their  Minijlers  :  By  Reafon  whereof  manyjuhftantial  Perfons,  (the  King's  true 
SubjeSJs)  had  been  wrongfully  i?idi£fed  of  divers  Felonies  and  other  Mijbehavi- 
cur  by  their  Covin  and  Falfehood :  And  alfo  fometimes  by  Labour  of  the  faid 
Sheriffs,  divers  great  Felonies  had  been  concealed,  afid  not  prejented  by  the 
faid  Perfons,  by  the  faid  Sheriffs  and  their  Minijlers  partially  returned,  to  the 
Intent  to  compel  the  Offetiders  to  make  Fi?ies  and  give  Rewards  to  the  faid  She- 
riffs and  their  Minijlers. 

And  thereupon  it  is  enadled,  That  all  Panels  to  be  returned,  which  be  not 
at  the  Suit  of  any  Party,  that  fkall  be  77iade  and  put  in  by  every  Sheriff  and 
their  Minifiers  afore  any  Jujlice  of  Gaol-delivery,  or  JujUces  of  Peace 
whereof  one  to  be  of  the  Quorum,  in  their  open  SeJJions,  to  enquire  for  the 
King,  Jhall  be  reformed  by  putting  to,  and  taking  out  of  the  Names  of  the 
Perfons  which  fo  be  impanelled  by  every  Sheriff  and  their  Minijlers,  by  the 
Difcretion  of  the  fame  fvflices,  before  ivhom  fuch  Panels  JImU  be  returned. 
And  that  the  fame  Jujlice  and  Ju ft  ices  fall  command  every  Sheriff,  and  their 
Minifters  in  his  Abfence,  to  put  other  Perfons  in  the  fame  Panel  by  their  Difcre- 
tions  :  And  that  the  fame  Panels  fo  reformed  by  the  faid  Jujlice  s  be  good  and 
lawful.  And  that  if  any  Sher  ff,  or  any  their  Mintjler,  at  any  T'i?ne  do  not  ' 
return  the  fame  Panels  fo  reformed,  that  then  every  fuch  Sheriff  and  Minifer 
fo  offendijig  f:!all  forfeit  for  every  fuch  Offence  20 1.  &c. 

SeSl.  33.     It  hath  been  refolved  that  this  Statute  doth  not  take  away  theH.  P.C.  tat. 
Force  of  the  above-recited  Statute  of  1 1  iZ.  4.  in  any  Point  wherein  it  doth  ^  H.  H.  P.  C. 
not  exprefly  vary  from  it ;  from  whence  it  follows,  that  if  any  of  the  Jurors  j^g^  jj. 
who  find  an  Indictment  be  outlawed,  or  returned  by  a  Sheriff  or  Bailiff,  at  Contra  §.  P.C. 
.the  Nomination  of  any  other  Perfon,  the  Indidtment  may  be  avoided  in  the*'^' 
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fame  Manner  as  before,  by  Force  of  1 1  H.  4.  except  fuch  Nomination  be 
made  by  the  juftices  authorifed  by  3  H.  8.  to  reform  that  Panel. 

Becl.  34.  As  to  the  feventh  general  Point  of  this  Chapter,  mz.  Within 
what  Place  the  Offences  inquired  of  muft  arife ;  notwithftanding  it  were 
anciently  ^  holden,  That  if  one  who  had  committed  a  Robbery  in  the 
County  of  ^.  were  taken  with  the  Manner  in  the  County  of  5.  he  might 
be  put  to  anfwer  in  the  County  of  B.  (by  which  I  fuppofe  it  is  intended 
that  he  might  be  put  to  anfwer  on  an  Indidlment  found  in  the  County  of 
jB.)  and  then  tried  by  a  Jury  from  the  County  of  ^.  Yet  it  feems  to  be 
b  3  inft.  49.  generally  ^  agreed  at  this  Day,  that  by  the  Common  Law,  no  Grand  Ju- 
H.P.  C.  zo3.,ors  can  indift  any  Offence  whatfoever,  which  doth  not  arife  within  the 
« I  Bulft.  203, Limits  of  the  Precindts  for  which  they  are  returned  :  And  upon  this  Ground 
2°5-  it  hath  been  refolved   to  be  a  fatal  Exception   to   an  Indidlment,  that  it 

Cro^E.  '37- j^|.j^  j^^j.  pppg^r  by  it  that  the  Offence  arofe  within  the  '  County,  or  ^ 
D>.69.pl.29.  i^iding,  or  ■-  other  fpecial  Divifion,  or  *"  Precindt,  for  which  the  Jury 
2  Keb.  30J.  .^j-ij^-i^  found  it  was  returned.  And  a  fortiori  therefore  it  muft  be  a  s 
i  C«).  Jac.  good  Exception,  that  it  exprefly  appears  by  the  Indidlment  that  the  Offence 
276.  arofe   in   a  County,  ZSc.  different   from   that  for  which  the  Jury  was  re- 

'Slw'tg.^"  turned.  Audit  is  ''  holden,  that  even  the  finding  of  a  collateral  Matter 
33  pi  6.  exprefly  alledged  in  the  Indidlment  to  have  happened  in  a  different 
sstcdman's  CQjjjjty,  is  void.  But  '  fome  have  holden,  that  if  the  County  be  ex- 
Ei^i^y^'  preffed  in  the  Margent  of  an  Indidlment,  the  Vill  or  Vills,  in  which  the 
f-Cro.  jac  1 7- Offence  is  laid,  fhall  be  intended  to  be  in  the  fame  County,  But  the 
' '^j'"'^^°^' greater  "^  Number  of  Authorities  require  a  greater  Certainty,  as  by  exprefly 
Keiiw.  33.  alledging  fuch  Vill  or  Vills  in  the  County  named  in  the  Margent,  or  ifi 
pl.  6.  co7nitatu  prcediBo^  which  feems  to  be  fufHcient  where   but  one  County  is 

k  "i^sid!^  34;^  named  before  ;  but  to  be  '  uncertain  where  a  County  is  named  in  the 
346.  Body  of  the  Indidlment  different  from  that  in  the  Margent.     But  it  feems 

Cro.  Er  6o6.£j.Q^  ^}^g  Authority  of  ■"  5«z/^'s  Cafe,  that  if  a  Fadl  be  alledged  in  B. 
pl!  6.738.  jiixta  D.  iti  Comitatu  E.  being  the  fame  County  for  which  the  Jury  is  re- 
pl.  10.  751.  turned,  the  County  is  fet  forthwith  fuf^icient  Certainty,  becaufe  5.  fhall 
vide'cro.  Jac.  be  intended  to  be  in  the  fame  County  with  D.  Alfo  if  one  be  indidled  for 
96,  276.  a  Refcous  from  an  Arreft  in  the  County  of  B.  it  hath  been  "  holden, 
2  Keb.  302.  j.}^j^j.  jj.  jg  needlefs  to  exprefs  the  County  wherein  the  Refcous  was  done 
•"cro.^El.  100,  with  greater  Certainty,  becaufe  it  fhall  be  intended  to  have  been  in  the  fame 
pl.  y.  184.  County  wherein  the  Arreft  was ;  a  "fortiori  therefore,  if  a  Fadl  be  alledged 
pl.  1.^436.  ^j.  j^  -^^  ^Yit  Parifli  of  C.  in  the  County  of  D.  it  cannot  but  be  intended 
■n  Cro.jac.41.that  B.  as  well  as  C.  is  in  the  County  of  D. 

0  Cro.  lac.  gg^^  ^^^  But  of  whatloever  Nature  an  Offence  indidled  may  be,  whe- 
vldeFitz.  ^^^^  ^ocal  or  tranfitory,  as  feditious  Words,  or  Battery,  &c.  it  feems  to 
Coro.  45.  be  P  agreed.  That  if  upon  Not  guilty  pleaded  it  fhall  appear,  that  it  was 
Attachm.  i.  committed  in  a  County  different  from  that  in  which  the  Indidlment  was 
Vifcount,  32. found,  the  Defendant  fliall  be  acquitted,  as  fl:iall  be  fliewn  more  at  large  in 
Bro.  Retorn    the  Chapter  concerning  Evidence. 

3^H."^?i!  ^^^-  3^-  And  therefore  at  the  Common  Law,  if  a  Man  had  died  in 
pl.  3.  one  County  of  a  Stroke  received  in  another,  it  feems  to  have  been  the  more  "^ 

5  H- 7- '7- ''•general  Opinion,  that  regularly  the  Homicide  was  indidlable  in  neither  of 
loEd.  4. 15.  them,  becaufe  the  Offence  was  not  complete  in  either,  and  no  Grand 
pl-  13-  Jury  could  inquire  of  what  happened  out  of  their  own  County.  But  this 
f'j^-^^P  I' Inconvenience  is  remedied  by  2  G?  3  Ed.  6.  24.  by  which  it  is  enadled, 
pl.  3.'  That  where  any  Perfon  fall  be  felonioifly  ftricken,  or  poifoiied  in  one  County^ 
^yi-^-^ioi-and  die  of  the  fame  Stroke  or  Poifoning  in  another  County^  that  then  an  hi- 

1  vldc^B.'  \.  didlment  thereof  foimd  by  Jurors  of  the  County  where  the  Death  pall  hap- 
Ch.  ii.s.ii.pen^  whether  it  fiall  be  found  before  the  Coroner^  upon  the  fight  of  fuch  dead 

6  H.  7.  10. 

pl.  7.  10  H.  7.  28.  pl.  20.  Fiiz.  Indiflment,  23.  See  the  Preamble  of  2  &  3  Ed.  6.  24.  Contra,  Fitz.  Coro.  373.  [n- 
didlment,  24.    7  H.  7.  8.  pl.  i.  10  H.  7.  20.   pi.  8.  Fitz  Cor.  446. 

Body, 
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Body  J  or  before  the  "juft'ices  of  Peace,  or  other  Jujiices  or  Commijioners,  iihick 
Pall  have  Authority  ^to  inquire  of  fuch  Offences,  Jhall  be  as  go«d  and  eff'eSftialin 
the  Law,  as  if  the  Stroke  or  Poifoning  had  been  committed  and  done  in  the  fame 
County  where  the  Partx  Jhall  die,  or  where  fiich  IndiSlment  fl.vill  he  fo  found. 

SeSl.   37.     Ami   it   Teems    by  the   Common  Law,    if  a  Fa6l   done   in 
one  County  prove  a  Nulance   to  anotlicr,  it  may  be  inJi^ited  in  *  either 'H.PC.  2c: ; 

County.     '  "  A(fli-e^"'6"^' 

Sect.  38.  Alio  by  the  Comnion  Law,  if  one  guilty  of  Larceny  in  one  iql^.\\.f). 
County  cany  the  Goods  ftohi  into  another,  he  '  may  be  indided  in  either,  ''I'^eiU.  160. 
as  hath  been  more  fully  llicwn  in  the  firfl;  "^  Book.  ^^  ^ 

SeB.   39.     ^Ifo  if  a  Man  marry  two  Wives,  the  firil  in  a  foreign  Coun-  Vm..  Cor  bz^ 
try,  and  the  fecond  in  England,  it  is  ^  holden  that  he  may  be  indiQed  and  ^'-'^  3  3  s.  g. 
tried  for  it  in  England  upon  the  Statute  of  i  jW.   i.  11.  which  makes  it  Keivnge'-o,' 
Felony ;  becaufe  the  fecond  Marriage  alone  was  criminal,  and  the  firfl  had  So.' 
nothing  unlawful  in  it,  and  was  merely  of  a  tranfitory  Nature:  But  where 
the  fecond  Marriage  is  in  a  foreign  Country,  it  hath  been  holden,  That  the 
Party  is  not  triable  on  the   Statute  above  mentioned ;  but  this  feems  con- 
trary to  the  Purview  of  it,  as  hath  been  more  fully  fliewn  in  Book  i .  Chapt 
43.  ScEi.  7-         .,   .    ■     ^ 

Sedt.  40.     Alio  if  a  Woman  be  taken  with  tcrce  in  one  County,  and 
carried    into    another,  and    there    married,  the  Oflender  may   be  indidled 
and   tried  in  the  fecond  County,  upon  the  Statute  of  3  H.  7.   2.  againflBook  i, 
Forcible  Marriage,  becaufe  the  Continuance  of  the  Force  in  fuch  County  Ch.  42. 
amounts  to  a  Forcible  Taking  within   the  Statute.     But  if  an  Offence  in^'*^^  "^' 
f!:ealing,    taking    away,    withdrawing,   or  avoiding  a  Record,  agginft  the  Book  i. 
P';rport  of  8  H.  6.  12.  be  committed  partly  in  one  County  and  partly  io  Ch .45.56^.6, 
another,  fo  as  not  to  amount  to  a  compleat  Offence  within  the  Statute  in 
either,  it  is  faid  that  the  Party  cannot  be  indidled  for  a  Felony  in  either, 
but  only  for  a  Mifprifion. 

SeB.  41.  It  is  enaded  by  26  H.  8.  6.  For  the  Punijhment  and  fpeedy 
Trials,  as  well  rf  the  Counterfeiters  of  any  Coin  curretit  within  this  Realm, 
icajhing,  clipping,  or  viinifing  of  the  fame,  as  of  all  and  fmgular  Felonies^ 
Murders,  wilful  burning  of  Houfes,  Manfaughters,  Robberies,  Burglaries, 
Rapes,  and  Accefjdries  cf  the  fame,  and  other  Of  ences  felonioufy  done,  with- 
in any  Lordjhip  Marcher  of  Wales,  that  the  Jujlices  of  the  Gaol-Delivery, 
and  cf  the  Peace,  and  every  of  them  for  the  Time  being  in  the  Shire  or 
Shires  of  England,  where  the  King's  Writ  runneth,  tiext  adjoitiing  fo  the 
Lordjhip  Marcher,  or  other  Places  in  Wales,  where  fuch  counterfeiting, 
wajhing,  clippijig,  or  tnimjhing  of  atiy  Coin  current  within  this  Realm,  or 
-Murder  fcill  be  committed;  or  inhere  any  other  Felonies  or  Accefaries  fall  be 
committed,  Jl:ail  have  full  Power  at  their  Sefions  and  Gaol-Delivery,  to  inquire 
by  Verdi B  of  twelve  Men  oj  the  fame  Shire  or  Shires  next  adjoining,  within  Eng- 
land, where  the  King's  Writ  runneth,  there  to  caufe  all  fuch  Count  erf  titers, 
WafJ:er<,  Clippers  of  Money,  Felons,  Murderers,  and  Accejfaries  in  the  fame, 
to  be  indicled  according  to  the  Laws  of  this  Land,  in  like  Manner  and  Form,  as 
if  the  jamc  Petit  Treafojis,  Murders,  Felonies,  and  Acceffdries  to  the  fame,  had 
been  done  within  any  of  the  faid  Shires  within  the  faid  Realm  :  And  a  If 0  to  hear,  c ,  MqJ  5. 
determine,  and  judge  the  fame,  according  to  the  Laws  of  the  Realm.  6S.    - 

Se£l.  42.  And  it  feems  generally  to  have  been  =  holden.  That  the  ^o  c' ^^'i, 
Pov/cr  given  by  this  Statute  to  the  Jurtices  of  Gao!-Dehvery  and  of 33?  ^''^'^'^' 
l^eace,    in    tlie    adjoiniPig   Englijh   Counties,  in   Relation    to  the   Offences  '  ^  ^^  ^  ^• 


herein    mentioned,    is    not    repealed   by  34  G?  35  H.  8.  26.  wliich  im- 
powers  thejufticcs  of  the  Grand  Seffions  in  Wales  to  take  Lndidtments  of  fuch  Ch  .?i. 
Offences.     But  it  hath  been  '  refolved,  that  an   Acquittal   on  an   Indicl:- ^''^; '''^ 
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ment  at  the  Grand  Seflions  is  a  good  Bar  of  an  Indictment  for  the  fame 
Crime  in  an  EngHf:i  County. 

Se£l.  43-  It  is  enadled  by  28  H.  8.  15.  which  hath  been  more  fully  fet 
forth  and  expounded  in  Book  i.  Ch.  37.  That  Treafons,  Fclmies  and  Rob- 
beries, &c.  upon  the  Sea,  &c.  JJm//  be  inquired,  &c.  in  fuch  Places  in  the 
Realm  asfiall  be  limited  in  the  King's  CommiJJion,  in  like  Marnier  as  if  fuch 
Offences  had  been  conwiitted  on  the  Land. 
•Book  I.  Se5l.  44.     It  hath  been  -  refolved,  That  this  Statute  extends-  not  to  Of- 

5*1, '7-        fences  done  in  Creeks  or  Ports  within  the  Body  of  a  County,  becaufe  fuch 
Quire  Moor  OiFcnces  Were  always  cognifable  by  the  Common  Law, 
121.pl.  265.       5',^.  4^.     Alfo  it  hath  been '' refolved,  That  the  Force  of  this  Statute, 
ifa."    "'    ^"  Relation  to  Treafons  done  upon  the  Sea,  is  not  taken  away  by  35  HI  8.  2. 
4  Inft.  124.    more  fully  fet  forth  in  the  forty-feventh  Sedion. 

«Yel.  134,  ^^^  ^5_  It  yy^s  made  a  Doubt  upon  this  Statute,  Whether  one  who 
13 Co,  51,52.  was  an  .  cceP"M-y  at  Land  to  a  Felony  at  Sea,  were  triable  by  the  Admiral, 
Noy  131.  within  the  Purview  of  it;  but  this  is  fettled  by*^  11  Gf  \^W.  3.  f.  7.  which 
Contra,  H.  P.  gj^^^c^-g^  ^j^.,  t  Acceffaries  to  Piracy  before  or  after,  in  fuch  Manner  as  is  fet 
3  Inft.  112.  forth  more  at  large  ni  that  Statute,  fhall  be  inquired  of,  tried,  and  adjudged 
Book  I.        according  to  the  faid  Statute  of  28  H.  8.  15.     [71]  '^ 

-Book  .  ^'  '^^■'^-  47-  It  is  farther  ^-  enaded  by  the  faid  Statute  of  1 1  Of  12  AF.  3. 
Ch.  37.Se£l.  c.  7.  That  all  Piracies  and  Felonies  upon  the  Sea,  ^c.  may  be  tried  at  Sea, 


«5- 


Book  t. 


or  upon  the  Land,  in  his  Majefty's  Plantations,  in  fuch  Manner  as  hath 
Ch."37.Sea.  been  more  fully  fet  forth  in  the  firftBook. 
iz  ScSi.  48.     it  feems  to  have  been  a  great  *^  Doubt  before  the  making  of 

Seethe  Pre-''' the  Statute  of  35  jy,  8.  2.  in  what  Manner  and  in  what  Place  High  Trea- 
ambleof35  fon  done  out  of  the  Realm  was  to  be  tried  j  for  fome  feem  to  have 
^-  }■  '■  holden,  That  it  was  triable  only  upon  an  «  Appeal  before  the  Conftable 
Ch^^Sea.Vand  Marfhal ;  others,  that- it  might  be  tried  upon  an  Indictment,  laying 
and  Ch.  23.  the  Offence  in  ''  any  County  where  the  King  pleafed ;  and  others,  that  it 
Sea.  29.  ^jjg  triable  by  Way  of  Indidment  in  that  County  '  only  wherein  the  Of- 
fl"s*-^'  fender  had  Lands:  But  furely  it  ^  cannot  reafonably  be  doubted,  but  that  it 
*  I  Inft.  261.  vvas  triable  fome  Way  or  other,  for  it  cannot  be  imagined  that  an  Offence 
inCt  1 1^°^' ^^  fuch  dangerous  Confequence,  and  exprefly  within  the  Purview  of  25 
kContra,Dyej  Ed.  3.  fhould  be  whoUy  difpunifhable,  as  it  muft  have  been,  if  it  were  no 
'3'-pi-75-  Way  triable. 

an  n  o.  3.  ^^^^  ^^  But  for  a  plain  Remedy,  Order,  and  Declaration  oj  this  Mat - 
1  And.  262.  ter,  it  is  enadted  by  35  ii^.  8.  2.  That  all  Manner  of  Offences,  being  then 
already  made  or  declared,  or  after  to  be  made  or  declared,  iy  a?ty  of  the  Laws 
and  Statutes  of  this  Realm,  to  be  Treafons,  Mfprifions  oj  Treafo?7s,  or  Conceal- 
ments oj  Treafons,  and  done,  per}  etrated,  or  committed  by  a?iy  Perfon  or  Per- 
fons,  out  of  this  Realm  of  England,  Jhall  be  from  thence  forth  inquired  of 
heard  and  deter  mi  tied  before  the  King's  Jujlices  of  his  Bench,  for  Pleas  to  be 
holden  before  himfelf  by  good  and  laii:ful  Mm  of  the  fafne  Shire,  where  the 
jaid  Bench  jlmll  jit  and  be  kept ,  or  elje  before  fuch  Commiff oners  a?id  in  fuch 
Shire  of  the  Realm,  as  Jhall  be  affigned  by  the  King's  Majejlfs  Commiff  on,  and 
by  lawful  Men  of  the  fame  Shire,  in  like  Manner  and  For 711  to  all  Intents  and 
Purpofes,  as  f  fuch  Treafons,  Mifprijions  of  Treafons,  or  Concealments  of 
Treafons,  had  been  dojie,  perpetrated,  and  committed  within  the  fame  Shire, 
•where  they  ff all  be  fo  inquired  of,  heard  and  determined,  as  is  aforcfaid. 

In  the  Conftrucllon  of  this  Statute  the  following  Points  have  been 
refolved, 

.    3  _  SeSl.  50. 
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Se6i,  50.     Firil:,  Th.;t  if  the  Court  of  King's  Bench,  or  Comniinioners 
appointed  in  Purfuancc  of  tlie  Statute,  after  having  tiken  an  Indidment  of 
a  foreign  Treafon,  remove  into  a  different  County  from  that  in  which  the 
Indiftment  was  found,  the  "  Trial  Ihall  be  by  Jurors  returned  from  the  firfl  -h.P.C.  204. 
County ;  and  this  is  moil:  agreeable  to  the  general  Courfe  of  the  Common  3  li'^-  34- 
Law;  which '' requires,  That  Indidlments  fhall  be  tried  by  Jurors  of  the '•  S.  P.  C  90. 
fame  County  in  which  they  were  found.  ff'f  n" 

SeB.   51.     Secondly,  That  the  Commiffioners  and  County  for  the  Trial  ^%i.^\.^L. 
of  fuch    Treafons,    are  '  fufficiently   affigned    by  the  King  in  Purfuance'H  P.  C.  16, 
of  this  Statute,  by  his  either  writing  his   Name  to  the  Commifiion   that  ^'Yr'ft 
appoints  them,  or  figning  the  Warrant  to  the  Lord  Keeper  for  the  Com- 
mifilon. 

SeB.   52.     Thirdly,     That  a  Treafon  done  by  an  ^  IrijJ.man  in  Ireland, '  3^1.11  n. 
is  triable  in  Englmid  according  to  the  Purview  of  this  Statute;  for  IrelLind\(^^    ' ^* 
being  out  of  the  Realm  of  England,  a  Treafpn  committed  "  in  it  is  ccr- H.P.  C.  i6. 
tainly  within  the  Letter  of  the  Ad;  and  nothing  within  the  Letter  of  a  ^°^-  „  p  ^ 
Statute  made  for  enlarging  the  Jurifdidion,  and  fupplying  the  Defeds  of  ,55^ 
the   Common  Law,  fliall  eafily  be  conftrued  out  of  the  Meaning  of  it.  "Co  63.3. 
And  therefore  it  feems  reafonable,  that  any  Offence  which  by  25  Rd.  3.  or  ^^  ^66 
any  other  fubfequent  Statute,  either  exprefly  extending  tO;  or  '  received  in  Warner'sCafe. 
Ireland,  is  equally  Treafon  in  Ireland  and  England,  may  be  tried  here  by'^^^^-  '• 
Virtue  of  this  Stitute.     But  if  an   Offence  be  made  Treafon  by  an  Irijh  c,^£^^l'y_ 
Statute,  Avhich  is  not  Treafon  in  England,  I  fee  not  how  it  can  be  tried  *  i  And.  263. 
here  ;  (ince  being  neither  made  nor  declared  to  be  Treafon  by  any  Law  or  '  ^"^'  357- 
Statute  of  this  Realm,  it  is  not  within  the  Difcription  of  the  Offences  pro- 
vided for  by  35  i7.  8.  To  which  may  be  added,  that  Offences  beyond  Sea, 
to  be  tried  here  by  Virtue  of  that  Statute,  are  to  be  inquired  of  and  de- 
termined in   like  Manner  as  if  they  had  been  committed   in  fuch  Shire 
wherein  they  fliall  be  inquired  of  and  determined  ;  but  if  an  Offence  which 
is  Treafon  in  Ireland  and  not  in  England,  had  been  committed  in  any  En- 
gliJJ}  County,  it  is  manifeft  that  it  could  not  be  punifhed  as  Treafon.     Alfo 
it  hath  been  '^  refolved,  That  no  Treafon  committed  in  Ireland  by  an  /rZ/Zi  sDyer  3&0. 
Peer,  is  triable  in  England,  becaufe  he  is  intitled  to  a  Trial  by  his  Peers,  P'-,^- 
L^  which  cannot  be  had  in  England.     [72]  25^*  * 

ScB.  53.     Fourthly,  That  this  Statute  is  not ''  repealed  by  I  G?  2  Pi&.  Gf'  1  ■  Co.  63. 
Mar.   10.  which  enads,  'That  all  Trials  hereafter  to  be  had,  awarded  or  ?°' ^^^'^^^' 
fnade,  for  any  Tr'afon,  fiall  be  had  and  ufed  according  to  the  Common  Laws  ,  h.  h.  P.  C. 
of  the  Realm,  and  not  otheri^nfe.     For  it  is  the  manifeft  Purport  of  this  Sta-  284. 
tute  fa  reflore  t'\e  ancient  Courfe  of  the  Common  Law  as  to  the  Trial  of  [*j„']^'"^/.°^' 
Treafons,  in  which  great  Innovations  had  been   made  by  Statutes  in  the  i  And.  262. 
Reigns  of  King  /ivzry  VIIL  z.x\^  Edward  Y\.  but  it  cannot  be  thought  ^^- ^- 90- 
agreeable  to  the  Intention  of  it  to  abrogate  any  Statute,  which  in  a  doubt- Dyer  131. 
fill  Cafe  fettled  and  confirmed  the  Jurifdidion  of  the  Common  Law,  and  pi- 75- 
gave  a  Method  of  Trial  as  agreeable  as  poffible  to  its  ufual  and  ordinary  ^^g'  PJ'  ^^" 
Manner  of  Proceeding.  300.  pi.  38. 

ScSl.  54.  It  was  a  great  Doubt  at  the  Common  Law,  '  Whether  an '  ^'^«''*v-  ^7- 
Acceffary  in  one  County  to  a  Felony  in  another,  were  indidable  in  either.  ^"  ^  ' 
But  this  is  remedied  by  2  G?  3  Ed.  6.  24.  by  which  it  is  enaded.  That  fuch 
an  Acceflary  may  be  indlded  and  tried  in  the  fame  County  wherein  he  was 
Acceffary.  But  intending  more  fully  to  treat  of  this  Matter  in  the  Chap- 
ter concerning  the  Arraignment  of  the  Principal  and  Acceffary,  I  fhall  refer 
the  Reader  thither  for  the  farther  Confideration  of  it. 

As 
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As  to  the  eighth  general  Point  of  this  Chapter,  I'/z.  What  ought  to  be 
the  Form  of  the  Body  of  an  Indldlment,  I  fliall  endeavour  to  fhew  : 

1.  What  ought  to  be  the  Form  of  the  Body  of  an  Indidment  at 
Common  Law. 

2.  What  of  an  Indidlment  upon  a  Statute. 

As  to  the  firft  of  thefe  Particulars  I  fliall  endeavour  to  flie\v, 

1.  How  the  Body  of  an  Indidment  at  Common  Law,  ought  to  iet 
forth  the  Subftance  and  Manner  of  the  Fa6t. 

2.  How  the  Perfons  mentioned  or  referred  to  in  it, 

3.  How  the  Thing  wherein  the  Offence  was  committed. 

4.  How  the  Circumftances  of  Time  and  Place. 

5.  Where  it  may  be  vitiated  by  falfe,  or  improper  Lat'm,  or  theUfe 
of  Eftglifi  inftead  of  Latin. 

6.  Where  the  Offence  indifted  may  be  laid  jointly,  and  where  feve- 
rally,  and  where  both  jointly  and  feverally,  and  where  the  Offences 
of  feveral  Perfons  may  be  laid  in  one  Indidment. 

7.  Whether  the  Words  Vi  &  Armis  be  in  any  Cafe  neceffary. 

8.  Whether  it  be  neceffary  to  lay  the  Offence  contra  pacem. 

9.  Whether  it  be  neceffary  to  lay  it  co7itra  coronam  &  dignitatem  Regis. 

10.  Whether  it  be  neceffary  to  lay  it  /;/  conteinftum  Rgis. 

1 1 .  Whether  it  be  neceffary  to  lay  it  i//idte. 

12.  Whether  a  Defedl  in  any  of  thcfe  Particulars  be  amendable. 

As  to  the  firft  Point,  viz.  How  the  Body  of  an  Indidlment  at  Common 
Law  ought  to  fet  forth  the  Subftance  and  Manner  of  the  Fa<ft,  I  fhall  en- 
deavour to  fliew : 

Firft,  In  wh;it  Manner  it  ought  to  fet  them  forth  in  Relation  to  the 

Offence  of  the  Principal. 
Secondly,  In  what  Manner  in  Relation  to  the  Offence  of  the  Acceffary. 

As  to  the  firft  of  thefe  Particulars,  viz.  In  what  Manner  the  Body  of  an 
Indidtment  at  Common  Law,  ought  to  fet  forth  the  Subftance  and  Manner 
of  the  Faft,  in  Relation  to  the  Offence  of  the  Principal  j  I  fhall  obferve, 

Se^.  55.  Firft,  That  no  Periphrafis  or  Circumlocution  whatfoevcr  will 
fupply  thofe  Words  of  Art  which  the  Law  hath  appropriated  for  the  De- 
iH.  H.P.  C.fcription  of  the  Offence,  as  "  Murdravit  in  an  Indidment  of  Murder;  ^ 
169,172.  Cfpit,  in  an  Indidment  of  Larceny;  "  Mayheniiavit,  in  an  Indidment  of 
»Supr!»Ch.  Maim;  ^  Felonice,  in  an  Indidment  of  any  Felony  whatever;  '  Bui'gla' 
23.  Sea.  77.  riter  or  Burgidariter,  o\- t\k  Burgalariter,  in  an  Indidment  of  Burglary  ;^ 
Dyer  304.  f  p^rci^z/^or/V,  in  any  Indidment  of  Treafon  ;  ^  Contra  ligeanfice  fiue  de- 
Cro^ndia  y.bitum,  in  an  Indidment  of  Treaibn  againft  tlie  King's  Pcrfon. 
Cro.  El.  9Z0.  ^^^^  ^5_  Secondly,  That  in  an  Indidment,  as  well  as  in  an  ^  Appeal 
bFiiz  t-'of^o-of  Rape^  the  Fad  feems  to  be  fufticiently  afcertained  by  the  Words  Fe~ 
inlam.  2.  s./owV?  rapuif,  without  adding  carjialiter  cognovit,  or  firft  fetting  forth  the 
Bro.Coro  76  ,-  -.^j  Manner  of  the  Terror  or  Violence,  and  then  concludinc^  that  the 
12  Aff  p!.  32  -"f 

pi  -'  ^SupraCh  23  Sea  77.  '  SupraCh.  25.  Seft.  77.  ■"  z  Ed  3.  1 .  pi.  3,  2  Ed.  3.  i8  pi.  i.  Fit?..  In - 
ii.amcnt  3  Supra  Ch.  23.  Sea  77.  Bro  IndiAment,  56.  B^o  Appeal,  48.  1 8  Ed.  4 .  10.  pi  28.  Cro  El.  193. 
nl  7  j.'Co.4i.b.  cCoi2i.b.  SeegCo.ega.  =  DaJifon  22.  4Co39,b.  H.  P.  C  207.  5Co.i2..b. 
Cro  El   920  fH.P.C.  I..     5'nlf'.--     Fitz    Coro.  5  .>      S.  P.  C.  3.    Lette,  A.      3  H.  7.  ,0.  pi.  2.     Carth. 

319.         83  Uv,  396      Calvin's  Cafe,  5,  6,  10.       Skin,  a,.^,      Carth.  3  i  9.  '' Supra  Ch    33.  Sea    79.   Letcer  I. 

f'iiz.  lnd;ament,  18.     9  Ed.  4.  26. 

De- 
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Defendant  Jk  felonlce  rapidt,  &c.     Alfo  it   feenis,  That  the  like  general 
Manner  of  fetting  forth  the  Offence,  which  is  fuflicient  in  an  '  Appeal  of.  supra  Ch. 
Larceny,  will  alfo  be  fufficient  in  an  Indidlment.  25.Sea.  79. 

Seel',  ^j.     Thirdly,  That  in  other  Cafes  it  is  ''  generally  a  good  Rule  in  ^^""gj  ,^^, 
Indidlments  as  well  as  Appeals,  That  the  fpecial  Manner  of  the  whole  Fad  pi.  u.  201. 
ought  to  be  fet  forth  with  fuch  Certainty,   that  it  may  judicially  appear  to?'-  3°- 
the  Court,  That  the  Indidlors  have  not  gone  upon  infufficicnt  Premifles.  ^  h'jI'pC, 
And  upon  this  Ground  it  feems  to  be  agreed.  That  an  Indidment  finding  184,  185, 
that  a  Perfon  hath  felonioufly  broken  Prifon  without  fhewing  the  Caufe  of '^*^' 
his  Imprifonment,  ^c.  by  which  it  may  appear  that  it  was,  of  fuch  a  Na- 
ture, that  the  Breaking  might  amount  to  Felony,  is  '  infufficient.     Alfo  '' '  Bro.  India- 
Indictments  agalnft  Perfons  for  refufing  to  be  fworn  Conftables,  after  they '""'f'  7- 
had  been  legitiwo  modo  ciccii,  have  been  quailied  for  not  (liewing  the  Man-?^;eyn',8,' 
ner  of  the  Eleftion,  that  it  might  appear  to  have  been  fuch  as  obliged  the  79. 
Defendants  to  have  undertaken  the  Office.     Alfo   it  hath  been  '  adjudged,  '  ^^°^^  ^^• 
That  an  Indidment  of  Burglary  is  infufficient  without  the  Word  NoSfa?2ter.  ,29. 
Alfo  it  feems  to  be  '  agreed.  That  an  Indiftment  charging  a  Man  with  aSup'aCh.  10. 
Nufance  in  refpedl  of  a  Fail,   which  is  lawful  in  itlelf,  as  the  Erefting  of  eQ^^,"  g 
an  Inn,  &c.  and  only  becomes  unlawful  from   particular  Circumflances,  is  pi.  12. 
infufficient,  unlefs  it  fet  forth  fome  Clrcumftances  which  make  it  unlawful : '  ^_^°^-  ^^P- 
But  it  is  laid  that  this  is  needlefs  where  the  Thing  indidled  is  unlawful  in  p^f^  ^53^ 
its  own  Nature,  as  the  keeping  of  a  Bawdy-Houfe,  &c.  Alfo  it  hath  been  374. 
^  adjudged.  That  an  Indidtment  for  traiteroufly  coining  Alkemy  like  to  the  %  Fitz.  India. 
King's  Money,  without  fhewing  what  Money,  is  infufficient  j  of  which  thisment,  jo: 
feems  to  be  the  plainefl:  Reafon,  That  it  appears  not  whether  it  were  made  l'^^j^^  £,^5- 
like  to  the  King's  gold  or  filver  Coin,  or  only  like  to  that  in  Brafs  or  Cop-  H.  P.  C.  206. 
per,  ZSc.  and  if  it   were  made  like  to  that  of  the   latter  Kind  only,   it  "^  ^^''^  ^^^^°"- 
feems  that  the  Offence  could  not  amount  to  Treafon.     Alfo  it  '  feems.  That  b  Book  1.  Ch. 
an  Indiftment  of  Perjury,    not  fliewing    in   what  Manner  and   in  what  17- Sea.  57. 
Court  the  falfe  Oath  was  taken,  is  infufficient,  becaufe  for  what  appears  it' C'o-E^'37« 
might  have  been  extrajudicial,  ZSc.  Alfo  it  feems  clear,  That  it  is  necef- 
fary  both    in  Indictments  and  "^  Appeals  of  Mayhem  and  Murder,    to  fet  ^  Supra  Ch. 
forth    particularly  in    what   Manner   the    Hurt    was    given,   and  that   an  ^3'  Sea  79. 
Omiffion  thereof  is  not  holpen  by  a  general  Conclufion,  that  the  Defen- ^^,^^' ''^°* 
&inX.fic  felonice  Mayhemiavit  or  Mnrdravit,  &c.  But  having  already  fl;iewnSaik.  377. 
in  the  Chapter  of  Appeals,  with  what  Certainty  the  Count   in  an  Appeal  ^^^' ^  ^^  ^^ 
of  Death,   muff  fet  forth  the  fpecial  Manner  of  the  Fact,   as  by  fliewing 
in  what  '  Part  of  the  Body  the  Wound  was  given,  and  the  ^  Length  and  1  supra  Ch. 
Breadth  of  fuch  Wound  ;  and  "  that  the  Party  died  of  it;  and  with  what  ^l-  Sea  80. 
"Weapon   it   was   given;  and  that  the  WoxA^  Percu/Jii  cannot  fafely  be^/'g^^g,' 
omitted   where  the  Truth  of  the  Fact  will  bear  it,   I  ffiall  refer  the  Reader "  Supra  Ch. 
to  the  faid  Chapter  of  Appeals,  for  the  Learning  relating  to  thefe  Points.  ^3^'^-  ^^' 
It  hath  been  '^  adjudged,  that  an  Indictment  of  Extortion  charging  7.  S.  2  3."sea.  84. 
with  the  Taking   of  50  s.  as  Bailiff"  of  an  Hundred,  colo?-e  officii,  without  f  Supra  Ch. 
fhewing  for  what  he  took  it,  is  good  at  leaft  after  V^erdict,  for  perhaps   ^^V'[^^-^' l^' 
might   claim  it  generally  as   being   due  to  him  as  Bailiff",  in  which  Cafe 
the  Taking  could  not  be  other  wife  expreffed.    But  this  feems  to  be  a  fpecial 
Cafe. 

Sc^.  ^%.     Fourthly,  That  an  Indictment  charging  a  Man  disjunctively  is 
void  ;  as  where  it  finds  that  A.  Mu?-dravtt  B.  vel  Miirdrari  caufa-vit,  or  that 
A.  Verbera-vit  B.  vcl  Verberari  caufavit ;  or  that  A.  '  Fabricavit  talem  car-  r  ^  MqJ,  ,  j^^ 
tamvclfabricari  caufavit,  for  here  are  diftinct  Off'ences,  and  it  appears  not  138. 
of  which  of  them  the  Indictors  have  accufed  the  Defendant.  '  ^,^"^1^8*' 

Vol.  n.  M  m  m  Se£t.  $<). 
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*  Vide  I  Lev.  SeB.  59.  Fifthly,  That '  regularly  every  Indidment  mufl  either  charge 
^Keb  278.  ^  ^^"  ^'^^^  (omQ  particular  Offence,  or  elfe  with  feveral  of  fuch  Offences, 
2  H.H.  P.  c.  particularly  and  certainly  expreffed,  and  not  with  being  an  Offender  in 
182.  general;  for   no  one  can  well    know  what  Defence  to  make  to  a  Charge 

ower  9,  ^^  uncertain,  or  to  plead  it  either  in  Bar  or  Abatement  of  a  fubfequcnt 
"  I  Rol.  Re.  Profecution  ;  neither  can  it  appear  that  the  Fadls  given  in  Evidence  againft 
79^  1  Ab  ^  Defendant  on  fuch  a  general  Accufation,  are  the  fame  of  which  the  In- 
79  pi.  II.  diftors  have  accufed  him ;  neither  can  it  judicially  appear  to  the  Court, 
tzRol.  Ab.  -what  Punifliment  is  proper  for  an  Offence  fo  loofely  expreffed.  And 
W\oi.\'u  "PO"''  "^^^'s  Ground  it  hath  been  adjudged,  That  an  Indidlment  is  infufficient 
<•  2  Rol.  Ab.  which  only  charges  a  Man  in  general,  with  having  ^  fpoken  divers  flilfe 
e^  M  d°  ^^^  fcandalous  Words  againft  J.  S.  being  Mayor  of  fuch  a  Place;  or 
288.  '  '  with  being  a  '•'  common  Defimer,  Vexer,  and  Oppreffor  of  many  Men ; 
I  Lev.  299.  or  with  being  a  common  ^  Difturber  of  the  Peace,  and  having  ftirred 
^Ve^tToI  "P  '^•^^''^  Quarrels  as  well  among  his  Neighbours  as  other  of  the  King's 
f  2  Roll.  Ab.  Subjects  at  fuch  a  Place,  to  the  great  Lofs  and  Difturbance  of  his  Neigh^ 
79.  pl.  12.  hours  aforefiid,  and  other  the  King's  Subjects,  &c.  or  with  being  a  " 
\  ,y[p°r3oL'' common  Oppreffor  and  Difturber  of  the  Peace;  or  with  having  been  and 
pi.  451.  ftill  continuing  to  be  a  Man  of  evil  '  Behaviour ;  or  with  being  a  ^  com- 
' J'"^- '^'^'°" mon  Deceiver  of  the  King's  People;  or  with  being  a  ^  common  Publiffier 
29  Aff.pl.  45. of  the  King's  Secrets,  and  of  his  Own,  and  of  divers  other  Perfons  im^ 
Moor  30Z.  panelled  together  with  him  to  inquire  for  the  Body  of  the  County  of 
k'  Rd  Ab  di^^i's  Felonies  againft  his  Oath,  &c.  or  with  being  a  '  common  Fore-' 
79.  pi.  J.  ftaller;  or  with  being  a  ^  common  Thief;  or  being  a  '  common 
Moor  }02.  Evil-doer;  or  with  being  a  common  "  Champertor;  or  with  being  a 
^2  ^£  pi  73.  common  "  Confpirator,  and  fuch  like.     It  is  holden  indeed  in  a  Note  in 

•  22  Affpl.  Fitzherbert's  Abridgment,  That  an  Indidment  for  Confederacy  in  general 
73-  J  is  good,  but  this  is  made  a  ^cere  by  the  Reporter  of  the  "  Year-  Book, 
^r  '  "  from  which  the  fiid  Note  in  Fitzhcrbe7-t  is  taken,  and  is  denied  to  be 
n  29  Aff.  pi.  Law,  both  by  p  Brook  and  ^  Rolle ;  nor  do  I  any  where  find  the  leaft  Rea- 
IV.  An-  „i    fon  offered    to    diftinguifli    this    from    the    other  Cafes  above  mentioned. 


Aff. 


J    fon  offered    to    diftinguifli    this    fr 


4;.  Alfo   it  is  holden  by  Sir  Edivard  '  Coke,  That  the  ancient  Form  of  In- 

p  Bro  India-  diftments  charging  Men   v.'ith  having,  as  Hereticks  and  Traitors,  and  In^ 

"rRoli'Ab.  fefters  of  the  Highways,  confpired  and  confederated,  &c.  to  deftroy   the 

79.  pi.  8.  Catholick  Faith,  and   having  daily  publifhed  falfe  and  feditious  Writings, 

3  inft.  41.  ^      were  utterly  infufficient,  and  vet  fuch  Indidlments  feem  to  have  been 


3  Inft.  41 
I  Co.  29. 


'  frequent ;  as  were  alfo  Indiftments  charging  Men  in  general,  as  Infidia- 
Yi.?.Q..  zo(>.  tores  viarmn,  &  depopulatorcs  agrcriim,  which  '  Words  took  the  Benefit 
'  ^- "•  ^- ^- of  Clergy  from   the  Perfons  indifted,  before    the   Statute   of  4  H.  4.   2, 

2  h!  H  P.  C.  by   which  it  is  enaded.  That  thefe  Word:>  fliall  no  more  be  put  into  In- 

3  3J;  didments,  nor  if  they  be,  fliall  have  fuch  Efted  as  to  take  from  the 
^,/^^  "  Perfons  indided  the  Benefit  of  Clergy  ;  "  and  this  Statute  in  this  Re- 
Lambard,  fped  feems  to  be  in  Affirmance  of  the  Common  Law,  which  feems  gene- 
p°°'*'^^'*-5-rally  to  difallow  of  fuch  uncertain  Indidments,  as  appears  from  the  Rea- 
» Book !!  ch.  fons  and  Authorities  above  fet  forth.  Yet  it  hath  been  adjudged,  That 
8(.Se£i.  10.  a  Man  may  be  generally  indided  as  a  common  Barrator  againft  the  ' 
rCrojac.  Pqj.j^  Qf  tj^e  Statute,  and  ''  againft  the  Peace,  without  ftiewing  any  of 
2  Rol.  Ab.  the  Particular  Fads  in  the  Indidment,  by  which  he  appears  to  have  been 
f  R  ^\  ^  rh  ^°  '  ^*-"'  Barratry  is  an  Offence  of  a  ^  complicated  Nature,  confifting  in  the 
8,.°°  '■  Repetition  of  divers  Ads  in  Difturbance  of  the  common  Peace,  all  of 
8Co36.b.37. which  it  would  be  too  prolix  to  enumerate  in  the  Indidment;  and  there- 
»«2  Roll.  Ab.£^j.^  a.  Experience  hath  fettled  it  to  be  fufficient  to  charge  a  Man  gene- 
Cro.jac.  527.rally  as  a  common  Barrator,  (which  is  a  ^'^  Word  of  Art  appropriated  to 

2  Keb.  409. 

pi.  33.  bi>  Book  I.  Ch.  81.  Sea.  10.     2  Lev.   208- 

this 
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this  Purpole,)  and  before  the  Trial  to  give  the  Defendant  a  '  Note  of  the'^o°!^  i. 
particular  Matters  which  you  intend  to  prove  againft  him.     Alfo  it  is  '  hoi-  ,j' 
den,  That  there  is  no  Need  to  name  any  particular  Place  where  the  Defen- "  Vide  B.  i. 
dant  was  a  Barrator,  becaufe  he  Hiall   be  fuppofed  to  have  been  guilty  in  '^^  ^^'^• 
divers  Places,  and  the  Venire  is  moft  proper  from  the  Body  of  the  County. 
Alfo  it   is   faid  that  there  is  no  Need   in  the  Conclufion  of  fuch  an   In- 
didtment  to  lay  the  Offence  ad  nocumentiim  omnium  ligeorum,  &c.  but  that 
'  Diver  forum  is  fufificient  in  fuch  an  Indidment  as  well  as  in  an  Indidtmcnt  =  2  Keb.  409. 
of  a  common  Scold,  &c.  becaufe  it  appears  from  the  Nature  of  the  Thing,  P^^  ^^-^^  ^ 
that  it  could  not  but  be  a  common  Nuf^nce.     Alio  it  feems  to  be  ''  agreed,  ch.75.Sea!,-. 
That  an  Indiftment  againft  one  as  a  common  Scold,  is  good  without  fetting '' 6  Mod.  311. 
out  the  Particulars,  for  the  lame  Reafons  that  fuch  Indldment  of  Barratry  ^""^^^  ^j*^" 

is    good.  2  Stra.  1246. 

Se^.  60.     Sixthly,  That  the  Charge  muft  be  laid  pofitively,  and  not  by 
way  of  '  Recital,  as  with  a  ^od  cum,  (Sc.  and  that  the  Want  of  a  direct «  Salk.  371. 
Allegation'of  any  Thing  Material  in  the  Defcription  of  the  Subftance,  Na-  P'-  p  ^    g 
ture  or  Manner  of  the  Crime,  '"  cannot  be  fupplied  by  any  Intendment  ov  q'^'^^^\q\ 
Implication  whatfoever  :  And  upon  this  Ground   it  feems  to  be  ^  generally  4  Co  42. 
holden.  That  an  indidlment  of  Death  having  the  Words  Felonice  murdravit,  \  ^°^^'  ^°-  '^• 
^c.  cannot  amount  to   an  Indiiflment  of  Murder,  without  the  Words  £x  pi  63.  &  6;. 
malitia  prcecogitata-,  and  yet   by  the  Word  M/n/r^wV  it  exprefly  charges  H  p.  C.  23 1, 
the  Party  with  Murder,  and  it  is  impoflible  that  there  could  be  a  Murder,  ^g  ■ 
and  no  Malice  prepenle.     Alfo  it  feems  to  be  generally  agreed.  That  no  Vide  2  Lev. 
Indiftment  of  Death  can  be  good  without  an  exprefs  AUegatioil,  that  the  "^2o''^i''b 
Deceafed  both  received  the  Hurt  which  is  laid  as  the  Caufe  of  his  Death,  contra  Dyer 
and  alfo  that  he  died  of  the  Hurt  lb  received ;  and  that  the  Want  thereof  68.  pi.  28. 
cannot  be  made  good   by  any  Implication  whatfoever,  ss  hath  been   more 
fully  lliewn,  Ch.  23.  Se£i.  €2,  §3.     Alfo  it  hath  been  '^  adjudged.  That  an  "^Keilw.^g^;. 
Indidtment  againft  y.  5.  for  felonioufly  breaking  fuch  a  Prifon,  and   com- ^|^  ^1 2"^"^ 
manding  J.  N.  who  was  therein  imprilbned  for  Felony  to  efcape,   is    not  asea.  12. 
good  Indi«5lment  for  a  felonious  breaking,  without  exprefly  Ihewing  that 
J.  S.  did  efcape,  and  yet  the  Breaking  is  exprefly  laid  to  be  felonious,  and 
it  is  impolTible  that  it  could  be  fo,  unlefs  the  Party  did  efcape.     But  it  will 
be  needlefs  to  enumerate  any  more  Inftances  of  this  Kind,  which  are  fo 
very  frequent,  that   there   is  fcarce  any  Cafe  which   mentions  Exceptions 
taken  to  Indld:ments,  without  having  fome  or  other  grounded  on  this  Rule, 
That  in  an  Indiftment  nothing  Material   Ihall  be  taken  by  Intendment  or 
Implication.     Yet  the  Law   will  not  admit  of  too  great  a  Nicety  of  this 
Kind  ;  for  it  hath  been  adjudged,  That  if  in  the  firft  Part  of  an  Indidlment 
of  D;;ath,  the  AlTault  be  Liid  with  Malice  prepenle,  &c.  there  is  no  '  Need  i  4  Cc.  41.  b. 
to   repeat    it    in    the    following    Claufe,  which  Ihews  the  giving    of   the 
Wound,  being  joined  with  a   Copulative  to  the  precedent  Sentence,  and 
laid  at  the  fame  Time  and  Place  with    the  AlTault.     Alfo  it  hath  been  ^  ■=  Cro.  Jac. 
adjudged,  that  where   an   Indidlment  fets  forth.  That  y.  5.  was   lawfully  473- 
arrefted  by  Virtue  of  a  Plaint  before  fuch  a  Sheriff,  &c.  it  fliall  be  intended 
that  there  was  a  good  Warrant.     Alfo  it  hath  been  '  adjudged.  That  where'  9  Co.  6f. 
a  Warrant   is  alledged,  authorizing  the  Arreft  of  J.  S.  within  the  Liberties  5  Co.  izo. 
of  Lojtdon,  and  the   Indidlment  lays  the  Execution  of  it  in  fuch  a  Parifli 
and  Ward  in  London,  without  exprefly  laying  the  Pariih  and  Ward  within 
the  Liberties  oi  London,  yet  the  Indidlment  is  good  ;  for  the  Court  will  not 
admit  of  fuch  a  ftrained  Exception,  that  a  Pariih  in  -London  may  be  out  of 
the  Liberties  of  London, 

Beet,  61. 
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»Cro.Jac.6io.  5^j/_  6j_  Alfo  it  hath  been  '  adjudged,  That  where  an  Indidment  finds 
2  Rol.  Rep.  ^^-"^^  J-  ^-  ^^'^fl'^f"  of  fuch  or  luch  a  Degree  or  Trade,  &c.  as  brings  him 
226.  within  the  Purview  of  the  Law  whereon  the  Indidlment  is  founded,  com- 

z^Lev  22^"  "^^"^'^  ^"'^'^  ^  f'^*^'  '^  ^^■''^'  ^"^  intended  that  he  was  of  fuch  Degree,  (^c.  at 
Cont^a,^^  the  Time  of  the  Fadl,  without  any  exprefs  Allegation  to  that  Purpofe,  be- 
2  Rol.  Rep.  caiife  that  is  the  moft  natural  Conftrudlion  of  the  Participle  exijlens,  going 
Outre  Ray.  ^^^'^^^  the  Verb  to  which  it  is  the  nominative  Cafe  ;  ''  yet  where  an  Indidl- 
378.  ment  of  Forcible  Entry  finds  that  A.  difiieifed  B.    of  fuch  Land  exijlens 

1  Keb.  852.  liherum  tcncmetititm  of  B.  it  feems  agreed,  That  the  Indidlment  is  infuffi- 
^,j "^  5^ '  Sefl,  cient,  becaufe  it  ftands  indifi^erent,  according  to  the  common  Rules  of  Con- 
38.  flruftion,  whether  the  Land  were  the  Freehold  of  i?.  at  the  Time  of  the 
^•■"•J^^'^'^-Difiiifin,  or  at  the  Time  of  the  Finding  of  the  Indidment,  the  Word 
S26?     ^^     exille?is  not   being  the  nominative  Cafe  to  the  Verb,  but  applied    to  the 

2  Lev.  229.  Thing  which  was  the  Siibjcd:  of  the  Acfkion.  But  I  cannot  find  any  cer- 
2  Mod.  129.  tain  general  Rule,  whereby  it  may  be  known  in  what  Cafes  an  Exception 

of  this  Kind  fhall  be  taken  to  be  (o  over  nice,  that  the  Court  will  not  re- 
gard it.  All  therefore  that  I  fliall  add  on  this  Head  is  this,  That  as  on  the 
one  Hand  the  Law  will  not  fufifer  a  Man  to  be  condemned  of  any  Crime 
whereof  the  Jury  have  not  exprefly  found  him  guilty,  by  any  Argument  or 
Implication  from  what  they  have  fo  found ;  fo  on  the  other  Hand  it  will 
not  fufifer  a  Criminal  to  efcape  on  fo  trifling  an  Exception,  which  it  would 
be  abfurd  and  ridiculous  to  take  Notice  of;  for  7iimia  fubtilitas  hi  jure  re- 
probatur.  But  the  Judgment  hereof  cannot  but  be  in  a  great  Meafure  left 
to  the  Difcretion  of  the  Judges,  who  from  the  Circumftances  of  each  par- 
ticular Cafe,  the  Comparifon  of  Precedents,  and  the  plain  Reafon  of  the 
Thing,  feem  always  to  have  endeavoured  to  have  gone  within  thefe  Rules 
as  nearly  as  pofTihle. 

^e£i.  62.     Seventhly,  That  it  is  a  certain  Rule,  That  where  one  material 
Part  of  an  Indidlment  is  repugnant  to  another,  the  Whole  is  void,  for  the 
Law  will  not  admit  of  fuch  Nonfenfe  and  Abfurdities  in  legal  Proceed- 
ings, which,  if  fuffered,  would  foon  introduce  Barbarifm  and  Confiafion ; 
alfo  it  takes  off  much  from  the  Credit   of  an  Indi(5lment,  that  thofe  by 
whom  it  is  found,  have   contradidled  themfelves.     And  upon  this  Ground 
« 3  Mod.  104.  it  hath    been   adjudged,  That    if  an   Indidlment  "^  charge   the  Defendant 
with  having  forged  a  certain  Writing  by  which  A.  was  bound  to  B.  which 
is  impofilble,  if  the  Writing  were  forged ;  or  if  an  Indidlment  of  Forcible 
Entry  fet  forth,  That  the  Defendant  diffeifed  'J.  S.  of  Lands,  wherein  it 
appears  by   the   Indidlment    itfelf  that   he   had  no  Freehold  whereof  he 
could  be  difiTeifed  ;  or  that  the  Defendantentered  peaceably  on  y.  S.   and 
.    then  and  there  forcibly  difleifed  him  ;    or  that  he  diffeifed   him  of  Land 
<"  See  Book  1 .  then  being  and  ever  fince  continuing  to  be  his  Freehold  ;  ^  every  fuch  In- 
ch. 64.  Sea.  didlment  is  void,  for  it  is  manifeft  Inconfiftency  and  Repugnancy.     And 
^^'  upon  the  like  Reafon   it    hath    been   adjudged.  That  an  Indidlment    of 

Death,  laying  the  Stroke  at  A.  and  the  Death  at  B.  or  the  Stroke  on  the 
firft  of  May,    and  the  Death  on    the  Tenth,  and  then  concluding  that  the 
Defendant  in  fuch  Manner  murdered  the  Party  at  A.  aforefaid,  or  on  the 
firft  of  May  aforefaid,    is  infufficient  for   the   Repugnancy,  as  hath    been 
-=  Supra  Ch     more  fully  (hewn  in  the  "=  Chapter   of  Appeals,  becaufe  it  fuppofes  the 
23.  Sea.  88.  Murder  to  have  been  committed  at  a  Place  in  the  firft  Cafe,  and  on  the 
Th.^H.  p.  C.  D'^y  ill   the  fecond ;  in  which  it  appears  by  the  Indidlment  itfelf.  That 
188.    ■         the  Party  was  not  killed  but  only  wounded.     Alfo  it  hath  been  ^  adjudged, 
8^  ^f  ^^''  T^'^t  ^^  Indidlment  for  felling   Iron  with    fidfe  Weights  and   Meafures, 
'"^'^"      is  void,  not  only  becaufe  it  is  abfurd  to  fuppofe  that  Iron  could  be  fold 
I  by 
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by  Meafiire,  but  alfo  becaufe  it  is  repugnant  and  inconfiflent  that  it  flioiild 

be  fo  fold  at  the  fame  Time  when  it  was  fold  by  Weight.  Alfo  if  an  Indidl- 

ment  at  a  Scffions  holden  the    13th   of  "January  30   Car.  2.  find  that  the 

Defendant  has  been  abfent  from  Church  fix  Months  from  the  firft  oi 'January 

2,0  Car.  2.  it  is '' agreed,  That  it  is  void  for  the  ImpofTibility,  for  there ''R'^ym.  434, 

are  but  eleven  Days  between   the  firft  of  January  and  the  Holding  of  the  ^\^^l' 

Seffions.     Alfo   if  an   Indidment   charge  a  Man  with    having  felonioufly  pi.s.     ^ 

done  a  Fadl,  which  appears  upon  the  Face  of  the  Indidtment  to  have  been 

but  a  Trefpafs,  as  with  fcloniouily  cutting  down  and  carrying  away  Trees, 

the  Court  will  '  not  arraign  him;  yet  where  the  Senfe  appears  plain,  the "  f^Air.pl  32. 

Court  will  often  difpenfe  with  a  fmall  Impropriety  in  the  Expreffion,  asf''^^"^"'"" 

-Nvhere  one  is  indidlcd  for  having  mowed  unam  acram  fceni^  which  is  '  faid  Indiflmentg. 

to  be  fufficient,  and  yet  that  which  was  mowed,  could  not  at  the  Time  of  p''°- ^'°'°  76. 

the  Mowing  be  in  Stridnefs  called  Hay,  but  Grafs  only.  33°Se!a.?f*, 

"  2  Rol.  Abr*. 

As  to  the  fecond  Particular,  viz.  In  wlvat  Manner  the  Body  of  an  In-  p^^  ^h  ,'a  , 
didlment  at  Common  Law  mufl  fet  forth  the  Subftance  and  Manner  of  the  2  Roi.  Ab.Si. 
Fadl,  in  Relation  to  the  Offence  of  the  Acceffary:  I  fhall  obferve.  p'-  ^-  3- 

•^  VideiSAff. 

pi.  15, 

Sc5l.  63.     Firft,  That  a  Repugnancy  in   fetting  forth  fuch  Offence  is 
equally  fital  as  in  fetting  forth  that  of  the  Principal ;  and  therefore  if  an  In- 
dictment of  Death  which  lays  the  Stroke  on  one  Day,  and  the  Death  on  a 
fubfequent  one,  charge  the  Acceffaries  with  having  abetted  the  Fa<ff,  at  the 
Time  of  the  Felony  and  Murder  only,  it  is  infufficient,  as  hath  been  more'''''- *3- 
fully  fhewn  in  the     Chapter  of  Appeals,  becaufe  it  appears  by  the  Indidl-  Supra  feft  ll. 
ment  it  felf,  That  the  Time  of  the  Death,  and  confequently  of  the  Mur-  ^  H.  P.  C. 
der,  was  fubfequent  to  that  of  the   Stroke,  and  therefore  it  is  repugnant  ^*^J^  ^^^' 
to  alledge  that  the  Defendant  abetted  the  Stroke  by  being  prefent  at  the  Piowd.  dm. 
Time  of  the  Death,  97- 

SeSi.  64.     Secondly,  That  where  feveral  are  prefent,  and  abet  a  Fadf, '  ^;  ^  ^'  ^' 
and  one  only  adually  does  it,  an  '  Indiftment  may,  in  the   fame  Manner « Supra  Ch. 
as  an  ^  Appeal,  either  lay  it  generally,  as  done  by  them  all,  or  fpecially,  ^V  '^  'i^- 
as  done  only  by  the  one  and  abetted  by  the  reft.     But  it  hath   been   re-pi't.  '''  ^'' 
folved,  That  if  an  Indidlment  barely  charge  a  Man  with  having  been  pre-  Bro  india- 
fent  when  a  Murder  was  committed,  it  is  ^  void,  becaufe  a  Man  may  ber^"^^^ 
innocently  prefent,  and  fhall  not  be  prefumed  to  have  been  a  Party,  where  pL°o. 
no  Circumftance  is  found  that  makes  him  fo.  f'tz  India- 

SeB.  65.     Alfo  it  hath  been  '  adjudged.  That  an  Indidment  of  J.  S.T?'c^' 
as  Acceffary  to   four,  by  thefe  Words,  that  J.  S.  fciens  ipfos  quatuor  ho~  Letter  B. 
mijies  feloniam  prcedicfam  fccijj'e  apud  D.  felonice  rcceptavit,  is  naught  for  ^^'^-  ^  ^°^' 
not  faying  eos  receptavit,  for  it  doth  not  appear  how  many  of  them  the  pi.  ^o.  ^^^' 
Indi(5tors  have  found  him  to  have  received,  whether  all  four,  or  three,  ori^edey^i. 
two,  or  but  one.  H  Vc  ^'f 

Sc(^.  66.     It  hath  been  ^  holden.  That  an  Indidlment  charging  a  Con-s  P.c.  95.  " 
ftable  with  having  voluntarily  and  felonioufly   fuffered  a  Perfon,  arrefted  ^^"^^  ^■. 
by  him  upon  Sufpicion  of  Felony,  to  efcape,  without  fliewing  what  the  ment ^"e"^' 
Nature  of  the  Felony  was,  and  that  it  was  adually  committed,  is  void  for  VideVitz. 
the  Uncertainty,  not  only  becaufe  it  appears  not  but  that  the  Offence  ofp°'°  ^5-  76- 
which  the  Party  was  fufpedled,  was  never  adlually  committed ;  in  which  Sea  Te,  17!*' 
Cafe  the  Efcape  could  '  not  be  criminal;  but  alfo  becaufe  it  appears  notCh.i8.Seft 7. 
what  the  Felony  was,  and  unlsfs  the  Arreft  were  for  a  Felony,  the  Efcape^**  «9-Seft. 
could  not  be  felonious.     But  it  is  fiid.  That  an  Indidfment  for  knowingly -"'g  Ed.  4.  j. 
receiving  Perfons  outlawed  for,  or  convided  of  Felony,  or  for  knowingly  P';  6- 
fuffering  fuch  Perfons  to  efcape,  ■"  may  be  good  without  fliewing  what  the  mem/^6.^' 
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LeKrG  ^^"  -^^^^^X  ^^^^^  °^  *^^^^  '"^  ^^^  adtually  committed,  if  the  Record  of  the  Out- 
v!de  Fitz.  lawry  or  Conviction  be  fet  forth  with  convenient  Certainty :  And  the  mofl 
Coro.  377.  plaufible  Reafon  of  this  Opinion  feems  to  be  this,  That  it  may  be  fufficient- 
»Hp'c^'i^8^^  made  out  by  fuch  Record,  of  wliat  kind  the  Felony  was,  and  alfo  that  it 
«7H.6.'/2.b'.was  actually  committed,  Gfc.  It  is  holden  indeed  by  Sir  William  '  Staundford, 
Bro  indift-  Tliat  fuch  a  general  Indictment  for  receiving  a  Perfon  outlawed  for  Fe- 
Fiw^' India-  !°"y  ^"  ^^^^  ^'^"^^  County  wherein  he  dwells  is  good,  but  not  if  it  were 
ment.  II.  in  another,  becaufe  a  Man  is  bound  at  his  Peril  to  take  Conufance  of 
3  Keb.  760.  an  Attainder  of  Felony  in  his  own  County,  but  not  in  another.  But  I  much 
S.  p[  C.  96.  queftion  the  Authority  of  this  Diftinction,  fince,  as  the  Law  feems  now  to 
Letter  G-  be  ''  holden,  a  Man  is  no  more  bound  to  take  Conufance  of  fuch  an  At- 
■*  2  Lev.  zoS.tainder  in  his  own  County,  than  in  any  other. 

I  D'Anv^A-'  ^^^-  67.  It  hath  been  '  holden,  That  an  Indictment  finding  that  J,  S. 
bridg.  ig  pi  fa  enter  receptavit  fuch  a  one,  being  a  Felon  is  not  good,  for  this  Reafon 

^2  rT  L  '^'"°"g  others,  becaufe  it  doth  not  exprefly  find,  that  J.  S.  knew  the  Per- 
'  I  H.  5. 5.  ^on  fo  received  by  him  to  have  been  a  Felon.  But  this  is  contradicted  by 
pi-  8.  otiier ''  Authorities,  by  which  it  is  holden.  That  tlie  Word  fcienUr  in  fuch 

s  P.  c.  18*1!^  ^^^^  ^^^^  ^^  conilrued  to  go  thro'  the  whole  Sentence. 

Letter  D. 

Fitz.  MiCno^-^  As  to  the  fecond  Point,  viz.  In  what  Manner  the  Body  of  an  Indictment 
3^^6.25.26.^'^  Common  Law  muft  defcribe  the  Perfons  mentioned  in  it;  1  fliall  endea- 

Theloal,  lib.    your  tO  fliew, 
II.  cap.  5. 

sQuxre  Ke-        I.  In 'what  Manner  it  muft  defcribe  the  Defendant. 

lyng  11,12.       2.  How  Other  Perfons  mentioned  or  referred  to  in  the  Indictment. 

"iH.sjpl.g. 
Raft.  Ent.  50. 

pi.10.54.pi4.  Se^.  68.  As  to  the  firfl  Particular,  it  is  faid,  That  an  Indictment  that 
^H^H  P^C  ^^^  King's  Highway  in  fuch  a  Place  is  in  Decay,  thro'  the  Default  of  the 
^75,  176.  Inhabitants  of  fuch  a  Town,  is  ''  good  without  naming  any  Perfon  in  cer- 
S.  P.  C.I  81.  tain:  Alfo  it  is  faid,  ''That  no  Indictee  can  take  any  Advantage  of  a 
Sj'rYch  23."^i^^k^"  Surname  in  the  Indictment,  either  by  Plea  in  Abatement,  or 
Sea.  i02.  otherwife,  notwithftanding  fuch  Surname  hath  no  Manner  of  Affinity  with 
i Theloal,  lib. ]^js  (.j.^^  Q^■^^^  ^^^  }^g  was  ^  never  known  by  it;  and  in  this  Refpect,  an 
lla^^^'J'      Indictment   differs  from  an  Appeal,  whereof  it  is  "^  certain  that  a  Mifnof-. 

II  H.  4!  41.  mer  of  a  Surname  may  be  pleaded  in  Abatement,  as  well  as  any  other 
P'.^J-^^^^^gg  Mifnofmer  whatfoever.  [73]  ^ 
Mifnormer.iS  Si'^.  69.  But  I  do  not  find  but  that  every  other  Mifnofmer  of  tbeDe- 
H.  P.  C.  243.  fendant,  except  that  of  the  Surname,  and  alfo  every  defective  Addition, 
J°"'^'^'^"^'are  as  fatal  in  an  Indictment  as  an  Appeal;  for  it  feems  generally  to  be  ' 
Iro.  Mifnof-  holden,  That  a  Mifnofmer  of  the  Defendant's  Name  of  Baptifm  may  be 
mer,  6.          pleaded  in  Abatement  of  an  Indictment.     Alfo  it  hath  been  ^  adjudged  to 

!^  Jon  ^4"' "  be  a  good  Plea  in  Abatement  of  an  Indictment  againft  one  by  the  Name  of 
»  2  Leon.  '  Sir  y.  S.  Knight,  that  he  is  a  Baronet,  and  no  Knight.  Alfo  it  hath  been 
248,  249-  1  holden,  That  it  is  a  good  Plea  in  Abatement  of  an  Indictment  againft 
^a^.'pi.T  Garter  King  at  Arms,  that  he  is  not  called  Garter  in  the  Indictment, 
m  Vide  fupra  becaufe  it  is  a  Name  of  Dignity,  being  given  him  by  the  Words  creamm, 
Ch.23^Sea.  ^^^^^^jj^^^^  j,n(j  mmen  imponimus -,  and  from  the  Reafon  of  this  Cafe,  it 
Shovve'r°392,  feems  plainly  to  follow,  That  the  Omiffion  of  any  other  Name  of  "■  Dig- 
393-  nity  may  be  pleaded   in  Abatement  of  an  Indictment:  "Andiffo,  why 

fn.H.PC.niould  not  the  Omiffion  of  the  Defendant's  Name  of  B.iptifm'be  equally 
240.  fatal .?  ^    ,. 

Srth'2*'  ^^^'  7°-     It  feems  to  be  agreed,  That  notwithftanding  an  Indictment  be 

"  Vide  CL 23.  the  Suit  of  the  King,  yet  being  within  the  exprefs  Letter  of  the  Statute  of 
Sea.  103.       I  H  K    K    concerning  Additions,  fct  forth  more  at  large  in  the  Chapter 

Keilw.  25. ,b.  •  J-  J  o  ^£ 

26.  a,  ■  .         - 

Quxre  Palm.  195. 
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of  'Appeals,    it '' cannot  be  conftrued  to  be  out  of  the  Meaning  of  it.*  Supra  Ch. 
From  whence  it  follows,  That  the  Want  of  a  fufficlent  Addition,  within  b  La  Addu^* 
that  Statute  is  as  good  an  '  Exception   to  an  Indidlmentj  if  '  Procefs  ofiion,  50. 
Outlawry  lie  on  it,  as  it  is  to  an  Appeal.     Alfo  it  hath   been  adjudged,  ^°"S '5"'°'° 
That  it  is  a  "  fatal  Fault  to  apply  fuch  Addition  to  the  Name  which  comes  Find  234.?*' 
under  tlie  AHas  JiSius  only,  and  not  to  the  firfl  Name :  But  it  is  faid  not '  B''"-  Addi- 
to  be  material  '  whether  any  Addition  be  put  to  the  Name  which  comes '^'"Leon^igv 
under  the  AHas  didiui  or  not,  becaufe  what  is  fo  exprelfed  is  not  material.  Shower  392, 
But  it  is  fo  great  a  Fault  to  put  no  Addition  to  the  firil  Name,  that  where  393- 
fcveral  are  indicated,  fuch  an  Omiffion,  in  Refped:  of  one  of  thehi,  makes  pi  ^^ '^"* 
^ the  Indictment  '  vicious  as  to  all.  [74]  And  it  may  be  probably  argued,  L)>er 46.  pi. 
that  there  is  the  fame  Reafon  for  the  like  Fault  in  an  Appeal  againft  diversj  j'J*  '^* , 
to  abate  it  alfo  as  to  allj  but  I  do  not  find  this  Point  ^  exprefly  agreed,  pi  9.  14.8.  pi. 
But  it  feems  clear,  That  generally  the  Law  is  the  fame  in  Relation  to  '  ^■ 
Additions  in  Indiftments  and  Appeals.     Having  therefore  already  treat-  c  s*  p  c  ^6^  * 
ed  in  the  Chapter  of  Appeals  of  the  general  Learning  relating  to  this  Sub-  2  H.  H.  P.  C; 
jedt,  and  fliewn  tliat  an  Addition   in  "  EngUjh  is   as    good  as  in   Lat'm ;  ^77" 
and  that  where  fcveral  Defendants  have  the  fame  Addition,    it  is  *"  fafeftjoH.  6.  pl.i. 
to  repeat  it  after  each  of  their  Names;  and  that  the   Son  being  of  theCro. Ei,  583. 
llime   Name   and   Addition    with   the  Father,    ought  to  be  diftinguiflied  ^j^^  ^    gg 
with  fome  '  farther   Defcription  5  and  having  alfo  Ihewn   what  is  a  fuffi-pi.  107. 
cient   Addition    of   the  "' Eftate,  or    Degree,    or  "  Myftery,    and    alfo   of}E'^'4  «-pl  3- 
the  "  Town,    Hamlet,    Place   and   County   of  the  Defendant:    And   alfog.^P.  C. ss!*" 
how  the  Defeft  of  an  Addition  may  be  "  falved  by  the  Appearance  and  Fitz  Procefs, 
Plea  of  the  Defendant,  I  fliall  refer  the  Reader  for  all  thefe.  Particulars  to|°^- 
the  Chapter  of  Appeals.  gt  Buift^^g?'. 

Se5l.  J  I.     As  to  the  fecond  Particular,  viz.  In  what  Manner  the  Body  ^  Vide  fupra 
of  an  Indirhnent  at  Common  Lftw  muft  defcribe  the  other  Perfons  befides^„^^" 
the  Defendant  mentioned  or  referred  to  in  it :  It  is  certainly  fafeft  to  defcribe  Fitz.  Count, 
them   with  convenient  Certainty,  which    will   hardly   be   difpenfed  with.'^- 
except   in   fpecial    Cafes,    and    for    fpccial    Reafons.     For    thofe    general  2 j"fefl^,og_ 
Indid:ments  which  1  anciently  feem  to  have  been  allowed  for  fullering  di- "^  Supra  ch. 
vers  Bakers  to  bake,  &c.  againft  the  Aflife,  &c.  nor  for  diftraining  divers  f|' '^'^'■'°^' 
Perfons  without  Caufe,  &c.  have  by  the  later  '  Authorities  been  holden  in-  23  (ea.  106. 
fufficient  for  their  Uncertainty  in  not  naming  fome  Perfons  in   particular  "^  Supra  ch. 
who  were  fo  fuffered  to  bake,  or  diftrained,  without  which  the  Court  CAn-^^^\'^^''   '^^ 
not  fo  well  know  what  Fine  will  be  proper;  nor  can  the  Defendant  be  fo" Supra cb. 
well  enabled  to  make  his  Defence,  nor  to  plead  the  Indidment  to  a  fub-^3  fe^-  "i 
fequent  Profecution.     And  for  the  fame  Reafons  among  others,  an  '  In- ^''supra  ch. 
diftment  for  taking  divers  Sums  of  divers  Perfons  for  fuch  a  Toll  at  fuch  :3-<e«a.  uS 
a  Rate,  without  naming  any   Perfons  in  particular,  hath   been  adjudged  p°g|j^'|'^^]j 
naught.     Yet  where  in  common  Prefumption  it  may  be  very  difficult,  if2j.  fea.  124. 
not  impoffible,  to  know  the  Names  of  the  Perfons  referred  to  in  an  In-"*  3 8  Art",  pi. 
didlment,  it   may  be  good  without  naming  any  of  them  5  "  as  where  one  gjg  "refent- 
is  indided  for  having  knowingly  received  and  harboured  divers  Thieves,  ment,  27. 
to  the  Jurors  unknov/n  ;  in  which  Cafe,  fuch  a  general  Charge  is  main- '  ^^°^  '"'^"^^ 
tainable   from  the  NecefTity   of  the  Thing ;  for  otherwife  a  notorious  Of-  2  Rol'.  Ab  80. 
fender  of  this  Kind  might  be  wholly  difpunifliable,  for  Want  of  the  Ju-pl  ".  2. 
rors  knowing  the  Names  of  the  Perfons  fo  received,  and  yet  might  be,g  °*^^ 
publickly  known  to  carry  on  fuch  a  Pradice,  to  the  common  Nufance  of=Pi.  Com.g5. 
the  Country  ;  in  which  Refped  it  cannot  but  be  reafonable  in  fuch  a  Cafe^-  ^p-  ^■ 
to  punidi  him,  tho'  not  as  an  AccclHIiry  to  the  Thieves,  without  fhewing 
that  he  had  received  Ibme  of  them  in  particular.     And  for  the  like  Reafon, 

if 
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» I  Ed.  3.  20.  if  a  '  Stranger  unknown  to  the  Country  be  found  flain,  or  if  the  dead  Bo- 
pl.  z6.  dyofaPerfon  who  was  well  known,  be  disfigured  in  fuch  a  Manner  by 

Fitz'^Coro''  ^^s  Wounds,  that  no  one  can  difcover  whofe  it  was,  it  is  certain  that  an 
159!  "  Indidlment  againft  the  Offender,  for  having  killed  quendajn  ignotum^  will 
23  Aff.  94.  i^g  good.  ''  And  upon  the  fame  Ground,  if  a  Stranger  unknown  to  the 
ment,  tV.  '  Country  be  robbed,  and  will  not  come  in  to  profecute,  nor  difcover  his 
S.  P.  c.  95.  Name  j  it  feems  clear,  That  an  Indidtment  againft  the  Offender  for  having 
^h^'h'p  C  '■obbed  qiiendarn  ignotinn  is  good.  And  if  Goods  be  found  upon  one  no- 
,81.  '  torioufly  fufpeded  of  Felony,  of  which  he  can  give  no  Manner  of  Ac- 
Pl.Com.Ss.b.  count,  as  where  a  Highwayman  is  apprehended  with  his  Pockets  full  of 
'  ^^"  ^'  J,  Watches  and  Rings  j  it  feems.  That  he  may  either  be  indidled  for  ftealing 
Dy. 99  pi. 61. fuch  Watches  and  Rings,  being  the  Goods  quoriwdam  ignotorum,  or,  as 
285.  pl.  38.  (q^-^q  c  ^^y^  f-Qj.  ftealing  them  generally.  Alfo  in  the  Indidtment  of  the 
to^^iJ?\ii.  Regicides  for  the  Murder  of  King  Charles  I.  it  was  ^  agreed,  That  the 
Noy  8;.  Fail  was  well  laid,  as  done  per  quendam  ig?iotum,  with  a  Vizor  on  his 
sT*^*"  ^^Face.  And  if  one  ileal  the  Goods  of  an  Abbey,  &c.  during  a  Vacancy,  he 
''Fitz''ln-  may  be  indid:ed  for  ^tAm-y'  Bona  Eccle/ire,  and  yet  the  Church  can  have 
dift.  12,  17.  no  Property.  But  thefe  feem  to  be  fpecial  and  extraordinary  Cafes,  depend- 
s^P.'c.''g5.  i"g  on  particular  Reafons,  and  grounded  on  manifeft  Neceffity,  without 
Letter  G.  which,  it  feems,  that  fuch  Indidments  cannot  be  maintained :  For  it 
a  H.H.P.  C.fggj^g  fQ  ]qp.  takeii  as  a  Ground  in  *^  many  Books,  That  regularly  the  Per- 
Dy'.99.  pl.6i.fons  offended,  as  well  as  the  Defendant,  ought  to  be  certainly  defcrib'd 
Keilw.  25.  in  every  Indidtment.  And  agreeably  hcieto  it  hath  been  ^  adjudged, 
sX*^*'"  ^^'That  an  Indidlment  for  ftealing  quandam  pecuim  panni  linei  ciijiifdam  J.S. 
Bro.'  India-  without  adding  de  bonis  <o?  catalln  cujiijdam  J.  S.  is  infufticient,  becaufe  it 
ment,  ii.  (^Q^h  not  exprefly  appear  to  whom  the  Goods  ftolen  did  belong.  Alfo 
r  i29!"a  '  ^^  was  anciently  ''  holden.  That  where  one  is  indicted  for  the  Death  of 
1 8  Aff.  15.  a  Perfon  unknown,  the  Inqueft  ought  to  tell  his  Name  to  the  Court; 
feems  contra-  j^^j  furely  this  muft  be  intended  where  they  have  fome  Means  to  know 
« Fiiz.  Tn-  it.  However,  from  the  Whole  thus  much  feems  plainly  to  follow.  That 
dia.  9, 26.  wherever  the  Perfon  injured  is  known  to  the  Jurors,  his  Name  ought  to 
Le«er^^^  be  put  into  the  Indictment.  And  therefore,  as  I  take  it,  thofe  '  Books 
Contra  Fitz.  which  feem  generally  to  allow  of  Indictments  of  killing,  or  robbing  Per- 
Indidl.  27.  fons  unknown,  are  to  be  underftood  with  this  Limitation,  That  fuch  In- 
20°'  "  '  '  dictments  are  then  good  when  the  Party  is  in  Truth  unknown  to  the  Ju- 
30  Air.pl. 37. rors.  And  agreeably  hereto,  others ''  who  fpcak  more  fully  of  the  Matter 
-Kdynge  .o.^gg^  plainly  to  go  upon  the  Neceffity  of  the  feveral  Cafes.  And  the 
pl''  I.  "^  ''^'Want  of  fuch  Neceffity  feems  probably  to  have  been  the  beft  Reafon  why 
Fitz  India-  Indictments  not  fliewing  to  whom  the  Wrong  was  done,  were  difallowed 
s*T'c  9-  '"  ^^"^^  of  ^^^  °^^  '  Books.  However,  it  is  certain,  That  an  Appeal  for 
»Lamb!  8^4.  the  Death  or  Robbery  of  a  Perfon  unknown,  is  in  no  Cafe  good,  as  hath 
Chj  5-  been  more  fully  ftiewn  in  the  "'  Chapter  of  Appeals. 

s'V.c.  95!''  Se^.  72.  It  hath  been  "  adjudged.  That  an  Indictment  of  an  Affault  on 
Letter  G.  ^0/6/?  Parifti-Pricft  of  D.  in  the  County  of  C  is  good,  without  mentioning 
«Cro.Ei.489.'^lg  Surname,  for  if  a  wrongful  Surname  of  the  Defendant  himfelf  will  not 
h^Ed.  3,  20.  vitiate  an  Indictment,  as  hath  been  more  fully  fliewn,  Sec^.  6g.  i'urdy  a 
pl.  26.  fortiori  the  Omiffion  of  the  Surname  of  any  other  Perfon  will  not  vitiate 

P^^'qo.J'  it ;  efpecially  where  fuch  Perfon  is  otherwife  delcribed  with  fuch  Cer- 
ii;9,  183.  tainty,  that  it  is  impoffible  to  miftake  him  for  any  other.  But  if  an  In- 
Vide  Bro.  In-  (jjctment  for  a  Wrong  done  to  a  Perfon  well  known  defcribe  him  only  by 

dia.  10.  ^  •'       ■' 

Hi  P  C.  207. 

Dy  285  pl  38.  ks.  P.  C  99.  Letter  G.  Pl  Com.  81;.  b.  129.3.  Keilw  25.  9H  6.  4;.  b.  VideDyergg. 
pl  61.  Dahonch.  131.  'Fitz.  India.  27.  30  Aff.  pl.  37.  i8Affpl.  15.  2  Leon  39.  "•  Supra  ch.  23. 
lea    78.         "KeiUv.  25.     Dy.285.pl.  38. 
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his  Name  of  Baptifin,  without  feme   Addition   to  dilllngiiifli   him   from 
others  of  the  fame  Name,  it  feems  "  queftionable,  Whether  it  be  not  in-"  ^''t^e  Dalion 
fufficient  for  the  Reafons   given  in   the  foregoing  Sedion  ?  it  is  '  foid,  in-  L-mba'd 
i\te;d,  in  a  fliort  Note  of  a  Cafe  m  Moor'?,  Reports,  That  an  Indidtment  Book  4  ch.  j. 
againft  one  CoA',  quod  burglarker  donnim  cujiifdam  Ricardi  fregit,   was  ad-^^^^*-- 
Judged  good,   without  the   Surname-,  and  it  not   being  there  mentioned, !  Moore 466; 
that  there   was  any  other  Defcription    of  the  Party    but  by  his  Name  of  p'-  66z. 
Bnptifni,  it  maybe  argued  that  that  alone  is  fufficient :  But' to  this  it  mayV^^''"" 
be   anfwered,  Th.at  the  only  Point  taken  Notice  of  as  adjudged,  is  that  the  Fitz^indift- 
Surname  is  not  ncceflary,  and  perhaps   in  the  Record  at  large  there  mi"-ht  ""^"f'  ^7- 
be  fomc  Addition:  But  granting   that  there  was  none,  yet   the  Authority  d '{f'^h^d  ''' 
of  this  Cafe  is  the  lefs  to  be  regarded,  becaufe  of  the  Books  cited  to  fup- Book  4.  ch' j. 
port  it,  "  two  fecni  to  be   dirediy   againft  it;  and  the  '  third,  which   is  ^°''"^  •'95- 
mo'ft  to  the  Purpofe,  only  proves  that  an  Indidment  for  ftealing  the  Goods Fifz^'indift-^" 
aijiifdam  ignoti  is  good,  which  feems  by  no  means  to  come  up  to  the  Point '"^"f.  '7- 
in  Queflion,  as  hath  been  more  fully  Ihewn  in  the  precedent  Sedtion.  Yet  '^'°'  '^'^''^" 
however  the  Law  may  ftand  in   relation  to  fuch  an  Uncertainty,  it  feems  SP  c.  95  b. 
to  be   ^   agreed,  That  a  Repugnancy   or  Abfurdity  in  the  Defcription  of  ^''"^^  ^'''•^'*- 
tl;c  Perfon    injured  will  vitiate  an  Indictment ;  as  where  one  is    indicted  f^'tevin 
for  ftealing  hoim  pradidl'  J.  S.  where  no  J.  S.  was  mentioned  before,  for  436. 
though  in  Civil  Adions,  the  Word  prcediff  hath  been  fometimes    rejcdedj  '^'"•El  709- 
as  Surplus  and  void,  v/here  it  could  be  referred  to  ''  no  certain  Antecedent,  f*  \^ide  Cro. 
yet  this  may  perhaps  chiefly  depend  on  the  Statutes  of  Jecjiu'/es,  which  in  >■  549.  5  5°^ 
many  Cafes  help   Defeds   in  Form   in   Civil  Aftions,  but  extend   not  to  ^gg"',  5*^5. 
criminal  Cafes,  wherein    the  greatcH;  Exadnefs   is  required;     and    if   an  618.  pi  L' 
Award  may  be  defeated    by    appointing    a  ^  Payment  on  a  certain  Day  ^'^'^  7611  r. 
before-mentioned,  where  no  fuch  Day   was   mentioned  before,  it   cannot 5.^8^'!% 
well  be  imagined  that  the  like  Inconfiftency  will  be  lefs  fatal  in  a  criminal « Cro  ja.  149. 
Proceeding,  P'^  »• 

Sr^.  73.     It  hath  been  ^  adjudged  not  to  be  neceffary  in  an  Indidmentpi.  "j.  ^6^^' 
of  Death  to  alledge,  that  the  Perfon  killed  was  in  the  Peace  of  God,  and  of  pl  6. 
our  Lord  the  King,  &c.  tho'  fuch  Words  are  commonly  put  into  Indidments,  iT^'p  ^"'  ^^J 
for  they  are  not   ofSubflance,  and  perhaps  the  Truth  might  be  that  the 'Hob°  2*72.  ' 
Party  was  at  the  Time  actually  breaking  the  Peace.  ''  Dalton,     • 

St-'Jr.  74.     As  to  the  third  Point,  viz.  In  what  Manner  the  Body  of  ania^b  B 
Indidment   at  Common  Law  muft   defcribe  the  Thing  wherein  the  Of-ch.  5.  ^.'4*96. 
fence  was  committed ;    it   feems    clear   that   no  Indictment  can  be  Pood  *  ^-  ^-  ^-  ^• 
which   wants   a    convenient  Certainty  of  this  Kind:  And  therefore  it  isi'.Roi.  Ab 
'  faid  That  an  Indidment  for  forging  a  Leafe  of  certain  Lands,  without  S'- p'- 4- 
naming  fome  one  certain  Parcel,  is  infufficient.  Alfo  it  feems  to  be  agreed,  nV°''i,'^^' 
That  an  ^  Indictment  for  ftealing  i>ona  &  catalla  J.  S.  without  any  farther  Pa^ra.'lel  Cafes' 
Defcription  of  them  is  void   for  its  Uncertainty,  for  the  like  Reafons  for  ^-  '  <:li.  64. 
which  Indictments  charging  a  Man  with  being  an  Offender  in  general  are  i^f  Ro'i'  Ab 
void,  and  hath  been  more  fully  fet  forth  in  the  fifty-ninth  Section :  And  So  pi.  ,4. 
upon  the  like  Ground   it  hath  been   •  adjudged,  that  an  Indictment  for  a  p  ^""^  '  '9- 
Trefpafs  in  tu'o  Clores  of  Meadow  or  Paflure ;  or  for  diverting  quandam  B^  i/ch^^e!" 
''"  Partem   aqv<t  running  from   fuch  a  Place  to  fuch  a  Place,  without  any  ^^^-  88-  ' 
farther  Defcription  ;  or  for  ingrofTing "  tnagnam  quantitatem JJramims  &  f(V?i'r, "  ^^^'  f^^' 
or  "  diverfos  cumidos  tritici,  without   fhcwing  how   much  of  each ;  or  for  Vide  \  Buir. 
carrying  away  dtias  ^  centaias  cajei,  without  adding  the  Words,  libras  or  5 '7-  Shower 
unci  as,   or   fome    other   Subftantive  to  ccntenas ;    or  for  erecting  feveral  ''  o^,^Rof  r,. 
Cottages  contra  formam  Jlatuti,  without  fliewing  how  many,  ZSc.  are   in- 134.  ijj. 
futficient   for  their  Uncertainty.     As   to  the  '  Cafe   of  the  King   agaiiirt '^ '"''°^'-754- 
Jf^etMWig,  wherein  the  Court  difallowed  an  Exception   to   the  Generality'go.  pK,^. 

O  o  o  Jf '  2  Xtb  175, 
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of  an  Indi(£linent  for  taking  qiiofdani  pifces,  without  fhewing  how  many,  it 
may  be  anfvvered,  that  this  was  contrary  to  the  Opinion  of  Mr.  Juflice 
,  J,  Twifden,  and  was  only  the  fudden  Opinion  of  two  of  the  other  Judges ; 
c.  2c8.  °^^  neither  docs  it  appear  that  the  Indiftment  was  adjudged  good,  but  only 
"  Lambard,  that  the  Court  refufed  to  quafh  it,  and  ordered  the  Defendant  to  plead  to 
B.  4.  ch.  5.  j(.^  However,  it  feems  clear  from  conftant  Experience,  "  That  if  an  Indift- 
'  D.iit.  ch.  ment  be  uncertain  as  to  fome  Particulars  only,  and  certain  as  to  the  reft, 
'3'-  it  is  void  only  as   to   thofe  which  are   uncertainly  expreffed,  and  good  for 

B.  4.th.  J.    the  Relidue. 

fol.  497,498.  &:7.  75.  If  the  Indictment  be  for  a  Larceny  or  Trefpafs  on  a  living 
2  H.  H.  P.  c.  Thing,  as  an  Ox,  Sheep,  or  I  Jorfe,  Gfr.  it  feems  to  be  holden  by  ''  Lam- 
Vide  Cro!  ja.  1^^''''''^  and  '  Ddtoji,  that  it  is  moft  proper  to  exprefs  to  whom  the  Property 
130-  of  it  belonged,  by  calling  it  refpcdlively  the  Ox,  Sheep,  or  Horfe  of  the 

de^™«^'7  Party  injured,  without  ufmg  the  Words  bona  or  c  at  alia :  But  that  it  is 
248.  '  'proper  to  ufe  thefe  Words,  where  the  Thing  taken  was  not  a  Hving  Crea- 
*Raft.  Entr.  x.m(i.  h\{o  it  is  holdcn  by  ^  La/iibard,  that  it  is  proper  to  fliew  the  Worth 
s'Re.niter  of  all  living  Things,  and  alfo  of  fuch  dead  Things  as  are  fold  by  Weight 
9V  b  or  Meakire,  by  exprefling  that  they  are  of  fuch  a  Price,  and  the  Worth 

fte^"^^^b^in  °^  Other  Dead  Things,  by  expreffing  that  they  are  of  fuch  a  Value  j  yet 
the  Writ  de  HO  Inftauce  is  produced  where  any  Indidlment  has  been  dilallowed  in  either 
warrena  fu-  Cafe  for  a  Variance  from  thefe  Rules.  And  as  to  the  firfl:  of  them  it  is 
fhat'df  parTo''  ^'^''ther  obfervable,  that  the  "  Precedents  in  Crompton  of  Indidments  for 
fraao,  and  ftealing  of  Horfes,  and  Oxen,  exprefly  alledge  the  Horfe  and  Ox  ftolen 
Q4.  a.  in  the  ^^,  ^^;^/^  ^  catallis  cujiijdcm  J.  S.  &c.  Alfo  an  Appeal  of  ftealing  Sheep 
&caiains^a"°  ^"  ^  Rafial's  Entries  exprefly  alledge  them  de  bonis  &  catallis  of  the  Appel- 
reftatis,  94.  b.  lant.  And  as  to  the  fecond  of  the  Rules  above  mentioned,  it  Is  obfervable 
in  the  Writ  jj^^j  ^^iq  Direftions  in  the  =  Regifter  concerning  this  Matter,  which  feem  to 
parcatis,  &c  be  the  chief  Foundation  of  the  laid  Rule  are  thus  expreffed,  that  in  a  Writ 
and  in  that  de  of  Trcfpafs  of  immoveable  Chattels,  the  Writ  fliall  fay,  Tants  de  chattmx 
f-raal'xori,"'  '^'^  'valcntiam  X.  S.  But  if  it  be  brought  of  a  moveable.  Chattel,  it  fliall 
&c.  and  96.  b.  fay  precH  X.  S.  and  fion  ad  valcntiam.  Yet  it  appears  by  the  Regifter  it- 
in  that  de  fgjf^  (.j-,.^|.  ^^gj^  j^  Writs  of  Trefpafs  concerning  which  thefe  Diredlions  are 
&  o^y^'T'in"  given,  the  Worth  of  the  Things  taken  away  is  fometimes  omitted  for  the 
thacdeovibus  '  Whole,  and  fometimes  for  "^  Part,  And  it  is  faid  to  have  been  '  adjudged, 
fugatis,  &c.  Th^t  fuch  Writs  are  good  notwlthftanding  fuch  Omiffions.  Alfo  where 
intheWri'tde  Things  moveable  and  immoveable  are  mentioned  together  in  the  fame 
claufo  fraflo.  Writ,  the  Worth  of  all  of  them  together  is  fometimes  "  expreffed  under 
fuccifu"q-  b  th^e  Words  ad  vakntiam,  (s'c.  And  fometimes  the  Worth  of  mo\'eable  Cha- 
in the  Writ  de  tels,  as  that  of  "  Corn  in  a  Granary,  Q?f.  of  "  Wine  in  a  Veffel,  and  of 
domofraaa,  p  Wool,  is  expreffed  under  the  Words  ad  vakntiam:  From  all  which  it 
Writ  de  ju-  feems  to  "i  appear.  That  the  faid  Dircftions  are  not  neceffary  to  be  ob- 
mento,  &c.  fu-  ferved  even  in  Writs  of  Trefpafs,  concerning  the  Form  whereof  they  are 
S,^"*'  ^"'^  "•  exprefly  given,  and  that  it  is  not  material  whether  the  Words  ad  vakntiam 
imparcati.s  ^  or  precH  are  ufed,  or  whether  any  Value  be  fet  on  the  Things  taken 
and  9,-.  b.  in  away  or  not.  And  if  fo,  why  fliould  it  be  a  greater  Fault  not  to  ob- 
&c."  and'^^n'^'  ^^^"^^  the  faid  Direftions  in  Indictments  which  are  '  not  tied  to  the  fl:ri(5l 
that  de  pifca  Fomis  of  Writs  ?  Therefore  from  the  whole,  it  feems  '  queftionable,  whe- 
ria  pifcata,     jj^^,^.  -^  ^„  necdful  to  fet  forth  the  Value  of  the  Goods  in  an  Jndidment  of 

&c.  and  in 
thot  de  domo 

frafta,  •S.c.  and  96.  a.  in  that  de  ovibus  tor.fi',  fee  and  96.  b.  in  that  de  warrena  fugata,  &c.  and  97.  a  in  that  de  porcis 
fugalis,  &c.  '  Regirter  97.  b.  Vide  Cro  Ja.  i  ;o.  i  Sid.  39,  i  ;o.  >"  Regifter  94.  a  in  the  VVrit  de  plfcaria 
piicata,  &c.  and  9;.  b.  in  that  de  pifca'  pifca'.a,  &c.  and  in  that  de  domo  frafta,  &c  and  96.  de  exciufis  llagni.  "  Re- 
gifter 95.  b.  in  the  Writ  de  bladis  inundatis,  &c.  and  q6.  a.  in  that  de  claufo  frado,  &c.  "  Regifter  g;.  b.  in  the  Writ 
de  vino,  &.'C.  P  Regifter  96.  and  in  the  Writ  de  ovibus  tonfis,  &c.  1  Vide  F.  N.  B.  88.  Letter  M.  Cro.  Ja  t30. 
1  Sid.  39,  ii;o,  121,  I?.  2  H.H.  P.  C.  183.  '  C^  Dy.  4.  26.  b.  •  See  Dalton,  ch.  1 3  i .  Lambard,  B.  4.  ch.  ;. 
fol.  496,  497,     2  H.H  P.  C,  185. 

Trefp.ifs 
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Trefpafs  for  any  other  Purpofe  than  to  aggravate  the  Fine,  and  wjietiier  it*  ^"p/'  ^'^■ 
be  neceflliry  in  an  Indidlment   of  Larceny  for  any  other  Purpofe   than  to!^'  '^'^  ^''' 
flievv  that  the  Crime  amounts  to  grand  Larceny,  and  to  afcertain  the  Goods  ^^s!  i*.  C.  u 
thereby  the  better  to  intitle  the  Profccutoi-  to  a  '  Reftitution.  '  ^S^P'"-  -^''• 

As  to  the  fourth  Point,  'viz..  in  what  Manner  the  Body  of  an  Lididment^  Buift  \^J^] 
at  Common  Law  muil:  fet  forth  the  Circumftanccs  of  Time  aiid  Place  ;  P  S.  I'.  C. 
Ihall  endeavour  to  (hew,  ?,"  L^tie;  A. 

'  Lambard,  B. 

4.  ch.  5. 

1,  How  it  ought  to  fet  forth  the  Circumftance  of  Time.  Dalt.ch.13j. 

2.  How  that  of  Place.  ^•^;  \"^'^^- 

tnent,  23. 
Dyer  164. 

Secf.yG.     And  firft  as  to  the  Circnmllance  of  Time,  I  find  it  no  v/hcrePJ- ^,°- 
holden.  That  it  is  neceffary  to  mention  the  Hour  in  an  Lidiftment.     But,H.HP. c! 
on   the  contrary,   it  is  faid,  '   That  if  there   be  any  Neceffity  for  it  in  an  177. '78. 
Appeal,  which  yet  is  '  queftionable,  it   is  from  the  Statute  of  Gkuce/ier,^^^.:^^^^-^?^^^' 
and  not  from  the  Common  Law  j   and  therefore  I  iliall  take  it  for  granted,. t^.   " 
That  it  is  not  neceiiarily   requireci  in  an  Indictment  j  fince  it  is   certain, ^tnch.  i. 
That  there  is  no  Statute  that  makes  it   fo,  and  tlie  Common  Law  feen^s  tOjjJ°brief' 97- 
have  required  no  greater  Certainty  in  an  Indiftment  than  in  an  Appeal.  3  H,  7.*  n. 

SeB.  yj.     But  it  is  laid  down  as  an  undoubted  Principle  in  all  the  Books  p'.  5- 

^  that  treat  of  this  Matter,  That  no  IndiiSment  whatfoever  can  be   good,  pi,  '^o.     ^ 

without  precifelv  Hiewing  a  certain  Year  and  Day  of  the  material  Fadls  vide  Fitz. 

alledged   in    it.  '  Alfo  it  hath  been  ^adjudged.  That  the  Sheriff's  Return  f '■'''"  f^- 

of  a  Refcous,  without  Hjewing  the  Year  and  Day,  is'  infufficient  becaufeDy.69.pl. 29; 

fuch  a  Return   is  in  Lieu  of  an  Indiftment.     Alfo  it  is  taken  for   granted '°  Ed.  4.  15. 

in  ^  Dyer,  That  an  Lidiclment  of  Refcous   is  not  good,  without  exprefly  q^^I*  5  h. 

fliewing  the  Day  and  Year  both  of  the  Arreft,  and  alfo  of  the  Refcous^  and;.  17.  b.  18. 

that  the  Time  of  the  latter  is  not  fufficiently  fliewn,  by  ?  fliewing  that  of  the^-        , 

former.     And  where  an  Indiilment  of  Refcous  fet  forth.  That  J.  S.  com-c  ntrary  is 

mitted   fuch  a  Felony  fwch  a  Day,  and  Year,   and  Place,  per  quod  A.  B.  adjudged  z 

pmdiBum  ].S..cepit&   arrejlavit,   &  i?i  faha  ciijlodiafua   adtiuic  &  ibi- ,^'^°J'   '°' 

dem  eiindem  J.  S.  habiiit  &  cujiodivit,   it  is  made  a  ''  ^itrc.  Whether   then  Dy.  164. 

Lididtment  be  not  infufficient,  becaufe  no  Time  of  the  Arreft  is  alledged  inP'-.^o- 

the  fame  Sentence  with  it;  and  it  is   doubtful  whether  the  Time  of  the  ^  J^'j-g^.'^gg, 

Cuflody  which  is  alledged  in   the    next  Sentence,  by  Force    of  the  Co- Moor  555. 

pulative  be  applied  alfo  to  the  Arreft  or  not,   and  D\cr  feems  rather  to  m-t'J'^}'^ 
r,.  ,        '^  /^    •    •  TT  •     •  <       rm'        •,-         T    T -,       Raft.  En- 

cline  to  the  contrary  (Jpmion.     iloweverj  it  is  certain,  Tnat  ir  cHi  India- tries  263. 

ment  lay  the  Offence  on  an  '  uncertain  or  impoffihle  Day,  as  where  it  lays  pi-  ■;• 

it  on  a  "^  future  Day,  or  lays  one  and  the  lame  Offence  at  '  different  Days,  J  ^^  ^'  ''" 

or  days  it  on  fuch  a  Day  which  makes  the  Indidment  ''  repugnant  to  itfelf,  ">  Supra  feft. 

it   is  void.     Alfo  it  hath  been  adjudged.  That  no  "  Defeft  of  this  Kind  can^4  &ch.  23. 

be   helped  by  the  VerdicfL     Alfo  it  is  fiid.  That  an  Indiftment  of  Death  „'',  r  j"  Ab! 

laying  an  Affault  at  a  certain  Time  and  Place  is  "  not  fufficient  without  re-?^ '•  N-  '• 

peating  the  Time  and  Place  in  the  Claufe  of  the  Stroke,  and  the  like  R"le  °  ^"P^^'^'^g^^ 

feems  alfo  to  hold  as  to  Indidments  of  other  Felonies,  in  which  refpedl  fuchHed-y  3;. 

Indidments  differ  from  Indictments  of  Trefpals.     Alfo  it  is  p  certain.  That  "9.  ''°- 

an  Indidment  of  Death  ought  as  well  to  fet  forth  the  Year  and  Day  of  the  Jg  '^''  '^' 

Death  as  of  the  Stroke,  that  it  may  appear  that  the  Party  died  within  the  i  Buhl  203, 

Year  and  Day.     But  thefe  Matters  having  been  more  fully  confidered  in  the  ^°4-  ^^  ^^ 

Chapter  of  Appeals,  I  fl^iall  refer  the  reader  thither  for  the  better  Under- 2,"^fea^go. 

landing  of  them.  iDy  28.pl.6. 

Seit  78.'    It  feems  to  be  'i  generally  agreed.  That  the  Words  ^^//^/w  Gf  ^"-"^g^-^- 

ihidem  in  the  fubfequent  Claufes  of  an  Indidment  are  of  the  .fame  Effed  vide  Keilw. 

as  if  the  Year  and  Day  mentioned  in   the  former  Part  of  it  had  been  ex-  '°°-  *'"Pr^„ 

■'  n     ch.  23.  fea. 

Pfefly88.4Co.4i.b. 
Quxre  Dyer 
1  64.  pi.  60. 
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'7  H.  6.  39-prefly  repeated.  Alfo  it  it  hath  been  '  adjudged,  That  an  Indictment  laying 
rit:^  Error,  the  Offence  on  \k^  Thurfday  after  the  ib^y  o(  Pcntcco/i  in  fuch  a  Year  is 
17.  good  :  And  from  the  like  Ground  it  feems  to  follow,  That  an  Indictment 

PioWj^Com.  laying  it  on  thQ^Utas  of  Ea/Ier,  &c.  (which  fliall  be  taken  for  the  very 
"Lamb.  B.  4.  eighth  Day  after  the  Feaft,)  or  on  the  Tenth  of  March  "  laft  (if  it  may  be 
ch.  5.  fol.  afcertained  by  the  Style  of  the  SefTions  before  which  the  Indictment  was 
«^La'mb  B.  4  f'^^^")  J^'  ^^  good  as  if  it  had  fliewn  the  Day  and  Year  by  exprefly  naming 
ch.  5.  fol.     fuch  a  Day  of  fuch  a  Month,  G?f. 

49'-  Secl.  79.     And  where  an  Indictment  charges  a  Man  with  a  bare  Omiffion, 

ch.  °o  ft-a.  5  as  the  not  fcouring  fuch  a  Ditch,  &c.  it  is  ''  faid,  That  it  needs  not  fhew 
Lamb.  B.  4.  any  Time. 

ch.^j.  fol.  ^.^^_  gQ^     jj.  jg  j^p^  e  regular  to  fet  forth  the  Year  by  fliewing  the  Year 

'  Supra  ch.     of  the  King,  yet  this  may  be  difpenfed  with  for  fpecial  Reafons,  if  the 
4^  fed.  90.  very  Year  be  otherwife  fufficiently  expreffed,  for  that  only  is  material ;  and 
I  sfik. 'i9^j.   therefore  in  the  '  Cafe  of  the  Regicides  no  Year  of  any  King  was  laid  for 
« KeJing  11.  the  King's  Murder,  but  the  CompalTing  of  his  Death  was  laid  in  the  twenty- 
fourth  Year  of  King  Chnrks   the  Firft,  and  the  Murder  was  laid  on  the 
thirtieth  Day  cjnfde?n  mcnfis  Jafiuarii,  becaufe   if  the  Reign  of  either  King 
had   been   expreffed,  it  might  have  caufcd  a  Difpute  whether  that  or  the 
other  would  have  been  more  proper, 
t  Supra  ch.         ScB.  8 1.     It  is  ^  agreed.  That  a  Miftake  in   not  laying  an  Offence  on 
23.  fea.  87,  t}^e  very  fame  Day  on  v/hich  it  is   afterwards  proved  upon  the  Trial,  is 
3  ln?i''23o.    "o'^  material  upon  Evidence. 

2H.H.P.  c.  Secl.  82.  If  an  Indictment  charge  a  Man  with  having  done  fuch  a  Nu- 
'79-  fance  fuch  a  Day  and  Year,  &c.  and  on  divers  other  Days,  it  is  void  ''  only 

Dixon,  Trin.  ^^  ^^  ^^^  Facts  on  thofe  Days  which  are  uncertainly  alledged,  and  effectual 
2  Geo.  1.  for  the  Nufance  on  the  Day  fpecified;  but  if  it  charge  a  Man  generally 
VVe  fupra  ^vith  feveral  Offences  at  feveral  Times,  without  laying  any  one  of  them 
■  Shower  On  a  certain  Day,  '  as  with  extorting  divers  Sums  of  divers  Subjects 
389,  390.  for  a  Paffage  over  fuch  a  Ferry,  &c.  \y ^'l  between  fuch  a  Day  and  fuch=^ 
ve?fursimy  ^  ^'^y-  ^t  hath  been  adjudged.  That  it  is  wholly  void.  Yet  it  hath  been 
for,,  adjuc'ged  fokmuly  refolved.  That  a  Conviction  of  ^  Deer-ftealing  fetting  forth  the 
Trin.  1 3  Offence  between  the  Eighth  and  Twelfth  of  July,  &c.  is  fufficient. 
'zc^Ed.  3.  i5'c'i57.  83.  As  to  the  fecond  Particular,  I'iz.  How  an  Indictment  at  Com- 
43.  pi.  36.  mon  Law  muft  fliew  the  Place  where  the  Offence  was  done  ;  it  feems 
Fitz.  India-  agreed  by  all  the  '  Books,  That  no  Indictment  can  be  good  ^vithout  ex- 
geftio'n,  7.  '^'  prefly  fliewing  fome  Place  wherein  the  Offence  was  committed ;  which 
4H.7.8.PI  7.niuiT:  ""  appear  to  have  been  within  the  Jurifdiction  of  the  Court  in 
^8q"  ■  ■  which  the  Indictment  is  taken,  and  muft  alfo  be  alledged  in  fuch  a  Manner 
Kelw.  98.  pl.as  is  perfectly  free  from  all  "Repugnance  and  Inconfiftency  j  for  if  one 
^-  and  the  fame  Offence  be  laid  at  two   -  different  Places,  or  at  the  Town 

Ste  the  Boolis  of  B.  ^  aforefaici,  v^'here  no  fuch  Town  was  mentioned  before ;  or  if  in 
cited  Tea  70.  an .  Indictm.ent  of  Murder,  the  Stroke  be  laid  at  ^.  and  the  Death  at  B. 
LettTrs'd^e  ^""^  ^^^'^  '^^  '^^  "^  Concluded  that  the  Defendant  6'/V  y^7^«/V(?  mwdi-avit  the 
f,  g,  h",  '  '  Peffon  deceafed  at  j4.  the  Indictment  is  void.  And  fo  it  is  alfo,  if  it  do 
"VideKeihv.  r  ^^^  ]^y  ^  -p\z(^t  both  of  the  Stroke  and  Death;  or  if  the  Place  or  Places 
33.  p  .  9  ^^  alledged,  be  not  fuch  from  whence  a  ^  ^'ifne  may  come.  Yet  it  hath 
Cro.  El.  44.8.  been  adjudged.  That  a  Fact  laid  in  a  Parifli  of  Loidc?;,  with  fome  other 
W^tZl  Addition,  as  in  the  PariOi  of  St. '  Michael  in  Woocifirect,  London,  or  in  the 
■)■}.  h  ch  23  PariOi  of  St.  "  Laivrcncc  j'iir\\  is  good,  without  lliewing  the  Ward  in  which 

fea.   88,  8v, 

91  °  Z  ri.  7.  7.  pi    2z.         f  Cro   Ca.  465.     Vide  fupra  fea   74.  '5  See  ch.  23.  fea    88,  S9,  91.  ■■  Supra 

ch.   23.  fea.  0  2.     Hctlev  35,    118,   wq.     Dyer  68.  pi.   28.  '  Supra  ch    23.  fta.  92,  93.  '  9  O'.   66.  b- 

t'ontra,  Cio.  El.  732      S'Jpra  ch.  z^.  fea.  92.         "  7  H.  6.  36.  pi.  42. 

3  the 
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the  Parifli  lies.     But  tliele  ATattcrs  having  been  more  fully  treated  of  in  the 
•'' Chapter  of  Appeals,  and  alfo  in   the  foregoing  Part  of  this '' Chapter,  re-'^h.z?. 
lating  to  the  Certainty  of  the  Time  of  the  Offence,  I  fliall  refer  the  Reader^'fg^'^'sfJ'. 
thither,  for  the  fuller  Confideration  of  them.  "Supra'sea/' 

Sc£l.   84.     It  feems,  That  there  is  no  Need  in  an  IndicHiment  on  a  Statute,  7^-  77.  78. 
fetting  forth  the  Defcription  which  brings  the  Defendant   within  the  Pur- 
view of  it,  to  fet  forth   any  Place  where  thofe  Things  happened,  which 
brought    him   within   fuch  Defcriptions ;    and    therefore   where  a  Statute 
makes  it  High  Treafon  for  a  Perfon  born   within  the  Realm,  and  in  Po- 
pi(h  Orders,  to  come  into,  or  remain   in   the  Kingdom,  ^c.  there  is  no 
Need  in  an  "^  Indiiflment  on  fuch  Statute  to  fhew  in  what  Place  the  Defen-cpoph.93,94. 
dant  was  born  or  ordained.     Alfo  it  feems  to  be  ^  agreed.  That  a  Miftake^-  '•  Ch.  17. 
of  the  Place  in   which  an  Oifence  is  laid,  v/ill  not  be  material  upon  theg^,'^g^^' ^°* 
Evidence  on  Not  guilty  pleaded,  if  the  Faft  be  proved  at  fome  other  Place''  Videfupra 
in  the  fune  County.     But  if  there  be  no  liich  Place  in  a  County  as  that ^5"^-  ^'-^ 
wherein  an  Offence  is  laid  in  an  Appeal  or  Indidlment,  all  Procefs  on  fuchni.'  ^^'  ^  ' 
Indidlment  or  Appeal  is  made  void  by  the  Statute  oi  j  H.  5.  and  9  H.  5.  i.Kelyng  15. 
and  18  ^.  6.  12.  By  the  lall  of  which  Statutes  it  is  recited,  That  ?"«  ^/-''?h'p  c^26  , 
Parliament  holden  in  the  ninth  Tear  o/H.  5.  //  was  ordained.  For  that  many  zt^'. 
People  of  Malice  caufe  often  the  King's  liege  People  to  be  appealed  or  indicted 
in  diver  J}  Counties  of  'Treafons  or  of  Felonies,  fnppq/ifig  by  the  fa  id  IndiSi- 
}nents  or' Appeals,  that  the  f aid  Treajons  or  Felonies  were  done  in  a  certain 
Place  in  fuch  a  County,  &c.  where  no  fuch  Place  is  in  the  fame  County,  that 
the  Procefs  of  the  fame  pall  he  void;  and  that  the  IndiSfors,  Procurators 
and  Confpirators  fiall  he  punijlied  by  Fine,  &c.  by  the  Difcretion  of  the  fu- 
fices,  and  alfo  liable  to  Writs  of  Conspiracy,  and  by  the  prefent  Statute  the  a- 
bove  recited  Statute  is  made  perpetual. 

Se6f.  85.  It  is  obfervable.  That  the  Statute  made  in  the  ninth  Year  of 
H.  5.  herein  referred  to,  feems  to  be  wholly  omitted  by  Keble  and  Pulton, 
who  have  no  other  Statute  concerning  this  Matter  made  in  the  ninth  Year 
of  Henry  V.  excepting  the  firft,  which  only  confirms  a  Statute  made  in 
the  feventh  Year  of  the  fame  King  concerning  Appeals  and  Indicftments ; 
and  there  is  no  other  Statute  whatfoever  in  the  feventh  Year  of  that  King 
mentioned  in  Keble  or  Pulton,  but  only  one  which  requires  the  Juftices  be- 
fore the  Award  of  any  Exigent  to  inquire  by  Inqueft  of  Ofhce,  Whether 
there  be  any  fuch  Place  in  the  County  as  that  wherein  an  Offence  is  laid  in 
an  Appeal  or  Indiftment.  But  this  Statute  feems  only  to  extend  to  tjie 
County  of  Lancafer,  for  it  is  dire<fted  to  the  Chancellor  of  that  County, 
and  recites.  That  Perfons  had  been  indifted  and  appealed  in  Places  falfly  al- 
ledged  in  the  laid  County,  and  in  the  enadting  Part  fpeaks  only  of  Juftices 
who  had  Power  to  determine  Felonies  in  the  laid  County,  and  in  the  latter 
exprelly  commands  the  laid  Chancellor  to  caufe  it  to  be  proclaimed  in  the 
fame  County,  but  mentions  no  other.  From  all  which  I  fee  not  how  it 
can  extend  to  any  other  County,  and  yet  Wingate  in  his  "  Abridgment  =  wingate's 
makes  it  equally  extend  to  all  Counties.  However,  '  Rajlal  in  his  Col-  Abridgment 
lecflion  of  Statutes  feems  to  have  fet  down  the  very  Statute  Which  is  referred  "^(^'^'^^Ij^gp 
to  by  the  above  recited  Statute  of  18  //.  6.  12.  and  this  is  certainly  ?  flilhhe  Title  of 

in  Force.  ConCpiracy, 

Seft.  3. 
'Rail.  Sta- 

As  to  the  fifth  Point,  viz.  Where  the  Body  of  an  Indidlment  may  be  tutes,  Con- 
vitiated  by  fdfe  or  improper  Latin,  or  the  Ufe  oi  Englifh  inftead  oi Latin ■,^f"^'^^i  5-     , 

T  /I     11         J  n  "  -^  'BLamb.  B.  4. 

I  fliall  endeavour  to  fliew,  ch.  j.f.  493: 

F.  n!b.  115. 

Vol..  II.  Ppp  I.  Where ^- 
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1.  Where  flxlfe  Latin  will  vitiate  an  Indidment. 

2.  Where  a  Word  which  is  not  Latin. 

3 .  Where  fuch  Faults  are  holpen  by  an  Anglice. 

ScB.  86.  As  to  the  firil  of  thefe  Particulars,  it  feems  to  be  holden  ge- 
» q  Co  izi.a.neraily  in  fome  ■>  Books,  that  no  fiilfe  Latin  will  vitiate  an  Indictment  j 
Cro.  Ca.  465!  and  it  feems  to  be  holden  by  my  Lord '' Co-^^,  That  an  Indidlment  fhall 
v^deCto"Ei'"°'^  be  quafhed  for  any  falfe  Concord  between  the  Subftantive  and  Ad- 
io8%i'.°3.   "jedive,  zs  prajatce  Regi,  ox  Frafato  Regiiia^  becaufe  tho'  the  Expreffions 

2  H.  H.  P.  C.  be  incongruous,  yet  they  are  Latin  and  fignificant  j  neither  do  I  find 
'^^"  this  Opinion  denied  by  any  other  Authority,  and  therefore  I  leave  it 
'  Vide  Cro.    to  be  confidered.  Whether   it   may    not    ftill   be    maintained,  efpecially  "= 

"EI.  108  pl-s-confidering,  That  the   Senfe  appears  as  fully,  clearly  and  exprefly  from 
fuch  Latin  as  if  it  had  been  never  fo  properly  expreffed.     And  it  feems  alfo, 
-^Yeiv.zj.zS.That  the  like  Reafon  may  be  given  for  the  Cafe  \n^  Teherton,  wherein 
an  Indiftment  of  forcible  Entry,  finding  that  the  Defendant  uniim  mefua- 
giiim  ingrejfim  fecit,  without  adding  the  Word  in  before  mefuagium,  was 
adjudged  good;  but  it  is  faid  in  the  Book,  That  this  is  not  falfe,  though  it 
be  not  fine  Latin ;  by  which  it  feems  to  be  implied.  That  if  it  had  been 
falfe  Latin,  it  might  have  vitiated  the  Indidment.     However,  it  feems 
to  be  fettled  at  this  Day,  That  an  Indidment  againft  two  or  more,  lay- 
ing the  Fad  charged  againft  them  in  the  fingular  Number,  is  infufficient, 
<=  Dominus     as  where  it  finds.  That  A.  and  B.  infiiltum  '  fecit ;  the  Reafon  whereof 
Rex  verfus     pef^aps  may  be  this.  That  it  appears  fomewhat  doubtful  upon  the  Face  of 
Term."HiiI.   the  IndicT;ment  whether  the  Jurors  intended  to  charge  more  than  one,  be- 

3  Georgii  1.  caufe  the  Fad:  is  laid  in  the  fingular  Number,  which  it  feems  abfurd  to  apv 
zKeb.  51.  J  j.^  more  than  one,  and  therefore  the  Indiftment  is  infufficient  for  its 
vid^e  Cro.  Ca.  Uncertainty.  As  to  *'  Falwood's  Cafe,  wherein  Croke  reports  the  contra- 
465.573-  ry  to  have  been  refolved,  it  is  certain,  That  the  Verb  in  the  Record  is 
Cro^.  El.  754.  .^^  ^^^  pj^^^^j  Number.  And  as  to  the  ^  Cafes  wherein  Faults  of  this 
'Cro.Ca.489.  Kind  have  been  amended  in  original  Writs,  as  tefieat  conventionem  for  tene- 
8  2  Vent.  173.^^^^  ^^^  £^^^  like;  it  may  be  anfwered.  That  thofe  Amendments  were 
Iz^"."  ^^'^'  made  by  Virtue  of  the  Statutes  of  ^  Amendments,  which  extend  not  to 
zSaund.  38.  criminal  Proceedings.  And  as  to  the  Cafe  in  '  Bulftrode's  Reports,  where- 
Cro.  Ja.  306,  .^^  .J.  .^  ^^.  J  j^  j^^yg  i^ggj^  refolved,  That  an  Indiftment  of  Felony  againft 
*Saik. 51.52. more  than  one  in  the  fingular  Number  was  amended,  and  there- 
6  Mod.  268.  yppjj  ^^g  Defendants  were  adjudged  to  be  hanged  ;  it  may  be  anfwered, 
•  2BuUl.35.  r^^^^  .^  j^^j^  ^^j.  ^ppggr  in  what  Part  of  the  Indiftment  the  fingular  Num- 
ber was  put  for  the  Plural ;  neither  is  the  faid  Refolution,  in  whatfo- 
ever  Senfe  it  be  taken,  reconcileable   with   the   later  Authorities,  as  fhall 

"zKeb.  51.  be  more  fully  fhewn  under  the  twelfth  Point.     But  it^isi^faid.  That  a 
pi.  9.        '  Fault  of  this  Kind  is  made  good  by  the  Grand  Jury's  finding  the  Indidl- 
ment  Billa  ^era  againft  one  of  the  Defendants  only ;  the  Reafon  where- 
of perhaps  may  be  this,  That  the  Uncertainty  of  the  Indidment  is  fup- 
plied  by  fuch  an  Indorfement.     But  this  feems  contrary  to  the  Autho- 
rities relating  to  this  Matter  cited  in  the  fecond  Sedion.     Alfo  it  hath 
'  Cro.  Ca.      been  '  adjudged.  That  where  a  Bill  of  Indidment  lays  the  Fad  in  the 
464, 465.      plural  Number  againft  two,  and  it  is  found  Billa  vera  as  to  one  of  them 
only,  it  is  good ;  and  yet  the  Verb  in  the  plural  Number  in  the  Record 
muft,  after  fuch  a  Finding,  be  applied  only  to  one  Perfon  ;  but  to  this  it 
may  be  anfwered,  That  there  is  no  Uncertainty  either  in  the  Bill  or  Indorfe- 
"  I  Sid.  219.  ment.     Alfo  it  hath  been  "^  adjudged,  That  the  Word  Sohet  inftead  oi  Sol- 
vat,  is  not  fatal  in  a  Judgment ;  but  that  a  new  one  fhall  be  given. 

I  BedJ.  %y. 
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Se£i.  87.     As  to  the  fecond  Particular,  njiz.  Where  the  Ufe  of  a  Word  ^  tT.H.P.G. 
which  is  not  Latin  will  vitiate  an  Indiftment  j  it  feems  generally  '  agreed,  .(^^ggj^'g. 
That  an  Indictment  wholly   in   Englijh  is  void,  which  feems  to  depend  pi- 4- 
upon   the  Statute  of  36  Ed.  3.  15,  By  which   'tis  enaSled,  Thai  all  Pleas^f-'^^"^- 
•which  be  pleaded  in  any  of  the  King's  Courts  jhall  be  entered  and  enrolled  ^'' 
in  Latin,     And  from  hence  it  feems  clearly  to  follow,  That  if  any  ma- 
terial Part  either  of  the  Body  or  Caption  of  an  Indidlment  be  exprelled  in 
a  Word  which  is  not  Latin,  as  by  the  Word  '  ercSl aver  tint,  inftead  oi  erex-  "  Cro.  EI. 
enmt,  or  "  brachia  fiia  dextra,  inftead  of  brachio,   o'c  ^ prcefentanf    fA://?/Vf  5'- p'- z=- 
inftead  oi prafe?ifat\  the  Indidlment  is  infufficient ;  (except  in  fomc  fpecial  137.pi.  ,0. 
Cafes  herein  after  fet  forth)  for  no  one  can  fay,  That  the  bare  giving  a  Latin  '' '  Sid.  17;. 
Termination  to  a  Word  unknown  in  that  Language,  can  make  it  become   |"  ^^°' 
Latin  ;  and  if  the  Want  of  one  material  Word  may  bs  fupplied,  why  not  the 
Want  of  two,  and  fo  on?  It  hath  i-ideed  been  "  holden.  That  a  Fault  of'?Co.i;gb. 
this  Kind,  as  imaginavit,  for  imaginatus  eft,  avce  for  avia  is  amendable  fJ^'^"^"  3v 
in  an  original  Writ,  which  yet  is  denied  by  others,  if  it  be  in  a '^  Sub- pi.  ,7. 
ftantial  Part.     However,  it  feems  certain.   That  fuch  Amendment  muftN  Bend.33. 
depend   upon   the    Statutes  of  Amendments,    which   extend  ^  not  to   cri-^Vj' 
minal  Proceedings.     Alfo  it  feems.  That  it  is   no  lefs  a  Fault  to  make '  i  Lev.  1,  2. 
Ufe  of  a  Word   which  is   proper  Latin   in   another  Senfe,  whether  en->'^°-4;- 
tirely  different,  or  of  a  much  larger  Extent,  than  that  in  which  it  is  ufed,  gj'^jjk  ",''.3 
as  of  the  'Word^  cotlis  for  colli,  or    mala  ars  for  vencjiciuin.     Alfo  it  feems  6  Mod.  268. 
agreed.  That  an  Abbreviation  not  juftified  by  legal  Ufage,  as  ''  Dno  with-  "^^j^  '"f"'* 
out  a  DaH:!,  for  Donmio,  ^  R.  Rs.   for  Regni  Regis;  or  the  Expreffion   of  h^,  Bulft!  log, 
a  Number  in  a  Fig'.*es  that  are  not""  Roman,  is  equally  fatal  as  it  would' ^oy  85. 
have  been  wholly  to  have  omitted  what  you  endeavour  in  fuch  Manner  l^°^' ''^l' 
to  exprefs.     Alfo  it  hath   been  "  adjudged.     That   an  Inquifition   finding  "=  i  Sid.  %';. 
that  J.  S.  feipfum  emerfit,  ^c.    is  infufficient  j  becaufe  emergo  doth   not  *  '  ^'''- '4°- 
fignify  to  put  into,  but  rife  out  of  the  Water,     "Alfo  it  is  faid.    That "  sid^4o  pl^6*. 
an  Indi(ftment  has   been  qualhed  for   the  Words  Face  Regia,  infiead  of  3  Keb.  301. 
Pace  Regis;  but  it  appears   not   what  was   the   Nature    of  the   Indidt- ^^^^- '°^- 
ment,  nor  in  what  Part  of  it  thefe  Words  were  ufed,  and  therefore  I '  2  Lev.^'o. 
would  fuppofe  it  to  have  been  in  fuch  Part  of  fome  Indidment   wherein  3  ^Jod.  100. 
thofe  ExprefTions  are  fo  material  that  they  cannot  be  rejefted  as  Surplus  g^^'^j'"^- ^7* 
and  immaterial ;  for  it  feems  to  be  a  fettled  Rule,  That  nothing  which  "^i  Sid!'i4o. 
may  be  fo  rejedled  fhall  vitiate  an  Indidlment ;  as  where  the  Year  of  the 
Lord  is  written  in  common  p  Figures,  but  the  Year  of  the  King  is  well  p  ,  salk.  19;. 
expreffed,    or    where    an    Indidment    is    faid   to    be   taken    before  J.  S.  '  Mod.  78. 
and    J.  N.  '^  duo   Jii/Iiciariis,   &c.     Alfo  it  feems,  That    the   Ufe   of  a,CroEl  .08 
Word  which    is   not   proper  Latin,    as   of  the  '  Word   contrafacere,    for  pi.  3. 
counterfeiting,  may  be  made  good  by  Precedents.     And  there  can  be  no' 2J°"-49.5o- 
Doubt  but  that  '  Terms  of  Art,  which  are  neceffary  in  all  Indictments,  as.p^it^i, 
Felonia,  Murdrum,  Burglaria,  and  fuch  like  are  good,  tho'   they  be  not  10  Co.  133.  ' 
good  claflical  Latin ;  for  they  are  of  fuch  a  complex  and  peculiar  Signi- 
fication as  no  proper  Latin  Word   will  come  up  to.     Alfo  it  hath  been 
'adjudged,    That  a  literal  Tranflation  of  a  Statute   into  Latin  is  fufficicnt,  t  2  Lev.  221. 
if  intelligible,  let  it  be  never  fo  unelegant,  as  where  it  fets  forth  that  the 
Defendunt  fuper  caput  Juu?n  / roprium  did  forge.  Meaning,  That  he  did  it 
of  his  own  Head. 

SeS}.  88.     As  to  the  third  Particular,  viz.  What  Faults  of  this  Kind  are  2  H.  H.  P.  C. 
holpen  by  an  yifiglice :  It  Icems  to  be  holden  generally  in   fome  Books,  '69. 
That  the  Ufe  of  a  Word  which  is  either  not  Latin  at  all,  or  not  Latin  in 
the  Senfe  in  which  it  is  ufed,  may  in  many  Cafes  be  holpen  by  an  Anglice, 

as 
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^^■<o-^'^-n^-x%'  ercclcwenint^  (inglice  did  ered ;  ^  Retes,  anglice  Nets;  "  Pcllices,  an- 
3^"ltt' i78.\^^'^'^''' Skins ;  OHis^  atiis,  anglice  brafs  Pots.  But  to  this  it  may  be  an- 
feems  contra-  fwered.  That  as  to  the  three  firft  of  thefe  Inftances,  what  is  faid  con- 
'y*  „. ,  .  cerning  this  Matter  is  only  fpoken  of  by  the  By,  and  did  not  come  into 
"  Cro!ja.  1 29.  Judgment ;  and  as  to  the  laft  of  them  it  may  be  faid,  That  it  doth  not 
« I  Lev. 99,  concern  a  criminal  Proceeding,  but  a  civil  Adtion,  and  that  after  a  Verdict: 
J  gfj'  g°g+3 , 8  And  if  the  Purport  of  it  be,  that  an  Anglice  helps  the  Ufe  of  a  Word  that 
R;iym.  1;.  is  not  Latin  in  an  Action  of  Trover,  tho'  Damage  be  exprelly  given  for  it, 
3  Lev.  336.  ij.  jjj  contradicted  by  many  other  exprefs '' Refolutions,  in  which  it  feems 
,'°j  °'  ^  '  to  have  been  taken  as  a  fettled  Rule,  That  where  Damages  are  exprefly  given 
'  2  Keb.  779  for  a  Thing  expreffed  by  a  Word  that  is  not  Latin,  it  is  no  Way  helped 
s'no  8-  ^y  ^n  Anglice.  Alfo  it  hath  been  *' adjudged,  That  an  Indictment  for  ta- 
Latch  156.  king  oBo  dijcas,  Anglice  Diflies,  is  infufficient ;  and  this  is  agreeable  to  what 
March  1 6,60.  is  laid  down  as  a  fettled  Rule  in  many  ^  Books,  viz.  That  where  there  is  a 
loO)  'm  P''°P^''  Latin  Word  for  the  Thing  intended  to  be  expreffed,  no  Anglice  will 
Vide  I  Lev.  help  an  improper  one,  as  it  will  do  where  there  is  ''  no  proper  Latin  Word, 
204-  becaule  in  fuch  a  Cafe  there  is  fuch  a  Neceffity  eitlier  to  ufe  a  feigned  one 

Velv.68.  '  or  none  at  all.  Alfo  it  hath  been  adjudged.  That  where  there  is  a  proper 
h  10  Co.  \zi- Latin  Word,  an  Anglice  cannot  make  good  the  Ufe  of  any  other  either  in  a 
J^°'',^5-^  more,'  fpecial  or  "^  extenfive  Signification  than  the  Latin  Language  will  bear, 
March  1 6.  as  to  make  the  Words  '  t7ialas  artes  fignify  Witchcraft,  or  "  Rifcus  a  Box 
1  Sid.  81.  full  of  Linen,  or  "fulcrum  teSli,  a  Field  Bed  with  a  Teller  and  Curtains; 
]  ^°^y  g^^'  in  which  Cafes  the  Judges  will  take  °  no  Manner  of  Notice  of  what  comes 
1  Sid.  60,  81.  under  the  Anglice  beyond  the  ffrict  Signification  of  the  Latin.  [76]  ^^wv 

kCro.Ja.664,      ^^^_   gg_     ^s  to  the  fixth  Point,  viz.  Where  the  Offence  indicted  may  "^ 

1  jv/o"  g-  be  laid  jointly,  and  where  feverally,  and  where  both  jointly  and  feverally, 
Latch  156.  and  where  the  Offences  of  feveral  Perfons  may  be  laid  in  one  Indictment; 
i^  Jon.  144.  it  feems  certain  at  this  Day,  That '  notwithftanding  the  Offence  of  feveral 
664,66;"      Perfons  cannot  but  in  all  Cafes  be  feveral;  becaufe  the  Offence  of  one 

2  Roi.  Rep.  Man  cannot  be  the  Offence  of  another,  but  every  one  mull:  anfwer  feve- 
"io'co^\o  '"'^^'y  ^'^^  ^^^^  °^^''^  Crime;  yet  if  it  wholly  arife  from  any  fuch  joint  Act, 
132,  133.  which  in  itfelf  is  criminal,  without  any  Regard  to  any  particular  perfo- 
°^ro.  Ja.       jjj^i  Defiult  of  the  Defendant,  as  the  joint  p  Keeping  of  a  Gaming-Houfe, 

2  Rol.  Rep.  or  the  "^  unlawful  Hunting  and  Carrying  away  of  a  Deer^  or  '  Maintenance 
254,  255.  or  '  Extortion,  &c.  The  Indictment  or  Information  may  either  charge  the 
10 Co.  130,  Defendants  jointly  and  feverally,  as  thus:  ^od"-  cufiodiverimt,  &  iiterq; 
p  Doininus  coriim  ciijlodivit ;  or,  quod  "  afpoj-tavcrunt,  &  eorum  liter q-,  afportavit ;  or 
Rex  verfus  j^iay  charge  them  jointly  only,  without  charging  them  "  feverally,  becaufe 
Sem"a^judg-  '^  fufficiently  appears  from  the  Conffruction  of  Law,  That  if  they  joined 
edTr'in.  2  in  fuch  Act,  they  could  not  but  be  each  of  them  guilty;  and  from  hence 
^h'h  p  o  '*■  foUows,  That  on  fuch  Indictment  or  Information  ">  fome  of  the  Defen- 
,7^.'    '   '   'dants  may  be  acquitted,  and  others  convicted;  for  the  Law  looks  on  the 

s  Dominus      Charge  as  feveral  againff  each,  tho'  the  Words  of  it  purport  only  a  joint  - 
Hawk1n?'ad.  Charge  againft  alL  "  But  where  the  Offence  indicted  doth  not  wholly  a- 
judged  A'l'ich.  rife  from  the  joint  Act  of  all  the   Defendants,  but  from  fuch  Act  joined 

3  Georgli  i .  ^yij-}^  fome  perfonal  and  particular  Defect  or  Omiffion  of  each  Defendant, 
«Salk°3 8^2°^' without  which  it  would  be  no  Offence;  as  the  Following  a  joint  Trade 
pl.  32.  without  having  ferved  a  feven  Years  Apprenticefhip  required  by  the  Sta- 
« Dominus  j.^^^^  jj.,  which  Cafe  it  muff  be  the  particular  Defect  of  each  Trader  which 
Dlxor&"ux-  muff  make  him  guilty,  and  one  of  them  may  offend  againff  the  Statute, 
orem.adjudg-  ^,-,^1  the  Others  not,  the  Indictment  or  Information  ^  muff  charge  them  fe- 
ed Trin.  2    • 

Geo.  I. 

•  Dominus  Rex  verfus  Hawkins,  adjudged  Mich.  3  Geo.  i .  "  Domina  Regina  verfus  Williams,  adjudged  Mich,  i  o 

Anns.  Bear&  White,  4Guliel.  3.  Cro.  Car.  380,  381 .  2  Rol.  Ab.  707.  pl.  4;,  48.  708.  pi.  52.  Comia,  2  Rol. 
Rep  345.  Palmer  367,  368.  y  2  Rol.  Ab.  707.  pl.  4;.  4S.  70S.  pl.  52.  Bear  &  White,  4  Guliel.  3.  *  2  Ro). 
Ab.8i.pl.  6.     5  Mod.  180.     2H.H.P.C.174. 

yerally, 


\ 
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vcrdlly  and  not  jointly  j  for  it  is  abfurd  to  charge  tliem  jointly,  becanf^ 
the  Offence   of  each  Defendant  arifes  from  a  Defedt  peculiar  to  himfclf  ,     i,  ,   ai 
And  for  the  Hke  Reafon   a  joint  Indidlment  againfi:  feveral  for  not  *  repair- g,.  pi "-. 
ing  the  Street  before  their  Ploufes  hath  been  quailied.     But  I  do  not  find ''•  r*^^"n  241. 
it  fettled  in  what  Cafes  feveral  Offences  of  feveral  Pcrfons   may  be  joined  g,''  pj'"'^'^'^- 
in  one  Indidlment;  for  in  fome  ^  Books  Indidmcnts  againfi  feveral  for  fe-Saik.  382. 
veral  Offences,  as  for  Recufancy,  '  following  a  Trade  without  having   fer-  \  ^'^"'-  l^'-- 
ved  an  ApprenticeOiip,  not  ^  repairing  the  Streets,  Zjc.  are  mentioned  with-g,_  p]  __ 
out  any  Exception  on   this  Account :  And  it  is   holden.  That  one  Indidt- '  Style's  Rep. 
ment  againfi  two  Juflices  for  not  '  inquiring  of  a  Riot,  and  an  Indidlment  f+5-^  ,  ^  ' 
againfi  two  Perfbns  for  fpeaking  of  the  flime  ^  Words,  may  be  maintained;  312. 
and  yet  it  is  °   agreed.  That   one  Adlion  lies  not  againfi  feveral   for  the  ^  Cro.ja.-647. 


fame  Words.     Alfo  in  ''  Rolle'%  Reports  an  Indidlment  againfi  feveral  for  '8^?o'^pi'  t 

having  Inmates  in  their  Houfes  is  f\id  to  have  been  quaflied  j  becaufe  it  was  Palm.  313. 

but  one  joint  Indidlment  againfi  them  all,  whereas  there  oucrht  to  have'  2"'^- '5- 

-  o  n  ^  Rol   Ren 

been  feveral  Indidlments  againfi  them.  Alfo  in  the  fixth  '  Modern  Reports,  ,5^.  '  ^' 
an  Indidlment  againfi  feveral  for  the  Negledl  of  a  Day  of  Falling  appointed'  6  Mod.  210: 
by  Proclamation,  is  fiid  to  have  been  quafhed  for  the  like  Reafcm.  And^g^^^^^' 
this  is  certainly  the  mofl  agreeable  to  the  Rule  of  bringing  Adlions  upon  2  stra.  870.  ' 
penal  Statutes,  wherein  feveral  Offences  fliall  not  be  joined,  except  it  be  ^  Lord  Raym. 
in  Refpedl  of  fome  one  Thing  to  which  all  of  them  have  a  Relation ;  as  ^^]^l^^^  ^  B. 
where  feveral  '^  join  in  a  Suit  in  the  '  Admiralty  for  a  Contradl  on  Land,  337. 
or  in  procuring  or  giving  an  untrue  Verdidl,  or  are  privy  to  one  another  ^  ^^"^^  ^^'^  ^^' 
^  in  Maintenance  of  the  fame  Caufe.  \  Barnard." 

ScB.  90.     As  to  the  feventh  Point,  viz.  Whether  the  Words  vt  &  armis^-  B.  80. 
be  in  any  Cafe  neceflary  in  the  Body  of  an  Indidlment  at  Common  Law ;  j^^'^JI"^'^!"^!]' 
it  is  taken  for  granted  in  fome  "•  Books,  That  they  were  neceffary  at  Com- 5,  47,  ,oo,  ' 
mon  Law  in  all  Indidlments  for  Offences  which  amount  to  an  adlual  Diflur-  '°8. 
bance  of  the  Peace,  as  Refcoufes  and  Aflaults,  and  fuch  hke;  yet  I  do  °  not  Letters  d'e.' 
find  it  agreed,  That  they  were  ever  neceffary  in  fuch  Indidlments,  wherein  Fitz.  Decies 
it  would  feem  abfurd   to  put  them  in  as   in,   Indidlments  for  '' Confpira-'^"'"'"' ''4* 
cies,  "*  Cheats,  Slanders  Ef capes,  and  fuch  like ;  or  "■  Nufances  committed  in  1  'ou'sreDy. 
a  Man's  own  Ground.     However,  there   can   be   no  Doubt   but  that  the  159- pl- 39- 
Omifflon  of  them  in  Indidlments  of  this  Kind,  is  made  good  by  the  Statute  "  ^''°^'^' 

r  -rr    n     e>     ^  i  ■   i    •      •  •      ^     rr^i         ■        II  r    fS  /•  T-.  I  Maintenance, 

ot  37  ii.  8.  0.  by  which  it  is  recited,  T:bat  m  all  India nwits  of  Felony  atidze,  52. 
'Trefpiifs,  and  divers  others,  it  was  common  to  life  the  Words  vi  he  armis,  a?id''^_'°  ]^  All- 
in  divers  of  them  to  declare  the  Manner  of  the  Force  and  Arms,  that  is  tofay,\^^^\  C^ 
vi  &  armis,  videlicet,  baculis,  cultellis,  arcubus  he  fagittis,  or  other  fuch  likei'ij. 
Words  \  where  in  Truth  the  Parties  indited  had  no  fuch  Weapons  at  the  Time  ^  L^^-  ^^'• 
of  the  Offence,  yet  for  Lack  of  fuch  Words  the  faid  Indictments  were  taken  f7J  cited  in  the 
void,  and  had  been  avoided  by  Writ  of  Error  or  Plea,  &c.  and  thereupon  it  next  Seaion. 
is  enadled,  That  thefe  W^ords  vi  6c  armis,  videlicet,  cum  baculis,  cultellis,  ar-  ^*'^  '"J'^* 
cubus  6c  fagittis,  or  other  fuch  like,  f Mill  7iot  of  Nece/Jity  be  put  in  any  In-s^.  ^^ 
didlment  or  Inquifition  :  Nor  fall  the  Parties  indiSted  have  any  Advantage "  '^«'  '"^^  '^^ 
by  Writ  of  Error  or  Plea  or  otherwife,  to  avoid  any  fuch  IndiSiment  or  Inqni-   1^^  g*^  g 
tit  ion  for  'the  Want  of  thefe  or  the  like  Words  :  But  that  the  fame  Ingulf tions  p\  Lev.  125, 
afid  IndiSlmcfits,  aiid  every  of  them,  lacking  the  faid  Words,  or  afiy  oj  them,  '  ^^• 
fall  be  adjudged  as  effedlual  to  all  Intents,  ConllriiSlions  a?id  Purpofes,  as  ^i^Vq '^  Keb!  562! 
fa7ne  Inquijitions  and Indi^ ment s  having  the  fame  Words  in  the?n.  Dalt.ch.  131. 

Se^.  91.     But  notwithflanding  this  Statute  feems  to  be  fo  exprefs  as  ^0'^^°^^^°'^- 
all  Indidlments,  yet  it  is  '  holden  in   many  Books,  That  Indidlments  of>s.  P.c.  94.' 
Trefpafs,  and  fuch  like,  are  flill  infufRcient  without  the  Words  W  Gf  ^r- ^  Lev.  221. 
mis,  and   many   Indidlments  have  accordingly  been  quaflied  for  want  of  |  Bulft.'ro?. 
them,  where  they  are  not  implied  in  fome  others,  as  "■  refcifjit,  or  "  manu  i  Lev.  126. 

1  Keb.  1 01. 
2lveb.  );4.  Vide  Poph    206.     Cro.  Ca.  377,    378.       '  Cro.  Jac    345.     2  Bulft.  208.     2  H,  H.  P.  C.  187.      "B  I. 
Ch.  64.  6tdl.  44.     Dill.  ch.  131. 
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fort'i^  &c.  But  it  feenis  difficult  to  affign  any  Reafon  for  thefe  Opinions, 
unlefs  it  be,  That  becaufe  the  enading  Part  of  the  Statute  fays,  That  the 
Words  vi  &  armis,  videlicet,  aim  baculis,  cidtelhs,  &c.  are  not  neceffary,  &c. 
the  Meaning  was  only  to  take  away  the  Neceffity  of  thofe  fuperfluous  Words 
lacuiis^&  adtellis,  &c.  but  not  of  the  Words  vi  &  armis,  where  they  are 
proper  and  pertinent ;  but  to  this  it  may  be  anfwered.  That  the  Preamble 
feems  to  complain  of  the  Opinion,  that  the  Words  vi  &  armis,  whether  put 
by  themfelves,  or  ufed  with  thofe  other  Words,  were  in  any  Cafe  thought 
neceflary  in  Indictments ;  and  it  is  moft  natural  fo  to  explain  the  enadling 
Part  of  a  Statute  as  to  make  it  extend  to  all  the  Mifchiefs  complained  of  in  the 
Preamble  ;  befides,  the  enadling  Part  of  the  Statute  is  exprefs,  Tbat  IndiSl- 
tnetits  without  thefe  Words  vi  8c  armis,  videlicet,  baculis,  cultellis,  arcubus  & 
figittis,  or  any  of  them,  f:all  be  as  effectual  as  if  they  had  bee?2  comprifed 
in  them ;  and  furely  the  Words  vi  &  armis  cannot  but  be  comprehended 
•  2  Lev.  2  21.  under  thefe  Words,  or  any  cf  thetn.  It  is  laid  "  indeed  in  Levinz's  fecond 
Reports,  That  the  Words  vi  &  armis  are  ftill  neceflary,  becaufe  without 
them  there  can  be  no  Capiatiir  entered,  nor  Fine  to  the  King ;  but  this  is 
1^  in  Effeft  to  contradift  the  Statute  which  fays,  that  an  Indictment  with- 

472?473'.  out  thofe  Words  fliall  be  as  efFeftual  to  all  Intents,  Conftrudtions  and  Pur- 
Vide  Cro.  la.  pofes,  as  an  Indidtment  with  them,  Befides,  will  any  one  fay.  That  there 
^^o\n.  o  can  be  no  Capiatur,  nor  Fine  to  the  King  upon  Indidtments  of  Cheats,  Con- 
Dait. ch.  i3i.fpiracies  and  fuch  like?  Wherein  yet  it  feems  to  be  agreed,  That  thofe 
Lamb.  B.  4.  Words  are  not  necefl^iry.  And  agreeably  hereto,  the  Court  of  King's 
coj.^  ^  ^°'' Bench  has  *>  often  refufed  to  quafli  Indidlments  of  Trefpafs  for  the  Want 
■^  3  Keb.  490.  of  thofe  Words.  However,  it  is  certainly  fafe  and  advifeable  to  make  Ufe 
p'-  45-  of  them  where  they  are  proper  and  pertinent,  if  it  be  to  no  other  Purpofe 

pi.  45.  "^  ^    than  to  aggravate  the  Offence. 

2  Buiil.  258.  Se£l.  92.  As  to  the  eighth  Point,  viz.  Whether  it  be  neceflary  in  the 
J  g^'^'^"^"  Body  of  an  Indicftment  at  Common  Law  to  lay  the  Ofi^ence  contra  pacem  ; 
See  the  Cafes  inafmuch  as  all  Offences  whatfoever  which  are  fubjed:  to  a  publick  Profe- 
cited  in  the  cution  feem  in  general  to  be  fo,  as  they  are  Breaches  of  the  Law,  and  in 
PaH  of"fhis  that  Refpedl  teud  to  the  Difturbance  of  the  quiet  and  peaceable  Govern- 
Seftion,  and  ment  of  the  King  over  his  People  ;  it  feems  to  be  a  good  general  "  Rule, 
Cro.  El.  186. -phat  no  Indictment  or  Information,  for  an  Offence,  Capital  or  not  Ca- 
6  Mod.  128.  pital,  againfl;  the  Common  Law  or  Statute,  can  be  good,  except  it  exprefly 
■'Co.Ent.36o.fuppofe  fuch  Ofi^ence  to  have  been  done  againfl:  the  Peace  of  the  King 
^6  ''^'i'^6  ^^  Kings,  in  whofe  Reign  or  Reigns  it  was  committed.  And  accordingly 
«  Co.  Ent.  I  find,  that  every  Precedent  of  an  Indictment  in  Co/i'^'s  Entries,  whether 
351.  pi  I.  for  "^  Treafon,  or  '  Felony,  or  ^  inferior  Offences,  exprefly  lays  the  Off^ence 
^^^' ^i' ^'g  againfl  the  Peace  of  the  King,  except  only  in  four  Inftances  whereof 
356.  pi.  9!  the  one  is  of  an  Indictment  for  a  =  Nufance  for  not  repairing  the  High- 
358.  pi.  II.  .^.^y^  which  if  it  may  be  maintained,  feems  to  depend  chiefly  on  this  Rea- 
'  Co?^E^t.'^  Ion,  That  the  Offence  is  of  fuch  a  Nature,  that  a  Man  may  be  as  well 
35z>  3  53'  guilty  of  it  in  his  own  Ground  as  in  that  of  another  ;  and  therefore  it  hath 
262*  pi  is!  ^^^'^  ^  holden.  That  it  needs  not  be  laid  againfl  the  Peace,  becaufe  theLay- 
t  Co.  Ent.     ing  it  in  fuch  a  Manner  may  feem  to  imply  fomewhat  of  Force  or  Trefpafs 


See  Rail.  Ent 
263.  pi 


cile  this  Opinion  with  thofe  many  Refolutions  taken  Notice  of  in  the  fol- 
Roi.  Ab.  lowing  Part  of  this  Section,  by  which  Indictments,  for  want  of  thefe 
8z.  pi.  9.  Words,  contra  pacem,  have  been  adjudged  infufficient,  where  the  Offences 
Contra.  Cro!  could  On  no  Other  Account  be  faid  to  be  againfl  the  Peace,  than  as  they 
Ca.  584.  were  Breaches  of  the  Law,  as  all  Nufances  certainly  are.  And  one  '  other 
'  ^"pf"!'.  of  the  faid  Inftances  in  Coin's  Entries  is,  of  an  Indictment  oi  Ho?nicide  by 
"  Co  Ent.  Mifadventure,  and  one  other  ^  of  an  Indictment  of  Homicide  in  Self-De- 
2S4-  P''  5-  fence  ; 
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fence ;  but  thefe  Precedents   if  they  may  be  maintained,  feem   to  depend 
chiefly  on  this  Reaibn,  That  fuch  Offences  are  fuppofcd  to  be  ov/ing  ratiier.  ^^^  .^^^ 
to  the  Misfortune  than  Fault  of  the  Party.     And  tlie  '  fourth  of  the  faid  In-  363.  pi.  m,, 
rtances,  is  of  an  Indiftment  of  Perjury  on  tiic  Statute,  which  conckides  »''  ^^^'i-  E^'- 
Contemptuin  Regince^  ^c.  &  contra  fonnam  Statiiti,  without  adding  contra":'  ^]^^^  p^^^ 
pacetn.     But ''  Ra/lal's  Precedents,   both  of  Indidlments  of  Felony,  and  0f82.pl.  5. 
inferior  Offences  do  as  often  omit  the  Words  contra  pacc7n,  as  make  uie  of  ^■°  J^*^-  5-r- 
them.     However,  certainly  the   much  greater  Number   of  Precedents  ex- ?  j  roJ.  Ab. 
prefly  conclude  cojitra paean,  and  the  Authority  of  theie  is  much  flrength- 8z.  pi.  u. 
ened  by  thofe  many  Cafes   in  the  Reports,  wherein  Indidfments  and  I"foi'-f ,' Keb* -'go. 
mations  appear  to  have  been  quaftied  for  Want  of  the  Words  contra  pacem;-^\  4.,-. 
us  Indidments  and  Informations  for  '  Barratry,  ''  Forgery,  =  Retaining  a  Ser-  •  Keb.  ;oi. 
vant  without  a  Teftimonial  from  his  laft  Mafler,  ^  following  a  Trade  with-^i'^g'   ■* 
out  having  ferved  an  Apprenticeihip,  ^  erecting  a  Cottage,  '^  A  (fault  and6Mcd.  jzS. 
Battery,  Csfr.     But  it  feems  clear  from  all  the  Precedents,  That  neither  an  ^'  Keb.  474. 
Information  '  qui  tarn,  on  a  penal  Statute,  nor  an  Information  by  the  King  b  z  Keb.  36. 
for  an  "^  Intrufion,  or  other  '  Wrong  of  a  Civil  Nature  done  to  his  Lands,  pi-  72- 
Goods  or  Revenues,  need  the  Words  contra  paccm.  },     \  ^ 

SieSl.  93.     If  the  Offence  inditted  be  exprefiy  laid  partly  in  the  Reign  veiv  66'. 
of  one  King,  and   partly  in  the   Reign    of  another,  as  where  y.  S.  is  in- '  R^d.  Er.r. 
didted  for  having  eredted  a  Wear  in  the  Time   of  Queen  Elizabeth,  and  t°K.eb.'  860. 
continued  it  in  the  Time  of  King  'James,  and  thereupon  the  Indidlors  con-  pi.  70. 
elude.  That  lb  the  Wear  was  erefted  and  continued  contra  pacem  Regis,  &c.  '-^  ^"';  ^''°"' 
without  adding  contra  pacem  niiper  Regintr,  the  Indictment  is  ™  infuflicient,  3^3.  p)^  ,7'. 
becaufe  it  appears.  That  the  Commencement  of  the  Wrong,  which  is  as ''  Raft.  Ent. 
much  indicfled  as  the  Continuance,  was  in  the  Reign  of  Queen  Elizabeth,  1'  ^'J' ,  t' 

....  '  o  /*»^  '  Co.  Ent.  Irom 

and  confequently,  it  a  Crmie,  muft  have  been  againft  the  Peace  of  her  372  to  390. 
Reign.     But  if  the  Indiftors   had  concluded  only,  That  J.  S.  fo  continued '  ^^^-  Ent. 
the  Wear  contra  pacem  Domini  Regis,  &c.  and  had  laid  the  Eredlion  of  itco°'Ent.  300. 
by  Way  of  Recital,  or  Inducement  only,  it  is  "  fliid,  that  the  Indiftment  pi.  16. 
had  been  good,  becaule  it  fliould  be  taken  as  an  Indidment  for  the  Con- "  ^^^'^  ,.^^^' 

^  ,      '  Vide  4  H.  6. 

tinuance  only.  ^,  pi.  7. 

SeSt.  94.     As    to    the    ninth  Point,    '•jiz.  Whether    it  be  necefHiry  in  2  H-  H.  P.  C. 
the  Body  of  an  Indictment  at  Common  Law,  to  lay  the  Offence  co?itra  (^o- p'^j^'BHef  zc 
roiiam  &  dignitatem  Regis  ;  it  is  obfervable.  That  all  the  Precedents  of  In- "  Yelv.  66. 
dictments  in  Co/Jf's.  Entries,  cited  in  the  ninety-fourth  Section,  which  lay  4^- ^•4- 
the  Offence    contra  pacem,  lay  it  alfo,  contra  coronam  &  dignitatetn,  ^c.\{^^'■QJ\^f  ^^.^ 
Yet  not  one  of  "  Ra/?al's  Precedents  doth  fo  ;  neither  do  I  find   any  one  °  See  Raft. 
Cafe  wherein   an  Indictment  againft  which  no  other  Exception  could  be  ^"''  ^^3- 
taken,  has  been  adjudged  i'  inlufficient  for  the  Want  of  thefe  Words.     But  ^jg. 
on  the  contrary  I  find  it  exprefly  refolved  in  "^  Holbrook's  Cafe,  That  an  In-  Aleyn49, 50. 
^  dictment  of  a  Riot  is  good  without  them.     [77]  g/    °-^°- 

Se:7.  95.     As  to  the  tenth   Point,  i-iz.  Whether  it  be  neceflary  in  the  ^  Co.  Ent. 
Body  of  an   Indictnient  at  Common  Law,  to  lay  the  Offence  in  cc/z/cw/)- 3  53. 3^3  p'- 
tum  Regis ;  it  is  fo  laid  in  fome  Indictments  of  inferior  Crimes  in  '  Coke  and  '■^^(^  Ent.  263; 
Rajlai,  and  in  others  '  not.     Alfo  it  is  fo  laid,  with   the  Addition  of  the  pi-  9- 
Claufe  cotitra  leges  Jhas,  in  every  Information  of  Intrufion  upon  the  King's '|-°^^"'-|^** 
Lands  in  '  Coke   and  "  Rajial,  and  alfo  in  an  Information  in  "  Coke  for  a  Raft.Ent.263. 
Trover  and   Converfion  of  the  King's  Goods.     But  in  ^  two  Informations P'- 6' 7.  n- 
for  Mines  claimed  by  the  King,  which  are  the  only  Precedents  I  find  of',  °o"''^^^* 

376.  pi.  II. 

379.  pi.  12.  381.  pi.  13.  385.  pi.  14.  387.  pi.  i;.     I  Co.  1 6.  b.  26.  b.         »  Raft.  Ent,  412. pi.  4.  »  Co.  Ent. 

390.  pi.  16.         y  Rail.  Ent.  410.  pi.  3.     Plow.  Com.  310. 

this 
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this  Kind,  the  fuppofed  Injury  is  laid  only  ad  diDmiiim  Regis,  without  either 
of  the  f.iid  Claufes ;  neither  do  I  find  either  of  them  in  any  Indidtment 
of  Treafon  or  Felony,  nor   in  any  Information  qui  tarn  in  Coke  or  Rajlal-^ 
»  4  H.  6.  4.  '^"'^  though  it  feems  to  be  admitted  in  the  Year  Book  of  '  4  H.  6,  that  in  an 
pl.  7."  Aftion  on  a  Statute  it  is  neceflary  to  conclude,  in  contetnptiim  Domini  Regis, 

Fitz.Brief,2  5.ygj.  jj^  "^  Lufivycff  s  Entries  it  is  oftner  omitted  than  ufed,  and  no  Exception 
153"  134,   '  appears  to  have  been  taken  for  the  Omiflion. 

133'. '39>  Se,^.  go.     As  to  the  eleventh  Point,  viz.  Whether  it  be  neceflary  in  an 

^'see  I'^veb  Indidment  at  Common  Law  to  lay  the  Offence  illicite  ;  I  cannot  find  this 
859.  pl.  68.  Word  ufed  in  any  one  oi Coke's  or  RaJlaH  Precedents  of  Indidlments  ;  nei- 
2  Keb.  715.  {};,e^.  (Iq  j  £,-,(j^  any  clear  and  exprefs  '  Authority,  that  it  is  in  any  Cafe  ne- 
^zlfol.  Ab.  celfary  in  an  Indidment  at  Common  Law ;  but  on  the  contraiy  I  find  it 
82.  pl  4.  exprelly  '^  adjudged,  That  it  is  not  neceflary  in  an  Indidment  of  a  Riot^ 
's'lk"^^'  ti^caufe  the  Adl  itfelf  contained  in  the  Indidment  fo  plainly  appears  to 
6Mod.  z^s^be  unlawful.  But  where  a  Statute  ufes  the  Word  unlawfully  in  the  De- 
•^c.  fcription  of  an  Offence,  it  is   certain  that  an  Indidment  grounded  on  it 

Ch  ^?^s^a  muff  ufe  the  Word  illicite,  or  fome  other  tantamount. 
129.  Se£l.  97.     As  to  the  twelfth  Point,  viz.  Whether  a  Defed  in  any  of 

1  Sid.  66.  |.]^g  Particulars  above  mentioned  be  amendable  j  I  take  it  to  be '•' fettled, 
'  i  ^Keb.  252.  That  no  criminal  Profecution  is  within  the  Benefit  of  any  of  the  Statutes 
pl.  20.  of  Amendments ;  from  whence  it  follows  that  no  Amendment  can  be  ad- 

2  Keb.  580.    j^jft-gj  ij-j  2ny  fuch  Profecution,  but  fuch  only  as  is  allowed  by  the  Com- 

1  Sid.  155.  mon  Law.  And  agreeably  hereto  I  find  it  laid  down  as  a  *  Principle  in 
p';  5-  fome  Books,  That  the  Body  of  an  Indidment  removed  into   the  King's 

'  pl'  ^l^'  Bench  from  any  inferior  Court  whatfoever,   except  only  thofe  of  London^ 

2  Keb.  141.  can  in  no  Cafe  be  amended;  but  it  is  s  faid,  That  the  Body  of  an  Indid- 
pl.  13. 142.  j-j-jent  from  London  may  be  amended,  becaufe  by  the  City-Charter  a  Tenor 
Contra,  of  the  Record  only  can  be  removed  from  thence.     ^  A.nd  it  feems,  That 

2  Buift.  35.  by  the  Courfe  of  the  King's  Bench,  a  Rule  may  be  made  on  any  Coroner 
*'l'  o  ^^^^o  amend  even  the  Body  of  his  Inquefl:  by  his  Notes  in  a  mere  Matter  of 
,1  Sid.  15;.  Form.  But  I  do  not  find  it  any  where  holden.  That  this  can  be  done  after 
pl. 5.229,230. j^  jg  filed^  by  which  it  becomes  a  Record  of  the  Court;  and  then  the  fame 
pi.  26.^^  '  Objedion  feems  to  lie  againfl:  the  Amendment  of  it,  as  of  an  Indidment. 
Vide  Hob.  But  it  feems  to  be  '  agreed.  That  the  Caption  of  an  Indidment  from  any 
^|5-  g  Place  may  upon  Motion  be  amended  by  the  Clerk  of  the  Aflifes  or  of  the 
Ch.  27.  '  Peace,  fo  as  to  ''  make  it  agree  with  the  original  Record  at  any  Time  du- 
Seft.  16.  ring  the  fame  Term  in  which  it  came  in,  '  but  not  in  a  fubfequent 
j'g^j""''  '">9-  Xerm.  But  I  have  known  it  holden.  That  the  Caption  of  an  Inquifitioii 
pl.  7.  cannot  be  amended  at  any  Time  after  it  is  filed,  any  more  than  the  Body_; 
i  Keb.  656.   j}^£  Reafon  whereof  perhaps  may  be  this.  That  the  Caption  being  Part 

3  Mod.  167.  of,  and  drawn  at  the  fame  Time  with  the  Inquifition,  greater  Exactnefs  is 
1=  Cro.  Jac.  required  in  it  than  in  that  of  an  Indictment,  which  is  left  as  a  Thing  of 
Vd'  ^''sd  Courfe  to  be  drawn  up  by  the  Clerk  of  the  Court,  when  Occafion  fliall 
155.  '  require.  Alfo  by  the  Opinion  of  two  Judges  againfl  that  of  two,  the 
'  I  Sid.  155.  "Want  of  Continuances  in  the  Record  of  an  Attainder  of  Felony  "  can- 
I  Keij.  4;.  "o^  be  amended  by  the  Certificate  of  the  Clerk  of  the  Aflifes,  efpecially 
pl.  120.  if  the  King  fignify  his  Pleafure,  that  he  doth  not  defire  any  Amend- 
656.  pl.  36.  i-j^ej-it;.  And  it  feems  to  be  "  fettled  at  this  Day,  that  no  Difcontinuance  is 
pi.  7."'^^'  amendable  in  any  criminal  Profecution,  "  without  Confent.  But  it  hath 
12  H.  7.  25.  been  ?  adjudged,  That  a  meer  Mifpriflon  in  the  Joining  of  an  Iffue  in  a  cri- 
fo  Ed  1  rninal  Profecution,  as  where  the  Word  fimiliter,  &c.  is  omitted,  may  be 
pl.  11;. 

">  I  Rol.  Ab.  196.  A.  I  Jon.  420.  "  Salk.  51,  52.  6  Mod.  268.  Bro.  Amendment,  lo,  17,  66,  92.  Fitz. 
Amendment,  59.  29  E.  3.  32.  Difcontinuance  de  procefs,  47.  "2!  H.  7.  40.  pl.  65.  Fitz.  Amendment,  70. 
P  Cro.  Jac.  502,  529,  530.     2  Rol.  Rep.  59. 

1  amended 
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amended  at  any  Time.     Alfo  it  hath   been  *  adjudged,  That  the  Diredjon'  '  ^^  9=»- 
of  a  Ventre  Vicecomitibm   of  fuch  a  Place,  which   is   returned  by  J.  -S.go/pi 
I'iccccmite,  may  be  amended  on  the  0:ith   of  7.  S.  that  there  is  hut  one '  Sid.  .44. ' 
Sheriff  of  the  Place,  which  is  himfelf.     Alfo  \i  is  every  Day's  Praftice  to^J'^^^*-'- 
amend  ''  criminal    Informations,    and    the   Pleadings   thereon   by  Rule  of  jYev  410. 
Court,  while  all  is  in  Paper.     And     ^cere  if  the  Record  may  not  be  fo " '  Saik.  47. 
amended  by  the  Paper-Book  at  any  Time  before  Judgment  ?  f':  \^^' }' 

Sf^.  98.  It  feems  to  have- been  anciently  the  common  Pradlice  where  pi.  2,  3^'' 
an  Indidlment  appeared  to  be'fufficient,  either  for  its  Uncertainty,  or  the^""*  S°- P'- 
Want  of  proper  legal  Words'  not  to  put  the  Defendant  to  anfwer  it ;  Vide  i  Keb 
but  if  it  were  found  in  the  fame  County  in  which  the  Court  fat,  to  award  452.  pi.  45." 
Procefs  againfl:  the  Grand  Jury,  to  come  into  Court  and  '^  amend  it.  And^Y^*'  ''**" 
it  feems  to  be  the  Common  Pradlice  at  ■  this  Day,  while  the  Grand  Jury  j  Lev.  450. 
who  found  a  Bill,  is  before  the  Court  to  amend  it  by  their  Confent  in  a""  Atf.pl. 
Matter  of  Form,  as  the  Name  or  Addition  of  the  Party,  &c.  '^A, 

Se^.  99.     And  now  I  am  in  the  fecond  Place  to  fhew  what  ought  to  be  pi.  3! 
the  Form  of  the  Body  of  an  Indictment  upon  a  Statute  ;  for  the  better  Un-  ^  "•  5-  8.  pi. 
derftanding  whereof,  having  premifed,  that  the  fame  Rules  which  have  1"  p.  c.  07. 
been  already  laid  down  concerning  Indictments  at  Common  Law,  are  ge- Letter  A. 
nerally  applicable  to  Indidlments  on  Statutes,  I  fliall  in  this  Place  confider  ^''^'  ^"'^"^' 
fuch  Matters  only  as  more  peculiarly  belong  to  the  Form  of  the  Body  of  Vide'zj  E.^j* 
an  Indidlment  upon  a  Statute,  under  the  following  Particulars :  43- p'- 36. 

^  °  Bro.  Jndift- 

1.  Whether  it  be  neceflary  that  fuch  Indidment  recite  the  Statute -^Kdyngea;. 
whereon  it  is  grounded. 

2.  What  Mif- recitals  of  fuch  Statutes  are  fatal. 

3.  How  far  it  is  neceffary  to  bring   the  Offence  indided  within   the 
very  Words  of  the  Statute. 

4.  Whether  an   Indidment  grounded  on  a  Statute,  which  will  not 
maintain  it,  may  be  made  good,  as  an  Indidlment  at  Common  Law. 

5.  How  far  it  is  neceffary  to  conclude  contra  formam  Statuti. 

SeSf.   100.     As  to  the  firfl:  Particular,  viz.  Whether  it  be  neceffary  that 
fuch  Indidment  recite  the  Statute  whereon  it  is  grounded  ;  I  take  it  to  be  'r.  h  7     b 
fettled,  that  there  is  no  Necefllty  in  any  Tndidment  or  Information  on  a  Fhe.  A«ion  * 
spublick  Statute,  to  recite  fuch  Statute,  whether  the  Offence  be  fuch  only*^"'"*^"™*' 
becaufe  prohibited,  or  be  an  Evil  in  its  own  Nature,  and  whether  it  be  pro-  2  roI  A  -o 
hibited  by  more  than  one  Statute,  or  by  one  only ;  for  the  Judges  are  bound  p'-  8. 
ex  officio  to  take  Notice  of  all  publick  Statutes,  ^  and   where   there   are  ^^°'"^-^'^^- 
more  than  one  by  which  an  Indiclment  or  Information  may  be  maintained,  iH^'e.  k 
they  will  go  upon  that  which  is  moft  for  the  King's  Advantage.  P'-  *• 

As  to  the  feeond  Particular,  What  Mif-recitals  of  fuch  Statutes  ;ire  fatal,  QfoEx'z'e 
I  ffiall  endeavour  to  fhew :  pi.  i .         ' 

Cro.  Ca.  J 29. 

1.  Whether  all  Mif-recitals  of  the  fubftantial  Part  of  the  Statute  atef/A'g.^^' 
fatal,  346.  pi.  19. 

2.  What  Mif-recitals  of  the  Place  or  Time  at  which  the  Parliament  f'°;  c^'*"* 

til  Jur  Je  btat.  4. 

was  holden.  Pa.iiam.  ,5. 

3.  Whether  a  Mif-recital  of  the  Title  of  a  Statute.  b«tCro.  EJ. 

4.  What  other  Mif-recitals  are  fatal.  \%f  "■ 

pi.  7 
Dyer,  159  pl.  37.     Bro.  Parliament,  79.     Bro.  Champerty,  1.     Show.  337.    F.  N.  B    55.  C.  feem  contrary.'    Qu«r« 
6  Mod.  140,  141.  e  Moor  468.  pl  66g.     Moor  699.  pl.  972.     400.13,76.     Bro.  Avowry,  5.     Bro.  Parliament 

i;;.ji.     2  H.  H.P.  C.  172,  192.       "  Dyer  155.  pl.  19.    Dyer  346.  pl.  9.    sH.  7.  i7.b.     6  Med.  140.    Vide  Cm* 
I'.l    I  87.  pl.  12. 
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^eci.  101,  As  to  the  iirft  of  thefe  Particular?,  it  feenis  to  be  fettled, 
That  notwithftanding  there  be  no  Neceflity  to  recite  a  publick  Statute  ;  yet 
•PI.  Com.  79.  if  the  Profecutor  take  upon  him  to  do  it,  "and  materially  vary  from  a 
?,3''p^4-  •  fubftantial  Part  of  the  Purview  of  the  Statute,  and  conclude  contra  for- 
245.  pi  4!  mam  Statuti  pr^diSli,  he  vitiates  the  Indidtment,  [78]  becaufe  it  judi- = 
Palm.  565.  cially  appears  to  the  Court,  that  there  is  no  fuch  Foundation  for  the  Pro- 
SMthe  three  ^ecution,  as  that  whereon  it  is  expreily  grounded  ;  as  where  in  an  ^  Indidt- 
next  SeSions.  ment  with  fuch  a  Conclufion  on  the  Statutes  which  prohibit  Entries  with 
tRo^Rep.5o.f^rong  Hand,  the  Word  Vi  is  put  for  manu  forti ;  or  where  the  Word  *= 
ii6.  ^^'^^^  fJiificia  is  put  for  mejidacia  m  fuch  an  Indidtment  on  the  Statutes  againfl  the 
2  H.  H.  P.  C.  Tellers  of  Lies  of  great  Men  j  ''  or  where  the  Verb  in  a  Statute  which  ex- 
'7^'  prefles  the  Principal  Adt  wherein  the  Offence  confifts,  is  expreffed  in  fuch  an 

'Cro.  El.  93.  Indictment  on  fuch  a  Statute,  by  a  Word  which  is  neither  ■  clafTical  nor 
pi.  2.  legal  Latin ;  "  or  where  a  Statute  in  defcribing  the  Courts  wherein  it  pro- 

«4Co  I'z  b  dibits  Perfons  to  bring  Actions  in  other  Names  without  their  Privity,  calls 
13.  them  Courts  wherein  Pleas  are  holden  in  Adlions  perfonal,  ^c.  and  you  in 

Cro.  Ca.  I H- reciting  it  in  fuch  an  Indidlment  call  them  Courts  wherein  Pleas  are  holden 

*2j0n    40,50.  .  °  .    r^. 

3Keble66i.  1"  ^"Y  AdllonS. 

pi.ii.  SeB.   102.     Yet  it  feems  that  the  following  Mif-recitals  of  the  fubftantial 

*^'°-^j^|^-Part  of  the  Purview  of  a  Statute  in  any  Indidment  are  not  fatal  j  as  the 
Seethe  I  oSchOmiflion  of  a  fynonymous  Word,  having  no  other  Meaning  than  what  is 
Sedion.  fuHy  exprelTed  in  the  Words  which  are  recited ;  or  the  Joining  of  Words 
which  are  cither  wholly  fynonymous,  or  much  of  the  fame  Senfe,  as  fig- 
e  2  Bulft.  47,  nifying  fuch  Things  as  generally  include  one  another,  (as  ^  the  Words  mali- 
^')'^°'S^'S-'tiose,  &  contemptuose,  &c.)  with  a  Copulative,  where  the  Statute  ufes  a  Dif- 
*  Cro.  Car.  jundlive,  or  the  Ufing  the  fingular  Number  for  the  Plural,  or  the  Plural  for 
522, 523.  the  Singular,  where  the  Senfe  is  the  fame  ;  as  where  in  ^  reciting  a  Statute 
^2  Bum.  47,  fpeaking  of  Suits  in  any  Courts,  you  Vfe  the  Words  in  aliqiia  Curia;  or 
i'  4  Co.  I  J.     where  in  reciting  the  Statute  againfl  difturbing  Perfons  in  their  open  Preach-' 

1  Sid.  356.     ing^  yQu  ufe  (-j-je  I  Words  in  apertis  prctdicationibin. 

men"  87"^'  Seh.  103,  Alfo  it  ^  fcems  that  no  Advantage  can  be  taken  of  a  Vari- 
Bro.  El.  853.  ance  from  any  Part  of  a  private  Statute,  without  fhewing  it  to  the  Court  in 
P'„!^-  ^      a  proper  Manner,  becaufe  otherwife  fuch  a  Statute  fhall  be  taken  to  be  as  it 

»■  Plow.  Com.  .    ^      ^      ,  ' 

79,  83,  84.    IS  recited. 

Cro.  Ca.  136.  Se£l.  104.  As  to  the  fecond  of  the  Particulars  above  mentioned,  "jiz. 
'^K  b  68  V^'^^i^t  Mif-recitals  of  the  Place  or  Time  at  which  the  Parliament  was 
pi.  55.  holden,  are   fatal ;' it   feems    to   be    generally  agreed.  That  a  Mif-recital 

2  Jon.  50.  of  the  Place  or  Day  at  which  the  Parlianient  was  holden,  vitiates  an  In- 
£°Q|y°"  didlment.  "As  if  a  Parliament  was  firft  holden  on  the  twenty-eighth  of 
Cro.Ei.  245.  ^r//  in  the  thirty-fecond  Year  of  i^dv/r)"  VIII.  and  afterwards  holden 
pl.  4.  But  i^y  Prorogation  on  the  twelfth  oi  jlpril  the  next  Year,  and  a  Statute  then 
Qusreby  *  ^  made,  be  recited  as  i:nadc  at  a  Parliament  holden  on  the  twenty-eighth  of 
Gokein  April  in  the  thirty-fecond  Year  oi  Henry  VIII.  Or  if  a  Parliament  be 
»d""^-o^'  fummoned  to  meet  on  the  twenty-third  of  'January  in  fuch  a  Year,  and 
pl.  72, 73.^  before  the  Meeting  be  prorogued  to  the  twenty-fifth,  and  then  holden, 
Hetly  129.  and  a  Statute  made  by  fuch  Parliament  be"  recited  as  made  in  a  Parlia- 
"  I /° -,  ■ ' "  ■  ment  holden  on  the  twenty-third;  or  if  a  Parliament  firfl  holden  in  one 
Lutw.  140.  Year  be  continued  by  Prorogation  to  another,  and  then  fit  again,  and  a 
4  inft.  27.  Statute  made  at  fuch  Seilions  be  °  recited  as  made  in  a  Parliament 
,00^ '  holden  or  begun  at  fuch  fecond  Year,  (which  is  all  one,j  inflead  of  faying 
Yeiv.  127.  that  it  was  made  at  a  Sef^ions  of  Parliament  then  holden,  and  the  Indicft- 
^)"  9J  P'-  ment  conclude  contra  formam  Statuti  prcedicfi,  the  Variances  in  Stri(ftnef^ 
17*1.^1' 6.  are  fatal ;  for  the  Court  will  not  make  any  Cafe  better  than  the  Record 
S^fwiio,      has  made  it;  and   therefore  where  that  exprefly    grounds   it   on  the  Aft 

of 
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of  a  fuppofcd  Parliament,  where  there  was  no  fiich  A£t,  the  Court  will 
not  find   one  out  to  make  it  good.     Alio  it  hath   been  '  adjudged,  That '''^'''°'=3's»- 
a  Repugnancy  in  letting  forth  the  Time  when  a  Parliament  was  hoId?^l,  ^   ''^*' 
.  is  fotal,  as  if  a   Statute  be  recited  as   made  on  fuch  a  Day,  in   the  hrlt 
and  lecond  Years  of  fuch  a  King,  for  it  is  impolTible  that  one  and  the  fame 
Day  (hiould  be  in  two  Years.     Alfo  it  is  holden  in  ''  Crake's  Reports,  That  "CroEl.  loS. 
an   Indidment  was  difcharged  for    not  Ihewing    in    what  County  a  Par- P'^'- 
liament  was  holden ;    but  no   Reafon   is   civen   for  this  Opinion,  '  and  it ',  ^"  *°'' 
hath  been  adjudged,  That  the  Total  OmilTion  of  the  Day  when  the  Par- 
liament   was  holden,    is  no  Fault   in    the   Recital  of  a   Statute.     Alfo   it 
fee.ms   to    be  "^  agreed,    That  a  Mi  Hake    in    fuppofing  a   Statute    to    have  "Yelv.  127. 
been    made   at  a   Parliament   holden   in   fuch  a  Year,  when   in   Truth  it  Crownl.  loo. 
was  then  holden  by  Prorogation,  may  be  helped  by  the  conltant  Courfc  of  pj  53'  ^'^' 
Precedents   upon   fuch   Statute.     Alfo   it  feems  to   be  '  agreed.    That  not  Dyer  171. 
only  a  Mif-recital  of  the  Day  whereon   the  Parliament  was   holden,  but  fj'^^  ^,^^ 
even  a  Mil-recital  of  the  Purview  of  a  Statute  may  be  falved  by  a  general  232,  233.* 
Conclufion   contra  for  mam  Statuti,    without   adding  fradiSli^  &c.     'ButPai'"- S^J* 
1  do  not  find  it  fettled.  Whether  a  Fault  of  this  Kind  can  be  help'd  hy^^l""'  '5'' 
the  Defendant's  Admittance,  that  there  is  fuch  a  Statute  as  is  fuppofed  j  3  Keb.  647, 
and  it  will  be  difficult  to  maintain  that  the  Party's  Admittance  of  what  the^''^- 
Court  judicially  knows  to  be  contrary  to  the  Truth,  can  make  good  any  t  Affirmed' 
Indictment.  Oo.  jac. !  39. 

Si'^.   105.     As  to  the  third  of  the  Particulars  above-mentioned,  '^/«- eiTI^'"' 
Whether  the  Mif-rccital  of  the  Title  of  a  Statute  be  fatal ;  it  is  ^  laid  to  g  Hardreft 
.have  been  holden  by  Sir  Mattheiv  Hale^  That  the  Mif-recital  of  the  enti-324- 
tling  of  an  A6t  will  not  vitiate  a  Replication,  becaufe  it  is  not  Matter  of 
Subftance;  and  a  Judgment  is  ''  faid  to  have  been  lately  given  in  the  Court  t-dMod.ez^ 
of  Common  Pleas  agreeable  to  this  Opinion;  but  the  contrary  is  '  faid  to '6 Mod.  6a, 
have  been  fmce  adjudged  in  the  Court  of  King's  Bench. 

iSVJ?.    106.     As  to   the  fourth  of  the  Particulars  above-mentioned,  vlx. 
\\'liat  other  Mif-recitals  of  a  Statute  are  fatal ;   ^  it  is  faid  to  have  been  often  "  zRol.  Abr. 
adjudged,  That  a  Variance  in  reciting  a  Statute  to  commence  after  the  Ma- 465- Letter  B. 
king,  where  the  Statute  is  exprefs,  that  it  fhall  commence  after  the  End  of 
the  Seffions,  is  fatal.     But  I  take  it  to  be  a  fettled  Rule,  That  a  Variance  no 
V/ay  altering  the  Senfe  of  the  Statute  does  '  no  Hurt  j  as  where  in  the  Re-  1 1  Vent.  172. 
cital  of  an  Oath  prefcribed  by  Statute,  the  Words  Sea  of  Rome  are  put  for  Skin.  11,52. 
Sec   of  Rome :    and  /  do  dec/are  in  Confdence,    inftead  of  /  do  dec/are  in 
my  Confcience.     Alfo  it  feems  to  be  "  agreed,  That  a  Variance  from  an  im-  ""Cro.El.ise, 
material  Part  of  a  Statute  does  no  Hurt,  "  and  therefore  that  where  a  Sta-P'\'°- 
tute  contains  feveral  Branches  relating  to  feveral  diftinft  Matters,  an  Omiffion  Paim.  \(,'-. 
of  fuch  Branches  as  no  way  relate  to  the  Offence  indidted  does  no  Hurt,  Cro.  Ca.  135, 
becaufe  they  are  nothing  to  the  prefent  Purpofe.     Alfo  it  hath  been  ad- '  '^^^^^''' 
judged,  That  every  Mif-recital  even  of  fuch  Branch  is  not  fatal ;  as  if  it  vary  '  piovvd'coin. 
only  in  fuch  a  Part  of  the  Defcription  of  the  Offence,  as  is  put  in  only  by  ^i.  105.  a. 
Way  of  Flourilh,  and  ex  abundanti,  and  makes  no  necelfary   Ingredient  ^^" '°^" 
in  the  Offence  prohibited,  nor  needs  any  Proof;  as  if  in  a  Profecution  on  Hob.  226. 
the  Statute  of  12  i^.   2..  the  °  Recital  be  that    none    fliall  devife,  {^tAk,\^^^-^^^' 
or  tell  any  falfe  News,    Lies,  or  other  fuch  falfe  Things,  ^c.  unde  dif-  i^:^/^^^,' 
cordia  out  aliqua  lis  [Anglice  Debates)  inter  magnates,  ve/  inter  f?3agnates^^^^-  s(>s- 
&  communitatem  diSfi  Regni  oriri  pojjint ;  where  the  Words  of  the  Sta- '  •'°"' '^■** 
tute.  are,   'That  none  Jhall  devife,  fpeak,  or  tell   any  falfe   News,  Lies,  or 
other  fuch  falfe   Things,  Sec.  whereof  Difcord  or   any  Slander  might  rife 
within  the  faid  Realm ;  for  the   fir  ft   Words,  viz.  That  none  fiall  devife, 
6:c.  any  falfe    News,  .  Lies,    or   other  fuch  falfe    Things,   &c.    are .  only 
•J  tnatcrial 


24-8  Of  hjdi&ment.  Book  11. 

material.  Indeed,  as  this  Cafe  is  reported  by  Croke,  there  is  a  Mif-recital 
even  in  this  Part,  for  inftead  of  other  falj'e  Things,  tlie  Recital  is  faid  to 
«!fention  other  Things  generally,  omitting  the  Word  Jalfe ;  but  I  fuppofe 
that  this  is  a  Miftake  of  the  Printer,  and  that  there  is  no  fuch  Variance 
in  the  Record  of  the  Cafe,  becaufe  no  Exception  is  reported  to  have  been 
taken  to  k. 

SeSi.  J  07.  But  if  a  Mif-recital  of  fuch  a  Part  of  the  Purview  of  a  Sta- 
tute be  not  fatal,  it  feems  a  fortiori  to  follow,  That  a  Mif-recital  of 
the  Preamble  is  not  material,  where  the  fubftantial  Part  of  the  Purview 
is  well  recited.     And   upon   this   Reafon   chiefly,   as  I  fuppcfe,  it   hath 

•  Vide  J  Keb. been  adjudged,  That  if  in  an  Adtion  on  the  ^  Statute  of  Hue  and  Cry 
647.  pi.  68.  f-Q^  ^  Robbery,  the  Declaration  recite  the  Preamble  to  fpeak  of  the  Burn- 
z^jon.'^f*.'  ing  of  Houfes,  where  the  Statute  mentions  Arfons  generally,  without 
» 2  Jon.  49.  any  particular  Mention  of  the  Arfon  of  Houfes ;  or  in  an  Adtion  for  the 
^  KeVe  Slander  of  an  Earl,  on  2  R.  2.  5.  if  the  Declaration  in  reciting  the  Pre- 
pl.  68".  ^^  amble  mention  only  what  relates  to  Earls,  &c.  and  omit  the  Claufe 
jKeb.  661,  concerning  the  other  great  Officers,  ''yet  the  Plaintiff  may  have  Judg- 
vlde  Cro.  J^^"*^  efpecially  after  Verdidt.  And  thefe  Refolutions  feem  to  weaken  the 
Jac.  139.  Authority  of  Parker's  Cafe  reported  by  '  Hutton,  wherein  it  was  faid 
'  Hutton  56,  jQ  j^^yg  i^ggj^  holden  by  three  Judges  againft  the  Opinion  of  Hobart,  that 
^Keb.  648.  the  Putting  of  the  Word  indicari  for  i}idiiiari  in  the  Recital  of  the  Pre- 
662.  '  amble  of  the  faid  Statute  of  Hue  and  Cry,  in  a  Writ  grounded  thereupon, 
^J^"- 5°' 5 '-is  fatal. 

Se£i.   108.     If  an  Indidlment  on  8  H.  6.  in  reciting  that  Part  of  the  Sta- 
tute which  declares  in  what  Adlions  the  Party  grieved  fhall  recover  his  Da- 
<Cro.El  i86.mages,  after  having  mentioned  Recoveries  by  Verdidl,  omit  the  ^  Words  or 
pl-  'O'  in  any  other  Manner;  or  ufe  the  '^  Words  Ajfifum  nwce  dijfeifina  for  AJJifam 

'^^l\^^'^^-  novce  dijjeifnur ;  'or  recite  the  Statute,  as  giving  the  Fine  on  a  Recovery 

•  iBulft.  218.  by  Adiion  diSlo  domino  Regi,  where  there  is  nothing  to  make  good  the 
«CroEl  3^7  Word  diSio,  for  recite  the  Statute  relating  to  the  Bringing  an  Adtion  to 
FaraMel  Cafe,  be,  if  the  Party  after  fuch  Entry  make  any  Feoffment,  &c.  where  the 
Cro.  El.  697.'  Words  are,  ij  after  fuch  Entry  any  Feoffment  be  made,  or  ^  recite  it  to  be, 
^Cro°'El  6  ?/  ^"y  P^d''"  ^^  /"^  ^"'  ^"^  ^ff'fi^  i"  the  Conjundtive,  wliere  the 
plg^'vide^  'Words  of  the  Statute  are,  if  any  Perfcn  be  put  out  or  dijfeifed 'm  the 
Cro  El.  697.  Disjundllve,  the  Variances  have  been  adjudged  fatal.  Yet  '  it  hath  been 
fcro^i  307.^o''i^">  That  the  laft  of  thefe  is  an  immaterial  Variance,  becaufe  tho'  the 
pl.To.  Words  above-mentioned  be  disjundtive  in  the  Statute,  they  have  always 

been  expounded  in  the  Copulative.     Alfo  it  may  be  queftioned  how  far 

I'jKeb  662.  the  reft  of  thefe  Authorities  may  be  Law  at  this  Day,  fince  of'  late  the 

Court  has  not  been  fo  ftridt  in  Recitals  as  formerly ;  and  if  an  Indidtment 

fully  recite  a  Statute  fo  far  as  it  concerns  Indidtments,  a  Mifprifion  in  what 

concerns  other  Matters  feems  to  be  much  helped  by  the  Authorities   of 

the  Cafes  above  cited. 

1  ^o  H.  6.  31,      SeSi.   109.     It  hath  been  '  adjudged,  That  a  total  Omiflion  of  the  Claufe 

32  which     'of  a  Statute  which   ordains  what  the   Party   (hall  forfeit,  does   no   Hurt. 

kTinTh?A   ^^^  ^^  ^^^  Statute  be  wholly  mif-recited  in  fuch  Claufe,  as  if  the  Words 

brWgmerts.    ""'  admitteret  or  forisfaceret  be  ufed  in  fuch  Claufe  for  amitteret  and  fori sf ace- 

Fitz  Brief,  86.  ^^Y^  the  Exception  for  the  Variance  feems  to  have  greater  Weight.     Yet  if 

^eTt  *"1'^'"     the  Word  mif-recited  be  fynonymous  with  the  other  which  is  rightly  re- 

Vide'piowd.  cited,  and  the  "  whole  Purport  of  both  as  fully  expreifed  in  one  Word, 

c^om  84  b.    yt^r\{\Q\i  is  properly  recited,  as  if  both  had  been  ufed,  as  it  certainly  is  in  the 

Dyer^i6o.     ^^^^^  above-cited,  wherein  the  Word  forisfaceret  is  rightly  recited,  and  the 

»>  Cro  Jac     Word  admitteret  mif-recited  it  may  perhaps  be  queftioned  whether  fuch  an 

133  pl  5- 

»  Vide  Cto, 


I'^'j,;,     Exception  would  be  fatal  at  this  Day,  efpecially  confidering  that  it  is  in 


jdc.  362. 


Part 
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Part  of  the  St.vt,ut:e  wliicli  miglit  as   well  have  l>een  onjittcd  in  tiic  Re- 
cital ;  and  there  is  no  'Variiince  but  from   a  Word  wholly  nugatory  and. 
fuperfluous,  and  the  Seijfe   v'oul.d  .be    complete    by  rejecting  the  Word 
miftaken,  as  Surplus  and  infeiifible.     But  if  in  the  Mif-rccital  of  fuch'"^^'/ ';°-  '-  '^• 
Clauk",  there  be  fuch  a  Variance  as  carries  with  it  a  plain   nwtcrial  RJ^'»Supra  Seft. 
pugn-ncy  to  the   Intent  of   the  Statute,  "   as  wliei-e  the  V/ords,  ijuhoever^'^i^^l- 
fYil!  ilo  the  fame,  JJjall  incur  the  Fain,  &c.  arc  thus  recited,  idiotViT  JJ:all\^'°'^^^^''' 
do  the  contrary,  piall  incur  the  Fain,  i^c.   I  do  not  well  fee  how  any  Thing  See  the  Books 
can  be  faid  to  make  it  good  j  for  it  is   a  general  Rule,  that  '  Repugnancies'"^''  p  ^^^ ^ 
in  Indidlments  are  fatal,  and  the  Profecutor  himfelf  declares,  Tliat  not  thofe  this  Staion. 
who  do  the  Thing  indicted,  but  tliofe  who  do  it  not,  are  within  tlie  Penalty  Cro.  El.  749. 

of  the  Statute.  contra/"""' 

Sect.  1 10.     As  to  the  third  Particular,  'viz.  How  far  it   Is  neceflary  to  ■'Dy.  363. 
bring  the  Offence  indicted  within   the  very  Words  of  the  Statute;  I  takeP''  ^S- 
it  for  a   general   Rule,    tliat  "^  unlefs  the   Statute  be   recited,  neither   thef.,^','  '   " 
Words  contra  ''  for  mam  Statuti,  nor  any  Periphrajis^  Intendment  or  '  Con-  2R0.  Re.227, 
clulion  will  make  good   an   Indictment,  which   does  not   bring   the  Fact^^'' 
prohibited  or  commanded,  in  the  doing  or  not  doing  whereof  the  Offence  1 1  Co.  58.  a. 
confifts,  within  all  the  material  Words    of   the   Statute,     And  upon  this 'Cro.  El.  147, 
Ground  it  hath  been    refolved,  that  an   Indictment  of  Rape  finding  that  ^  '  g. 
the  Defendant  fuch  a  Day  and  Place,  &c.  A.  B.felofiice  cepit,  <o?  earn  ad-^\.  30. " 
tunc  &  ibidem  cariialiter  cognovit,  &c.  contra  voluntatem  fuarn,  Cjc.  is  not  ^  ^'■°"' 2"- 
^  fufficient  without  the  Word  Rapuit ;  becaufe  that  is  the  Word  ufed  by  jj^q  ind1a-  ' 
the  Statute  which  makes  the  Offence  Felony.     Alfo   it  hath  been  ^  ad-  mevx,  7. 
judged,  That   Indictments  for  Perjury  on  5  El.   9,  omitting  the  Words  J'''g["^P'^_''*- 
voluntarie  &  corrupte,  in  fetting  forth  the  Swearing;  and  Indictments"  forecro  Ei.147. 
flriking  in  a  Church  on  5  ©*  6  Ed.  6.  4.  ''  omitting  the  Words  to  the  In-V^-  "• 
tent  to  Jiriize,  &c.  and  Indictments  for   aiding  the  Procurers  of  the  Pope's  pf°"^'"  ^°'' 
Bulls  on   13  £7.4.  '  oimi(\ng  the  V^OKd?, 'To  the  Intent  to  Jet  forth.  Sec.  the  z  Leon.  in. 
ufurped  Poiver,  See.  and  Indictments  for  Foreftalling  on  $  &  6  Ed.  6.  14.},''''^.^°'^^'* 
letting  forth.  That  the  Defendant   bought   certain  Goods  of  J.  S.  which  368."*      * 
he  was  about  to  fell  at  fuch   a   Market;  but   '^   not   exprelly  alledging, "  CroEl.23r, 
th<{t  fuch  Goods  were  then  coming  to  fuch  Market  to  .fie  fold ,  and  '  Indict- P';  ^3- 
ments  for  ingroffing  on  the  fame  Statute,  fetting  forth,  That  the  Defendant  Noy  171. 
bought  fo  much  Corn,  ^c.  without   alledging,  that  he  ingrofjed,  &c.  ^y '  Dy.363.  p!. 
buying,  &c.  and  "•  Indictments  for  Treafon  in  Compaffing  the  King's  Death,  l^'^  ^^■^  ^ 
on  25  £.  3.  having  neither  the  Word  G?//?/^  nor  Imagine,  iic.  cannot  be  421. 
taken  as  Indictments  on  fuch  Statutes.     And  the  like  hath  been  adjudged  in^f^  ^°°'"  '• 
many  other  "  Cafes.  Sea  i°2,  13. 

Sect.  III.     Neither  doth  it  feem  to  be  always  fufficient  to  purfue  the' 2  Leon.  39. 
very  Words   of  the   Statute,    unlefs  by   fo  doing  you  fully,  directly  and  ?f|^^  g°°'^ ' • 
exprefly  alledge  the  Fact,  in  the  doing  or  not  doing  whereof  tlic  Offence  Sea  1 5.  & 20. 
confifts,  without   any   the   leaft  Uncertainty  or  Ambiguity;    for   it   hath "  ^eiyng  8. 
been  "  adjudged,  that  an  Indidlment  for  Perjury  on  5.  El.  9.  fetting  forth,  g^^^' ' g^''"  '^' 
That  the  Defendant  taBo  per  fe  facro  evangelio  falfo  depofuit,  &c.  is  not "  i  iCo.  58.  a. 
good  without  diretflly   (liewing    that  he  was   fworn.     Alio  it   hath  been  ^J'^'' 346- 
^adjudged,  that  an  Information  on    iS  H.  6.  17.  for  not  abating  fo  much  2  Ro  Re.22-^ 
of  the  Price  of  Wine  fold,  as  the  Veffels  wanted  of  the  Statute-Meafure,  263. 
is  infufficient  if  it  do  not   exprefly  fliew  how  much  they  wanted.     Al^c)^1P^,^^^j^'°'** 
it  is  faid,  That  an  Indidtinent  on  the  Statute  of  Ufury  fetting  forth,  that  pi.  15.    ' 
the  Defend.mt  took  more  than   five  in  the  Hundred,  is  not  good,  without  9EJ  4- 26. zr- 
fliewing  in  particular  how  much.  '  pL7!^'"'°^" 

SeegEd  4,.  26. 
S    f  f  Se^.   I  I  2.'^  Leon.  38, 

39- 
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SeSl.  112,     As  to  the  Defcription   of  the  Perfon  of  the  Defendant,  in 
order    to    bring  him    within  the    Purview  of  a  Statute,    which    extends 
only  to  fuch  Kind  of  Perfons  as  are  fpecially   mentioned  in  it ;  it  is  a  good 
«Poph.93,94.»  general  Rule,  That  every  Indictment  muft  bring  the  Defendant  within 
Ch  foSea  2  '^  ^^  Defcriptions  mentioned  in  the  Body  of  the  Act,  except  they  are 
zLeoii.  5.    "fuch  as  carry  with  them  the  bare  Denial  of  a  Matter,  the   Affirmation 
Qusre  2  Keb.  whereof  is  a  proper  and  natural  Plea  for  the  Defendant ;  as  where  it  is 
582.  p.  18.   g^^(,(e(]^  That  all  Perfons  having  no  reafonable  Excufe  to  be  abfent,  (hall 
go  to  their  Parifli-Church,  ^c.  in  which  Cafe    it   is  faid,  that  it  is  not 
necefTary  to  fhew,  that  the  Defendant  had  no  reafonable  Excufe,  for  this 
» Moor  606.  will  come   moft  properly  in  Queftion   from  the  Plea  of  the  Defendant. 
Cro^Hc"  6io.'^l^o   it  feems  that  there   is  no  Need  in   defcribing  the  Defendant  to  fet 
2  Leon.  5.     forth  the  Place  where  the  Thing  happened,  which  brought  him   within 
2  Lev.  229.    the  Defcription,  as  hath  'been    more   fully  fhewn  in    the  84th  Section. 
cSi°tra,''2^Ro;Alfo  it  hath  been  adjudged.  That  it  is  ''  fufficient  in  defcribing  the  De- 
Re.  263.       fendant  to  fiy.  That  he  exijlens  (o  and  fo,  as  the  Statute  mentions,  did 
Qusre  Raym.  jj^^  ^3,01,  without  alledging  that  he  was  fo  at  the  Time  of  the  Fact ;  for 
I ''Keb.  852.  that  {hall  be  intended,  as  hath  been  more  fully  fhewn  in  the  fixty-firll 
pi-  5  5-         Section. 
«Poph.93,94.     Se£f.  113.     It  feems  '  agreed,  that  there  is  no  Need  to  alledge  in  an 

1  Jon.  157.  Indidment,  that  the  Defendant  is  not  within  the  Benefit  of  the  Provifoes 
Vide Savil 32. of  a  Statute  whereon  it  is  founded;  and  this  hath  been  "^  adjudged,  even 
pi- 73-  as  to  thofe  Statutes  which  in   their  Purview  ex prefly  take  Notice  of  the 

2  H.  H.  P.  C.  Provifoes,  as  by  faying,  that  none  fhall  do  the  Thing  prohibited,  otherwife 
'Poph.93',94.than  in  fuch  fpeclal  Cafes,  C^c.  as  are  expreffed  in  the  Aft.     But  as  I  take 

it,  a  Convidtion  on  a  Penal  Statute  ought  exprefly  to  fliew,  that  the  De- 
« Quasre        fendant  is  not  within  any  of  its  Provifoes  j  for  fince  no  '  Plea  can  be  ad- 

1  Saik.  18 r,  j^jj-jg^j  jQ  ^m-j^  ^  Convidlion,  and  the  Defendant  can  have   no  Remedy 

againfl  it,  but  from  an  Exception  to  fome  Defed  appearing  in  the  Face  of 

it,  and  all  the  Proceedings  are  in  a  fummary  Manner,  it  is  but  reafonable 

that  fuch  a  Convidtion   fhould  have  the  higheft  Certainty,  and  fatisfy  the 

Court,  That  the  Defendant  had  no  fuch  Matter  in  his  Favour  as  the  Statute 

itfelf  allows  him  to  plead. 

'Savil  33.         SeSf.  114.     It  feems  to  be  laid  down  as  a  general  Rule  in  *'  SaviTs  Re- 

Vide^fu  rach  po""*'  which  is  alfo  Confirmed  by  the  Year-Book  of  ii  H.  4.  14.  That  if 

23.  Sea  63.  the  Statute  whereon  an  Indi<flment  is  grounded  be  particularly  recited  ;  the 

2  Ro.  Rep.  f]^Q  general  Conclufion,  conti-a  formani  Statuti,  after  the  Allegation  of  the 
"pc  g,  C.Fadl,  will  fupply  an  Omiffion  in  it  of  a  Circumftance  mentioned  in  the 

Statute,  which  would  be  fatal  without  fuch  a  Recital  and  Conclufion ; 
for  fince  the  Statute  is  particularly  recited,  and  the  Defendant  charged  with 
having  done  the  Offence  againfl  the  Form  of  it ;  and  it  is  impofTible  that  he 
could  fo  have  done,  if  any  Circumflance  exprefly  required  by  the  Statute 
had  been  wanting ;  it  feems  that  the  Offence  may  properly  enough  be  faid 
to  be  as  fully  fet  forth  in  the  very  Words  of  the  Statute,  as  if  fuch  Words 
had  been  repeated  in  the  Allegation  of  the  Offence,  according  to  the  com- 
mon Rule,  that  Verba  relata  hoc  maxime  opermitiir  per  referenttat7i  ut  in- 
effe  videantur.  Neither  do  I  find  this  contradidled  by  any  of  the  Refolu- 
tions  in  the  precedent  Sections ;  for  it  does  not  appear  that  there  was  fuch 
a  Recital  and  conclufion  in  any  of  the  Indiftments  therein  referred  to.  Yet 
notwithflanding  the  Omifllon  of  a  Circumftance  mentioned  in  a  Statute,  may 
perhaps  in  fuch  Manner  be  holpen  ;  it  feems  that  the  Want  of  a  certain  De- 
fcription of  the  Time  or  Place,  or  Things  or  Perfons  concerned,  or  of  t^c 
t  I  Rol.  Rep.  Conclufion  contrii  paccm,  or  of  an  exprefs  and  diredl  Allegation  of  the  Fait 
«z6  feems  jtfelf,  cannot  be  ib  fupplied  ;  for  fuch  OmifHons  °  vitiate  an  Indictment  dra'wn 
""""'•'        inthevefy  Words  of  the  Act.  Sl:    115. 
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Seel.  115.     As   to  the   fourth   Particular,  w>.  Whether  an  IndidmcnC 
grounded  on  a  Statute  wliich  will  not  maintain  it,  may  be  made  good  as 
an  Indictment  at  Common  Law;  it  fecms  formerly  to  have  been  '  gene- '^^oF-'- 23'* 
rally  taken  for  granted,  tiiat  no  Indidment   whatfoever  which  is  grounded  [^ro^  El  ^^7; 
on  a   Statute,  and  concludes  contra  fvrmam  Statnti,  and   cannot  be  made  pi-  10. 
good  by  any  Statute,  can  be  maintained  as  an  Indidment  of  an  Offence  atS'"^^''  ^^7- 
Common  Law  ;  the    chief  Reafon   whereof  feems  to  be  this,  That  it  ap- 2  Leon.  1  gs. 
pears   that  the   Profecution    is  intended  to  be  grounded  on  a  Foundation N°y'7'.'72i 
which  will  not  fupport  it.     But  the  contrary  feems  to  have  been  adjudged  ^[^J',^^^'g 
in  ^  Page's  Cafe,  wherein  it  was  refolved,  That  if  Perfons  be  indiiited  fpe- Oo.  €3.465* 
daily  on  the  Statute  of  St;\bbing,  and    the  Evidence    be   not   fufficient  to  ^^^''- Sa- 
bring them  within  the  Statute,  they  may  be  found  guilty  of  general  Man- ^  j/gb.  566* 
flaughter  at  Common  Law,  and  that  the  Words  contra  forniavi  Stafuti  fl:iall  pi.  70. 
be  rejedted  as  fenfelefs,  where  the  Offence  is   prohibited  by  the  Common  y"^^^j^^^^°^- 
Law  only.     And  the  fame  hath  been  fince  '^  adjudged  as  to  other  Statutes ;  may  be  coi- 
and,  as  I  took  it,  was  lately  agreed  in  an  Information  aeainft  the  City  of'^'^^^'^  fro^"  ^ 

'Norwich.  _  pi.  .,3.  and 

Sect.  lib.     As  to  the  fifth  Particular,  'uiz.  How  far  it  is  neceffary  fori  Jon  379. 
an  Indicflment  on  a  Statute,  to  conclude  cofitra  formam  Stafuti ;  it  feems  that  ^  ^-  ^-  ^-  ^' 
Judgment  on  a  Statute  (hall  in  no  Cafe  be  given  on  an  Indidtment,   whichbH.  p.  c.  58. 
does  not  fo  conclude  ;  for  granting  that  fuch  Judgment  may  in  fome  Cafes  2  H.H.P.C. 
be  given  in  an  Adlion  brought  at  Common  Law,   without  Reference  to  ^nVAkyni? 
Statute,  as  it  is  '  faid,  that  Judgment  on  8  H.  6.  9,  may  be  given  on  the  old  b.  i.  Ch.'  3c. 
Common  Law  Writ  of  AfTifeofNovelDifleifin,  yet  it  will  not  follow.  That  Seft-^- 
fuch  a  Judgment  can  in  any  Cafe  be  given  on  an  Indidlment  drawn  as  for  an  ^  Xeb.  tit'. 
Offence  at  Common  Law,  without   any  Reference  to  Statute.     For  as  to  pi.  5. 
the  faid  Cafe  of  an  Affife  of  Novel  DifTeifin,  it  may  be  faid  that  the  Sta-  J;^^ '  ^''^^^ 
tute  of  8  H.  6.  exprefly  fays.  That  the  Party  may  recover  by  fuch  Writ  j  d  The  King 
and  therefore  fince  there  is  no  fpecial  Writ  of  this  Kind  formed  upon  thesgaini^  the 
Statute,  and  the  Party  has  ^  no  Authority  to  make  out  a  Writ  himfelf  in  a^J/,,  °Jj^°'' 
new  Form,  it  is  reafonable  that  he  may  recover  by  the  old  Writ.     But  it  judged  Hilar. 
s  feems  that  Judgment  on  this  Statute  cannot  be  given  on  an  Action  of'  t^^o'^g"'- 
Trefpafs  in  the  Common  Law  Form,  becaufe  there  is  a   fpecial  Writ  of  pj^  ^  ' 
Trefpafs  in  the  ^  Regifter  grounded  on  the  Statute ;  and   it  feems  to  be  '  Bro.  Aftion 
agreed,  that  where  there  is  a  fpecial  Writ  grounded  on  a  Statute,  Judgment  [^^^'^g^^*' 
fhall   never  be  given  on  fuch  a  Statute  in  an  Adtlon  brought  at  Common  >  z  inii'  407." 
Law.     And  in  like  Manner,  fince  every  one  who  profecutes  an  Indldlment  *  Vide  2  inft. 
is  at  Liberty  to  draw  it  as  he  pleafes,  fo  that  he  obferves  the  general  Rules  gro  Parlia- 
of  Law   concerning   Indidtments;  it  feems  to  be  ^  taken  as  a  common  ment,  yj. 
Ground,  That  a  Judgment  by  Statute  fhall  never  be  given  on  an  Indicl-'^^^S'^er 
ment  at  Common  Law,  as  every  Indidtment   which    doth   not   conclude  f^^H^'g.  2. 
contra  forrriam  Statuii^  fhall  be  taken  to  be.     And  therefore  '  if  an  Indidl-p'-  s- 
ment  do  not  conclude  contra  fo7-7nam  Statuti,  and  the  Offence  indidled  be^^j?''/^' . 
only  prohibited  by  Statute  and  not  by  common  Law,  it  is  wholly  infuffi-47  Ed.  3. 10.' 
cientj  and  no  Judgment  at  all  can  be  given  upon  it:  But  if  the  Offence P'- 7- 
were  alfo  an  Offence  at  Common  Law,  I  take  it  to  be  in  a  great  Meafure  2  Ed.^4  'o. ' 
fettled  at  this  Day,  that  ""  Judgment  may  be  given  as  for  an  Offence  atpl.  j. 
Common  Law,  though  the  Indidlment  conclude  contra  forrnam  Statuti,  as  ^'■°  j^^'°" 
(^hath  been  more  fully  fhewn  in  the  precedent  Sedtion.     [79]  tute.  6,  lo. 

Parliam.  75.' 
Fitz.  Judgment,  10.  Ceflavit,  18.  Attachment  fur  Prohibition,  j,  3.  Bendloe  57.  pi.  92.  Cro.  EI.  759,  760. 
'  *  See  the  Authorities  cited  to  the  other  Parts  of  this  Section.  '  2  Rol.  Re.  38.  i  Saund.  249.  1  Sid.  409.  z  Keb. 
506.  pi.  79.  I  Salk.  370.  pi.  3.  ■"  See  tiie  precedent  Stflion.  2  Keb.  477.  pi.  7.  1  Sid.  409.  i  Saund.  Z4q. 
250  9  H.  6  56.  pi.  42.  Fitz.  Attachment  lur  Prohibition,  i,  3,  But  2  Rol.  Ab  82.  pi.  2,  3.  2  Keb.  566- 
pi.  70      1  Jo    379,  3  So.  feem  contrary. 

Seel.  II J. 
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ScSi.  1 17.  If  there  be  more  than  one  Statute  concerning  the  fame  Offence, 
»Cro.E.  750,  and  the  firfl  of  them  were  never  difcontinued,  and  the  latter  only  '  con- 
P'-  6-  tinue  the  former  without  making  any^  Addition  to  it ,  or   only  ^  qualify 

1  Lm.  2^1.    the  Method  of  Proceeding  upon  it,  without  altering  the  Subftance  of  its 

2  H.  H.  P.  C.  Purview  ;  it  feems  agreed.  That  it  is  fafe  in  an  Indidment  on  any  fuch 
J 73-  Statute  to  conclude  contra  formam  Statuti ;  and  it  hath  been  '  holden, 
Cro.jac.  187.  That  a  Conclufion  contra  formam  Statutormn,  will  in  fuch  Cafes  vitiate 
p'-^9-  the  Profecution  j  but  where  a  Statute  hath  been  wholly  difcontinued,  and 
Selcro'l'at  ^^  aftcrwards  revivcd,  there  "^  feem  to  have  been  fome  Opinions,  That  a 
1SJ7.pl  g.  Profecution  on  it  ought  to  conclude  contra  forma?)i  Statutonim.  Alfo 
"  Owen  135.  .^vhere  the  fame  Offence  is  prohibited  by  feveral  Independent  Statutes  there 
2  h"  h!  p.^c!  are  fome  ^  Authorities,  that  you  muft  either  conclude  contra  forjnam  Sta- 
«73-  tutorum,  or  contra  formam  of  the  particular  Statutes  naming  them,  and 
•Cro.El.760.  j.j^^j.  j^  y^^  barely  conclude  contra  formam  Statuti,  the  Indidtment  will 
\i-j.  pi.  12.  be  infufficient,  for  not  fliewing  on  which  of  the  Statutes  it  was  taken, 
z  Leon.  5.  gyt  there  are  alfo  ftrong  *  Authorities  for  the  contrary  Opinion,  which  is  alfo 
pj'°;^^'^''^^'moft  agreeable  to  ^  Precedents;  to  which  maybe  added,  That  if  it  be  a 
Aleyn  49, 50.  good  Objedion  to  fuch  an  Indidment,  concluding  contra  formam  Statuti, 
2Buiftz58.  xhdX'iX.  appears  not  on  which  of  the  Statutes  the  Profecution  is  grounded, 
f  Crompt'.^'the  fime  Objedion  may  as  well  be  made  to  an  Indiftment  concluding  con- 
104.  pi.  49.  tra  fortnam  Statiitorum ;  for  it  no  more  appears  from  fuch  a  Conclufion 
Cro'El'l'se  °^  what  Statute  the  Profecution  is  grounded,  than  from  the  Conclufion 
pj.  io.  '  contra  formam  Statuti;  and  yet  it  feems  to  be  "^  generally  admitted.  That 
4  Co.  48.  a.  a  Conclufion  contra  forinam  Statutorum  is  good  where  the  Indiftment  is 
A^'Jg.V-V-  ^°''  ^"  Offence  prohibited  by  feveral  Statutes.  Alfo  where  fuch  an  In- 
82.  pi.  s,  6.  didment  concludes  C07ttra  formam  Statuti,  without  fliewing  what  Statute 
Dahon  ch.  jg  i  intended,  why  may  it  not  be  faid  that  fuch  Statute  fliall  be  taken  as 
^A\tyvi  50.  is  moft  for  the  King's  Advantage,  as  well  as  where  the  Indiftment  con- 
B.  1  Ch.  8 1 .  eludes  co?:tra  formam  Statutorum,  in  which  Cafe  it  feems  to  be  admitted, 
h'g-J°-  .  that  it  fhall  be  fo  taken?  But  where  a  later  Statute  ordains,  That  a 
pi.  15.  ^'  former  Statute  fliall  be  executed  in  a  new  Cafe  not  mentioned  in  the  for- 
Cro.  El.  750- mer,  as  8  iJ.  6.  9.  does,  that  15  Ric.  2.  2,  fhall  be  executed  in  the  Cafe 
Aieyn49,5o.  of  a  forcible  detainer,  which  is  not  mentioned  in  15  Ric.  2.  or  where  a 
Lamb,  b' 4.  new  Statute  adds  a  new  Penalty  to  an  Offence  prohibited  by  a  former 
p|l- 5-  Statute,  as  ^  23  E/iz.  doth  that  of  20/.  for  a  Month's  Abfence  from 
pl.  ii"  ' '^  Church  contrary  to  the  Tenor  of  i  E/iz.  it  feems  that  it  may  with  greater 
347.  pl.  9.  Reafon  be  argued.  That  if  the  Indidment  conclude  contra  formam  Sta- 
2R0I.  Re.  ^^^^-^  jj.  ^jjj  i^g  1  infufhcient,  becaufe  it  may  feem,  that  the  Offence  is 
c  H.  7.  i7.b.  not  punifhable  by  any  one  Statute  only.  Yet  confidering  that  the  Prece- 
Owen  13;.  dents  in  thefe  Cafes  generally  conclude  co?itra  fcj-jnan  Statuti,  and  the 
Sa?*^^  ^°'  Profecution  in  Truth  d'epends  on  the  Addition  made  by  the  later  Statute, 
2  Leon. ;.  which  fecms  of  itfelf  alone  fuflicient  to  fupport  it,  it  may  be  reafonably 
J  ^°J^  ^,^^^5- argued,  and  feems  agreeable  to  the  later  "  Opinions,  that  fuch  a  Conclu- 
jac'  \i,z°  fion  may  be  allowed  in  thefe  Cafes  alfo.  However  it  feems  fafe  in  any  of 
Cro.  El.  750.  the  Cafes  above  mentioned,  to  coxi&\x^&  contra  formam  "  Statut%  which  flialf 
2'Lton.  ^■'^"'^  either  for  Statuti  or  Statutorum,  or  be  rejedled,  in  fuch  manner  as  will 
'  Aleyn  49.    befl  maintain  the  Indidment. 

50-  Se£^.  118.     As  to  the  ninth  general  Point  of  this  Chapter,  viz.  What- 

'^g,'^  '  "^  ■  ought  to  be  the  Form  of  the  Caption  of  an  Indidment;  I  fhall  take  it  for 
3Lev.  6«.  granted,  that  every  fuch  Caption  is  erroneous,  which  doth  not  fet  forth 
i  Ak^'  o  ^'  "^'"^^  proper  Certainty,  both  the  Court  in  which,  and  the  Jurors  by  whom, 
6Mod"i\o.  and  alfo  the  Time  and  Place  at  which  the  Indidment  was  found}  for  the 
2H  H.P.  C.  better  Underflianding  whereof  I  fhall  endeavour  to  f!iew  what  Ce^r.inty  of 
'^5- '66.  ^'^  this  Kind  is  neceiiary. 

In 
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1 ,  In  Refped  of  the  Court,  before  which. 

2.  Of  the  Jurors,  by  whom. 
-.  Of  the  Time:  And, 

4.  Of  the  Place,  at  which  the  Indidtmcnt  was  found. 

^eB.    119.     As  to  tlie  firil  of  tiicfe  Particulars,  it  is  certain,  that  every  ij.-b.' 
fuch  Caption  muft  fliew  that  the  Indidment  was  taken  before  fuch  a  Court  Bro.  Battail.y. 
as  had  Jurifdidion  over  the  Offence  indided ;  and  therefore  if  it  fet  forth,  ^"^'J^^'"^"'. 
that  any  Indidment  whatfoever  was  taken  before  y.  S. '  Steward,  without  >.  z'j  Ed.  4. 
fliewini"-  to  whom  he  was  Steward,  or  in  what  Court ;  or  that  an  Inquifition  '3a- 
of  Death,  upon  View  of  the  Body,  was  taken  before  J.  S.  ^  Mayor  of  ^'pQ  'l°p'. 
Lo>jJo>!,  or  before  J.  S.  Steward  to  '  fuch  a  Perfon,  and  in  fuch  a  Court,  "^  22  Ed.  4. 
without  adding,  that  he  was  a  Coroner ;  or  if  it  exprefly  call  him  ^^ro- l^-^- ^ 
ner,  but  do  not  alfo  fliew  that  he  was  fuch  for  the  '  Diftrid  in  which  the  ,^3.  pi.  7,' 
Inquifition  was  taken,  it  is  infufficient.     But  it  hath  been  '  adjudged,  that  2  Ko.Rep  82. 
it  is  fufficient  to  fet  forth,  that  it  was  taken  before  J.  S.  a  Coroner  in  the  q^^^q^^"^^' 
County,  without  laying,  that  he  was  a  Coroner  for  the  County,  for  that  indiament,' 
cannot  but  be  intended.  46. 

Scff.  120.  Where '  the  Caption  of  an  Indidment  alledges  it  taken  at  .^  '^°J^|^,^ 
the  General  Seffions  of  the  Peace  of  fuch  a  County  or  Burgh,  it  doth  4C0. 4t.b. 
not  feem  neceflary  to  add,  that  fuch  Seffions  was  holden  for  fuch  County  '  ^"'-  ^'^7• 
or  Burgh,  becaufe  it  could  not  but  be  fo  holden,  if  it  were  the  General  g  i  Keb.  329. 
Seffions  of  fuch  County  or  Burgh ;  but  if  it  had  been  only  defcribed  as  a  P'  ^6.  668. 
Genera!  Seffions  holden  in  fuch  County  or  Burgh,  it  is  faid  ^  to  be  a  fa- ^  lJ^  '  ^ 
tal  Exception,  that  it  is  not  exprefly  alledged  as  holden  for  fuch  County  2  Keb.  133.' 


U(vre^ 


or  Burgh;    but  ^  %..  .,    ,_._    _,    ,..._    ,    -.Keb, 28^ 

the  Margin.    -  ....  .  pi  83.141. 

SeB.   121.     There  are  fome  '  Authorities,  that  if  the  Caption  of  an  In-  pi.  n.  i  Keb. 
didment  before  Juftices  of  Peace  take  no  Notice  of  their  Commiffion  to^^^''  P'"  '.^^" 
hear  and  determine  Felonies,  &c.  which  is  generally  done   by  the  Claufe  ry. 
Jiec  non  ad  diver  fas  Fclonias,  &c.  it  is  infufficient :  But  having  already  more  ''  Cro.  Eliz. 
fully  confidered  this  Matter,  Ch.  8.  SeSl.  33.  I  (hall  refer  the  Reader  to?|°p  c.56. 
what  is  there  faid  concerning  it.  Letters. 

SeSl.   122.     There  are  alfo  feveral  Authorities,  that  the  Caption  of  an  In-  ^-  ^,^!°'^' 
didment  before  Juftices  of  Peace  is  infufficient,  unlefs  either  the  Words  pi  fg."  '  °' 
''  Dom'tJii  Regis,  or  '  Fublicce,  be  added  after  Facts ;  and  it  hath  been  fome-  Bm.  [ndift- 
times  holden,  that  even  the  Words  Do7nini  Regis  are  not  fufficient  with-  Bu"^')^;-,*;'^  j^p 
out  the  Word  ""  ramc,  or  fome  other,  to  fliew  whether  it  were  the  Peace  as  a  Quare, 
of  the  prefent  King,  or  of  fome  of  his  Predeceflbrs.     And  the  chief  Ground  ^^  E'^-  4- 
of  thefe  Opinions  feems  to  be  the  Statute  of  27  H.  8.  24.  SeB.  4.  by  ^^^  Error'* 
\vhich  it  is  enaded,  T'hat  in  every  IVrit  and  IndiBinent  that  Jhall  be  made  \  86. 
ivithin  any  County-Palatifie  or  Liberty,  whereby  any  Thing fiall  befuppofed  to^^^J^^°-  ^"' 
be  done  againfi  the  King's  Peace,  it  JJmll  be  fuppofed  to  be  done  again/i  the  \^\^l[\l°\ 
King's  Peace,  his  Heirs  and  SucceJJors,  and  not  againji  the  Peace  of  any  0-  2  K^^b.  647. 
ther  Perfon  whatfoever ;  any  Statute,  Grant,  or  Ufage,  to  the  Contrary  not-  ^'gj^'^V 
withjianding.     From  whence,  I  fuppofe,  it  may  have  been  colleded,  that  pi  11.42^. 
by  Parity  of  Reafon,   Juftices  of  Peace  ought  to  be  ftyled,  in  legal  Proceed-  P'-  '.3 


Keb. 


37- 


ings,  Juftices  of  the  King's  Peace,  that  it  may  appear  that  the  Peace  of  no  o-  _] 
ther  Perfon,  but  of  the  King,  is  intended.     But  fince  this  is  not  exprefly  re-  i  Sid.  422. 
quired  by  the  faid  Statute ;  and  it  cannot  but  be  intended,   (cfpccially  at  this  ^'-  'V, 
"  Day,  when  none  but  the  King  can  appoint  Juftices  of  Peace,)  that  all  Ju-  pi.' 13.  ^^'" 
ftices  of  Peace  muft  be  Juftices  of  the  pablick  Peace,  or  of  the  King's  Peace,  2  Keb.  582. 
which  is  the  fame  Thing;  i.ni  i'.ccorJingly  Exceptions  for  the   want  off'yJj/Q,,   , 
Vol..  II.  Ttt"  thefcsctii.'    *■ 
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•afceb. 385.  thefe  Words  have  been  often  '  over-ruled  ;  I  take  them  to  be  obfolete  at 
\  S?d.  247.  t^^s  I-^^y»  ^^  i*^  leemed  to  be  lately  fettled  betw^een  the  *"  King  and  Hanvkim 
pl.  II.  on  a  Convidion  of  Deer-ftealing. 

QuL^^fKeb  ^^^'  ^^3"  But  it  feems  generally  agreed,  'That  if  the  Caption  of  an 
656.  p'l.  36.    IndiiStment,  at  a  Seffions  of  the  Peace,  do  not  mention   before  whom  it 

1  Sid.  175.  was  holden,  or  if  it  fet  it  forth  "*  generally  as  holden  before  Juftices,  with- 
^'AdiudEed  ^^^  fhevving  any  Thing  of  the  Nature  of  their  Commiflion,  or  as  holden 
Term.  Mich,  before  Juftices  "^  of  the  Peace,  ^c.  without  naming  any  of  them,  or  fliew- 
t^^M^id"''    '"°  ^°''  ^'^'■^^  Place  they  were  Juftices,  or  if  it  '  defcribe  them  as  Jufti- 

2  Keb.  580.  '"^^  ad paceni  in  comitatu  pi-cedi^'  confervand\  omitting  the  Word  a[fignat\ 
pl  112.  it  is  infufficient.  ^  Yet  it  hath  been  adjudged,  that  it  is  not  neceffary  for 
^"^"^'I'^io  ^^s  Caption  of  an  Indidlment  taken  at  a  General  SefTions  of  the  Peace,  to 
^  I  Bulft  203.  ftyle  any  of  the  Juftices  of  the  Sluoripft,  becaufe   it  fufficiently  Ihews  that 

« 2  Keb.  1 28.  one  or  more  of  them  were  fuch,  by  fliewing.  That  the  Seffions  was  a  General 
pl.  8s.  ^  ° 

Cro.  Eiiz.      one. 

738.  pl.  10.  Se£i.  124.  It  hath  been  adjudged,  '' that  the  Caption  of  an  Indictment, 
Vide  Keilw.  fetting  it  forth  as  taken  ad  magnam  curiam  cum  Ida  tentam,  is  infufficient ; 
2^Keb.  3^8^5.^  the  chief  Reafon  whereof  feems  to  be  this,  that  fuch  a  Caption  rather  im- 
pl-  58-  ports,  that  the  Indictment  was  taken  at  the  Court   which  had  no  Jurif- 

B^o^BaHa'f  7  diction  to  take  it,  than  at  the  proper  one ;  for  it  feems  to  be  exprefs, 
Indiament',  that  it  was  taken  at  the  Court-Baron,  and  mentions  nothing  in  Relation 
46.  to  the  Court-Leet,  but  that  it  was  holden '-together  with  the  Court-Baron. 

263.*"  ■'^"'^  agreeably  hereto  it  is  faid  in  the  Year-Book  of  lo  Edw.  4.  15.  that  if 

k  I  Sid.  367.   the  Caption  had  been  ad  magnam  Curiafn  &"  ad  lefam,  it  had  been  fome 

3  K°b  '56'  ^^"^^'  ^"t  th'^^  ^^'^"  ^^^^  ^^^''^  "°  Senfe.  From  whence  it  may  be  argued, 
pl.  ,g."       *   that  if  a  Caption   fet  forth  an  Indictment  as  taken  at  a  Court-Baron  and 

*  10  Ed.  4.  Court-Leet,  it  may  be  good,  becaufe  the  Court-Baron  having  no  Man- 
Bro'lndift-  ^^^  of  Jurifdiction  in  criminal  Matters,  and  the  Court-Leet  having  fuch 
men't,  34.  Jurifdiction,  it  may  well  be  *  intended  that  the  Indictment  was  taken  at 
tiiz.  India,  tj^e  Court-Leet,  and  not  at  the  Court  which  had  nothing  to  do  with  it. 
s!^P.'c°95.  ^fortiori  therefore,  if  an  Indidlment  be  fet  forth  as  taken  ad  vif.  franci 
Letter  c.  pleg.  cum  ciir'  baron'  tent\  it  (hall  be  intended  to  have  been  taken  at  the 
^Keb^i  ^°^  Court-Leet ;  as  it  is  ^  faid  to  have  been  holden  by  the  late  Chief  Juftice 
pi.  7. '       '    Holt,  who  yet  fcemed  to  be  of  Opinion,  That  if  a  Court-Baron  had  a  Ju- 

*  I  Salk.  195.  rifdidtion  of  fuch  Matters  as  well  as  a  Court-Leet,  but  in  a  different  Manner, 
Sea^6^*''"  ■^"^'^  ^  Caption  would  have  been  infufficient,  for  not  fhewing  more  exprefly 
"  I  Salk.  195.  at  which  of  the  Courts  the  Indiftment  was  taken. 

« J  Salk.  200.       ^^^_    i2j;.     It  hath  been  adjudged,  'that  the  not  fetting  forth  in   the 

Caption  of  an  Indidment  taken  at  a  Leet,  whether  the  Court  were  holden 

by  Grant  or  Prefcription,  is  holpen  by  the  Multitude  of  Precedents, 

aH.lI.r.  C.      SeB.   126.     As  to  the  fecond  Particular,  vix.  What  Certainty  is  necef- 

'^7-  fary  in  the  Caption  of  an  Inuidfment  in  refpedl  of  the  Jurors  by  whom  it 

was  found ;    it  feems  agreed,  That  no  Caption  of  an   Indictment  whe- 

•'6H.4.       ther   found   at  a   "'  Court-Leet,    or   other   uiferior  Court,    can   be  good, 

p'  4-  without   exprefly   fhewing,    that   the   Jurors   who  found  it  were  of  the 

Cro^^l^iz^^*  "  County,  City,  or  Burgh,  or  other  Precindt,    for  which  the  Court  was 

677.  pl.  6.      holden,  and  that  they  were  at  leaft  °  twelve  in  Number,  and  ''  alfo,  that 

2  Keb.  160.    ji^gy  found  the  Indidment   upon    their  Oaths.     Alfo,    Indidments  Iiave 

3  kebl  807.  been  1  quafhed  for  an  Omlffion  of  the  Names  of  the  Jurors  in  the  Capti- 
p'- «7-  on;  but  there  is  a  "^  Precedent  in  Saimders'i  Reports  of  a  Caption,  fettin? 

Videfupra  r  r         >  b 

Sea   33. 

«>Cro.  Eliz  654.  pl.  16.  Vide  fupra  Sfft.  15.  6  H.  4  pl  4.  41  Ed.  3.  31.  pl.  36.  p  2  Keb.  676  pl  54. 
iisid.  140.  3  Mod.  201.  I  Keb.  629.  pl.  I  I  2.  329.  pl.  66.  See  the  Cafes  cited  to  Letter?,  a,  b,  c,  d,  e,  f,  g.  and 
I  Salk.  371.  pl.  7.  1  2  Rol.  Ab.  82.  pl.  10.       z  Keb.  4-0.  pl.  61.      6  H.  4.  pl   4.       Qit.  2  R.  3    1 1.  pl.  2j. 

Vide  Rail.  Ent.  553,  606.        '  1  Saund.  249.     Vide  13  H  7.  zo.  a,     2  Keb  366 

forth 
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forth,  that  the  Indidmeiit  was  taken  by  twelve  Men,  &V.  without  naming 
them,  and  yet  no  Exception  appears  to  have  been  taken  on  this  Account. ,  ^  ^^^  ^ 
Alfo  many  Indidments  taken  in  inferior '  Courts,  liave  been  quartied  forpi.  nz. 
want  of  the  \NovAs  proboriim  &  kgalium  homimiin  in  the  Caption  ;  but  this  ^  '^^'^  47'- 
Exception  hath  been  often  over-ruled,  as  hath  been  more  fully   fhewn  in^Rof'Abr. 
the  fixteenth  Sedlion  of  this  Chapter.     Alfo  many  Indictments  in  fuch  Courts  82.  pi.  8. 
have  been  quafhed  for  Want  of  the  Words  "^  j'uraf  &  oner  at'  in  the  Cap- Y^^'''  ^^^' 
tion  ,  and  alfo  for  Want  of  the  Words  '  adtiinc  &  ibidem,  before  the  Words «. ,  Kefa.  101. 
jurat'  &  mcrat'  ;  and  alfo  for  '^  want  of  the  Words  ad  i?i^uirendum  pro-  diSlov^-  1°°-  524. 
Domino  Rege  &  pro  cor  pore  comitatus ;  and  alfo  for  want  of  the  Words  fii-^{  \'\^  g'^^ 
per  facramentum  fuum  diciiut,  after  the  WordsyV^;-^/'  G"  oiieraf  ;  and  alfo  for  pi.  55. 
expreffing  the  '  Oath  to  have  been  to  inquire  pro  corpore  civitafis  fri-ediSicC,  ^  ^^"^^  367- 
where  the  Offence  afofe  in,  and  the  SefTions  v/as  holden  for  a  Burgh,  fi?"^.  v'ide°3  Keb. 
But  it  is  s  faid,  that  in  the  Caption  of  an  Indidment  taken  in  the  King's  128.pl.  50. 
Bench,  or  at  the  ''  Grand   SefTions,  the  Words  fuper  facra?nefitum  ftiutn  di-  ^°"".^  ^^f^'°' 
cunt,  fupply  the  Want  of  the  Words  Jurat'  &  onerat',  Cjc.     Alfo,  it  is  z  jo.  1 80.' 
faid  to  have  been  '  adjudged,  that  the  Words  jurat.  &  onerat.  ad  inquirend."  '  Mo^.  26. 
pro  Domino  Rege  &  corj-ore  comitatus  are  fufficient,  without  the  Word  pro',  l^^i^e^d. 
before  corpore;  and  that  the  Addition  of  the  Words  ad  largian  liter  i7iqui-f,\.^j. 
rend,  does  no  ^  Hurt ;  and  that  there  is  no  Need  of  the  Words  ad  iyiquiren-'^ '^  ^^^-  47  •• 
dum  pro  corpore  comitatus  in  an  '  Inquifition  taken  for  a  particular  Pufpofe  ;  ^how'  272. 
and  that  the  Omiffion  of  the  Word  "^onerat.  is  not  fa?al,  if  there  be  the' 1  sid.  140. 
Word  jurat',  for  that  fully  implies  it.  'j'^^^-  '^9^- 

Se5l.   1 27.     As  to  the  third  Particular,  viz.  What  Certainty  is  neceflary  f ,  Saund. 
In  the  Caption  of  an  Indidlment,  in  refpecS  of  the  Time  when  it  was  found;  ^49; 
it  feems  "  agreed,  that  fuch  Caption  muft  fet  forth  a  certain  Djy  and  Year  V  |^,\ '    ^^* 
when  the  Court  was  holden,  before  which  the  Indidment  was  found,  and ''2  Keb.  471. 
muft  record  it  as  then  found  in  the  °  Prefent  Tenfe,  and  not  in  the  Peter- P'^^^^- 
perfeft  ;  for  it  hath  been  p  adjudged,  that  if  it  defcribe  the  SefTions  at  which  k ,  sid.  140°' 
the  Indidlment  was  taken,  as  holden  die  Martis  &  die  Mercurii ;  or  as  holden  i  Show.  272. 
on   fuch  a  Day  in  fuch  a  Year  of  the  King,  without '^  afcertaining  whatf^'^J^^^'^* 
King;  or  if  it  fet  forth  the  Style  of  the  Day  or  Year  in  any  '  Figures  but  180. 
K^ Roman,  it  is  infufficient.  [80]  But  It  feems  to  be  '  agreed,  That  it  is  fuffi-""  D°"*-  ^^^ 
cient  to  cxprefs  the  Year  of  the  King,  without  adding  that  of  the  Lord :  IZ^^l^Jdg^ 
Alfo  it  feems,  that  '  extitit  prcrfe?itatum  for  exijlit  is  made  good  by  the  Mul-  ed  kill.  3. 
titude  of  Precedents.  ^^Yj|-  ^'^^j^ 

SeB.   128.     As  to  the  fourth  Particular,  viz.  What  Certainty  is  necef- ^oj.  ^  ' 
iary  in  the  Caption  of  an  Indidlment  in  refped  of  the  Place  where  it  was  Supra  Ch.  10. 
found;    it  feems  agreed,  That  if  fuch  Caption  either  fet  forth  no"  Place  ^^^'^g^^' ^^ 
at  all  where  the  Indidment  was  found,  or  do  not '  fhew  with  fufBcient  230. 
Certainty,  that  the  Place  fet  forth  is  within  the  Jurifdidion  of  the  Court  •  Keb  37. 
before  which  it  was  taken,  as  where  it  fets  forth  the  Indidlment  as  taken  L'  ',°]^'   ^^' 
at  a  SefTions  of  the  Peace  holden  for  fuch  a  County,  at  B.  ■  without  fhew-  vide  1  Mod. 
ing  in  what  County  B.  is,  otherwife  than  by  putting  the  County  into  the  ^ ' " 
Margin,  it  is   infufiicient :    Alfo  if  an  Ad  of  Parliament,  whether  it  be  \  vem.  ^70! 
in  Print   or   not,  appoint,    that   the   Quarter-SefTions    of   fuch  a  County ''4  Co.  48.  a. 
fhall  be  holden  at  fuch  a  Place  only,  and  not  elfewhere,  except  for  Caufe',^  ^'^^'  ^^g" 
of  the  Plague,  Off.  it  feems,  '  that  the  Caption  of  every  Indidment  ta->  Vide  fupra 
ken  at  any  fuch  SefTions,  is  infulficient,  unlefs  it  exprcHy  fliew,  that  it^*"^„^7- 
was  holden  at  fuch  Place.     But  it  hath  been  "  adjudged.  That  the  Cap-'^^o.  ■^■^■^■ 

I  Mod.  78. 
a  Keb.  128.  pi.  83.  •  Vide  fupra  Seft.  80.  and  Ch.  23.  Seft.  go.  '  1  Sid.  140,  368.     i  Keb.  37.  pi.  loi. 

2  Keb  367.  pi.  20.     5  Co.  120.     Ficz.  Ir.diflment,  20.     Bro.  Indiftment,  34.      10  Kd.  4    1;.  pi.  15.        »  Dyer  6g. 
pi.  29.  *Cro.  Jac  276,  277.  '  Co.  Eliz.  137.  pi.  g.  606    pi.  4.  738.  pi    10.751.  pi. 7.     |,*D/eri3j, 

pi.  14.         •' 5  Co.  I20.  b.  121.     \ideP<ph   208.     Cro.  El  z.  490. 
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tion  of  an  Inqulfition  as  taken  at  B.  before  J.  S.  Coroner  of  the  King's 
Liberty  of  i?.  aforefaid,  is  good,  without  exprelly  fliewing  that  5,  is  with- 
in the  Liberty  of  B.  for  it  cannot  but  be  intended. 

St'^.  129.  As  to  the  tenth  general  Point  of  this  Chapter,  v/z.  Upon 
what  Proof,  and  within  what  Time  after  the  Offence,  an  Indldment  may 
•  Vide3Keb.be  found  :  it  feems,  that  before  i  EJ.  6.  no  certain  Number  of  WitnefTes 
68.  pi.  7.  .^yas  required  upon  the  Indidment  or  Trial  of  any  Crime  whatever  j  for  it 
Bro.  Co.o.  ^gg^g  jQ  i^g  generally '  agreed,  that  the  Statutes  of  i  and  2  of  Phi/ip  and 
2  Jo.  233.  Mdrv,  10(5  II.  in  refloring  the  Order  of  Trial  by  the  Courfe  of  the 
•>  Bro.  Coro.  Con^^on  Law,  took  away  the  Neceffity  of  two  WitnefTes  in  all  Cafes 
"p.C  164.  within  thofe  Statutes;  from  whence  it  plainly  feems  to  follow,  that  they 
Dyer  132.  .^vere  not  required  by  the  Common  Law.  It  is  holden  *=  indeed  by  fome, 
^'■,^^'  that  by  the  ancient  Common  Law  one  Witnefs  was  not  fufficient  to  con- 

kcriSMQ-  vidl  any  Perfon  of  High  Treason  ;  and  this  is  faid  to  be  grounded  on  the 
Vide3ln(i.  j^^.^^  of  Cod,  expreflcd  both  in  the  Old  and  New  Teftament.  But  grant- 
h'pc\o8,  ing  that  one  Witnefs  was  not  fufHcient  for  a  Convidtion,  it  doth  not  fol- 
262.'  '  low  but  that  he  might  be  fufBcient  for  an  Indidlment.  [81]  Alfo,  however  the^ 

'  3  fni^-  26-    L^^  might  have  ftood  in  Relation  to  thefe  Matters  before  the  Conquefl, 
aym.  40  .    .^  j(-ggj-,.,s  to  }^ave  been  wholly  altered   long  before  the  Statute  of  Ed.  6. 
And  I  rather  incline  to  this  Opinion,  fince  I  find  it  fo  little  fupported  by 
the  Generality  of  the  Authorities  cited  by  Sir  Edivm-d  Ccke  for  the  Proof 
of  the  contrary,  which  wholly  relate  either  to  the  Proof  of  an  EfToin, 
"Eraa  3i;4   ^'^  °f  ^  Summons  ''  in  a  real  Adion,  or  '  of  the   Default  of  Perfons  fum- 
b.  "^  "  mon'd  on  a  Jury,  or  •"  other  Matters  rather  lefs  to  the  Point.     And  as  to 

«35  H.  6.      tj^g  abovecited  Paflagcs  of  Scripture  it  may  be  anfwered,  that  thofe  in  the 
^^^8Ed.^3.^    Old  Teftaraent  concern  only  the  judicial  Part  of  the  Jfivif:  Law,  which 
30.  pi.  17.      being  framed  for  the  Particular  Government  of  the  Jcii-ijh  Nation,  doth 
i5Ed. 4. 1.  j^Qt  ^jj^jj  yg  gj^y  nriore  than  the  Ceremonial;  and  that  thofe  in  the  New 
Teflament  contain   only  prudential   Rules  for  the  Direction  of  the  Go- 
vernment of  the  Church,  in  Matters  introduced  by  the  Gofpel,  and  no 
way  control  the  Civil  Conftitutions  of  Countries.    To  which  may  be  added. 
That  whatfoever  may  be  faid  either  from  Reafbn  or  Scripture  for  the  Ne- 
ceffity of  two  WitnefTes   in  Treafon,    holds  as  flrongly  in  other  Capital 
Caufes,  and  yet  it  is  not  pretended,  that  there  is  or  ever  was  any  fuch 
Neceffity  in  relation  to  any  other  Crime  but  Treafon. 

SeSi.  130.  But  it  is  enacted  by  i  Ed.  6.  12.  par.  22.  That  no  Perfc7i  or 
Perfons,  after  the  firjl  Day  of  Y&\ixw:sx-^  then  next  to  come,  fJ:a!l  be  indited, 
arraigtied,  condemned,  or  consisted  for  any  Offence  ofTreaJon,  Petit  Treafon, 
or  Mifprficn  of  Treafon,  &c.  unkfs^  the  fame  Offender  or  Offenders,  be  ac- 
cufed  by  tivo  fiifficlent  a}id  lanvful  Witneffes,  or  fj.uill  willmgly  'without  Viokjtce 
confefs  the  fame. 

Se£l.  131.  Alfo  it  is  further  enacted  by  5  G?  6  Ed.  6.  ii./^r.  8.  That 
no  Perfon  or  Perfons  after  the  firfi  Day  of  June  then  next  coining,  JJ:all  be 
indiSicd,  arraigned,  condemned,  conviSfed  or  attainted,  for  any  of  the  Trea- 
fons  in  the  Aol  mentioned,  or  for  any  other  Treafo?is  that  then  were,  or  after 
ffoidd  he,  which  f:ould  after  be  perpetrated,  committed,  or  done,  unlcfs  the 
fame  Offender  or  Offenders,  he  thereof  accifed  by  two  laivfulAccifers;  which 
faid  Accufrs  at  the  Time  cf  that  Arraignment  of  the  Party  accufed,  if  they 
be  then  living,  pall  be  brought  in  Perfn  before  the  Party  fo  accufed,  and 
iroow  and  maintain  what  they  have  to  fay  again fl  the  faid  Party,  to  prove  him 
guilty  (f  the  Treafons  or  Offences  ccntai?ted  in  the  Bill  of  IndiSlment  laid  a- 
gain  ft  the  Party  m-raigned,  unlefs  the  faid  Party  arraigntd  ffall  willingly, 
without  Violence,  ccnfff  the  fame, 

SeB.  132, 
.:  3 
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Sea.  132.  But  it  is  enaded  by  i  £f  2  P/^.  Gf  M;.  10.  Thot  aUT'riah 
after  that  Statute  to  be  had,  awarded,  or  made  for  any  Treafon,  jhall  be  had 
and  iifed  only  according  to  the  due  order  and  Cottrfe  of  the  Common  Law. 

Se,a.  133.  Alfo  it  is  enadted  hy  i  &  2  Ph.  &  Ma.  11.  That  all  and  tvcry 
Perfon  and  Perfons  who  fiall  be  acctifed  or  impeached  of  any  of  the  Offences 
contained  in  that  Statute,  or  cf  any  other  Offence  or  Offences  conca-ning  the 
Impairing,  Counterfeiting  or  Forging  of  any  Coin  current  within  tbii  Realm, 
ffall  and  7nay  be  indidled,  arraigned,  tried,  convicted  or  attainted  by  fuch 
like  Evidence,  afid  in  fuch  Manner  and  Form  as  has  been  ufed  and  accujlomed 
within  the  Realm,  at  any  Time  before  the  firjl  Tear  of  the  Reign  of  King 
Edw.  6. 

Se^.  134,  It  is  further  enaded  by  7  /F.  3.  3,  That  after  the  2^th  Day 
o/"  March  in  the  Tear  1  696,  jio  Perfon  or  Perfons  whatfoever  ffall  be  indiSlcd, 
tried  or  attainted  of  High  Treafon,  whereby  any  Corruption  of  Blood  7nay,  or 
fall  be  made  to  any  fuch  Offender  or  Offenders,  or  to  any  the  Heir  or  Heirs 
of  any  fuch  Offender  or  Offenders,  or  of  Mtfprifion  of  fuch  Treafon,  but  by 
and  upon  the  Oaths  and  Tefimony  of  two  lawjul  Witnefes,  either  both  of  them 
to  the  fame  Overt  A'l,  or  one  of  them  to  one,  and  the  other  of  them  to  another 
Overt  AB  of  the  fame  Treafon,  unlefs  the  Party  indicted  and  arraigned,  or 
tried,  ffall  willingly,  without  Violence,  in  open  Court  confefs  the  fame,  or 
jl.Hillfand  vmte,  or  refufe  to  plead;  or  in  Cajes  of  High  Treafon,  fxtll  peremp'- 
torily  challenge  above  the  Number  of  thirty -five  of  the  fury. 

Seol.  135.  And  it  is  further  enaded  by  the  faid  Statute,  That  no  Perfon 
or  Perfons  whatfoever,  (fuch  only  excepted  as  ffall  be  guilt'f  of  defigning,  en- 
deavouring, or  attempting  any  Affaffmcdion  on  the  Body  of  the  King,  by  Poi- 
fon,  or  otherivife,)  ffall  be  indicted,  tried  or  profecuted  for  any  fuch  Treafon 
as  aforefaid,  or  for  Mifprifion  of  fuch  Treafon,  that  flxill  be  committed  or  done 
within  the  Kingdom  0/' England,  Dominion  r/ Wales,  or  Town  of  Berwick 
upon  Tweed,  unlefs  the  fame  IndiBment  be  found  by  a  Grand  fury  within 
three  Tears  next  after  the  Treafon  or  Offence  done  and  coinmitted. 

Seel.  136.  But  it  is  provided,  That  nothing  in  this  A5l  fall  any  Ways 
extend  to  any  Impeachment,  or  other  Proceedings  in  Parliament,  nor  to-  a7iy 
IndiSivient  of  High  Treafon,  nor  to  any  Proceeding  thereupon  for  counter-' 
feiting  his  Majeflfs  Coin,  his  Great  Seal  cr  Privy  Seal,  his  Sign  Manual, 
or  Privy  Signet. 

Upon  thefe  Statutes  the  following  Particulars  feem  moft  remarkable. 

ScB.  137.     Firft,  That  where  the  Statute  of   t   Ed.  6.  requires,  That 
the  Party  be  accufed  by  two  lawful  Witneffes ;  and  that  of  5  ii?  6  Ed.  6. 
That  he  be  accufed  by  two  lawful  Accufcrs  ;  they  both  mean  the  very  '»  Bro.  Core. 
fame  Thin?,  becaufe  the  Common  Law  admits  of  no  other  Accufcrs   but^^o. 

Txr-i.      rr  3  Inft.  2;,  26. 

Se.l.  138.     Secondly,  That  according  to  the  general  ^  Opinion,  it  is  not  1  H.  H.  P.  C. 
required  either  by  the  ift,  or  5  cf  6  F^d.  6.  That  fuch  Accufers  or  Witnef-^°'p  ^  ^^ 
fes  be  prefent  with  the  Indidtors   in  Perfon,  but  that  they  may  fend  their  Bro.  Coro. 
Accufition   to  the    Indidtors  in  Writing   under    their  Hands,  which  willz^o- 
be  fufficient  even  after  their  Death.     Alfo  it  is  obfervable.  That  the  Books  g^^^^' ^j^^^''^" 
which  fpeak  of  this  Matter  do  not  expreily  fay,  that  fuch  Accufation  mulT:  be  25,  26. 
upon  Oath,  but  furely  this  cannot  but  be  intended  ;  for  how  can  any  Accufer '^^''"^  comia- 
be  laid    to  be   a  lawful  Witncfs,  if  he  be  not  upon  his  Oath  ?  But  this  is'^" 
cleared  by  "]  W.  3.  as  to  the  Treafons  within  that  Statute  ;  for  it  exprefly 
provides,  That  no  Perfon    fliall   be  indidtcd  thereof,  but  by  and  upon   the 
Oath  and  Teftimony  of  two  lawful  Witnefles. 
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•3  inft.  25,  ^^^^  j^^_  Thirdly,  By  the  Judgment  both  of  '  Coke  and  ^  Hale,  one 
^H.  P.C.  2oS.who  can  only  witnefs  by  Hearfay  what  he  has  heard  a  good  Witnefs  fay,  is 
I  H.  H  P.c.not  a  lawful  Accufer  within  any  of  thefe  Statutes;  [82]  for  if  this  were  =|^ 
Contra  Dyer  ^^  ^^  allowcd,  nothing  would  be  more  eafy  than  in  any  Cafe,  where  there 
99.  pi.' 68.  is  one  Witnefs,  to  get  a  fccond,  which  would  totally  elude  the  Provifion 
Vide  s.  )^.  c.  Qf  thg  Statutes  in  requiring  two  lawful  Witneffes,  &c. 
Bro.  Coro.  SeB,i/[.o.     Foii7-tbly,  That  the  Words,  iinlefs  the  Party  fiall  willingly^ 

220.  "without  Violence,  cmfefs  the  fame,,  in  the  ift,  and  5  &  6  Ed.  6,  are  to  be 

«  2  And.  66,  underflood  '  where  the  Party  accufed  upon  his  Examination,  before  his 
^7'  Arraignment,  willingly  confeiTcs  the  fame  without  Torture :  But  it  is  ob- 

fcrvablc,  that  y  W.  3.  is  thus  exprefled,  Uulefs  the  Party  ijidiSled  and  ar- 
raigned, or  tried,  fiall  ix^illi/igly,  without  Violence,  in  open  Court  co?jfefs  the 
fame. 

SeSi,  141.  Fifthly,  That  one  Witnefs  to  one,  and  another  Witnefs  to 
■•  Raym.  407,a,-)Q5;her  Overt  Ad;  of  the  very  fame  ^  Treafon,  have  been  conftrued  to  be 
j^°J'  fufficient,  within  the  Statutes  of  the  ift,  and  5  ££?  6  Ed.  6.  and  the  exprefs 

Words  of  7  W.  3.  are  agreeable  hereto. 

Sect.  142.  Sixthly,  That  the  Statute  of  i  Gf  2  Ph.  &  Ma.  10.  by  en- 
adling.  That  all  Trials  of  Treafon  fhall  from  thenceforth  be  according 
=  S.  P.  C.  90,  to  the  Courfe  of  Common  Law,  doth  not  "  take  away  the  NecefTity  of 
sVnft  24  *^°  Witneffes  upon  an  Indidment,  required  by  the  ifl:,  and  5^6  Ed.  6. 
2;,  26, 27.  becaufe  the  Indicftment  is  no  Part  of  the  Trial,  but  is  more  properly  the  Ac- 
Bro.  Coro.      cufation  to  be  tried. 

"E°ro.  Coro.        Se^.   1 43.     Seventhly,  ^  That  the  faid  Statute  of  i  Gf  2  Ph.  &  Ma.  doth 

220.  not  expend  to  Mifprifion  of  Treafon;  but  this  is  exprefly  provided  for  by 

3  inil.  24.      y  jj/,^^  ■xi.X.o  fucli  Treafons  as  are  within  that  Statute,  and  therefore  there 

muft  be  two  Witneffes  to  the  Indidment,  as  well  as  Trial  of  every  fpch 

Mifprifion. 

s  Bro.  Coro.        Se5l.  144.     Eighthly,  That  ^  Petit  Treafon   is  within  the    ift,  and    $ 

"inft  2         &  t  Ed.  6.  and   i  &  2  Ph.  &  Ma.  10.  but  not  within  the  7th  of  7F.  3. 

from  whence  it  follows.  That   two  Witneffes  are  required   to  the  Indid:- 

ment,  and  not  to  the  Trial  of  it,  and  that  two  Witneffes  are  not  neceffary 

fc  Vide  fupra   even  upon  the  Indidlment,   if  ''    the  Pa^ty,   upon  his  Examination,  con- 

fca.  .40.       £gfs  it. 

SeB.  145.  Ninthly,  That  the  Statute  of  i  G?  2,  Ph.  &  Ma.  11.  which 
enaifls.  That  all  Perfons  accufed  of  any  Offences  concerning  the  Impairing, 
Counterfeiting  or  Forging  the  Coiil^  fhall  be  indided  and  tried  as  at  the 
'  2  Jo.  233.  Common  Law,  hath  been  conftrued  '  to  extend  to  Clipping,  and  all  other 
Co'^ro  ^2^0  Offences  in  impairing  the  Coin,  which  have  been  made  Treafons  fince  the 
3  Keb,  68.  faid  Statute  of  i  Gf  2  Ph.  &  Ma.  From  whence  it  may  be  probably  argued, 
P'-  7-  That  the  Statute  of  j  fV.  3.  by  exprefly  providing.  That  nothing  therein 

*  State  Trials  fhall  extend  to  High  Treafon  for  counterfeiting  the  Coin,  intended  in  like 
Vol.  4.  Page  Manner,  that  it  fhould  not  extend  to  any  other  High  Treafon  concerning 
!  Sid  54.  pi.  the  Coin. 

19.  SeB.  146.     As  to  the    eleventh    general   Point  of   this   Chapter,  viz, 

^^Keb'/s  ^"  ^'^^^'-  ^^^^^  ^"  Indidment  may  be  quafhed :  I  take  it  to  be  ^  fettled, 
pi.  83.  "  That  by  the  Common  Law  the  Court  may,  in  Difcretion,  quafli  any  In- 
I  Keb.  45.  didment,  for  any  fuch  Infufficiency,  either  in  the  Caption,  or  Body  of 
Co'car.  58,  it,  as  will  make  any  Judgment  whatfoever,  given  upon  any  Part  of  it 
Palm.  389.  againft  the  Defendant,  erroneous;  yet  it  feems.  That  Judges  are  in  no 
Salk.  372.  Q.^fg  bound,  ex  debito  jujiitice,  to  quafh  an  Indidment,  but  may  oblige  the 
State  Trials,  Defendant  either  to  plead  or  to  demur  to  it:  And  this  they  generally  do 
Vol.  4.  Page  where  it  is  for  a  Crime  of  an  enormous  or  publick  Nature,  as  Peijury, 
'^'^"  Forgery,  Sedition,  Nufances  to  the  Highways,  and  other  Offences  of  the 

,  like 
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like  Nature,     'Neither  will   the  Court  quafli  an  Indidment  removed  by'Salk.  380s 
Certiorari,  if  a  Recognifance  for  the  Trial  of  it  hath  been  forfeited.  P  •  ^  • 

SeB.  i^j.  Alfo  it  is  enadled  hy  j  W.  3.  3.  That  no  Indictment  for  High 
Treafon,  or  Mifprifwn  thereof,  (except  only  Indictments  for  counterfeiting  the ' 
King's  Coin,  Seal,  Sign  or  Signet,)  mr  any  Procefs  or  Return  thereupon,  fl^all 
be  quajhcd  on  the  Motion  of  the  Prifoner,  or  his  Counfel,  for  mifxvriting,  mif- 
fpellingfalfe  or  itnproper  Latin,  imlefs  Exception  concerning  the  fame  be  talzen 
and  made  in  tix  refpeciive  Court,  where  fuch  Trial  f/iall  be,  by  the  Pri- 
foner, or  his  Cmnfel  affigned,  bejore  any  Evidence  given  in  open  Court  upon 
fuch  Indi  fment  j  7ior  Jloall  any  fuch  Mifwriting,  Mfpeliing,  falfe  or  improper 
Latin,  after  ConviElion  on  fuch  Indillmejit^  be  any  Caufe  to  fay  or  arreft 
^Judgment  thereupon  :  But  neverthelefs,  any  Judgment  given  upon  juch  IndiCi- 
ment  fiall  and  may  be  liable  to  be  reverfed  iipon  a  Writ  of  Error,  in  the  fame 
Manner,  and  no  other  than  as  if  this  Acl  had  ?iot  been  made. 

SeB.  148.     It  hath  been  fettled  ^^  in  the  Conftrudion  of  this  Statute,  that '  State  triah 
no  fuch  Exception  can  be  taken,  after  Plea  pleaded.  nV-tzg^^* 

SeB.  149.  It  is  faid  '  in  Siderfn's  Reports,  That  the  Court  never  =  i  Sid.  15 i. 
^.quafheth  an  Information  exhibited  by  a  common  Perfon,  but  that  itV"^YSid. 
will  quafli  an  Information  exhibited  by  the  Attorney  General,  or  by  d  Cont.  i  Keb; 
the  Mafter  of  the  Crown  Office,  upon  Motion,  if  there  be  Caufe:  But 255.  pi.  28. 
this  was  denied  in  one"'  Nixon's  Cafe,  wherein  the  Court,  feemed  to  be « King  verfus 
agreed,  That  they  never  have,  or  will  quafh  any  Information  whatfo- N«on.  T/in; 
ever.  Vide'saTk.'' 

SeB.  150.     As  to  the  twelfth  general  Point  of  this  Chapter,  tiz.  What372.pl.  n. 
may  be  pleaded  to  an  Indidment,  and  in  what  Manner :  Having  already 
fliewn  in  this  Chapter  how  a  Defendant  may  plead  '  to  an  Inidlment,  That  i  Supra  Sea. 
the  Indidors  were  returned  contrary  to  the  Purview  of  1 1  H.  4.  9      And  2  5_- 
having  alfo  ^  fliewn,  how  he  may  plead  a  Mifnofmer,  or  wrongful  Addi- 1^^^"  4.' 
tion  ;  and  intending  in   the  following  Part  of  the  Book  to  fliew,  how  he  Vide  Ch' 23. 
may  plead  a  former  Acquittal,  Convidtion  or  Attainder,  or  a  Pardon  or^^^- '°3* 
other  fpecial  Plea^  or  the  general  IfTue ;  I  fliall  in  this  Place  only  take 
Notice,  That  the  Defendant  may  plead  any  Plea  in  Abatement  of  an  In- 
didment  of  Felony  ;  and  alfo  plead  over  in  Bar,  and  take  ^  the  general  IfTue  h  pinch  38?. 
alfo,  in  the  fame  Manner  as  an  Appellee  may  do,  as  hath  been  more  fully  H.  P.  c.  202* 
fhewn,  Cb.  23.  SeB.  127^  138.  249. 2S4- 


CHAP.     XXVI. 

Of  Information 
Nformations  aire  of  two  Kinds : 

Fir/l,  Such  as  are  merely  at  the  Suit  of  the  King* 
Secondly^  Such  as  are  partly  the  Suit  of  the  King,  and  partly  the  Suit 
of  the  Party, 

And 
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And  firft,  for  the  better  Underftanding  the  firft  of  thefe,  I  fliall  endea- 
vour to  Ihew, 

1.  In  what  Cafes  they  lie. 

2.  What  ouglit  to  be  the  Form  of  them. 

3.  How  the  Lav/  concerning  them  hath  been  altered  by  Statute. 

SeB.  I.  As  to  the  firft  of  thefe  Particulars,  'viz.  In  what  Cafes  fuch 
» Thelo.  B.  I.  Informations  lie;  it  hath  been  holden,  That  the  King  fliall  put  no  '  one. 
Ch.  4.  Sea  9,  jQ  anfwer  for  a  Wrong  done  principally  to  another,  without  an  Indid;- . 
I}!  14!  '  ment  or  Prefentment,  but  that  he  may  do  it  for  a  Wrong  done  principally 
Finch  336.  to  himfelf  But  I  do  not  find  this  Diftinftion  confirmed  by  Experi- 
fur^le  sta'°"  encc,  for  it  is  every  Day's  Pradice,  agreeable  to  numberlefs  Precedents, 
tute,  &c.  to  proceed  by  Way  of  Information,  either  in  the  Name  of  the  Attor- 
Imbkof '''^  ney  General,  or  of  the  Mafter  of  the  Crown-Office,  for  Offences  of  the 
kz  Will^&  former  Kind,  as  for  ^  Batteries,  '  Cheats,  Seducing  ^  a  young  Man  or 
Ma.  infra  Woman  from  their  Parents  in  Order  to  marry  them  againft  their  Con- 
Sh  v^'  6  ^^"*'  ^"^  ■^'^'^  ^"y  other  wicked  Purpofe ;  Spiriting  "^  away  a  Child  to  the 
117,118.'  Plantations,  Refcuing  ''  Perfons  from  legal  Arrefts,  «  Perjuries  and  Sub- 
« Show,  no,  ornations,  thereof,  ''Forgeries,  Confpiracies,  (whether  to  accufe  '  an  inno- 
iSid'i^^i  '^^"t  Perfon,  or  to  impoverifl;i  ''  a  certain  Set  of  lawful  Traders,  &c. 
Far.  40.  or  to  '  procure  a  Verdifk  to  be  unlawfully  given,  by  caufing  Perfons 
Skin.  loS,  bribed  for  the  Purpofe,  to  be  fworn  on  a  Tales,)  and  other  fuch  like 
"«e/o.  Car.  Crimes  done  principally  to  a  private  Perfon,  as  well  as  for  Offences  done 
Si7,  558.  principally  to  the  King,  as  for  "  Libels,  feditious  Words,  °  Riots,  falfe 
March  52,  News,  °  Extortions,  Nufances,  (as  in  not  p  Repairing  Highways,  or  Ob- 
3Keb.  101.  flruding  1  them,  or  Stopping  '  a  Common  River,  &c.)  Contempts,  as  in 
1  Lev.  257.  Departing  '  from  the  Parliament  without  the  King's  Licence,  Difobey- 
cModfz'z'i,  ^"g  '  ^^is  Writs,  Uttering  "  Money  without  his  Authority,  Efcaping 
222.  "  from  a  legal  Imprifonment  on  a  Profecution  for  a  Contempt,  negleding 

Far  39  jQ  keep  Watch  and  Ward,  Abufing  ^  the  King's  Commiffion  to  the  Op- 
Skin.  81.  '  preffion  of  the  Subjeft,  making  a  Return  to  a  Mandamus  of  Matters  * 
zKeb.  432.  known  to  be  falfe  ;  and  in  general,  any  other  Offences  againft  the  Publick 
•^Raym*''^74  ^ood.  Or  againft  the  firfl  and  obvious  Principles  of  Juftice,  and  Common 
Skin.  47.       Honefty.     [83]  ■  ^^ 

^Raym.  231.  ^^^_  2.  Alfo  it  feems,  ''  That  of  Common  Right  fuch  an  Information, 
\\o,\°i'  °''  an  Adtion  in  the  Nature  thereof  may  be  brought  for  Offences  againfl 
Cro.Car.  579.  Statutes,  whether  they  be  mentioned  by  fuch  Statutes  or  not,  unlefs  other 
*  M^d*  ^°^  Methods  of  proceeding  be  particularly  appointed,  by  which  all  others  are 
Far.  100,       impliedly  excluded. 

'o'-  SeSl-.  3.     But  I  do  not  ^'^  find  it  any  where  holden.  That  fuch  an  Infor- 

hshow.^'in.  n^ation  will  lie  for  any  Capital  Crime,  or  for  Mifprifion  ofTreafon. 
i  Raym.  417.  SeSi.  4.  As  to  the  fecond  Particular,  niz.  What  ought  to  be  the  Form 
^  '  ^'1  V''"  ^^  ^Vich  Informations:  Having  already  in  the  Chapter  of  IndiB merits  mcx- 
cedTnt  o^f  fuch  dentally  fliewn  the  Principal  Points  relating  to  this  Matter,  I  fliall  only 
an  informa-  take  Notice  in  this  Place,  That  feeing  an  Information  differs  from  an  In- 
"00  'jf,^"*"^'  didment  in  little  more  than  this,  that  the  one  is  found  by  the  Oath  of 
" Ray ra  201.  twelve  Men,   and   the   other   is  not  fo    found;  but  is   only  the  Allega- 

Shovv.  118, 

119.  Carth  14,  I  5.  "  J  Mod.  459.  Cro.  Car.  252.  Show.  106.  Skin.  116.  '  Raym.  216.  Carth.  226. 
••  Raym.  384.  Show,  no,  1 1 1,  1 1  2,  1 16.  i  Sid.  140.  iShow.  n2,  n6.  '  Show.  114,  n  8.  'Ibid. 
'  Cro.  Car.  2^3.         "  Raym.  185.         "  Cro.  Car.  209.         t  Show.  n6.        *  Salk.  374.  pi.  i6.  "Show. 

in,n5,n6,n7.  3Mod.n7.  2  And.  ^jS.  Rait.  Ent.  686.  b.  Vitail,  i.  Vide  3  Leon  237.  &  fupra  Ch.  25. 
Sea.  4.     2  And.  127,  128.         *i>  Vide  Show.  109,  no.     2  H.  H.  P.  C.  •  15  i. 

tion 
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fion  of  the  Ofttcer  who  exliibits  it,  whatfoever  Certainty  is  requifite  in  an 
Indidlmcnt,  the  Hime  at  le.^ft  is  neceflliry  ahb  in  an  Information,  and  confe- 
quently,  as  all  the  material  Parts  of  the  Crime  mufl:  be  precifely  found  in 
the  one,  fo  mufl:  they  be  precifely  alledged  in  the  otlier,  and  not  by  Way 
of'  Argument  or  Recital.     Yet  it  hath  been  adjudged.  That  where  an  In- 'Salk.  37;^ 
formation  of  Perjury  was  drawn  in  this  Manner,  Memorandum  quod  A.  B. 
Gfc.  ddt  Curia  hie  inteUigi  &  informari  quod  T'crmino  Sat2^i  HiH\  &c.  in 
Rotulis  co-ntimtur  Jic^  -ciz.  That  fuch  an  Acfllon  was  brought,  and  a  Trial 
had  thereon,  ^c.  Et  quod  the  Defendant,  at  fuch  Trial,  took  fuch  an  Oath, 
which  was  falfe,  &c.  without  adding  before  fuch  Mention  of  the  falfe  Oath, 
Et  ukcrius  dat  Cur.  hie  intelHgi ;  yet,  by  Reafon  of  the  late  Precedents  the 
Information  is  as  ''  fufficient,  at  leaft  after  Verdidl,  as  if  thofe  Words  had  been  ''  Raym.  34* 
added  ;  and  it  mufl  be  confelled,  That  this  is  the  mofi:  reafonable  ConflrutSion,  ^^' 
for  liow  can  it  be  intended  that  it  could  be  contained  in  the  Record  of  the 
Trial,  That  fuch'  an  Oath  was  taken  at  it,  or  that  it  was  falle  i* 

SeSl.  5.  As  to  tlie  third  Particular,  viz.  How  the  Law  concerning  fuch 
Informations  Jiath  been  altered  by  Statute  ?  It  is  recited  by  4  G"  5  Will.  & 
Mi7.  18.  'That  di'vers  maliiious  a?}d  contentious  Perfofis  had  more  of  late,  thaji 
in  Times  pajl,  procured  to  be  exhibited  and  profecuted  Informations  in  their 
Majejlies  Court  of  King's  Bench  at  Weftminfter,  againjl  Perfons  in  all  the 
Counties  e/' England,  for  TrefpaJJ'es,  Batteries,  and  other  Mfdemeanors,  atid 
after  the  Parties  fo  inforined  agaifift  had  appeared  tofueh  Informations,  and 
pleaded  to  IJ'ue,  the  Informers  had  very  feldom  proceeded  any  further,  whereby 
the  Perfons  fo  injormed  agaijiji  had  been  put  to  great  Charges  in  their  Defefice  j 
and  akho'  at  the  Trials  of  fuch  Informations  VcrdiBs  had  been  given  for  them^ 
or  a  Nolle  Profequi  entred  againft  them,  they  had  no  Remedy  for  obtaining  Cofls 
againjl  fuch  Informers.  And  thereupon  it  is  enabled.  That  after  the  firjl 
Day  of  Eafler-Term  in  the  Tear  1693,  the  Clerk  of  the  Croivn,  in  the  faid 
Court  of  King's  Bench,  for  the  Ti?ne  being,  fnall  not  without  exprefs  Order, 
to  be  given  by  the  faid  Court,  in  open  Court,  exhibit,  receive,  or  fie  any  Infor- 
mation for  any  oj  the  Caufes  aforefaid,  or  ijjiie  out  any  Proeefs  thereupon,  before 
he  fiall  have  taken,  or  Jhall  have  delivered  to  him  a  Recognizance  fro?n  the  Per- 
fon  or  Perfons  proeurijig  fuch  Information,  to  be  exhibited  with  the  Place  of 
kis,  her,  or  their  Abode,  Title  or  Profefjion,  to  be  entered  to  the  Perfon  or 
Perfons  againft  whom  fuch  Information  or  Informations,  is,  or  are  to  be  ex- 
hibited, in  the  Penalty  of  twenty  Pounds,  that  he,  fie,  or  they  will  effeSlually 
profecute  fuch  Information  or  Informations,  and  abide  by,  and  ohferve  fuch 
Orders,  as  the  j aid  Court  P^all  dir-eSl ;  which  RecognizaiKe  the  faid  Clerk  of 
the  Crown,  and  alfo  every  Jujiice  of  the  Peace  of  any  County,  City,  Fran- 
chije,  or  Town  Corporate,  {where  the  Caufe  of  aiiy  Information  fiall  arife,) 
are  by  the  fame  Statute  impowcred  to  take  :  After  the  Taking  whereof  by  the 
faid  Clerk  of  the  Crown,  or  the  Receipt  thereof,  from  a?iy  Juflice  of  the  Peace, 
the  faid  Clerk  of  the  Crown  fall  make  an  Entry  thereof  upon  Record,  and  fall 
file  a  Memorandum  thereof  in  fonie  piiblick  Place  in  his  Ofiice,  that  all  Per- 
fons ?nay  refort  thereunto  without  Fee ;  and  in  cafe  any  Perfon  or  Perfons 
againft  whom  anj  Information  or  Informations  for  the  Caufes  aforefaid,  or  any 
of  them,  fiall  be  exhibited,  fiall  appear  thereunto,  and  plead  to  ifiue,  and  that 
the  Profecutor  or  Profecutors  of  fuch  hiformation  or  Lifortnations,  fi^all  not  at 
his  and  their  own  proper  Cofis  and  Charges,  within  one  whole  Tear  next  after 
Ifiue  joined  therein,  procure  the  fame  to  be  tried ;  or  if  upon  fuch  Trial  a 
P'erdiol  pafs  for  the  Defendant  or  Defendants,  or  in  Cafe  the  fame  L  former 
or  Informers  procui  e  a  Nolli  Profequi  to  be  entred ;  then,  in  any  of  the  faid 
Cafes  the  faid  Court  of  King' S' Bench  is  authorized  to  award  the  faid  Defendant 
or  Defendafits,  his,  h:r,  or  their  Cofis,  unlefs  the  Judge,  before  whom  fuch  In- 

VoL.  IL  Xxx  formation 


262  Of  hiformatt07t.  Book  II. 

formatim  Jl:all  be  fried,  Jhall  at  the  Trial  of  ftich  hiforfnation,  in  open  Court^ 
certify  upon  Record,  That  there  was  reafonabk  Caufe  for  exhibiting  fuch  In- 

formation  ;  and  in  cafe  the  faid  Informer  or  Informers  JJmU  not  within  three 
Months  next  after  the  [aid  Co/Is  taxed,  and  Demand  made  thereof  pay  to  the 

faid  Defendant  or  Defendants  the  faid  Cofs,  then  the  faid  Defeiidant  and  De- 

Jendants  fall  have  the  Benefit  of  the  faid  Recognizance,  to  compel  them 
thereunto. 

SeSl.  6.     But  it  is  provided,  That  nothing  hereof fiall  extend,  or  be  con- 

firued  to  extend,  to  any  other  Information  than  fuch  as  Jhall  be  exhibited  in  the 
Name  of  their  Majefiies  Coroner,  or  Attorney,  in  the  Court  of  Ki fig's  Bench, 

for  the  Time  being  (commonly  called  the  Mafter  of  the  Crown-Office.)  From 
whence  it  follows,  That  Informations  exhibited  by  the  Attorney  General  re- 
main as  they  were  at  the  Common  Law. 

For  the  better  Underflanding  this  Statute,   I  fliall  endeavour  to  (hew; 

1.  Whether  it  extend  to  all  Kinds  of  Informations. 

2.  In  what  Cafes  the  Court  will  order  an  Information  to  be  filed, 

3.  How  the  Party  may  be  relieved  againft  Procefs  iffued  againft  him, 
before  any  Recognizance  given. 

4.  Where  the  Defendant  ihall  have  Cofts. 

SeB.  7.     As  to  the  firft  of  thefe  Particulars :  It  feems  clear.  That  this 

Statute   extends  to  all  Informations   whatfoever  exhibited  by  the  Mafter 

of  the  Crown-Office ;  and  tho'  it  may  be  obje(5led.  That  an  Information 

•  Salk.  376,    in  the  '  Nature  of  a  ^0  Warranto,  being  a  proper  Means  to  try  a  Right, 

Pj-  '9-  is  not  within  the  Meaning  of  the  Statute,  which  mentioning  Trefpajfes, 

504-    j^atteries,  and  other  Mifde/neanors,  may  be  reafonably  conftrued  to  intend 

fuch  other  Mifdemeanors  only  as  are  of  an  inferior  Nature,  like  to  thoie 

fpecified,  which  are  generally  wrangling  and  frivolous  ones;    yet  feeing 

this  is  a  remedial  Law,  and  therefore  ought  to  be  largely  conftrued,  and 

fuch  Informations  may  be  as  vexatious  as  any  other,  and  always  fuppofe 

an  Ufurpation  of  fome  Franchife,  and  every  fuch  Ufurpation  is  certainly 

a   Mifdemeanor,    it   hath  been   fettled   that   this  Statute   doth  extend   to 

them. 

SeSi.  8.  As  to  the  fecond  Particular,  viz.  In  what  Cafes  the  Court  will 
order  an  Information  to  be  tiled  :  It  feems  to  have  been  the  general  Practice 
not  to  make  fuch  an  Order,  without  firft  making  a  Rule  upon  the  Perfon 
complained  of  to  fliew  Caufe  to  the  contrary  ;  which  Rule  is  never  granted, 
but  upon  Motion  made  in  open  Court,  and  grounded  upon  Afiidavit  of 
fome  Mifdemeanor,  which  if  true,  doth  either  for  its  Enormity,  or  dange- 
rous Tendency,  or  other  fuch  like  Circumftances,  feem  proper  for  themoft 
publick  Profecution.  And  if  the  Perfon  upon  whom  fuch  a  Rule  is  made, 
having  been  perfonally  ferv'd  with  it,  do  not,  at  the  Day  given  him  for  that 
Purpofe,  give  the  Court  good  SatisfuSion,  by  Affidavit,  that  there  is  no  rea- 
fonable  Caufe  for  the  Profecution,  the  Court  generally  grants  the  Informa- 
tion ;  and  fometimes  upon  fpecial  Circumftances,  will  grant  it  againft  thofe 
who  cannot  be  perfonally  ferv'd  with  fuch  Rule,  as  if  they  purpofely  abfent 
themfelves,  &c. 

Se£f.  9.     But  if  the  Party  on  whom  fuch  a  Rule  is  made,  fhew  to  the 

Court  a  reafonable  Caufe  againft  fuch   Profecution ;  as   that  he  has  been 

before  indicted  for  the  fame  Caufe,  and  acquitted  ;  or  that  the  Intent  of 

►  Cre  lac      ^^^  ^  Profecution  is  to  try  a  Civil  Right,  as  the  Title  to  Land,  &c.  which 

212.  -  is    not   yet    determined  ^  or  that  the  Complaint   is    trifling,  vexatious,  or 

opprellive  3  or  if  he  can  fliew  to  the  Court  (in  Anfwer  to  a  Motion  for 

an 
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an  Information,  in  the  Nature  of  a  ^0  Wnrrdnto)  that  his  Riglit  to  the 
Franchife  in  queflion  liad  been  already  determined  on  a  Mandamus  j  or 
that  it  hath  been  acquielced  in  many  Years,  without  any  Difpute ;  or 
that  it  depends  on  the  Right  of  thofe  who  voted  for  him,  which  hath 
not  been  yet  tried ;  or  that  the  Franchife  no  way  concerns  the  PubUcl<, 
(as  all  thofe  which  relate  to  the  Government  of  a  Corporation,  or  the 
Eleftion  of  Members  of  Parliament,  and  Fairs,  and  Markets,  &c.  are 
faid  to  do)  but  is  wholly  of  a  private  "  Nature,  as  a  Cony- warren,  Q?f.«  Vide  Salk. 
Or  that  the  ElecT-ion,  by  which  he  claims,  is  agreeable  to  Charter;  or 374- P^' '5- 
that  he  has  never  afted  under  it ;  the  Court  will  not  grant  the  Infor- 
mation, unlefs  there  be  fome  particular  and  extraordinary  Circum- 
flances  in  the  Cafe,  the  Determination  whereof  being  wholly  left  to 
the  Difcretion  of  the  Court,  cannot  well  come  under  any  certain  ftated 
Rules. 

ScSl.   10.     As  to  the  third  Particular,  viz.  How  the  Party  may  be  re- 
lieved agalnft  Procefs  iffued  againlt  him,  before  any  Recognizance  given  ac- 
cording  to  the  Statute?    It  feems  that  he  may  move  the  Court  "^  to  fet  it bsalk.  376, 
aiide,  as  having  iffued  contrary  to  the  Diredlions  of  the  Statute.  p'-  "g- 

As  to  the  fourth  Particular,  viz.  Where  the  Defendant  fliall  have  Cofts, 
I  fliall  obferve, 

ScB.  II,  Firjl,  That  if  tlie  Information  be  tried  at  Bar,  the  Defen- 
dant can  have  no  Cofcs  within  this  Statute;  for  the  Words  are,  ''That  the 'CXexVihQaSt 
Court  is  authorized io  award  Co/Is,  Sec.  unlefs  the  Judge,  before  'whom  the  In-^^^'  ■*7' 
formation  Jhall  be  tried,  JImU  at  the  Trial,  in  open  Court,  certify  upon  Re- 
cord, that  there  was  a  reafonable  Caufe  for  exhibiting  fuch  Infori7iation.  Which 
is  moJl:  naturally  to  be  underftood  of  a  Trial,  at  Nifi  Prius ;  and  it  would 
be  abfurd  to  fuppofe,  That  the  Statute  intended  that  the  Juftlces  of  the  King's 
Bench,  at  a  Trial  before  themfelves,  fliould  make  a  Certificate  to  them- 
felves :  To  which  may  be  added.  That  where  a  Caufe  is  of  fuch  Confe- 
quence  as  to  be  tried  at  the  Bar,  it  may  reafonably  be  intended  to  be  out 
of  the  Purview  of  the  Statute,  which  was  chiefly  defigned  againft  trifling 
and  vexatious  Profecutions. 

SeS}.   12.     Secondly,  That  if  there  be  feveral  Defendants,  and  any  one 
of  them  found  guilty,  thofe  who  are  acquitted  cannot  have '^  Cofts  with-''S^k.  i94i 
in  this  Statute  ;  and  this  is  agreeable  to  the  Conftrudlion  made  of  the  Sta-  P'-  5* 
tutes  which  give  Cofts  to  Defendants  in  civil  Aclions,  by  Force  whereof  no 
Defendant  in  fuch  like  Cafe,  could  recover  Cofts  before  the  Statute  of 
8  Gf  9  Will.  10. 

SeB.   13.     Thirdly,  That  it  hath  been  adjudged  in  the  Conftrudion  of 
thefe  Words,   The  Court  of  Ki fig's  Bench  is  authorized  to  award  to  the  Defe?2- 
dant  his  Cofts,  where  the  Judge  who  tries  an  Injormation,  does  not  at  fuch  Trial 
certify.  That  there  was  a  reafonable  Caife  for  the  Information "-.     That  the « Dom.  R^i- 
faid  Court  is  bound  of  Right,  in  every  fuch  Cafe,  to  award  them,  whether  "^  verfus 
the  Acquittal  were  upon  the  Merits,  or  only  from  a  Slip  in  Point  of  Form,  P^^^j  j^j[j.i, 
and  howfoever  notorious  the  Offence  might  be;  for  where  a  Court  is  au- 10 Anns, 
thorized  by  Statute,  to  do  a  Matter  of  Juftice  to  the  Party,  upon  certain  ^''^^  f  ^'^^'*~ 
Circumftances,  it  has  no  difcrctionary  Power  of  confidering,  whether  it  ought  "g^. 
to  do  it,  or  not,  when  a  Cafe  appears  to  be  within  thofe  Circumftances. 
To  which  may  be  added,  That  the  Statute  being  general  as  to  all  Cafes, 
wherein  the  Judge,  who  tries  the  Information,  doth  not  certify  a  reafonable 
Caufe,  feems  to  imply,  That  it  fliall  be  left  to  fuch  Judge  only  for  this 
Purpofe  to  confider,  whether  the  Profecution  were  reafonable  or  not,  and 
it  is  the  Profccutor's  Folly  not  to  apply  to  him. 

SiEl.  14. 
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BeB.  14.  It  is  further  enabled  by  9  Annce^  20,  That  in  cafe  any  Per/on 
vr  Perfons  JI:all  ufiirp,  intrude  into,  or  imlawfiilly  hold  and  execute  the  Office 
or  Franchtfe  of  Mayor,  Bailiff,  Portreeije,  or  other  Office  nvithin  a  City,  Town 
Corporate,  Borough,  or  Place  in  England  or  Wales,  it  Jimll  and  tnay  be  lawful^ 
to  and  for  tfje  proper  Officer  of  the  Court  of^een's  Bench,  the  Court  ofSeffiom  of 
Counties  Palatine,  or  the  Court  of  Grand  SeffvMs  in  Wales,  with  the  Leave  of  the 
fald  Courts  refpeSllvcly,  to  exhibit  orw  or  wore  Information  or  Informations^  in 
the  Nature  f  a  Quo 'Warranto,  at  the  Relation  of  any  Perfon  or  Perfons,  de^ 
firing  to  fue,  or  prof  ecu  te  the  fame,  atid  %vho  Jhail  be  mentioned  in  fuch  Inform  a~ 
tion  or  informations,  to  be  the  Relator  or  Relators  agalnfl  fuch  Peifon  or  Perfom 
fo  u fur  ping,  intruding  Into,  or  unlawfidly  holding  and  executing  any  of  the  fald 
Offices  or  Franchlfes,  and  to  proceed  therein  In  fuch  Manner  as  is  lifiial  in  Cafes 
of  Informations,  In  the  Nature  of  a  Quo  Warranto  ,  a7id  Ifltffall  appear  to  the 
faid  refpediive  Courts,  that  the  federal  Rights  of  divers  Perfons  to  the  faidOffi^ 
ces  or  Franchlfes  may  properly  be  determined  on  one  Information,  it  fhall  and  may 
be  lawful  for  the  fald  refpeStlve  Courts  to  give  Leave  to  exhibit  one  fuch  Infor- 
mation 'cigalnft  fever al  Perfons,  in  order  to  try  their  refpeSlive  Rights  to  fuch 
Off  ces  or  Franchlfes,  and  fuch  Perfon  or  Perfons,  again  ft  which  fiich  Informa- 
tion or  hiformatlons,  in  the  Nature  of  a  Quo  Warranto,  fmll  be  fucd  or  pro- 
fecuted,  Jhall  appear  and  plead  as  of  the  fame  Term  or  Stffons  In  which  the  fald  In- 
formation or  Informatlojis  fall  be  filed,  unlefs  the  Court,  where  fuch  Information 
fjall  be  fled,  ff  all  give  further  Time  to  fuch  Perfon  or  Perfons,  agalnjl  whom 
fuch  Information  flMll  be  exhibited,  to  plead;  and  fuch  Perfon  or  Perfons  who  ffjall 
fue  or  profecute  fnch  Information  or  Informations  in  the  Nature  of  a  Quo  War- 
ranto, ff  all  proceed  thereupon,  with  the  mofi  convenient  Speed  that  may  be. 

Sek.  1 5.  And  it  is  further  enaded  and  declared,  That  in  Cafe  any  Perfon 
or  Perfons,  agalnft  whom  any  Information  or  Informations,  in  the  Nature  of 
a  Quo  Warranto,  y/ji?//,  m  any  of  the  fald  Cafes,  .be  exhibited  in  any  of  the  fald 
Courts,  Jhall  be  found  or  adjudged  guilty  of  an  Ufurpatlon,  or  Intnfion  into,  or 
unlawfully  holding  and  executing  any  of  the  fald  Offices  or  Franchlfes,  it  JJmU 
and  may  be  lawjid  to  and  for  the  fald  Courts  refpeBlvely,  as  well  to  give  Judg- 
ment ofOufer  agalnft  fuch  Perfon  or  Perfons,  of  and  from  any  of  the  fald  Offi- 
ces or  Franchlfes,  as  to  fine  fuch  Perfon  or  Perfons,  refpeSllvely  for  his  or  their 
ufurping,  &cc.  And  alfo  to  give  Judgment  that  the  Relator  and  Relators,  in  fuch 
Informatioji  na?ned,  p:aU  recover  his  or  their  Cofts  of  fuch  Profecutlon  j  a?2d  if 
Judgment  fhall  be  given  for  the  Defendant  or  Defendants  in  fuch  Information^ 
he  or  they,  for  whom  fuch  Judgment  f.^all  be  given,  ff  all  recover  his  or  their 
Cofts  therein  expended  agalnft  fuch  Relator  or  Relators,  fuch  Cofts  to  be  levied 
by  Capias  ad  Satisfiiciendum,  Fieri  Facias,  or  Elegit. 

SeB.  16,  And  it  is  further  enadled,  That  the  Statute  for  the  Amendment 
of  the  Law,  and  all  the  Statutes  of  ]tofAih  fJjall  be  extended  to  Information^ 
in  Nature  of  a  Quo  Warranto,  and  Proceedings  thereon,  for  any  the  Matters 
in  the  fald  AB  mentioned. 

And  now  I  am  in  the  fecond  Place  to  confider  the  Nature  of  fuch  In- 
formation, as  is  partly  the  Suit  of  the  King,  and  partly  the  Suit  of  the 
Party,  which  is  commonly  called  an  Information  qui  tam,  and  this  ha- 
ving a  great  Affinity  with  Adlioiis  on  Statutes,  I  fnall  confider  them  to- 
gether, and  endeavour  to  fliew, 

1 .  In  what  Cafes  they  lie. 

2.  What  ought  to  be  the  Form  of  them. 

3.  Ill  what  Courts  they  may  be  brought, 

4.  In  what  County. 

c.  Within  what  Time. 

6.  Who 
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6.  Who  are  difabled  to  bring  them. 

7.  Whether  there  nv.iy  be  a  Nonfuit  iri  them  ? 

8.  Whether  the  Informer  or  Defendant  may  appear  by  Attorney  ? 

9.  In  what  Cafes  there  fliall  be  Cods. 

10.  Whether  the  Defendant  may  wage  his  Law,  or  take  Advantage  of 
a  Protedion  ? 

11.  In  v/hat  Manner  the  Defendant  is  to  plead  to  fuch  an  Information 
or  A(ftion. 

12.  By  whom  the  Replication  {hall  be  made. 

13.  In  what  Manner  the  IfTiie  fliall  be  joined,  and  where  it  (liall  be 
tried. 

14.  Where  the  Verdiift  may  be  found  as  to  Part   of  the   Information 
againfl  the  Informer,  and  as  to  other  Part  for  him. 

15.  What  Judgment  on  fuch  an  Information  or  Adion  is  good. 

lb.  Whether  the  Penalty  of  a  penal  Statute  may  be  compounded  or 
granted  over  ? 

.St\7.  1 7.     As  to  the  firft  of  thefe  Particulars,  -u/s.  In  what  Cafes  an 
Information  or  Action  qui  tarn  will  lie;  I     take  it  for  granted,  that  they  a  2  And.  127, 
lie  on  no  Statute  which  prohibits  a  Thing  as  being  an  immediate  Offence  '2^* 
againft  the  Publick  good  in  general,  under  a  certain  Penalty,  unlefs  the 
Whole,  or  Part  of  fuch  Penalty  be  exprefly  giveij  to  him  who  will  fue  for "  ^  ^^^-  '^^• 
it ;  becaufe  ''  otherwife  it  goes  to  the  King,  and  nothing  can  be  demanded  Vid" i^lnd. 
by  the  Party,     But  where  fuch  Statute  gives  any  Part  of  fuch  Penalty  to  '39.  >4o- 
him  who  will  fue  for  it  by  Adtion  or  Information,  &c.  I  take  it  to  be  fet-£n["^^^'',-5 
tied  at  this  Day,  That  any  one  may   bring  fuch  Adtion,  or  Information,  377. 
and  lay  his  Demand  ^  tarn  pro  Domino  Rege  quam  pro  feipfo.     ^  Alfo  where  ■  ^"'^•'-  '33« 
a  Statute  prohibits,  or  commands  a  Thing,  the  Doing  or  Omiflion  whereof  dv^'qI^  p'l.'^' 
is  an  immediate  Damage  to  the  Party,  and  alfo  highly  concerns  the  Peace,  36. 346.  pi. 9. 
Safety,  or  good  Government  of  the  Publick  or  the  Honour  of  the  King, '  ^^^  '^9« 
or  of  his  fupreme  Courts  of  Juftice ;  as  the  Statutes  of  the  "=  Scandal   ofLongquinto 
Great  Men,  of  •   Hue  and  Cry,   and  thofe    that    retrain   certain  Suits  Ed- 4- "« 7- o^ 
in  the  ^  Civil    or   Canon   Law  Courts,   or   even   in    inferior  ^  Common  i'^^P^' 
Law  Courts ;  it  feems   to  have  been  the  general  Opinion,  that  the  Party  12  Co  134. " 
grieved  may,  and  it  is  holden  '   by  fome  that  he  ought  to  bring  his  Adtion  ' ''•  ^°-  '3-*' 
on  fuch  Statute  ta^n  pro  Domino  Rege  quam  pro  feipfo.     And   it  feems   to  j^etl^ial*' 
be  taken  "^  as  a  Ground  in  fome  Books,  That  where-ever  the  King  is  to  have  Quaere  i  Sid. 
a  Fine  on  an  Action  on  a  Statute,  the  Adlion  muft  be  fo  laid;  but  not^^^" 
where  the  Defendant  is  only  to  be  amerced.    But  I  much  Queftion,  Whether  '  Raft  Ent.* 
this  be  a  good  general  fettled  Rule  in  Relation  to  this  Matter  j  fince  in  an  406.  4°7- 
Adion  on  the  Statutes   of  Hue.  and  Cry,  the  Defendant  fhall  '  only  be  J°;  ^"'- 3^^^' 
amerced;  and  yet  fuch  Adion  may  certainly  be  laid  tarn  pro  Domino  Rege  quam  e  Raft.  Ent. 
pro  feipfo.     Alfo  in  Adions,  which  by  the  Common  Law  a  Man  may  bring  "^  Difmes   ^ 
tajfipro  Domino  Rege  quam  pro  feipfo,  as  in  thofe  for  Injuries  to  the  Party,  ^'a.  pi.'  3". 
mixed  with  a  high  Contempt  to  the  King,  (as  where  a  ™  Judge  refufes  tot:^.  jac.  134, 
allow  the  Benefit  of  the  King's  Pardon  to  a  Prifoner,  unlefs  he  will  give '^^■^' j^^  ^' 
him  fuch  a  Bribe;  or  where  one  makes  a  "  Refcous  of  one  taken  on  a  Gz- t  Raft.  Ent. 
pias  Utlagatum,  at  the  Suit  of  the  Party,  or  the  Sheriff  fufFers  one  taken  433- pl  '.«• 
on  fuch  a  Capiat  to  "  efcape)  the  Plaintiff  is  i'  faid  to  have  his  Eledion  ^o^lf'o'u].^ 
lay  his  Adion  this  Way,  but  not  to  be  compelled  fo  to  do.     To  which  may  Hetl.  121. 
be  added,   that  the  Plaintiff  cannot  fo  lay  his  Adion  for  a  Common  Tref- '^'''^*=  '}''"°'  ^ 
pais  at  Common    Law,  and    yet   therein  the  Defendant  is  to   be  fined.  I'croja'^.-o." 

"  I  Rol  Ab. 

I.  A.  pi.  I.      "  1  Rol.  Ab.   t.  A.  pi.  2.      "   I  Rol.  Re  78.  pi.  ig.     Cro.  Jac  360,  361,  532,  533.     Cro.  Ei.z  877. 
Parallel  Cafe.s  Noy  zi.     2  Rol.  Ab.  93.  pi.  14.     41  Aff.  pi.  1  a.     27  AIT.  pi.  49,         p  Cro.  Jac  6iq.  pi.  5. 
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Neither  does  the  Opinion  I  would  contend  againfl-,  feem  to  be  confirmed  by 

the  conftant  Courfe  of  Precedents  ;  but  on  the  contrary,  many  of  thofe  on 

iCo.Ent.  44.  the  Statutes  againft  '  Forcible  Entries,   and  on  the  Statutes  againft  ''  illegal 

*>'46-a-Pfe-  Diflreflcs  do  not  lay  the  A6lion  tarn  pro  Domino  Rege  quam  pro  feipfo  j  and 

\vlyf.   "      yet   there  are  '  Authorities  in  this  laft  Cafe,  as  well  as  in  the  former,  that 

*  Raft.  Ent.  the  Defendant  is  liable  to  be  fined.  But  the  Cafe  of  an  ''  Adlion  on  2  Gf  3 
226.  b. pi.  I.  ^^^  ^^  ^^  wherein  it  feems  clear  that  it  is  not  necefTary  to  lay  the  A<ftion 
133"  '  '  tarn  pro  Domino  Rege  quam  pro  feipfo,  does  not  feem  to  come  up  to  the 
«  Co.  Ent.  45  Point ;  becaufe  it  is  generally  holden,  that  the  Defendant  is  only  amerce- 
3c  H.  6.  6.  "^^  i"  ^u'^^  Aftion,  being  in  Nature  of  an  Adtion  of  Debt,  and  not  finable, 
z  inft.  131.  as  it  is  faid  '  that  he  may  be  in  an  Indidtment  or  Information  grounded  on 
'I'^it^i"^'^^^  *  Contempt  of  the  Statute. 

QuJreDy.  ^eB.  1 8.  As  to  the  fecond  Particular,  viz.  What  ought  to  be  the  Form 
177-  of  fuch  Information  or  AdVion :  Having  in  the  precedent  Chapter  SeSl.  92. 

i^Danv.  460.  g^^g^y^^j.^^  j^  ^g^  ^^^  j|^gj.g  jg  j^Q  j^gg^  ^^^  ^^^  Information  or  Adlion 

Cro  Ca.  559,  conclude  contra  pacein;  and  in  Se^l.  95.  Whether  it  be  neceflary  for  them 
560.  {Q  conclude  in  contemptian  Regis;  and  in  SeB.  100.  That  they  need  not  re- 

pl.  "zTc^"  cite  the  Statute  whereon  they  are  grounded;  and  \n  SeBions  loi,  102,  &c. 
2  Rol.  Abr.  What  Mif-recitals  of  a  Statute  will  be  fatal ;  and  in  Sect,  no,  111,  &c. 
"i-  Pj-  '7-  How  far  it  is  necefiTary  to  bring  the  Cafe  within  the  very  Words  of  the  Sta- 
Hetl.  121,  tute  ;  and  in  SeB.  116,  117.  How  far  it  is  necefTary  to  conclude  cofitra 
>22-  jormam  Statuti ;  and  in  SeB-.  115.  In  what  Cafes  one  may  have  Judgment 

'x^TiiV^    on  a  Statute,  in  an  Adlion  brought  at  Common  Lawj  I  fhall  in  this  Place 
Vide  Cro.  Ja.  obferve  only  thefe  following  Particulars  : 
538,631.  ^^^f^   jg_     Firji,  If  an  Information  contain  feveral  Offences  againft  a  Star^ 

♦  Vid.Sav.  2-jjjjg^  ^^^  ^g  ^gjj  j^i^  ^g  ^^  ^Qj^g  q|-  thefn^  b^t  defedlive  as  to  the  reft,  the 
« Cro.  Jac.  Informer  may  have  Judgment  for  fo  much  as  is  well  laid.  ^  As  where  the 
fc°*Sid  368    Words  of  the  Statute  are  fully  purfued  in  the  Defcription  of  fome  of  the 

2  Keb.  366,  Offences  and  not  of  others ;  ^  or  where  fome  of  the  Times  that  the  Defen- 
3*7-  dant  hath  offended  againft  the  Statute  are  expreifed  with  convenient  Cer- 
696° pi. 7.'  tainty,  and  otliers  not;  as  where  it  is  alledged  that  the  Defendant,  for 
Cro  Jac.  529,  eleven  Months,  and  more,  from  10  September  in  fuch  a  Year,  unto  9 
Cro  El  8       Septefnbcr  m  the  Year  following,  ufed  a  Trade,  without  having  been  an 

Apprentice,  &c.  or  was  abfent  firom  Church,  Gfr.  in  which  Cafes  Judgment 
/hall  be  given  for  the  eleven  Months.  But  if  the  whole  Time  be  exprefled 
inconfiftently  ;  as  that  the  Defendant  was  an  Offender  eleven  Months,  from 
the  firft  of  November  in  fuch  a  Year  to  the  firft  of  Aiigufl  following,  the 
whole  is  void  for  the  Repugnancy,  as  hath  been  more  fully  iliewn,G6.  25. 
SeB.  62. 

SeB.  20.     Secondly,  It  feems  to   be  fettled   at  this  Day,  That  it  is  in 

the  Eleftion  of  him  who  brings  an  Adtion  on  a  penal  Statute,  which  gives 

one  Moiety  of  the  Forfeiture  to  the  King,  and  another  to  the  Informer, 

either  to  have  a  Writ  againft  the  Defendant,  S>ucd  reddat  '  Domino  Regi  GJ" 

262!°"  *  ^'  ji.B.  qui  tarn,  &c.  quas  eis  debet ;  or  to  have  it  in  this  Form,  ^od  Reddat 

Cro.  Ca.  256.  yi,  B.  qui  tarn,  &c.  quas  ei  debet.     Aifo  it  feems  to  be  fettled.  That  whe- 

Ph  Com.  77,  ^.j^gj.  jj^g  "^nt  be  in  the  one  Form,  or  the  other,  it  is  well  purfued  by  a  De- 

Dy.9s.pl.36.  claration  in  the  Name  of  the  Plaintiff  only.     ^  Alfo  it  feems  to  be  doubt- 

3  Lev.  374,  fui^  whether  there  be  any  Neceflity  that  either  the  Writ,  or  Count,  in 
C^Le  Dalif.  any  fuch  Adion,  do  exprefs  that  it  is  brought  by  or  for  the  King,  as 
66>67.  well  as  the  Party,  as  hath  been  more  fully  fliewn  in  the  ijthSeBion  ;  and 
b!o° 'Aa'fur "  ^'^^""^  ^^  ^  '  Precedent   of  fuch  an  Adlion  brought  in  the  King's  Name  by 

'  le'statute,  "."^  A.  B.  qui  pro  feipfo  in  hac  parte  fequitur.  But  it  feems  ""  agreed,  that 
27  H.  8.23. 

pi.  20.  "  Bro  Afl.  popular.  5.  Long  Quinto  Ed.  4.  1 17.  b.  1 1  8.  a.  See  Raft.  Ent.  C86.  Vit.  1.  ^27.  pi.  4.  428. 
pL  5.         "  Raft.  Enc.  427.  pi.  3.         »Jo.  ^61,262.     Cro.  Ca.  256.     Co.  Entr.  371.  b. 

every 
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every  Information   muft  be   in  this  Form,  That  the  Informer  !fnf>i  pro  T)0' 
mino  R'p;e  quayn  pro  feipfo  frqiiitur^  even  wiiere   it   is    brought  oh  a  Sta- 
tute which  gives  one  third  Part  of  the  Penalty  to  a  third  Perfoni     But   I 
find  fomc  Difference  as  to   the  Forms  of  fuch  Informations,  as   to   fome 
other  Refpedls ;  for  fometimes  they  fay,  "  that  the  Adion  accrues  td  the '  ^°  f"^* 
Informer  qui  tarn,  &c.  to  demand  the  Sum   forfeited^   for   the  King  and  Raft  Ent  450, 
himfelf;    and  ^   fometimes   that  it  accrues  to  the  King,  and   to  the  In- pi.  13,14. 
■former,  qui  tam,  &c.  and  "^  fometimes,  that  it  accrues  to  the  King,  and  to'*^'-  ^  P'  'J- 
y.  S.  &c.  (viz.  where  the  Statute  divides  the   Penalty  into  tliree   Parts,  t  q,.  Ent. 
&c.)  and  alfo  to  the  Informer,  qui  taw ^  Cs'c.  and  fometimes  they  have  no  369.  a.  366* 
^  Claufe  at  all  of  this  Kind.     And  '  ^cere.  If  it  be  not  fatal  to  have  any  ^^^^^  ^^^|*- 
fuch  Claufe  where  the  Penalty  is   not  recoverable  by  the  Information,  but «  Co  Ent. 
requires  a  fubfequent  one,  grounded  on  the  Convidlion  ?  alfo,  fometimes  37'  b.  ^ 
fuch  Informations  pray  Procefs   againft  the  Defendant,   to  bring  him  in  ^l^  ^    ^  ' 
to  ^  Anfwer  to  the  Informer,  qui  tarn,  &c.  only ;  fometimes  ^  to  anfwe^-  2  Mod,  100. 
tarn  Domifio  Regi  quam  A.  B  qui  tarn,  &c.  and  ^  fometimes  to  anfwer  de  &'  ^°  ^"': 
fuper  pmmiffii  generally,  without  exprcfllng  to  whom.  a  b. 

SeSf.  21.     Thirdly,  Regularly   it   is    fafeft   for    every  fuch    Information,*/.  L"'w.r6j, 
or  Adtion,  to  demand  the  very  Sum  due  to  the  Informer,  and  neither  more  ,  '^^^^  T'Lti 
<ir  lefsjfor  it  hath   been  adjudged,   '  That  if  an  Adtion  ofj  a  Statute  de- 10. 
mand  the  whole  Forfeiture  for  the  Informer,  where  the  Statute  gives  Part '5"°  ^'"■ 
of  it  to  the  King,  it  is  infufficient :  Alfo  it  hath  been  holden,  ^  That  if  the  I  co.  Ent. 
Information  make  no  Demand  at  all,  or  demand  more  or  lefs  for  the  Party  370.3  jeg.a. 
than  appears  to  be  his  Due,  it  is  infufficient  as  to  him;  yet  '  perhaps  itJ^s-aj^C.a. 
may  be  good  as  to  the  Share  of  the  Forfeiture  given  to  the  King.     Alfo »  Co.  Em. 
it  hath  been  ■"  adjudged.  That  it  is  fufficient  to  demand  the  Share  due  to  the  ?7"  b  s/i.a. 
Informer,  without  making  any  Mention  of  that  due  to  the  King  :  Alfo,  \^J%  stftu;^ 
"  where  the  quantum  of  the  Forfeiture  depends  upon  the  Finding  of  the  Ju-  \- 
ry,  as  it  does  on  the  Statute  oi  Forejl ailing,  it  hath  been  adjudged  fufficient  ^j' H.  8.  jj. 
to  leave  a  Blank  for  the  Sum.     Alfo  it  hath  been  "  adjudged,  That  a  Popu-vide°HQb. 
lar  Adlion  may  conclude  ad  grave  dam}iu?n,  without  adding  of  the  Plain-^\'i 
tiff;  becaufe  every  Offence,  for  which  fuch  Adion  is  brought,  is  ^uppofed  ^y  °Pj''^l.' 
to  be  a  general  Grievance  to  every  Body.  330. 331- 

SeSl.  22.     Fourthly,  It  is  enaded  by  18  Eliz.  5.  Par.  1.  That  none  JJmU^  Cw.  Ca. 
be  admited  or  received  to  purfue  againji  any  Perfon  or  Perfons,  upon  any  pe-V"'j^l*]^ 
nal  Statute,  but  by  Way  of  Information  or  original  ABion,  and  not  other-  157. 
lafe.     And  it  hath  been  adjudged.  That  no  Popular  Adion,  fince  this  Sta-"  '  ^°-  'i^» 
tute,  can  be  brought  on  a  former  Statute,  either  by  p  Bill  in  the  King's*  Bro  Aflion 
Bench,  or  by  "^  Plaint  in  an  Inferior  Court,  but  only  by  Original  Writ,  or  Popular.  «•  ' 
Information;  whether  the  Statute  on  which  fuch  Adion  is  grounded,  '  \n-' ^^°'  '^''*" 
Aid  a  Penalty   generally,  without  faying  how  it    fhall  be  recovered,  or  Mo.  ^47, 
exprefly  give  a  Recovery  by  Bill  or  Plaint,  Gfr.  (as  that  of  4  (if  5  Ph.  GfP'-  39o- 
M.  againft  '  making  Kerfeys,  without  having  ferved  an  Apprenticefhip ;  \  cro.'  E?il' 
and  that  of  $  Eliz.  ^.  againft   '  following  any   other  Trade  without   ha-s44pi  14. 
ving  ferved  an  Apprenticefhip.)     Yet  the  contrary  hath  been  fince  exprefly  ^,^^  "j  "^^ '*' 
adjudged   "   as  to  fuch   former  Statutes    as    exprefly  give  a  Recovery  by 77.      '^* 
Bill  or  Plaint,  becaufe  the  Statute  of  1 8  Eliz.  doth  not  mention  original  ^^°  *47-  pi- 
Writs,  but  original  Adions ;  and  a  Suit  by  Bill  or  Plaint  is  an  "  original  ^'[nn  , 
Adion  in  the  Court  in  which  it  is  commenced,  and  therefore  may  reafon-  •  4  &  5  Ph.  * 
ably  feem  to  be  only  within  the  Intent  of  the  Statute,  where   it   is  re*^  5Paf3»» 
moved  into  a  Superior  Court,  and  there  proceeded  upon.    And  if  this  be  6  Co.%.  b. 

Mo.  412.  pi. 
J65.  '  5  El  4.  par.  3  I.  39.  Cro.  El.  544  pi.  14  Noy  60.  •  1  Rol.  Abr.  5  j;.  pi.  8.  9.  »  Vide  a  D»nT. 
Mil.  379.  280.     3  I,eon   aj;. 
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the  Meaning  of  the  Statute,  I  fee  not  how  any  Suit  whatever,  by  Bill  Of 
Plaint  on  any  penal  Statute,  can  be  within  the  Purview  of  it,  while  fuch 
Bill  or  Plaint   continue  in  the  Court  in  which  they  were  commenced,  whe- 
ther the  Statute  on  which  they  are  brought  do  exprefly  mention  them,  or 
leave  the  Method  of  fuing  to  the  general  Conftruftion  of  Law.     To  which 
may  be  added,  That  the  Statute  21  Jac.  i.  4.  Par.  i.  feems  to  fuppofe, 
that  Adlions  on  penal  Statutes  may  indifferently  be  brought  by  Writ,  Plaint, 
Bill,  or  Information ;  for  the  Words  are,  'That  all  Offences  hereafter  to  be 
commited  againjl    any    penal  Statute,  for  which  any   Common   htformer  or 
Promoter  may   lawfully  ground  any   Popular  ASlion,  Bill,  Plaint,  Suit,  or 
hformation,  before  ^jujlices  cf  Afjife,  6cc.  Jl:all  be  commenced,  &c.  by  way  of 
ASlion,  Plai?it,  Bill,    Information,  or  IndiSlmetit  in  the  proper  County,  be^ 
aCro.EI  \-i,i,.fore  the  Jujiices  of  Affife,  &c.  However  it  feems  clear,  "  That  no  Suit,  by 
pl.45,64s.    Bill  or  Plaint,  by  a  Party  grieved,  fuing  upon  a  Claufe,  either  exprefly  or 
vidicro.  El.  impliedly  relating   to  himfelf  only,  is  within   the  faid  Statute  of  18  EL 
76.  77-         For   it  is  exprefly  provided.  Par.  6.  That  it  /ball  not  reftrain  any  certain 
3  Leon.  237.  Pi,j..Jq„^  j^^^y  PoU^ic/i  or  Corporate,   to  whom,  or  to  whcfe  Ufe,  any  Forfei- 
ture is  limited  by  any  Statute,  and  not  generally  to  any  Perfon  that  will  fue  ; 
1=  Cio.  EI.  -jd.but  that  evei'y  fuch  Perfon  may  fue  as  before.     ^  But  where  the  Party  parti- 
V^de3  Leon,  cularly  grieved  by  an  Offence  againft  a  Statute,  fues  for  a  Forfeiture  gene- 
237.  rally  limited  to  any  one  who   will    fue  for   it,    he  feems  to  be  as  much 

within  the  Refl:raint  of  the  faid  Statute,  as  if  he  were  not  the  Party 
grieved. 
•Lutw,  162.  SeSl.  23.  Fifthly,  "In  an  Adtion  on  a  Statute,  which  requires  fome 
Ofiicers  at  one  certain  Time  after  their  Admiflion,  and  others  at  another, 
to  qualify  themfelves  by  certain  Adts,  it  is  fafefl:,  exprefly  to  fl:iew  the 
Time  when  the  Defendant  was  admitted  to  his  Office,  and  that  he  neg- 
lecfled  to  qualify  himfelf  in  tlie  Time  limited ;  and  alfo,  That  he  aftually 
exercifed  his  Office  after  fuch  Negled:. 
"Shpw.  337.  SeB.ia^.  Sixthly,  It  is  faid  'That  the  Fadl  is  fufficiently  alledged 
after  a  quod  cum  in  an  Adion'a  Statute,  but  not  in  an  Information, 

SeSl.  25.     As  to  the  third  Particular,  viz.  In  what  Courts  fuch  an  In-^ 
formation   or  Adion  may  be  brought:  Having   already,  Ch.  5.  SeB.   33. 
Contra,  Hut.  endeavoured  to  prove,  that  where   a  Statute  appoints  that  a  Penalty  fliall 
S?  be  recovered  in  any  of  the  King's  Courts  of  Record,  the  Offence  may  be 

Lit  163^  indidted  before  Juftices  of  0)rr  and  Terminer,  though  not  in  a  Court-Leet, 
VjdeCro.  Caor  of  '  .Pic-powders,  or  fuch  others,  inftituted  for  fpecial  Purpofes  j  and 
Vy  -  intending  under  the  next  Particular,  incidentally  to  confider  wliat  Suits  may 
«  Cro  El.  be  brought  in  the  Courts  oi  IVcliminJler-Hall,  on  penal  Statutes ;  I  fliall 
<;ife.  pi.  59,  only  take  Notice  in  this  Place,  That  where  a  Statute  limits  Suits  by  an  In- 
'  a^AwT  r  ^brmer  qid  tarn  to  other  Courts,  yet  any  ^  one  may,  by  Confl:rud:ion  of 
,28  '  'Law,  exhibit  an  Information  in  the  Exchequer  for  the  whole  Penalty  for 
Cr6.  jac.  178,  the  Ufe  of  the  King. 

j^jf^rag  J  SeB.  26.     As  to  the  fourth  Particular,  vix.  In  what  County  fuch  Infor^ 

"■■Parag.  4.     matlou  or  Ai5lion  may  be  brought :   It  is  enacted  by  3  i  El.  5.  That  in  any 

R^i.  Ch.  80.  X)cclaration,  or  Information,   («  not  being  exhibited  by  fuch  Officers  cf  Record, 

^•,'  Z^'''        ci  had  in  RefpeB  of  their  Offices,  before  the  Time  of  the  faid  Statute,  law^ 

fully  uf'ed  to  exhibit  Lformations,  or  fue  upon  penal  Laws ;  and  not  ^  con- 

,  cerning   Champerty,  buying  of  Titles,  or  Extorting,  or  the  Kings  Cufiomf^ 

&c.  orVfury,  or  Forejialling,  Sec.)   the  Offence  againjl  any  penal  Statute  Jl^all 

)!ct  be  laid  to  be  done  in  ajiy  other  County  but  where  the  flatter  alledged  to  b& 

the  Offence,  was  in  Truth  done  :  And  that  the  Defjidant  may  traverfe,and  aU 

■  ledgCy  That  the  Offence  fuppofe  d  to  be  committed,  was  not  committed  in  the  Coimty 

where 
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where  it  is  alh'Jged ;  which  being  tried  for  the  Defendant^  or  if  the  Plaintiff 
be  thereupon  tionfuit^  the  Plaintiff  JJmII  be  barred  in  that  Adion  or  Infor- 
7nation. 

SeSl.  27.  It  is  further  enacted,  Par  7.  lHyat  all  Suits  for  tfing  imlawful^ 
or  not  ufing  lawjul  Games,  or  for  not  having  Bowes  or  Arrows,  or  for  ufing  d 
'Trade  without  having  been  brought  up  in  it,  Jhall  be  fued  and  profecuted  iii 
the  General  ^arter-Stffons  of  the  Peace,  or  Afffes  of  the  fame  County,  where 
the  Offence  Jhall  be  coimnitted,  or  otherwife  inquired  oj,  heard  a?id  detertnined 
in  the  A/Jifts,  or  General  ^arter-Siffons  of  the  Peace  of  the  fame  County 
where  fuch  Offence  Jhall  be  ^committed,  or  in  the  Lcet  within  which  it  Jhall  hap- 
pen, and  not  in  any  wije^of  the  fame  Comity  y  where  fuch  Offence  Jloall  happen^ 
or  be  comtnittcd. 

In  the  Conflrudion  of  this  Stature,  the  following  Partieukrs  feem  moft 
remarkable : 

Se6l.  28.     FirJ},  That  it  hath  been  adjudged,  Tliat  the  Defendant  can 
have  no  Advantage  of  the  above-recited  Claufe,   which  appoints.   That  all 
Offences  againfl:  penal  Statutes  fhall  be  laid  in  the  proper  Counties,  but ''2  And.  1 86. 
only  by  Way  of  Plea }  and  this  Conftru(ftion  feems  very  agreeable   to  the '^^  j°"'J^''^ 
Purport  of  the  faid  Claufe;  the  Words  whereof  are,  'T'hat  the  Difendant  Co.EX.ji^i 
may  traverfe  the  County,  &c.  which  being  tried  for  htm,  or  ij  the  Plaintiffll^- 
be  thereupon  nonjidt,  the  Plaintiff  ff all  be  barred,  &c.     But  this  Point  is 
otherwije  fettled  by  21  Jac.  i.  4.  Par.  3. 

SeSi.  29.     Secondly,  That  the  faid  Claufe  extends  ^  not  to  any  Suit  by  a"'Cro.El.64j; 
Party  grieved,  or  by  the '  Attorney  General,  but  only  to  thofe  brought  by  p'^^- 
common  Informers.  Cto.  ja.i?^; 

Se£i.  30.     Thirdly y  That  the  lafi:  recited  Claufe,  concerning  Suits  for 
ufing  a  Trade  without  having  been  brought  up  in  it,  &Ci  which  are  ap- 
pointed to  be  brought  at  the  Affifcs,  or  Seffions,  in  the  proper  County,  and 
not  in  any  wife  out  of  the  County,  reftrains  not  an   Information   in   the  ■  ■*  Cro.  jac. 
King's  Bench,  or  Exchequer,  for  fuch  Offence  happening  in  the  fame  Coun- '7?'  '79- 
ty  where  thofe  Courts  are  fitting;  for  the  negative  Words  of  the  Statute  are  Hob.  184.* 
not,  That  fuch  Suits  fliall  not  be  brought  in  any  other  Court,  but,  That 
they  fliall  not  be  brought  in  any  other  County;  and  the  Prerogative  of  thefe 
High  Courts  fliall  not  be  refl:rained  without  exprefs  Words.     But  where  the 
Offence  is  in  a  different  County,  fuch  Suits,  in  thofe,  or  any  other  Courts, 
out  of  the  proper  County,  feem  to  be  within  the  exprefs     Words  of  the  <  Vide  HoB. 
Statute;  Yet  it  was  long  a  very  great '  Queftion,    Whether  an  Adlion  of' 84. 327- 
Debt  or  Information,  in  the   Courts  of  JVeJhninjier-Hall,  were  not  to  be  P,"^eu'^'  o^* 
confl:rued  to  be  out  of  the  Meaning  of  them  :  But  this  Point  is  now  fettled  pi  46.  ^ 
in  the  Conftrudlion  of  the  Statute  of  2 1    Jac.  4,  as  fliall  be  more   fully  ^  Keb.  99.  pi. 
fliewn  hereafter.  23.  .zj-pl- 

SeB.   31.     It  is  enabled  by  the  faid  Statute  of  21  Jac.  i.  4.  That  all  Of-z^^h.z^y. 
fences  to  be  committed  again Jl  any  penal  Statute,  J  or  which  any  Common  In-'^\  67.448. 
former  or  Promoter  'may  lawfully  ground  any  Popular  ABion,  Bill,  Plaint^  Suit  ,  sid.  303. 
or  Information  before  fujlices  oj  the  Afife,  Ju/licfSofNiCi  Prius  or  Gaol-Deli-  400- 
very,  fuftices  of  Oyer  and  Terminer,  or  fujlices  of  Peace  ^  in  their  General 
or  ^arter-Seffons,   [except  Offences  againjl  the  Statutes  coticerning  ^  Recufancy,  e  vide  Hob. 
&c.  or  Maintenance,  6c c.  or  the  King's  Cuftoms,  Sec.  or  tranfporti?ig  Gold,  or  25'-'^^.  v 
Silver,  or   Munition,  or  Wool,  or  Leather,   &c.)  ffall  be  commenced,  fued,  Raym    jql.* 
profecuted,  tried,  recovered  and  determined,  by  Way  of  ASiion,  Plaint,   Bill, 
Information  or  IndiBmeJit  before  the  fujlices  of  AJJife,  Juftices  o/'Nifi  Prius, 
fuftices  of  Oyer   afid  Terminer,  and  Juftices  of  Gaol-Delivery,  or  before 
the  fujlices  oJ  the  Peace  of  every  County,   City,   Borough  or  Town  Corporate, 
and  Liberty,  having  Power  to  enquire  of,  hear  and  determine  the  fame,  in 
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England  or  Wales,  nsohcrein  fiich  Offences  Jl:iall  be  committed,  in  any  of  the 
Courts,  Places  of  Judicature,  or  Liberties  aforefaid,  refpeSlively,  only  at  the 
Choice  of  the  Parties  who  Jl:all  commetice  Suit,  or  profecute  for  the  fame,  and  not 
elfcwhere,  fave  only  in  the  f aid  Counties,  or  Places  ufual  for  thofe  Counties,  or 
any  of  them ;  And  that  the  like  Procefs  in  every  Popular  ABion,  Bill,  Plaint, 
Information  or  Suit,  to  be  commenced,  fued  or  profecuted,  by  Force  of,  or  ac- 
cording to  the  Purport  of  this  ASl,  be  had  and  awarded,  to  all  hite?2ts  and  Pur- 
pofes,  as  in  an  Action  of  Trefpafs  Vi  &;  Armis  at  Common  Law.  And  that 
all,  and  all  Manner  of  Infortnations,  ABioiis,  Bills,  Plaints,  and  Suits  what- 
foever,  to  be  commenced,  fued,  profecuted,  or  awarded,  either  by  the  Attorney 
-General,  or  by  any  Officer  whatfoever,  or  by  any  Common  Informer,  or  other 
Petfon  whatfjtver,  in  any  of  his  Majefty's  Courts  at  Weftminfter, /or,  or 
coitcerning  any  the  Offences  aforefaid,  JJ:all  be  void. 

SeSl.  32.  And  it  is  further  enafted,  That  if  on  the  General  Iffue  the 
Offence  he  not  proved  in  the  fatne  County  in  which  it  is  laid,  the  Defenda7it 
Jhall  be  found  Not  guilty,  as  ihall  be  more  fully  fhewn  under  the  eleventh 
Particular. 

Se£l.  33.  Alfo  it  is  farther  enafted,  That  no  Officer  Jhall  receive,  file,  or 
enter  of  Record,  any  Information,  Bill,  or  Plaint,  Count  or  Declaration, 
grounded  on  the  faid  penal  Statutes,  or  any  of  them,  which  by  this  ASl  are 
appointed  to  be  heard  and  determined  in  their  proper  Counties,  until  the  In- 
former or  Relator  hathfirfl  taken  a  Corporal  Oath  before  fome  of  the  Judges  of 
that  Court,  that  the  Offence  or  Offences  laid  infuch  Information,  &c.  was,  or  jA 
were  not  coi7imitted  in  any  other  County  than  where,  by  the  faid  Information,  '^ 
&c.  thefatne  is,  or  are  fuppofed  to  have  been  committed.  Sec.  the  fame  Oath  to 
be  there  entred  of  Record. 

•iSalk.  372,  In  the  Conftrudtlon  of  this  Statute,  I  fhall  obferve  the  following  Parti- 
373-  culars: 

Carth.  46;. 

^Lev.  zol'.  SeB.  34.  Firjl,  That  as  the  Law  is  now "  fettled,  no  Adtion  of  Debt, 
3  Inft.  192,  or  Information,  or  other  Suit  whatever  can  be  brought  in  any  Court  of 
See\hecon-  We/imi?iJler-Hall,  on  any  penal  Statute,  made  before  the  faid  Statute  of 
traryadjudgcd  21  Jac.  for  any  Offcnce  not  therein  excepted,  for  which  the  Offender  may 

1  Vent.  8.  i^g  profecuted  in  the  Country,  ^  unlefs  fuch  Offence  fhall  be  committed  in 
3  Lev.  Vr  the  fame  County  in  which  fuch  Court  fhall  fit ;  and  furely  this  cannot  but 
3Keb.804pi.be  thought  mofl  agreeable  to  the  Meaning  as  well  as  the  Letter  of  the 

2  Keb  01  faid  Statute;  the  whole  Provifion  whereof  would  be  to  little  Purpofe,  if 
447,  458.  '  fuch  Suits  fhould  be  conftrued  out  of  it.  And  as  to  the  Objedion,  That 
1  Sid.  303,  ]f  jjji  Suits  on  penal  Statutes  fhould  be  wholly  taken  from  the  Superior 
s«  the  fame  Courts,  all  Offences  againft  them  would  become  difpunifliable  by  the  Of- 
Cafe  doubted  fender's  Removing  himfelf  out  of  the  County  wherein  he  committed  them; 
1  Vent.  364.  becaufe  the  Courts  in  the  Statute  mentioned,  have  no  Jurifdidlion  out  of 
Latch  iV-  the  Counties  wherein  they  fit;  it  hath  been  '  anfwered.  That  Procefs  of 
Sup.  Seft.  30.  Outlawry  will  lie  againfl  fuch  Offenders,  by  Virtue  of  the  above-recited 
^lo'^^'^'  Claufe  of  the  faid  Statute,  which  gives  the  like  Procefs  in  all  Suits  pro- 
I  Lut.  165.  fecuted  according  to  the  Purport  of  it,  as  in  Adlions  of  Trefpafs  at  the 
j^  Keb.  340.    Common  Law. 

Raym.  394.  SeB.  35.  Secondly,  That ''  where  a  fubfequent  Statute  gives  an  Aflion 
"1  Jon.  193.  of  Debt,  or  any  other  Remedy,  for  the  Recovery  of  a  Penalty  in  any 
«"^Sallf  ^°  Court  of  Record  generally,  it  fb  far  impliedly  repeals  the  Reflraint  of  2i 
pi'.  14.  ^  Jac.  and  confequently  leaves  the  Informer  at  his  Liberty  to  fue  in  the  Courts 
■«  I  Saik.  372.  of  IVeJlminpr-HalL 
373-  -^       -^ 

Carth.  46;, 

466.  SeB.  36. 
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SeSi.   ^6.     Thirdh,  That  the  Statute  of  21   Jac.  ^avc  =  no  Jurifdidion  *  •  Vent.  8. 
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to  the  Courts  therein  mentioned,  over  any  Offences,  in  Relation  to  which  h°' 


they  had  none  before;  and '' therefore  that  Suits  for  fuch  Offences  muft'' Cm.  Ca. 
be   brought   in   the   Courts   of  WcJimmJier-?Iall  in  the   fame  Manner  asj^!*j^^ 
before.  Hutt.  98,  99! 

Sc3l.  37.  Fourthly,  That '  the  faid  Statute  hinders  not  the  Removal  ofVidezKeb. 
any  Indidnient  into  the  King's  Bench  hy  Certiorari ;  after  whicli  it  i^iay  ^ °  .  ^  ,^i^ ' 
be  either  tried  there,  or  in  the  Country  by  Nifi prim.  *  Cro.  Ca. 

SeSl.  38.     Fifthly,  That ''  it  hath  been  adjudged,  That  an  Officer  by  re-=-3'6- 
ceiving  an  Information  without  fuch  a  previous  Oath,  That  the  Offence  ^'^^^ 
arofe  in  the  fame  County  in  which  it  is  laid,  doth  not  make  the  Proceed-  2  Inft.  193. 
ings  upon  it  erroneous ;  for  the  Adt  is  only  dire(flory  to  the  Officer,  but 
doth  not  intend  that  fuch  Oath  ftiould  be  made  Parcel  of  the  Record  ;  and 
therefore  the  Omiffion  of  it  cannot  be  affigned  for  Error ;  and  yet  the  Adt 
is  exprefs,  That  fuch  Oath  fliall  be  entered  of  Record.     But  ^cere^  If  the 
Court  may  not  properly  be    moved  to   fet  afide   fuch   Procefs,  as  having  *  vide  Salki 
iffued  contrary  to  the  Direftions  of  the  Statute?  376- pi-  >9' 

Se£l.  39.     Sixthly,  That  no  '  Suit  by  a  Party  grieved  is  within  the  Re-fc^™E*^5^°: 
-ftraint  of  the  Statute.  Noy  71. 

Se£l.  40.     As  to  the  fifth  Particular,  viz.  Within  what  Time  fuch  In- Shower  354- 
formation  or  Adion  may  be  brought :  It  is  to  be  obferved,  That  all  Popu-  ^    ^°°' 
lar  Actions  were  limited  to  a  certain  Time  by  7  JY.  8.  3.   But  this  '^  Statute  s  Vide  Bro. 
being  repealed  by  3  i  Eliz.  5.  I  ihall  take  no  farther  Notice  of  it.  f^'°^  ^"P* 

SeSt.  41.  But  it  is  enadted  by  the  faid  Statute  of  3  i  El.  5.  Par,  5.  that  "' 
all  Anions,  Suits,  Bills,  Indi^iments,  or  Informations  nahich  JImU  be  brought  for 
any  Forfeiture  upon  any  Statute  penal,  made,  or  to  be  f?iade,  whereby  the  For- 
feiture is  or  /l:all  be  limited  to  the  ^een,  her  Heirs  or  Succejfors  only,  fhall  be 
brought  within  two  Tears  after  the  Offence  committed ;  and  not  after  two  Tears  >. 
And  that  all  A£fio72S,  Suits,  Bills,  or  Informations,  which  pall  be  brought  for 
any  Forfeiture,  upon  any  penal  Statute,  made,  or  to  be  made,  except  the  Statutes 
of  Tillage,  the  Benefit  and  Suit  whereof  is,  or  J1:all  be  by  the  faid  Statute,  limi- 
ted to  the  ^cen,  her  Heirs  or  Succeffors,  a?id  to  any  other  that  fhall  profecute 
in  that  Behalf,  fall  be  brought  by  any  Perfon  that  may  lawfully  fue  for  the 
fame,  within  one  Tear  next  after  the  Offence  committed,  and  in  Defaidt  of 
fuch  Purfuit,  that  then  the  fame  fall  be  brought  for  the  ^een's  Majefiy^ 
her  Heirs  or  Succeffors,  any  'Time  within  the  two  Tears  after  that  Tear  ended^ 
And  if  any  ASlion,  Suit,  Bill,  IndiBmcnt,  or  Injormation,  ffall  be  brought 
after  the  Time  fo  limited,  the  fame  Jhall  be  void.  And  it  is  provided.  That 
where  a  fl^rter  Time  is  limited  by  any  penal  Statute^  the  Profecution  muji  he 
within  that  Tune. 

SeB.  42.  Alfo  it  is  cnadled  by  i8£/.  5.  Par.  i.  That  upon  every  Infor-* 
mation  which  fall  be  exhibited  on  any  penal  Statute,  a  Special  Note  fhall  be 
made  of  the  very  Dav,  Month,  and  Tear  of  the  exhibiting  thereof  into  any 
Office,  or  to  any  Officer,  which  laiifully  may  receive  the  fame,  without  any 
Antedate  thereof  to  be  made ;  and  that  the  fame  Information  be  accounted 
and  taken  to  be  of  Record,  from  that  Day  forward  and  not  before  :  And  that 
no  Procefs  be  fiied  out  upon  fuch  Information^  until  the  Information  be  exhi-- 
bited  in  Form  ajorefaid,  6cc.  and  that  every  Clerk  making  out  Procefs  C07itra- 
ry  to  this  AB,  jhal I  forfeit  40  s.  &;c. 

Seel.  43.     It  is  farther  enadted  by  2 1  Jac.  i .  5.  That  no  Officer  f jail  receive^ 
fie,  or  enter  of  Record,  any  Information,  Bill,  Plaint ,  Count,  or  Declaration, 
grounded  on  any  penal  Statute  (being""  within  the  Proviflon  of  the  faid  Sta-^p     .. 
tute  of  21  Jac.)  until  the  Informer  or  Relator  hath  firji  taken  a  corporal  Oath,  Matter  fee 
before  fome  of  the  Judges  of  the  Court,  that  he  believes  in  his  Confcience,  the  Of  'i^e  38th  Seft. 

fence 
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fence  was  comjnitted  'within  a  Tear  before  the  Information  or  Suit,  within  the 
County  where  the  f aid  Information  was  commenced,  &c. 

In  the  Conftrudion  of  thefe  Statutes,  I  (hajl  obferve  the  following  Par- 
ticulars ; 

*  Hob.  270.        SeSl.  44.     Firjl,  That '  if  an  Offence  prohibited  by  any  penal  Statute, 

be  alfo  an  Offence  at  Common  Law,  the  Profecution  of  it,  as  of  an 
Offence  at  Common  Law,  is  no  way  reftrained  by  any  of  thefe  Sta- 
tutes. 

Se5l.  45.     Secondly,  That  if  a  Suit  on  a  Penal  Statute  be  brought  after 

*  Shower's  the  Time  limited,  the  Defendant  needs  not  plead  the  Statute,  but  "^  may 
Rep-  353-       take  Advantage  of  it  on  the  General  lff.ie. 

35+-  iiefl-  46.     Thirdly,  That  if  an   Information  qui  tarn  be  brought  after 

the  Year  on  a  penal  Statute,  which  gives  one  Moiety  to  the  Informer,  and 
tCroCa.331.the  other  to  the  King,  it  is  naught  only  '  as  to  the  Informer,  but  good  for 
Cro.jac.  366.  the  King. 

60''^  i^f  *^'         ^^^-  47-     Fourthly,  That  the  Party-  grieved  is  ^  not   within   the  Re- 
"  Supra  Sea.  ftraint  of  thefe  Statutes,  but  may  fue  in  the  fame  Manner  as  before. 
38-  Se6l.  48.     Fifthly,  That  it  feems  not '  to  be  fettled,  Whether  the  Su- 

3C3°Tc4^''"  ing  of  a  Latitat  within  the  Year  be  a  fufficient  Commencement  of  a  Suit 

on  a  penal  Statute,  to  avoid  the  Limitation  of  thefe  Statutes  ? 
'Show.  353,       SeSl.  49.     Sixthly,  That  it  '  feems  alfo  to  be  queftionable,  Whether  a 
554-  Suit   by  a  Common  Informer,  on  a  penal   Statute,  which  firft  gives  an 

Aftion  to  the  Party  grieved,  and  in  his  Defiult,  after  a  certain  Time,  to 
any  one  who  will  fue,  be  within  the  Reftraint  of  thefe  '-tatutes? 

ScB,  50.  Seventhly,  That  it  feems  queftionable.  Whether  the  Claufe  in 
31  El.  5.  Par.  4.  by  which  it  is  enadled,  That  nothing  in  the  faid  A61  con- 
tained pall  extend  to  Champerty,  Ki?ig's  Cufoms,  or  Forefialling,  &c.  but 
that  every  fuch  Offhice  may  be  laid  in  any  County  ;  any  Thing  in  the  faid  A£i 
to  the  co7itrary  notwithJiandi?ig,  do  except  the  faid  Offences,  out  of  the  above- 
recited  Claufe,  relating  to  the  Time  within  which  Suits  on  penal  Statutes 
muft  be  brought  ?  For  the  Words  above-mentioned,  viz.  But  that  every 
fuch  Offence  may  be  laid  in  any  County,  feem  to  reftrain  the  Generality  of 
the  precedent,  which  fay.  That  nothing  in  the  A5t  contained  JJ:all  extend 
to  fuch  Offences. 

SeSl.  51.  As  to  the  fixth  Particular,  viz.  What  Perfons  are  difabled  to. 
bring  fuch  an  Information  or  Adlion :  It  is  enadted  by  31  El.  5.  Par.  i. 
That  no  Perfon,  other  than  the  Party  grieved,  JImU  be  received  to  inform, 
or  fue  upon  a7iy  penal  Statute,  that  before  that  Time  hath  been  for  any  Mif- 
demeanor,  by  any  Order  of  any  the  ^leen's  Majeftfs  Courts,  ordered  ?iot  to 
follow  or  purfue  any  Suit  upon  any  penal  Statute. 

Se5l.  52.  As  to  the  feventh  Particular,  viz.  Whether  there  may  be  a 
«Co.  Lit.  Nonfuit  in  fuch  an  Information  or  Adtion  ?  It  feems  agreed.  That  notwith- 
«39-l9-  ftanding  the  King  ^cannot  be  nonfuit  in  any  Information  or  AcSlion  wherein 

Fitz.  Nonfuit,  j^^  himfelf  is  the  fole  Plaintiff}  yet  any  ^  Informer  qui  tarn,  or  '  Plaintiff 
Bro.  Nonfuit,  in  a  Popular  Adlion,  may  be  nonfuit,  and  thereby  wholly  ''  determine  the 
<»8-  Suit,  as  well  in  Refpeft  of  the  King  as  of  himfelf :  Alfo  it  feems  agreed, 

fc'co'^it.' '  ■ '  That  the  Attorney  General  may  enter  a  Nolle  Profequi,  (which,  as  '"  fome 
139-  b.         fay    has  the  Effedl  of  a  Nonfuit)  to  any  Information  or  Aftlon  brought  by 

Bro.  Nonfuit.  jj^Jl^ij^g^j^ly^ 

Preroga.ii6.  iBro.Nonf35.  "3711.6.5.3.  Bro.  Nonfuit,  35.  'Lit.  139.5.  "■  Co.-Litt.  139.  b. 
Vide  I  Sid.  420.     Quaere  Balk.  21.  pi.  11. 

■    Sea.s^. 
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SeB.  53.  As  to  the  eighth  Particular,  wv,.  Whether  the  Informer  or  De-  *  ^fO-  Attora, 
fendant,  may  appear  by  Attorney  ?  It  leems  agreed,  That  after  '"  Plea  pleaded  ^oj/**   ^* 
to  an  Indidment,    Information   or   Adlii:>n,    for    any   Crime  whatfoever,  g^d.  4.  2. 
under  the  Degree  of  '  Capital,  the  Defcnd..iit  might  always,  by  the  Favour P'^^' 
of  the  Court,  be  pennitted  to  appear  by  Attorney :  Alfo  it  feems,  That  ge-pi.^^.  ' 
nerally  the  Court  might  always  difpenfe  with  the  perfonal  appearance  of  the^z  Affpi.73i 
Defendant,  even  before  '  Plea  ple.Jed,  ''except  in  fuch  Cafes,  wherein  a^  '^"■^"°'' 
perfciial  Appearance  is  required  by  fouie  Statute,  as  it  is  in  '  Pr^w««/>^, 'Dy.  346  9; 
Off.  in  whicli  Cafes  it  feems  generally  agreed.  That  an  Appearance  by  At-  '  L^*-  H^- 
torney  cannot   be  admitted  without  fome  fpecial  Writ  or  Grant  to  that    '  _  pi_ /^^ 
Purpofe,  whether  the  Defendant  he  a  Peer  '  or  Commoner.     It  is  faid  in*7H.6.  ji.  a. 
deed,  in  Roll'i  Rep.  That  Sir  «  Anthony  Mildmay  was  fufFered  to  plead  a  Par- '  ^^"^  ^"o'* 
don  to  a  Pramu}iire  by  Attorney,  and  no  Mention  is  made  of  any  fuchj  inft.'',ajf' 
Writ  or  Grant :  But  I  prefume  that  there  was  a  Claufe  to  this  Effeft  in  his  39  Ed.  3.  7. 
Pardon.  p?.  ",/*** 

•     Se5t.  54.     It  is  enafted  by  18  £/.  5  Par.  i.  'that  every  Informer,  upon?.  N.*B.66. 
wiy  penal  Statute,  Jhall  exhibit  his  Suit  in  proper  Ferfon,  and  purfue  the  L««  H.  &  M. 
fujne  only  by  himfelf,  or  by  his  Attorney  in  Court ;  and  that  he  JJmU  not  life  Auom.'eo, 
any  Deputy  or  Deputies  at  all.  %x,%i.    ' 

Sc5l.  l^.     It  is  recited  by  29  El  5.  Par.  21.  That  divers  of  her  Majejifs^y^^^^-^i 
SubjeBs,  dwelling  in  the  retnote  Parts  of  the  Realm,  had  been  many  Times  ma^  ^, 
licioujly  troubltd  upon  Informations  and  Suits  exhibited  in   the  Courts  of  ihe^'^h^-^^t. 
King's  Bench,  Common  Pleas,  and  Exchequer,  upon  penal  Statutes,  and  ^^^22  Ed 
been  draian  up  upon  Procefs  out  of  the  Countries  where  they  dwell,  and  driven  to  it,, 
attend  and  put  in  Bail,  to  their  great  Trouble,  and  Undoing ;  and  for  Reformat '.  S"  ^^^'* 
tion  thereof,  it    is  enabled.  That  if  any  Perfon  or  Perfons  JJoall  be  fued  or  in- ^ 
formed  againjl,  upon  any  penal  haw,  in  any  the  f aid  Courts,  where  fuch  Per-'  i  j  y.  7.  9. 
fon  or  Perfons  are  bailable  by  Law,  or  where,  by  the  Leave  or  Faljour  of  the  ^^-  '*• 
Court,  fuch  Perfon  or  Perfons  may  appear  by  Attorney,  in  every  fuch  Cafe, 1\roIR^. 
the  Perfon  or  Perfons  fo  to  be  impleaded  or  /''ied,f jail  and  may,  at  the  Day  ^9^- 
and  Time  contained  in  thefirii  Procefs  frvcJ  for  his  Appearance,   appear  by  ^"^*  * 
Attorjiey  of  the  fame  Court  where  the  Procefs  is  returnable,  to  anfwer  a?id 
defend  the  faftie,  a?id  not   be  urged  to  perfonal  Appearance,  or  to  put  in  Bail 
for  the  anfwering  fuch  Suits. 

Se£i.  56.  And  it  is  enadled  by  31  El.  10.  Par.  20.  That  this  Jhall  ex- 
tend only  to  the  natural  SubjeSls  born,  or  to  be  born,  within  the  Domimo?is  of 
the  ^een's  Majefiy,  her  Heirs  or  Succejjors,  and  to  Perfons  tnade  free  De- 
nizefis,  and  to  no  others. 

As  to  the  ninth  Particular,  viz.  In  what  Cafes  there  fhall  be  Cofts  oii 
fuch  an  Ad:ion  or  information ;  I  ihall  endeavour  to  fhcw, 

J.  Whether  an  Informer  {hall  in  any  Cafe  have  his  Cofts. 
2.  In  what  Cafes  the  Defendant  fhall  have  them. 

Se6l.  57.     As    to    the    firfl   of  thefe  Particulars,  I  take  It  to  be  In  a 
great  Meafure  fettled,  ''  Thc:t  an  Informer  upon  a  Popular  Statute,  (hall'' zKeb.  781. 
in  no  Cafe  whatfoever  have  his  Cofts,  unlefs  they  be  exprefly  given  himP'-  '*• 
by  fuch  Statute;   for  it   is  certain  that  he  cannot  recover  them   by  the'i,^,'    ■^'''** 
Common  Law,  for  that  doth  not  '  give  Cofts  in  any  Cafe :  Neither  can  1  Luiw.  200^ 
he  recover  them  by  the  Statute  of  Glocefter,  i .  which  gives  the  Deman-  ^°' • 
dant  his  Cofts   in    all   Cafes   wherein    he    fliall    recover  his  Damages ;  saik^loe^pi. 
for  this  feems  to  fuppofe   fome  Damage  to  have  been  done  to  the  De-  4- 
mandant  in  particular,  which  cannot  be  faid  in  any  popular  Aftion  ;  and  ^^^^\  ^"^ 
dierefore  fuch  Anions  have  always   been  conftrued  to  be  out  of  the  Be-  3  Lev.  374' 

Vol,  II,  4  A  nefit' '  ^"'^  *"• 
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•  zKeb.  ySi.nefit  of  this  Statute.  But  it  feems  agreed,  '  That  an  Adlion  on  a  Statute, 
\  oT  Abr.  ^y  ^"^^  Party  grieved,  for  a  certain  Penalty  given  by  fuch  Statute,  is  within 
574  pi.  I,  2, the  Statute  of  Ghiicejler,  becaufe  fuch  Penalty  is  intended  him  by  way  of 
3-  4-  Recompence  for  his  particular  Damage  by  the  Offence  prohibited ;  and  if  he 
Cro!"ca  Y59,  could  recover  that  only,  and  no  more,  by  way  of  Cofls,  it  would  be  in 
560.  nioft  Cafes  in  vain  for  him  to  fue  for  it,  fmce  the  Coils  of  Suit  would  ex- 
\ou^'  *°°'  ^^^'^  ^^-  ^^^  ^^  '^^  ^^''^>  '^^^^  "°  ^°^^  ^^^^^  ^^  recovered  in  an  Adtion  on  a 
2  inft.  289.  Statute,  which  gives  no  certain  Penalty  to  the  Party  grieved,  but  only 
See  Carth.  j^jg  Damages  in  general,  &c.  if  fuch  a  Statute  be  introdudive  of  a  new  Law, 
Win^Ui,  ^^^  g'V"^  ^  Remedy  in  a  *■  Point  not  remediable  at  the  Common  Law. 
567. 368.  But  there  is  not  that  Inconvenience  in  this  Cafe  as  in  the  former  j  becaufe 
» I  RoK  Ab.  j^Q  certain  Sum  being  fpecified,  the  Jury  may  give  the  Plaintiff  a  full  Statis- 
t  Lutw.  200,  fad:ion  by  way  of  Damages. 

201.  Se5f.  58.     As  to  the  fecond  Particular,  viz.  In  what  Cafes  the  Defen- 

Oo^Ca!  c6o.  ^^^^  ^"^'^  '^^^^  Cofts :  It  is  enaded  by  1 8  El.  5.  which  is  made  perpetual 

Salk.  206.      by  27  El.  ID.  That  if  any  Informer  or  Flaintiff^  oJi  a  pejial  Statute^  foall 

p'- 4  ■willingly  delay  his  Suit,  or  Jl:all  difcontitiue,  or  be  nonfuit  in  the  fame  ^  or  fiall 

z  tra.  1 131.  ^^^^  ^y^^  Trial  or  Matter  pafs' d  againjl  him  therein,  by  VerdiSl  or  Judgment  of 

Law,  that  then,  in  every  fuch  Cafe,  the  fame  IfTJornier  or  Plaintiff  fall  yields 

fatisfy,  and  pay  unto  the  Party  Defendant,  his  Cojls,  Charges,  and  Damages^ 

to  be  ajjigned  by  the  Court  in  which  the  fame  Suit  fhall  be  attempted.  Sec. 

In  the  Conftrudion  hereof,  I  fhall  take  Notice  of  the  following  Parti-^ 
culars; 

Se^.  :,g.  Firji,  That  it  feems  to  be  agreed.  That  no  Adtion  on  any 
« I  Salk.  30.  Statute  by  the  Party  '  grieved,  is  within  the  Purview  of  this  Statute,  the 
Cro'Ei'  i^  whole  Purport  whereof  feems  clearly  to  relate  only  to  Common  Informers : 
pi  4.  Yet,  if  fuch  Adlion,  by  the  Party  grieved,  be  for  any  Offence  or  Wrojig  '^ 

J"'oy7«  perfonal,  immediately  fuppofed  to  he  done  to  the  Plaintiff  or  Plaintiffs;  or 
I  vXcio.  whatfoever  the  Nature  of  the  Aftion  may  be,  if  the  Plaintiff  "  might  have 
El  177  pi  ^.Cofts,   in  Cafe  Judgment  fould  be  given  for  him,  he   (hall  pay  them  on  a 

•  Hutt  22.     Nonfuit  or  Verdid:  againfl  him,  &c.  by  Virtue  of  *  2.T,  H.  8.  i  c.  and  « 

Abr    2Z4.  pi.  4  7^^-    I-  3- 

I.  2.  3-  SeB.  60.     Secondly,  That  It  hath  been  holden.  That  wliere  Judgment 

Danv^i's  ^^  given  againil  an  Informer  becaufe  the  Court  in  which  he  ''  fues  has  no 
plV-'**^  Jurifdidion  oftheCaufe,  or  '  becaufe  the  Statute  on  which  he  grounds  his 
"  z  Keb.  581.  Information  is  difcontinued,  yet  he  fliall  pay  Cofls  within  the  Intent  of  the 
fsid^jii.  fiid  Statute  of  18  Eliz.  which  fhall  have  a  liberal  Conftrudion,  and  was 
« 2  Keb.  106. intended  to  prevent  all  vexatious  Informations;  and  furely  fuch  ill  grounded 
4^j  ^  Profecutions  cannot  but  be  thought  fuch. 

37,^36.  ""        Sect.  61.     As  to    the   tenth  Particular,  viz.  Whether   the  Defendant, 

in  fuch  an  Adion  or  Information,  may  wage  his  Law,  or  take  Advange 
kioH;.  18.  of  a  Protedion;  It  is  faid  ''  to  have  been  ruled,  That  the  Defendant 
Br  'l^  a  e  ought  not  to  be  admitted  to  wage  his  Law  in  any  fuch  Adion  or  Infor- 
6?.  ic6.  'mation,  becaufe  they  are  founded  on  a  Statute;  nor  do  I  find  any  Au- 
Lo.  Lit.  295    thority  to  the  contrary.     But  perhaps  it  may  be  queflioned.  How  far  the 

Reafon  given  for  the  Opinion  above  mentioned  may  be  conclufive,  iince 
'  ^''^e  21  H.  fQ(.j^  j^n  Adion  or  Information  doth  not  feem  fo  '  properly  to  be  grounded 
^'  ^^'  on  a  Statute,  as  on  the  Contempt  of  it.     But  as  to  the  Queflion,  Whether 

the  Defendant  can  take  Advantage  ot  a  Protedion?  There  feems  to  be  near 
rafntheAf-  the' fdiiie  Number  of  Authorities  on  each  ""  Side.     But  there  his  no  great 

f.c.-.tue, 

r;  7,      roceft  98,  122.     Keil    135  b.     In  the  Negative,  Fitz  Proteflion,  61,  1 05.     21  Ed.  3.  13.  pi.  12.     Co.  Lit. 

I  vj.  -Vide  2  Rolle's  Abr.  323.  Letter  G. 

^  Need 
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Need  nicely  to  examine  thefe  Matters,  iince  generally  it  is  expredy  pro- 
vided by  penal  Statutes,  That  neither  Wager  of  Law,  nor  Protection,  fliall 
be  admitted  in  any  Suit  brought  upon  them. 

ScB.  62.     As  to  the  eleventh  Particular,  vii,.  In  what  Manner  the  De- 
fendant is  to  plead  to  fuch  an  Information,  or  Aftionj  I  fhall  take  it  for 
granted,  That   he  mufh   anfwer   to  the   whole     Time  laid  in  fuch  In-*  Bridg.  uy. 
formation  or  Adlion  j  and  that  if  he  have  any  "  fpecial  Matter  for  his  Ex- ''  Vide  Br idg. 
cufe  or  Juftification,   he   muft  fet   it  forth  with  all  convenient  certainty;""*'  "^" 
and  that  if  he  plead  the  General  Iffue  to  the  Whole,  he  mufl  depend  upon 
it,  and  not '  together  with  it  plead  alfo  a  fpecial  Plea  either  to  the  Whole' '  Rol.  Rep. 
or  Part  of  the  Charge;  but  for  thcfe  Matters  I  fhall  refer  the  Reader  to*^  5°'  '2*' 
liie  Books  which  treat  of  Pleading  in  general  j  and  in  this  Place  fhall  only 
confider, 

r.  Where  a  prior  Suit  depending  may  be  pleaded  to  fuch  an  Informa- 
tion or  Adlion. 

2,  Where  a  Pardon,  or  Releafe,  or  a  Recovery  in  a  former  Suit. 

3 .  What  is  a  good  general  IfTue  ;  and  where  it  may  be  pleaded. 

Seel.  63.     As  to  the  firft  Point,    "ci-z.  Where  a  prior  Suit  depending 
may  be  pleaded  to  fuch  an  Information  or  Adion :  It  feems  acreed,  ^  That^Cro.F,1.26». 
where-ever  any  Suit  on  a  penal  Statute  may  be  faid  to  be  aftually  depend-  L^""  ^^'  ■*'* 
ing,  it  may  be  pleaded  in  Abatement  of  a  fubfequent  Pfofecution,  oeing 
exprefly  averred  to  be  for  the  fime  Offence.     ""  Neither  will  it  be  any  Ex-«Cro.E!.  261. 
ception  to  fuch  a  Plea,  That  the  Offence  in  the  fubfequent  Profecution  is^'"^^  •  ^''■ 
laid  on  a  Day  different  from  that  in  the  former,     ^  Neither  doth  a  Miftake  f  Hob^  200.' 
in  fuch  a  Plea  of  the  very  Day  whereon  the  Suit  pleaded  as  prior  was  com- 
menced, feem  to  be  material  on  the  IfTue  oi  Nul  tiel  Record,  if  it  appear 
in  Truth  to  have  been  commenced  before  the  other,  and  for  the  fame  Mat- 
ter.    And  if  two  Informations  be  exhibited  on  the  very  fame  Day,  it  feems 
8  that  they  may  mutually  abate  one  another,  becaufe  there  is  no  Priority « Hob,  138. 
to  attach  the  Right  of  the  Suit  in  one  Informer  more  than  in  the  other, 
Alfo  it  feems,  That  an  ^  Information  or  Bill  '  the  fame  Day  that  they  are''Cro  Er.261. 
filed,  may  be  fo  far  faid  to  be  depending,  before  any  Procefs  fued   upon' J°-^'^+ 'J* 
them,  that  they  may  be  pleaded  in  Abatement  of  any  other  Suit  on  the  ^ '  *' 
fame  Statute.  And  from  the  fame  Reafon  it  feems  alfo.  That  a  Writ  of  Debt 
may  be  fo  pleaded  after  it  is  returned  ;  becaufe  then  it  feems  to  be  agreed. 
That  it  may  properly  be  faid  to  be  depending  ;  and  whether  it  may  not  alfo 
be  fo  pleaded  before  it  be  returned,  feems  queflionable  ;  Becaufe,  according  to 
fome ''  Opinions,  a  Writ  may  be  faid  to  be  depending  as  foon  as  purchafed.     *Cro.  £1.67^ 

SeSf.  64.     As  to  the  fecond  Point,  "jiz.  Where   a  Pardon,  or  Releafe,  P|-  ''• 
or  a  Recovery  in  a  former  Suit,  may  be    pleaded  to   fuch  an  Informa-jCo.^g  a.b. 
tion  or  Action  ?     It  feems  agreed.  That   notwithflanding  the  King  have »  Ro'-  Rep- 
fuch  an  Interefl  in  every  penal  Statute,  That  he  may  '  proceed  in  a  Suit^^^'  saik^* 
brought  upon  it   by   a    common  Informer,  after  the  Death,  Releafe^  or  89.  pi.  n! 
Nonfuit  of  fuch  Informer,   hanging  the  Profecution;  and  may  alfo  totally f*''-  5- 
prevent  any  fuch  Suit,  by  firfl  '"  fuing  for   the   whole  Penalty  himfelf;  pi  ,"'"  "" 
or  may  totally  bar  it  by  a  Pardon  or  Releafe  "  precedent  to  its  Commence-  ?•  t:o.  30.  a. 
ment;    yet    if   it    be   actually  commenced   before  any  Suit  by  the  King, ''' ^"^J-^" 
the  Informer  hath  fuch  an  Interefl  in  the  Part  of  the  Penalty  afligned  him  5  co.  48.  b. 

Noy  100. 
3  Inft.  194.    2  Biilft    261,262.     Cro.  El.  583.     Moore  541.     Com.  Cro.  El.  13?.  pi.  1 3.     37^1.6.5.3.     20  H. 
7    J.  b.  6   a.      Bro.  Attaint,  130.     Vide  2  Rol.  Re  33.      Hutt.  82.      ""  Crompton,  jurifdiflicm,  38.  a.     3  Inft.  194, 
1 1  Co.  65.  b  66  a.     "  Fiiz    Dewes   ifcutum,  5.  Charter,  21.     Bro.  Adiion  Popular,  3,  4.     1  H.  7.  3   pi.  a.     37  H. 
6.4.     3  Inft.  194      sEd.  4.  2.  3. 
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•Cro.El.138.by  the  Statute,  that  the  King  can  no  '  way  diicharge,  or  fufpend  the  Suit, 
I'llion.  119.  2S  to  ''  fuch  Part.  Alfo  it  feems  that  the  King  can  in  '  no  Cafe  bar  the 
t  H.  7. 3.  Suit  of  a  Party  grieved,  nor  proceed  in  it  after  the  Death  of  the  Plaintiff, 
'*'  H  6  ^^'  -^'^^  it  leems  agreed,  ^  That  a  Convidtion  or  Acquittal  bona  fide  in 
Hutt.  82.  any  Adlion  or  Information  on  a  penal  Statute,  whether  by  the  Purty 
Bro.  Aftion  grieved,  or  a  Common  Informer,  or  a  Releafe  bona  fide,  from  the  Party 
^"j^ll^'i'^''^"  grieved,  or  Common  Informer,  "^  after  fuch  a  Convidtion,  hath  always  been 
»Sav.  23.  a  good  Bar  of  any  fubfequent  Profecution  for  the  fame  Offence.  But  for 
«  Noy  100.  the  better  fettling  of  thefe  Matters,  the  Statute  of  4  H.  7.  20,  was  made,  by 
"Fkz.^Decies  which  is  recited,  That  it  had  been  ufualfor  Offenders  againfi  Penal  Statutes^ 
tantum,  4,  j.  to  caufe  Popular  ABiom  to  be  commenced  againjl  thetn  by  Covin  of  the  Plain- 
Bro.  Aftion    ^^jj.-    ^^  ^jr^  when  fuch  Ad  ions  had  been  commenced  again  ft  them,  to  delay  the 

ropular  4,  7-   /^  .  ,•'      ,     ,^*'  7      r-r-  r  j    i         ■  i      r 

Cro.  Jac.  ^ioj^ftie  either  by  Non-appeara7ice,  or  by  Traverje ;  and  hanging  the  Jame,  to 
481,  482.  caufe  the  like  ABion  Popular  to  be  brought  agai?i/i  them  by  Covin  for  the 
\iCo^6\.h.ff^^  Gzz//^  and  Offence,  and  therein  by  Covin  of  the  Plaintiff  to  be  con- 
66.  a.  'demned,  either  by  Coiifeffon,  feigned  Trial,  or  Releafe,  which  Condemnation 

9  Ed.  4.  4.  pi.  ^^  Jleleafe,  fo  had  by  Collufion  and  Covin,  did  ufe  to  bar  the  Plaintiff  in  the 
•zR0I.Re.33.  -^Slion  fued  in  good  Faith  ;  and  thereupon  it  is  enadled,  "That  if  any  Perfon 
Bro.  Adlion   fue  with  good  Faith  any  Ad! ion  Popular,  and  the  Defenda?it  plead  a?iy  Man- 
Ed  ^''  ''  1  ^^^  °f  Recovery  of  ABion  Popular  in  Bar  of  the  faid  ASlion  j  or  elfe,  that 
he  before  that  Time  barr'd  the  Plaintiff  in  any  fuch  ASfion  Popular,  that  then 
fuch  Plaintiff',  with  good  Faith,  may  aver.  That  fuch  Recovery  or  Bar  were 
by  Covin  ;  and  if  fuch  Collufion  or  Covin  fo  averr'd,  be  lawfully  found,  fuch 
Plaintiff' Jhall  recover,  &c.  and  the  Defendant  cojidemned  of  Covin  or  Collufion^ 
as  ajorefaid,  fall  have  two  Tears  Imprifonment,  &c.  and  that  no  Releafe  of 
anyComtnon  Perfon  to  any  fuch  Party,  whether  before  or  after  any  Aolion  Po- 
pular, or  IndiBment  of  the  fame,  had,  or  commenced  or  made,  hanging  the 
faid  ASiion,  JJmU  be  any  wife  available  or  effeSlual   to  let  or  furceafe  the 
faid  ASlion,  IndiBment,  Prbcefs,  or  Execution.     Provided  always.  That  no 
Plaintiff  or  Plaintiff's   be  received  to  aver  any  Covin  in  any  ASlion  Popu- 
lar, where  the  Point  of  the  fame  ABion,  or  elfe  the  Covin  or  Collufion,  have 
been  once  tried,  or  lawfully  found  with  the  Plaintiff  or  Plaintiffs,  or  againfi 
I  PI.  Com.      them,  by  Trial  of  twelve  Men,  and  not  otherwife. 

49.6.50,  SeB.b^.     It  is  "^  faid.  That  if  a  Recovery  in  a  former   fuit  be  pleaded 

in  Bar  of  any  Popular  Adion,  the  Plaintiff  may,  by  Reafon  of  the  exprefs 
Words  of  the  Statute,  aver.  That  fuch  Recovery  was  by  Covin,  without 
(hewing  wherein  the  Covin  confifled ;  but  otherwife  fuch  a  general  Pleading 
would  be  vicious. 

As  to  the  third  Point,  viz.  What  is  a  good  General  liTue,  and  where  it 
may  be  pleaded  }  I  fhall  obferve  the  following  Particulars. 

SeB.  66.  Firfi,  That  if  the  Defendant  plead  Nil  debet  to  an  Adtion 
» Vide  Co.  or  Information  qui  tarn,  it  is  fafefl  to  lliy  that  he  owes  ^  nothing  to 
^"'-  '^S-  ''•  the  Informer,  nor  to  the  King;  becaufe  if  he  only  plead,  that  he  owes 
h  Hob.  327,  nothing  to  the  Informer,  it  may  be  objedled,  ^  That  the  whole  Declara- 
328-  tion  is  not  anfwered,  which  makes  a  Demand  for  the  King  as  well  as  the 

't^ev 'aVc  Informer:  Yet  perhaps  it  may  be  a  good  Anfwer  '  to  fuch  Objedion, 
Vide  Cro.  Ca.  That  in  the  Plea,  that  he  owes  nothing  to  the  Informer,  it  is  neceffasily 
'°'"-  implied  that  he  owes  nothing  to  the  King,  and  therefore  needs  not  be 
•=  2 1  H.  6. 20.  expreffed. 

Fitz '^becies  ^^^'  ^7*  "^^^^'^^^^  That  if  there  be  more  than  one  Defendant,  they 
tantum,  6.  ought  ^  not  ta  plead  jointly  that  they  are  Not  guilty,  but  feverally  That 
2,  Roi.  Abr.    neither  they,  nor  any  of  them,  are  guilty,  ^c. 

3  SeB.  68, 
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SeB.  68.     T'hirdly,  That  where-ever  the  Breach  of  the  Statute,  whereon 
fuch  Suit   is  grounded,    is  alledged  only  from  a  Matter  in  Pais,  and  not 
from  Matter  of  Record,  the  Defendant  '  may  plead,  that  he  owes  nothing,  ij,  m  -,,  ,^;- 
or  that  he  is  Not  guilty,  eft",  but  if  it  be  alledged  from  a  Matter  of  Record,  pi  ^o- 
fuch  a  Plea  is  not  [rood  :  becaufe  a  Record  is  not  triable  by  the  Country,    -"^    "^^ 
-but  only  by  itleit.  Videzijic, 

Se£t.  69.     Fourthly,  Tliat  if  the  Defendant  be  within  the  Benefit  of  any  '4-  pr-^- 
Prcvifo  of  a  penal  Statute,  he  might,  according  to  fome,  always  give  it  in  b  ^r^I.  Abr. 
^'  Evidence  on  the  General  Ililie,  in  a  Suit  on  fuch  Statute  :  But  if  he  have  683.  pi.  10, 
Matter  in  his  Difcharge  depending  on  a  fubfcquent  Statute,  it  hath  been  hoi-  \^-      . 
den'-  (even  fince  the  Statute  of  21  Jac.  i.  4.)  That  he  mufl  plead  it  fpeci- =  "Vol  Abr'. 
ally,  and  cannot  give  it  in  Evidence.     But  this  feems  contrary  to  the  exprefs683  pi.  13- 
Purview  of  the  laid  Statute  ;  by  which  it  is  cnadled,  Tbai  if  any  Suit  jloall 
be  brought  agaiyijl  any  Per/on  for  any  Offence  againji  any  penal  Law,  either 
by,  or  on  the  Behaf  of  the  King,  or  by  any  cthcr^  or  on  the  Behalf  of  the 
King  and  ar.y  other,  it  fall  be  laivfi'd  for  fuch  Defendant,  to  plead  the  Ge- 
neral IJj'ue  that  he  is  Not  guilty,  or  that  he  oives  nothing,  and  to  give  fuch 
fpecial  Matter  in  Evidence  to  the  Jury  that  fall  try  the  fame,  liiich  Mat- 
ter being  pleaded,  had  been  fufficient  in  Laiv  to  have  difcharged  the  faid  De- 
fendant a  gain  ft  the  faid  Suit,  and  the  faid  Matter  fall  he  then  as  available^ 
to  all  Intents  and  Purpofes,  as  if  it  had  been  fufficiently  pleaded  in  Bar. 

Sefl.  70.  Alfo  it  is  enaded  by  the  fame  Statute,  Par.  2.  That  if  the 
Defendafit  to  any  Suit,  commenced  by,  or  on  the  Behalf  of  the  King,  or  any 
other,  for  any  Offence  againft  any  petial  Statute,  plead^  That  he  oweth  no- 
thing, or,  that  he  is  Not  guilty,  and  the  Plaintiff  or  I? former,  upon  Evi- 
dence to  the  fury,  JJ:all  not  prove  the  Offence  laid  in  the  faid  Suit,  and  that 
the  fame  Offence  icas  committed  in  the  fame  County  in  ivhich  it  is  laid,  the 
Defendant  fall  be  found  Not  guilty. 

SeSi.  71.  It  is  provided  by  the  laft  Paragraph  of  the  faid  Statute,  Thai 
no  Claufe  thereof  fall  extend  to  any  Suit  on  any  Law  againf  Popif  Recu- 
far.ts,  &c.  or  againf  Champerty,  &c.  or  coticerning  defrauding  the  King  of  his 
Cufom,  &c,  or  the  tranfporti?ig  of  Gold,  or  Silver,  or  Munition,  &c.  or  Wool,  Vide  fup:« 
or  heather,  but  that  fuch  Offence  may  be  laid  in  any  County,  at  the  Pleafure^^^'  ^°' 
of  the  Informer.  But  %^r,  if  the  lafl:  Words  of  this  Provifo,  viz.  but 
that  fuch  Offence  may  be  laid  in  atiy  Comity,  do  not  reftrain  the  Excep- 
tion intended  by  it  to  that  Part  of  the  Statute  only  which  relates  to  the 
Laying  the  Offence  in  the  proper  County  ?  For  if  fo,  the  Defendant  in  a 
Suit  on  the  Laws,  mentioned  in  it,  may  give  the  fpecial  Matter  in  Evidence 
on  the  General  Iffue,  as  well  as  in  a  Suit  on  any  other  penal  Statute. 

Se£l.  72,     As  to  the  twelfth   Particular,  viz.  By  whom  the  Repiica-''6Cd  io.a. 
tion  is  to  be  made  in  fuch  an  Information  or  Atlion  :  It  feems  agreed, ''^'''''^"•J=c. 
That  regularly  a  Replication  to  a  fpecial   Plea  to  an  Information ''in   thecro.'El.  138. 
Courts  of  Weftminfer-Hall,  fliall  be  made  by  the  Attorney  General  only,  pi  13. 
who,  in  Refped  of  the  King's  Intereft  in  the  Suit,  is  prefumed  to  be  moftg'^°'.^^-31- 
proper  to  be  confulted  concerning  it ;  and  by  the  fame  Reafon  it    feems  that  127.   "*"'^' 
fuch  Replication  in  a  Suit  before  Juftices  of  Aflize,  fliall  be  made  by  the^°Ent-  365. 
Clerk  of  the  Affizes  only.     Alfo  it  is  faid,  'That  the  Replication  to  allttllll] 
General  liTue  in  an  Information  qui  tam  in  the  Courts  of  King's  Bench  or  a" 
Exchequer,  may  be  made  in  the  Name  of  the  Attorney  General  only,  by  ^^;^"'-'^'='^' 
the   Ulage  of  thofe  Courts.     But  in  moil:  of  the  ^  Precedents  I  can   lind  Jal'^?''" 
of  Adtions  qui  tam,  the   Replication  is  made  by  the  Plaintiff  only,     Alfo* '  And.  ^g. 
I  find  a  Demurrer  by  the  Informer  only  to  a  Plea  in  Ear  to  an  ^  Informa-^,^"/"^^'^^' 
tion  qui  tam,  without  any  Mention  of  th©  Attorney  General.     And  if  the  165  b.  i^6£La. 
Attorney  General,  ^c.    fliall  abfolutely  refufe  to  make  a  Replication  tQ'67''- 
Vol:  II.  4JB  any}^°.  f '- 
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♦v'idcfupra   any   Plea  to  an   Information,   furely  the   Informer   may  be  '  admitted   to 

^*Co^*8  b    "i"l^e  it  himfelf;  for  otherwife  it  would  be  in  the  Power  of  the  Attorney 

^    °  ^         General,  ^c.  by   refuling   to   make  a  Replication,  wholly   to   defeat  the 

Suit. 

SeSt.  73.  As  to  the  thirteenth  Particular,  '•c'lz.  In  what  Manner  the 
liTue  is  to  be  joined  in  fuch  an  Information  or  Aftion,  and  where  it  fliall 
=  Cro.  Ca.  be  tried :  It  hath  been  laid  down  ^  as  a  fettled  Rule,  That  where  the 
^6. 337.,  King  is  to  have  no  Part  of  the  Thing  demanded  in  an  Adlion  on  a  penal 
Enf  ^toX  Statute,  but  only  a  Fine  or  Amercement,  there  is  no  Neceffity  either  in 
161.  b.  164.3. the  Joining  of  the  Iffue  or  Venire  facias,  to  ufe  the  Words  qui  tarn  pro 
■i\^^li'P^- Domino  Rege,  &c.  but  that  it  is  fufficient  fimply  to  name  the  Party,  as  in 
Adions  at  Common  Law  ;  for  the  King  feems  to  have  little  more  In- 
terefl:  in  fuch  Suits  than  in  Adions  at  Law.  Yet  where-ever  the  Plaintiff 
« Ri  Ent.  may  declare  tam  pro  Domino  Rege  quam  pro  feipfo,  it  feems,  '  That  it  can 
C?eV°^'^'^^  no  Fault  to  ufe  thofe  Words  as  well  in  the  Joining  of  the  Iffue,  &c. 
b."  "  *  as  in  the  Beginning  of  the  Suit.  And  if  the  King  be  to  have  Part  of  the 
4 1  Vent.  Penalty  demanded,  it  hath  been  ''  adjudged  to  be  a  fatal  Fault,  and  not 
iKeb.  -S8.  amendable  after  Verdidl,  not  to  mention  that  the  Plaintiff  fues  tam  pro  Do- 
Vide  fupra  nnno  Rege  quam  pro  feipfo,  in  the  Joining  of  the  Iffue.  But  ^(vre ;  for 
?  r^'  'f'  ^°  ^^""^^^  ^""^  many  '  Precedents  where  the  Iffucs  in  fuch  Adions  have  not 
isJ'bie^.  mentioned  the  Plaintiff,  as  fuing  for  the  King;  but  have  fimply  named 
b.i6;  b  166.  hii-Q  by  his  proper  Name,  as  in  other  Actions.  And  where  he  is  exprefly 
Videfup^a  n^med  in  the  Declaration,  as  fuing  for  the  King  as  well  as  for  himfelf, 
Seft.  1 7, 20.  Why  fhould  it  be  intended  that  he  fues  otherwife  in  the  Progrefs  of  the 
Action  ? 

Se5t.  74.     As  to  the  Place  where  fuch  Iffues  fhall  be  tried,  it  is  enaded 
by   18  EI.  5.  That  no  fury  pall  be  compelled  to  appear  in  any  of  the  ^een's 
Courts  at  Weflminfler,  for  the  Trial  of  any  Iffue  in  any  Suit  fby  a  Com- 
'See  the  three  nion  *  Informer)  upon  any  penal  Law,  for  any  Offence  committed  above  thirty 
^^f'l^f^l''^  Miles  from  //jf  GV;- o/' Weflminfter  ;  except  in  Cafe  where  the  Attorney  Ge- 
and  the  zzA,  neral  for  the  Time  being,  for  fome  reafonable  Caufe  in  that  Behalf  to  be 
4.7th  and  ^^^^JJjewed,  fJ.iall  require  the  fame  to  be  tried  at  the  Bar,  in  any  of  the  Courts  of 
SchapLr.  ^'-'^    %'''^«'-f    Majefty,   her   Heirs   or  Succefjbrs,    at    Weftminfler  aforefaid : 
Which  Requcfl  fhall  be  noted  on  the  Backfde  of  the  Writ  0/' Diftringas  there- 
upon awarded,  to  the  End  the  Sheriff,  or  his  Bailif,  may,  and  Jhall  fignify 
the  fame  to  the  fury  that  are  in  fuch  Cafe  impanelled. 

SeB.  7$.     As  to  the  fourteenth  Particular,  viz.  Where  a  Verdid  may 

be  found  as  to  Part  againfl  the   Informer,   and  as  to  Part  for  him :    It 

( 2  Rol.  Abr.  feems,  s  That   regularly,     if  an   Offence   againfl   a  Statute   be  of  fuch  a 

7°7-pW5j   Nature  that  it  may  be  committed  by  a  fingle  Perfon,  without  the  Con- 

50! '"''''  eilrrence  of  any  other,  and  feveral   Perfons  be  jointly  charged  in  one  In- 

Lanei9, 59,  formation,  for  one  Ad  done  by   them   all   againft   fuch    Statute,  one  of 

^°'  them  only  may  be  found  guilty,  and  the  refl  acquitted ;    becaufe,  tho'  the 

W^ords  of  the  Information  feem  to  import  a  joint  Charge   againll  all    the 

■      Defendants,  yet  in  Judgment  of  Law  each  of  them  is  charged  feverally  for 

his  own  Offence,  which  cannot  but  be  feveral,  whether  the.  Ad,  in  the  do- 

incr  whereof  it  confifted,  were  done  by  one  or  more  ;  and  accordingly  the 

v5i!nt-^Sca    ^^^^^  muft  be,  that  ^  neither  they,  nor  any  of  them,  are  guilty.     And  for 

67.'"  "         the  like  Reafons,  if  one  be  informed  againfi:  for  having  offended  againft 

a  Statute  for  more  Times,  or  in  a  higher  Degree  than  can  be  proved  ;  as  for 

not  coming  to  Church  during  the  Space  of  ten  Months,  where  he  can 

>  2  Rol.  Abr.'  be  proved  to  have  been  abfent  but  eight  Months,  &c.    or  for  '  ingrof- 

707  pi  48,    fing  1000  Quarters  of  Wheat,  where  the  Evidence  amounts  but  to  700, 

Lane  59, 60.  jje  may  be  foxiud  Guilty  fo  fur  as  the  Eyidence  goes,  and  Not  guilty  for 

3  '  '  Che 


Chap.  26-  Of  Infor?nathn,  py^ 

the  Relidue ;  fur  rucli  Offences  are  not  in  the  Nature  of  intire  Contracts, 
which  regularly  nnill  be  fully  proved  in  the  dime  Manner  as  tlicy  are  al- 
ledged,  but  are  in  the  Nature  of  TrefpalTcs,  which  it  is  fufficient  to  prove 
for  any  Part.  But  if  the  Offence  againft  a  Statute  confifl:  in  making  a  Con- 
tract contrary  to  the  Purview  of  it;  as  in  the  Cafe  of  Ufury,  it  is  '  faid,  That^Larero, 
if  it  be  alledged  as  having  been  made  by  two,  it  muft  be  fo  proved  like- 59.  63- 
wife,  becaufe  it  is  a  Rule  of  Law,  That  if  Contracts  be  not  proved  as  they 
are  laid,  they  fliall  not  be  taken  to  be  the  fame. 

Se^.  76.     As  to  the  fifteenth  Particular,  V/z.  What  Judgment  on  fuch 
an  Information  or  Action  is  good  ?  It  hath  been  adjudged.  That  where  a 
Statute  (as  that  of  Recufancy,  for  Inftancc)  ordains  that  the  Offender  fhall 
forfeit  fuch  a  Sum,  and  that  the  Sum  fo  forfeited  fliall  be  divided  into  three 
Parts  whereof  one  Third  fliall  go  to  the  King,  and  one  to  the  Informer^ 
and  the  other  to  the  Poor,  &c.  and  that  if  the  Offender  do  not  pay,  &c. 
within  fuch  a  Time,  that  he  fliall  be  committed  &c.  the  Judgment  on  an 
Information  ^«/ /^w^  on  fuch  Statute  may  be  general,  that  the  '  King  and*"' ^"'^- '39/ 
Informer  fliall  recover  the  whole  '  Sum,  without  making  any  Mention  how  Y^de  Style 
it  ihall  be  diflributed,  or  that  the  Party  fliall  be  committed  '^  for  Non-pay-  R'p-  329. 
ment,  Gfr.     But  on  fuch  an  Information,  if  the  Judgment  for  the  Reco-P°k  ,   ... 
very  of  the  Forfeiture  be  given  wholly  for  the  Informer,  without  any  Men-  ,02  Lett.  K. 
tion  of  the  King,  it  hath  been  holden,  '  That  it  is  totally  erroneous.     Yet  it  ^''^«  2  Keb. 
hath  been  adjudged,  That  if  on  an  Information  gi/2  tam,  wherein,  as  it  iSd^°And  \°iti 
laid,  the  Informer  hath  no  Right  to  any  Part,  but  the  King  ought  to  have  140. 
the  Whole,  Judgment  be  given   that  the  Defendant  fliall  forfeit  the  Sum' ^'^'^'' '^^P- 
mentioned  by  the  Statute,  and   that  the  King  fliall  have  one  Moiety,  and  f2^And°28i 
the  Informer  the  other,  fuch  Judgment  is  erroneous    only  as  to  the  later  129.  «3o- 
Part,  wherein  it  awards  to  whom  the  Penalty  fliall  go ;  but  fliall  fland  for 
the  Claufe  concerning  the  Forfeiture,  which  fufhciently  entitles  the  King 
to  the  Whole.     And  it  hath  been  adjudged,  ^  That  if  there  be  no  Claufe  e  Dommuj 
at  all  concerning  the  Forfeiture  in  a  Convidlion  on  a  penal  Statute,  but  ^^^  ^^f*"' 
only  a  Judgment  ^oii  Co)iviBiis  ejl^    it  is  fufiicient,    for  the  Forfeiture  ^i\l\^  TGefti 
is  implied.  i. 

Seil.  yj.  As  to  the  fixteenth  Particular,  viz.  Whether  the  Penalty  of 
a  penal  Statute,  may  be  compounded  or  granted  over..?  It  is  enacted  by  18 
El.  5.  'That  710  Informer^  or  Plaintiff',  jhall  or  may  compound  or  agree  with 
any  Pej-fon  or  Perfons,  that  JJnall  offend,  or  that  JJiall  be  furmifed  to  offend  a-^ 
gainii  any  Penal  Statute,  Jor  an  Offence  committed  or  pretended  to  be  com- 
mi t ted;  but  after  Anfioer  made  in  Court  unto  the  Information  or  Suit  in  that 
Behalf  exhibited,  or  profecuted :  Nor  after  Anfwer,  but  by  the  Order  or  Cofi-^ 
fcnt  of  the  Court  in  which  the  fame  Information  or  Suit  pall  be  depending  ; 
en  Pain  that  ivhofocvcr  JJ:iall  offend,  in  making  of  Compofition,  or  other  Mf~ 
demeanor,  contrary  to  the  true  Intent  and  Meaning  of  this  Statute,  or  (hall 
by  Colour  or  Pretence  of  Proccfs,  or  without  Procefs,  upon  Colour  or  Pretence 
of  any  Matter  of  Offence  againf  any  penal  Law,  fnake  any  Compoftion,  of 
take  any  Monev,  Reward,  or  Promife  of  Reward,  for  himfelf  or  to  the 
JJfe  of  any  other,  without  Order  or  Confent  of  fome  of  her  Majefffs  Courts 
at  Weftminlter,  a?id  Jhall  be  thereof  conviti,  foallftcnd  on  the  Pillory,  &;c. 
and  for  ever  be  difabled  to  purfue,  or  be  Plaintiff'  or  Informer  in  aity  Suit 
Or  Information  upon  any  Statute  Popular  or  Penal;  and  Jhall  alfo  forj'eit  ten 
Pounds,  6cc. 

Seuli  78.  It  feems '' clear,  both  from  the  Preamble  and  the  whole  Te- i> see  the  three 
nor  of  the  Statute,  that  it  extends  only  to  Suits  by  Common  Informers,  and  'a"*  Seftions  of 
not  to  thofe  by  a  Party  grieved.  t:lZ'";,. 

47th,and49th 
Seftionsof  thij 
Chapter. 
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•Hutt.  35.         iicSl.  79.     But  it  hath  been  '  holden,  That  it  extends  as  well  to  fubfe- 
quent  penal  Statutes,  as  to  tliofe  which  were  in  Being  when  it  was  made. 
" '  ^'^«''-  '°^- ''  And  alfo  that  it  extends  to  the  compounding  of  Suits  commenced  in  Courts 
1  Sid^^i  I.     which  have  no  Jurifdiftion,  as  much  as  if  they  had  a  Jurifdi(Stion, 

Sc5l.  80.  It  is  enaded  and  declared  by  21  Jac.  1.3.  (which,  as  to  thefe 
Matters,  appears  both  by  the  Preamble,  and  Body  of  the  Statute,  and  many 
«7Co.36,57.former  '  Refolutions,  to  be  made  in  Affirmance  of  the  Common  Law) 
Hob!^iLf  ^^^'  ^^^  CommiJJtons,  Grants,  Licences,  Charters,  and  Letters  Patents,  made 
3  Inft.  1 86,  or  to  be  made  to  any  Pe)-fon  or  Fey-Jons,  Bodies  politick  or  corporate  lohatfo- 
'*^R  1  Ah  ^''•'''^'j  of  Power,  Liberty,  or  Factdty,  to  difpenfe  with  any  others,  or  to  give 
187.  pi.  12.  Licence,  or  Toleration,  to  do,  life,  or  exercife  any  Thing  againjl  the  Te- 
feems  con-  nour  or  Purport  of  any  Law  or  Statute,  or  to  give  or  make  any  War-rant 
trary.  j^^  ^^^  j^^^^j^  Dijpenfation,  Licence,  or  Toleration  to  be  had  or  7nade,  or  to 

agree,  or  compound  with  any  others  for  any  Penalty  or  Forfeitures  Innited  by 
any  Statute,  or  of  any  Grant  or  Promife  of  the  Benefit,  Profit,  or  Commo- 
dity of  afiy  Forfeiture,  Penalty,  or  Smn  of  Mo7iey,  that  is  or  Jljall  be  due 
by  any  Statute,  before  fudgmcnt  thereupon  had ;  and  all  Proclamations,  &c. 
any  way  tending  to  the  furthering  of  the  fame,  arc  altogether  contrary  to  the 
Laws  of  this  Realm,  and  fi:all  be  utterly  void,  &c.  And  it  is  farther  enafted. 
That  all  fuch  CotnmiJJions,  &c.  Jhall  be  examined,  heard,  tried  and  deter- 
mined by,  and  according  to  the  Common  Laws  of  this  Realm,  and  not  other- 
wife. 

Se6l.  81.  But  it  is  provided.  That  this  AB  fiall  not  extend  to  any  War- 
rant or  Privy  Seal,  7nade  or  dire£led  by  the  King  to  the  Jufiices  of  either 
Bench,  or  the  Exchequer,  or  of  Afjife,  or  of  Oyer  and  Terminer  attd  Gaol- 
Delivery,  or  Peace,  or  other  Jufiices  for  the  Time  being,  having  Power  to 
hear  and  detennine  Offeyices  done  againjl  any  penal  Statute,  to  compound  for 
the  Forfeitures  of  any  penal  Statutes,  depe?idifig  in  Suit  and  ^eflion  before 
them,  or  any  of  them  refpeBively,  after  Plea  pleaded  by  the  Defendatit. 
■Jjlnil  1-8  ^"'^^  ^^*  It  is  faid  hy  ?\x'^  Edward  Coke,  That  fuch  Juftices,  by  fuch 
Warrant,  ^c.  can  make  fuch  Compofition  for  the  Ufa  of  the  King  only  j 
However  it  feems,  That  by  1 8  El.  they  may  give  Leave  to  an  Informer 
'  Vide  Oipra    to  "  Compound  with  a  Defendant  after  Plea  pleaded. 

Seft.  64,  65,  Se6i.  83.  Alfo  it  is  provided,  That  the  f aid  Aci  fiall  not  extend  to  any 
Grants,  Letters  Patents,  or  Commifiion  heretofore  granted,  of,  Jor,  or  coji- 
xerning  the  licenfing  of  the  keeping  of  a?iy  Tavern  or  Taverns,  or  felling,  ut- 
tering or  retailing  of  Wines  to  be  drunk,  or  fpent  in  the  Manfion-Houfe  or 
Houfes,  or  other  Place,  in  the  Tenure  or  Occupation  of  the  Party  or  Parties^ 
fo  fell'ng  or  uttering  the  fame ;  or  for  or  concerning  the  making  of  any  Com- 
pofitions  for  fuch  Licences,  fo  as  the  Benefit  of  fuch  Compofitions  be  referved 
and  applied  to  and  for  the  Ufe  of  his  Majefiy,  his  Heirs  or  Succejors,  and 
not  to  the  private  Ufe  of  any  other  Perfon  or  Perfons. 
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CHAP.     XXVII. 

Of  Procefs. 

AN  D  Now  I  am  come  to  fuch  Procefs  as  is  to  be  awarded  upon  an  Ap- 
peal, Indidment,  or  Information ;  for  the  better  Underftanding  the 
Nature  whereof,  (having  premifed  that  it  feems  plain,  from  the  Nature  of 
the  Thing,  that  there  can  be  "  no  Need  of  it  where  the  Defendant  is  prefentaLamb.  B  4. 

in  Court,  but  only  where  he  is  abfent,)  I  fhall  confider  it,  Ch.  8. 

Dait.Ch.13z. 

Cromp.i  50.3; 

1 .  In  General ;  without  any   particular  Regard  to  Procefs   of  Out- 
lawry. 

2.  In  Particular  ;  with  Regard  to  fuch  Procefs  only. 

And  Firji,  I  fhall  examine  the  Nature  of  fuch  Procefs  in  general,  with- 
out any  particular  Regard  to  Procefs  of  Outlawry,  under  the  following 
Particulars  j 

1 .  Where  it  is  well  awarded  into  a  County  different  from  that  wherein 
the  Court  fits  from  which  it  is  awarded. 

2.  What  Kind  of  Procefs  fliall  iffue  on  an  Indiftment,  Appeal,  and 
Information. 

3.  In  v^'hat  Manner  it  is  to  be  executed. 

4.  What  is  required  by  Statute,  in  Relation  to  Procefs  on  Informa- 
tions. 

5.  What  is  the  proper  Procefs  on  a  Default. 

6.  What  after  a  Removal  by  Certiorari. 

7.  Where  it  fliall  be  faid  to  be  difcontinued,  or  mifcontinued,  or  put 
without  Day. 

8.  How  far  an  Error  in  Procefs  is  fatal. 

SeB.  r.     As  to  the  firfl;  Particular,  'viz.  Where   fuch  Procefs   is   well 
awarded  into  a  County  different  from  that  wherein  the  Court  fits  from 
which  it  is  awarded:   It  feems  ''  to  be  a  good  general  Rule,  That  nobi^Aff.pl.e. 
Procefs  without  Writ  can  be  well  awarded  on  any  Indid:ment,  or  Appeal,  F"'z-  B^". 
&c.  from  any  Court,   out  of  the  County  wherein   it  fits:  But  it    feems  g^^' j^^jf 
agreed,  '  Tliat  fuch  Procefs  by  Writ  may,  by  the  Common  Law,  be  well  loj. 
awarded    into    any   County    of   England^    either  by  the  Court  of  King's  Y'|^^  ^"^; 
Bench,  or   by   Jufticcs    of  Eyre,  upon   an  Indidlment,  ^c.  before  them.cs.RCMV-a* 
Alfo  it  is  clear,  That  Juftices  oiOyer  and  Tenniner  have  the  fame  Power,  inH.P.  C.  196. 
Relation  to  Perfons  indi(fted  or  appealed  before  them  of  Felony,  by  Force  of  ^^  ^       ."    " 
5  Ed.  3.  1 1,  whereby  it  is  recited,  T^bat  i?t'Ti/nes  paJ},fome  Perjofis  appealed  or  vide  lupra 
huii^ed  of  divers  Felonies  in  ofie  County,  or  outlawed  in  the  fame  County,  had  been  Ch-  24.  Sea. 
J.xi'ellijjg,  or  received  in  another  County,  ivherehy  fuch  felonious  Perfons  in-^^' 
diSfed  afid  outlawed,  had  been  encouraged  in  their  Mifchief,  bccaife  th:y  inight 
Vol.  II.  4  C  jiot 
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tiot  he  attiicbed  in  another  County ;  and  thereupon  \v\^  cnafted,  T^bat  yuftices 
ajjigncd  to  heqr  and  determine  j'lich  Felonies,  Jl.all  direct  their  IVrits  to  all  the 
Counties  cf  England,  where  need  f.^aU  be  to  take  fuch  Perfons  indibled. 

SeB.  2.     It   is  obfervable,  That  the  Mifchief  complained  of  in  the  Pre- 
amble of  this  Statute  relates  as  well  to   Perfons  appealed,  as  to  thofe  who 
are  indidted ;  and  therefore  it  feems  reafonable  to  conftrue  tliem  aifo  to  be 
within  the  iVIeaning  of  the  Purview,  though  they  be  not  within  the  Letter 
of  it,  which  extends  only  to  Perfons  indidled. 
•  VideCrom.       SeSJ.  3.     It  feems  queflionable,  ^  Whether  Juftices  of  Peace,  being  af- 
1"'*'"  "''9 ''■figned  "^  by  their  Commifiion  to  hear  and  determine  Felonies,  are  *as  well 
cd.     "^    within  the  Meaning  as  Letter  of  this  Statute  ?  For,  as  on  the  other  Side  it 
"  Vide  fupra  j^^y  \^q  urged,  That  this  being  a  remedial  Law,  ought  to  receive  as  favour- 
Ch.  8.  Sea.    ^^j^  ^^^  \z.xaQ  an  Interpretation  as  the  Words  will  admit ;  fo  on  the  other  ' 
Side  it  may  be  faid.  That  the  Preamble  of  the  Statute  making  Mention  as 
well  of  Perfons  appealed,  as  of  thofe  who  are  indidled,  cannot  be  thought 
to  have  any  manner  of  Regard  to  Juftices  of  the  Peace,  before  whom  no 
Appeal  lies  ,  and  nothing  can  be  more  reafonable  than  to  conftrue  one  Part 
of  a  Statute  by  another, 

SeB.  4.  But  by  Z2  H.  8.  5.  Par.  5.  Jujiices  of  Peace  of  the  Shire,  &c. 
wherein  any  decayed  Bridge  JJjall  be,  &c.  Jlmll  make  Procefs  into  every  Shire 
within  this  Realm,  againjl  any  Perfons  who  ought  to  amend  fuch  Bridge,  being 
prefented  before  tht,'m  to  be  decayed,  6cc.  Alfo  they  have  the  like  Power  by 
other  Statutes  in  many  other  Cafes,  for  which,  not  being  fo  proper  for  this 
« Crompton's  Treatife,  I  fliall  refer  the  reader  to  the  "  Authors  which  more  particularly 
Juftice  151,    jj.g^^  ^jf  tj^g  Qji^^  ^j  ^  'jufiice  of  Peace. 

Lamb.  B.  4.  As  to  the  fecond  Particular,  viz.  What  kind  of  Procefs  fhall  ifTue  on  an 
Ch.  8.  Appeal,  Indiftment,  and  Information  j  I  Ihall  endeavour  to  (hew, 

Firft,  Where  fuch  Procefs  ought  to  have  the  Claufe  of  Non  omitfas. 

Secondly,  In  whofe  Name,  and  under  what  I'ejie,  it  is  to  be  made. 

'Thirdly,  What  is  the  proper  Procefs  on  Indictments  for  Crimes  of  an  In- 
ferior Nature. 

Fourthly,  What  is  the  proper  Procefs  on  Informations. . 

Fifthly,  What  is  the  proper  Procefs  on  Appeals,  and  on  Indiftments  of 
Treafon,  Felony  and  Mayhem. 

Sixthly,  How  many  Days  there  ought  to  be  between  the  Tefle  and  Re- 
turn of  fuch  Procefs. 

Se£i.  5.  As  to  the  firft  Point,  viz.  Where  fuch  Procefs  ought  to  have 
<>  Crompton's  the  Claufe  of  Non  omiitas :  It  is  laid  "^  down  in  fome  Books  as  a  general 
Juft.  149.  b.  Rule,  That  in  every  Suit,  to  which  the  King  is  a  Party,  the  Procefs  ought 
^am^.  .  4.  ^^  j^^^^  ^^  Claufe  Non  omittas  propter  aliquam  libertatem,  &c. 
Dak. Ch. 132.  Se^.  6.  But  I  do  not  find  this  Rule  obferved  as  to  all  Kinds  of  Suits 
41  Aff  17.    ^„  ^YiQ  Kin?,  in  the  beft  Precedents :  for  though  the  faid  Claufe  is  men- 

BrO.  Franc.         .-',.''  .  ^        r -r^  r  T       TO  ,  If  \  , 

,8.  tioned  in  every  Award  or  Procefs  on  '  Indictments  (except  only  '  one)  and 

Procefs,  ro2.  even  on  ^  Informations  qui  tarn,  in  Coke's  Entries  ;  yet  it  is  omitted  in  all 
Fuz.  Prerog.  j!^.yy2j.(jg  Qf  Procefs  I  Can  find  on  Informations  of ''  Intrufion  on  the  King's 
1  H.  H.  P.  C.  Lands,  or  of  '  Trover  and  Converfion  of  his  Goods ;  and  yet  thefe  are  at 
577-  leaft  as  much,    if  not  more  properly,  the    Suits  of  the  King,  than  the 

20,;    ■   ■    'former. 

Vide  infra 

Sefl.  17.        =  Coke's  Rnt.  from  352  to  363.  '  Co  Ent.  358.  b.         '  Co.  Ent.  36;.  a.  ^66.  a.  367.  a.  368.  a. 

''  Co.  Entr.  372.  a.  376.  a   379.3.  381.3.  3S7.b.     i  Co.  16,  17.        '  Coke's  Entr.  390.  b. 
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ScSl.  7.  As  tt.  the  iecond  Point,  wir.  In  whofe  Name,  and  under  what 
Tejie  fuch  Procefs  is  to  -be  made :  It  is  exprcfly  '  enaded  by  2y  H.  8.  24  a  Vide  4.  inft. 
P^r,  3.  TZw/'  all  Manner  cf  Procefs  upon  IndiSlment  of  Treafon,  Felo?n\  or '°5- 
Trcffafs,  to  be  made  in  every  County-Faktine,  and  other  Liberty,  p:aU  be  made 
only  in  the  Name  of  the  Kifig  ;  and  that  every  fuch  Perfn  having  fuch  County- 
Palatine,  or  any  other  fuch  Liberty,  to  make  Procefs,  &c,  Jliall  make  the 
Tefle  in  the  Name  of  the  Perfon  that  hath  fuch  Comity-Palatine,  &c. 

Sc:t.  8.     And   as   to  Procefs  on  Indlftments  in  any  other  Courts,  there 
can  be  no  ''  Doubt  but  that  it  ought  ahb  to  be  in  the  Name  of  the  King:,,  vide  Lamb 
and  if  it  ilTue  from  the  Court  of  King's  Bench,  it  '  feems  clear.  That   itB.  4.  ch.T.  ' 
ought  to  be  under  the  Tefe  of  the  Chief  Jullice,   or  of  the  fenior  Judge  of  ^^''-  J"'^- 
the  Court,  if  there  be  no  Chief  Jullice  ;  and  if  it  illue   from  any  other  ^Finch^f 
Court,  there  feems  to  be  the  fame  Reafon  that  it  ought  to  be  under  the  Uw  436. 
Tefe  of  the  firfl  in  the  Commiflion ;  and  that  fuch  a  7l)/?t' will  be  fuffi-f^^^- 
cient.     It  is  holden  indeed  by  "  Lambard,  That  every  Procefs  on  an  Indid-  \^^. 
ment  before  Juftices  of  Peace,  ought  to  be  under  the  Tefe  of  fome  two '' Lamb.  B.  4. 
Juflices  :  But  there  are  Precedents  to  the  contrary  in  '  Crompton;  and  even^j^j^jj^  ,^ 
in''  Lambard.     Neither    do  the  ^^  Authorities  cited    by  Lambard  feem  toCh.  132. 
come  up  fully  to  his  Point ;  for  they  feem  to  amount  to  no  more   than  °  ^^°'^P'°"' 
this,  That  one  Juftice    of   the  Peace   cannot   award   Procefs   on   an  In- f Se^e  the  print- 
didtment,  but  that  two  of  them  at  the  leaft  mufi:  do  it,  and  that  fitting  ed  Precedents 
the  Court  in  the  Seffions :  And   indeed  it  feems  plainly  to   appear,  from  J^^j'!"^  ^""^  °^ 
the  ^  Commiflion  itfelf.  That  one  Juftice  has  no  Authority  either  to  take  an  cha. 
Indidment,  or  to  proceed  upon  it :  But  I  do  not  fee  the  Conlequence,  That  ^  ^^  Peace, 
becaufe  an  Indiftment  cannot  betaken,  nor  proceeded  upon,  by  lefs  than  viJe'.AH.  7. 
two,  therefore  the  Procefs  cannot  be  tefted  by  lefs  than  two.  8  b. 

Se5l.  9.     As  to  the  third  Point,  viz.  What  is  the  proper  Procefs  on  In- ^'"""P'-  'S'- 
diftmcnt  for  Crimes  of  an  Inferior  Nature :  It  feems  clear,  both  from  the  h  vide  fupra 
•Books  which  fpeak  of  this  Matter,  and  the  conftant  Courfe  of '' Prece- t^h.s.Seft. 
dents.  That  a  Venire  facias  (which  is  but  in  Nature  of  a  Sum^mons  to  caufe^^Ji^^^V 
the  Party  to  appear)  is  a  proper  Procefs  to  be  firfl  awarded  on  an  "  IndicS-  '  Crompt. 
ment  for  any  Crime  (whether  againft  the  Common  Law  or  Statute,)  under  '5°-  b-  151. 
the  Degree  cf  Treafon,  Felony,  or  '  Maihem,  except  in  fuch  Cafes  wherein  La^nik  B.'l.*' 
other  "  Procefs  is  diredled  by  fome  Statute.     Alfo  fuch  a  Venire  feems  to  Ch  8. 
be  the  firft  proper  Procefs  on  an  "  Information  in  the  Crown-Office,  for  a  ^"^'  ^''''"^' 
Debt  claimed  by  the  King,  as  having  been  forfeited  by  d.Felodefe.  3zH.6.io.b. 

SeB.  10.     If  it  appear  by  the  *  Return  to  fuch  Venire,  that  the  Party  has  "  ^o  Entr. 
Lands  in  the  County  whereby  he  may  be  diftrained,  the  •  Diftrefs  infinite  ^J^' ^    '°g 
fhall  be  awarded  from  Time  to  Time,  till  he  do  appear,  and  by  Force  363.3. 
hereof  he  f]:iall  '^  forfeit  on  every  Default  fo  much  as  the  Sheriff  fhall  re-'^'"'^''  °^ 
turn  upon  him  in  Iffues.     But  if  a  Nihil  ht  returned  on  fuch  a  Venire,  a  ■»  VideVupra 
'  Capias,  Alias  ^nd  Pluries,  fliall  Iffue,  &c.  Ch  23.  Scd. 

ScB.  II.     It  is  faid  in  Fitzherbert's  '  Abridgment,  That  in  Oyer  and  Ter-  R^J^p^j  ^6 
miner,  if  the  Party  at  the  frji  Day  make  Default,  a  Man  may  have  a  Ve-  pi.  1 1. 
nire  Facias,  or  a  Pone  per  vadios,  &:c.  at  his  Ele^lion  ;  the  Meaning  where-"  'Saund.271. 
of  perhaps  may  be  this,  That  if  the  Defendant,  being  fummoned  on  the  Ve-  ,  -  J°^i',^" 
nire,  do  not  appear,  the  Profecutor  may  either  take  out  a  fecond  Venire,  Lambard  B  4. 
or  a  '  Pone  per  vadios,  (^c.     But  I  cannot  "  find  any  exprcfs  Authority,  ^^.  ^'   „ 
or  Precedent,  to  juftify  the  making  either  a  Pone  per  vadios,  &c.  or  a  Ca- ch.  132." 

Dalt.  Sheriff; 
Ch.34,  7S.      P  Regiflerjodicial  I.     Finch  352,  353.     DaitoD's Sheriff,  Ch.  34,  78.     Dalt.  Juft.  Ch.  1  32.      q  Vide 
2  Danv.  Abr.  296   f.  j.     2  Inil.  4^3,  4;4.      '  Lamb.  B.  4.  Ch.  8.     Crompt.  i;o,  1 5 1.     Fitz.  Trefpafs,  232.     Dalt. 
Juft, Ch. 132.       iiH.6.4a.     Finch  of  Law  352.      '  Fiiz.  Procefs,  1  S  8.       '  Vide  Finch  of  Law  352.         "  \ide 
fupra  Sefl,  g,  to.     Fitz   Pro.  213.  Tref.  232.     29  Ed.  4.  i8.  a  b. 

pias 
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p'las,  the  firft  Procefs  on  any  Indictment  under  the  Degree  of  Maihem, 
or  Felony,  ^c.  except  only  where  fuch  Procefs  is  exprelly  given  by  feme 
Statute. 

Sect.  12.  As  to  the  fourth  Point,  viz.  What  is  the  proper  Procefs  on 
•  Coke's  Ent.  Informations  :  It  lecms,  that  a  Capias  again  ft  a  '  Commoner,  and  a  ''  I)i- 
'i7i-&-i(>T-s..jiri/igas  againft  a  Peer,  are  the  firft  proper  Proceffcs  on  an  Information  for 
Vco-xb.^h.'^"^  Intrufion  on  the  King's  Lands,  or  for  a  '  Trover  and  Converfion  of  his 
"  Co.  Ent.  Goods :  And  either  an  '■  Attachment  or  Subpama,  at  the  Eledion  of  the 
|97-  ^-  Informer,  were  by  the  Common  Law  proper  Procefles  on  all  Informations 
390.  b.  "  q^ii  tarn  on  Popular  Statutes.  And  fo  was  a  ^  Summons  in  all  Originals  in 
"  Coke's  Ent.  Debt  on  fiich  Statutes,  in  the  fiune  Manner  as  in  an  A6lion  of  Debt  ?t  " 
^^-^'*a^,6y^  Common  Law;  and  an  ^  Attachment  or  Pone  per  iiadios,  &c.  in  ^t. 
«  Co.  Ent.  Aiftions  on  fuch  Statutes,  in  the  £une  Manner  as  in  Adions  upon  the  v^. 
370. b 37 J. b  and  in  Actions  of  Trefpafs  at  '  Common  L:r..-. 

i^lnd.  48.  ^^^'  1 3-  And  it  is  enailed  by  2  i  Jac.  1.4.  By  which  all  Popular  Sui.s 
'  Co.  Entr.  on  penal  Statutes  are  reftrained  to  their  proper  Counties,  as  is  fhewn  £t 
Mil  "''*■''■  Large  jn  the  precedent  ^  Chapter  of  Informations,  Theft  the  like  p^'rc'^-  in 
'R^.Entv.'^<)g.e'very  Popular  ASiion^  Bill.,  Plaint^  Information.,  or  Suit,  to  be  comn.ei.Cid, 
pi  2.3-  fued  or proj edited,  by  Force  cf,  or  according  to  the  Purport  of  the  faid  A5i, 
\a\\\zz.  ^'^  bad  and  aiiarded,  to  all  Intents  and  Purpofes,  as  in  an  AS'iion  ofTref- 
•■  Co.  Ent.  pafs  Vi  &  Armis,  at  the  Convnon  Law.  And  '  confequently  the  Procefs  in 
43''44Pl-3-ail  fuch  Suits  muft  now  be  by  Attachment  or  Pone  per  vadios,  &c.  and 
349*a.Vso^a.^ft^''  by  Diftrefs  infinite,  where  by  the  Return  the  Party  appears  to  be 
351.  a.  fufficient,  "'  otherwife   by  Capias. 

Ra.  Ent.  406.  ^^^;_  j  ^_  j^  jg^  ^g  j  ^^j^^  j^.^  ^j^^  ^j^^^|  Prafticc  of  the  Crown-Office,  on  a 
'  Finch  of  Criminal  Information,  firft,  to  award  a  Subpmta ;  and  after  the  Return 
^xr/^k  fi  ^^^''^^fj  if  1^0  Appearance  be  entered  in  four  Days,  and  an  Affidavit  be 
Sea.  32.  to  "^^de  of  the  Service  of  the  Subpeena,  to  make  out  a  Capias  of  Courfe, 
Seti.  39.  where  the  Defendants  are  informed  againft  in  their  private  Capacity,  and 
of  Lavv'"'^'^  a  "  Dijlringas,  where  they  are  fued  as  a  Corporation  aggregate. 
352.355-^'  ^'^^-  ^5-  A^  ^°  ^^'^^  fifth  Point,  liz.  What  is  the  proper  Procefs  on 
"I  Roi.  Abr.  Appeals,  and  on  Indidments  of  Trcafon,  Felony  and  Maihem :  It  feems 
^Po'p^g  ''■  certain.  That  a  Capias  is  the  firft  Procefs  in  all  Indidments  of  °  Treafon  or 
pl.  4.  the  fame  Felony,  and  in  "^  all  Appeals  whether  of  Maihem  or  Felony ;  fi-om  whence 
Cafe.  it  feems  reafonable  to  conclude,  That  it  ought  alfo  to  be  the  firft  Procefs 

1  Kei).  1  c^Q.    i"  an  Indidment  of  Mayliern,  as  well  as  of  Felony  or  Treafon. 
p'-  109-  Secl.  16.     As   to  the  fixth  Point,  viz.  flow  many  Days  there  muft  be 

277°d!'^'"'  tietwecn  the  Tfe  and  Return  of  all  fuch  Procefs :  It  feems  agreed.  That 
"  Vide  Salk.  there  ought  to  be  at  leaft  fifteen  Days  between  the  Ttfe  and  Return  of  every 
374  pl-is-  Procefs  awarded  from  the  King's  Bei  ch  into  any  **  Foreign  County :  But 
zH.  H.p^  c  -'^'^^  this  is  not  required  in  Procefs  awarded  into  the  lame  County  wherein 
194,  rg?.      the  Court  fits. 

^o'""!^,'"'  ^'^'^-  ^7'  ^^  '°  ^"^^  third  Particular,  r/x:.  In  what  Manner  fuch  Pro- 
f'i'z.  Exigent,  cefs  is  to  be  executed  :  It  is  laid  down  as  a  ^  general  Rule,  That  where- 
2;^-  ever  the  King  is  a  Party  to  the  Suit,   (as  he  certainly  is  to  all  Informations 

,  j'5_'',°^,^^"'and  Indidnunfs)  the  Procefs  ought  to  be  executed  by  the  Sheriff^  himfelf, 
Ju.  Ent.  45.  and  not  by  the  Bailiff  of  any  Franchile,  '  whether  ii;  have  the  Ckufe  Non 
!iV'  ' A-^^  '^  omitias,  Gff.  or  not,  and  whether  the  Defendant  be  within  a  Franchife,  or 
ficniingiy  i"  ^^  Couuty  at  large  j  for  tlie  King's  Prerogative  fhall  be  preferred  to  any 
contrary.  Fninchife :  But  it  is  laid,  "^  That  this  is  to  be  intended  only  where  in  the 
nVb^"'  Grant  of  the  Franchife  no  Mention  is  made  of  Caufes  to  which  the  King 
Sa:k.  374.  pi.  is  a  Party. 
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Seel.   18.     As  to  the  fourth  Pafitcular,  ivz.  What  is  required  by  Statute 
in  R.elation  to  Procefs  on  Informations :  It  is  enafted  by  4  ©"  5  Will.  &  M. 
18.  That  no  Procefs  fliall  ifliie  on  any  Information  to  be  exhibited  by  the 
Mafter  of  the  Crown-Otfice,  till  the  Profecutor  have  given  fuch  a  "  Recog- '  V'ide  fupri 
nizance,   as  by  the  faid  AcT:  is  diredled.     Alfo  it  is  enafted  by  18  El.  S-^^'^Vo^' 
That  '"  no  Procefs  fhall  ifTue  on  any  Information  on  a  penal  Statute^  till  ab'videiupra 
fpecial  Note  be  made  of  the  Time  when  fuch  Information  was  exhibited j^^h.  z6.  fe«. 
&c.     But  thele  Matters  having  been  already  handled  in  the  Chapter  of  /;/-  Tr'^^tl'j]^' 
fonnations,  in  the  Places  cited  in  the  Margin,  I  fhall  refer  the  Reader  thither^  <=  H.P.C.  211. 
for  the  fuller  Confidcration  of  them.  2  H.  H.  P.  c. 

SeB   19.     As  to  the  fifth  Particular,  viz.  What  is  the  proper  Procefs a°5^^r pi  ,3. 
upon  a  Default:  It  feems,  That  if  a  Defendant  appear  to  an  '  Indidment  26Air.  pl.51. 
or '' Appeal   of  Felony,    and   afterwards,    before    Iflue  joined,    make   an  pi'^'^p  P''^* 
Efcape,  whether  from  his  "  Bail,  or    from   an   actual  '  Prifon,  the  Com-, o. 
mon  Capias,  Alias  tlwA  Flurics,  &c.  fhall  be  awarded  againft  him,  unlefs^utthis  is 
there  had  been  an  Exigent  before,  in  which  Cafe  a  new  ^  Exigent  ftiall  be  Qu^^re 
immediately  awarded.     And   if  a   Defendant,  againft    whom   no  Exigent crompt.  [50. 
had  been  before  awarded,  make  fuch  Default  after  IlTue  joined,  and  an^- 


Inquefl  awarded  to  try  it,  it  feems  ^  that  a  Capias,  &c. 


26  Aff.  pi. 


againil  him  ad  aiuUendutn  jiiratam,  &c.  and,  as  I  take  it,  the  fame  Day  on*  19  H.  8.  i. 
which  the  Capias  is  returnable,  fliall  be  given  to  the  Inquefl,   (for  it  feems ^'^■^'p^^^^^ 
'agreed.  That  the  Inquefl  fhall  never  be  taken  by  Default  in  the  Cafe  1 .  feems  to  b<! 
of  Felony,  as  it  may  for  an  inferior  Crime.)     But  in  fuch  Cafe,  if  the '^°""'^^>'- 
Exigent   had   before   been   awarded,  it  ^  feems.  That  a  new  Exigent  in i^^^^^^ ^'1°' 
the  Common  Form  fhall  be  awarded;  and  that  thereby  both  the  Illue  2  H.  H.  P.c. 
and  Inquefl  are  without  Day.     And  it  is  faid  in  fome  '  Books,  That  fuch  "**^  . 
Exigent   (hall  be  yld  audiendtmi  Judicium :   But  this  feems  queflionable ;  deChofes,39. 
fince   it   feems   to   be  ""  agreed.  That   the   Defendant   may    fave   himfelf F''z  Exigent, 
from  Judgment  by  a  Render  at  any  Time  before  the  Return  of  the  Ex-  p^^^^^ 
igent.  127.  ' 

Sect.  20.     It  is  faid  "  by  Sir  Matthew  Hale,    That  the  Defendant  in '  S-  ?■  c.  ^o. 
fuch  Cafe  appearing  on  the  Exigent,  fhall  plead  de  fiovo,  becaufe  the  If- PitrExigent, 
fue  and  Inquefl  ixz  fme  die  by  the  Award  of  the  Exigent;  but  this  feems  10. 
to   be   made  a  ^are   by  °  Stamiforde,    and  the  p  Authorities  whereon  it  g°™V^^^ 
feems  to  be  chiefly  founded,  are  very  obfcure  j  and  as  it  feems  may  well  dl  chofeT,'^39. 
be  underflood  in  this  **  Senfe,  That  the  Court  may  caufe  the  fame  Inquefl  iSA/r  pi.  13. 
to  come  to  try  the  fame   IlTue,  which   (according  to  '  Brook)  tho'   it  be  ^'°'  ^PP"'' 
put  without  Day  by  the  Exigent,  is  not  waived  by  it,  unlefs  the  Defendant" 26 Aff pi  ;i. 
fail  to  render  himfelf  before  the  Return  of  it.  S.  P.  c.  70. 

Se£l.  21.     Before  I  proceed  to  the  fixth  Particular,  viz.  What  is  the  h  "p"^ '/ ;  _ 
proper  Procefs  to  be  awarded  after  a  Removal  by  Certiorari ;  it  may  not  Bro.  Waiver 
be  improper  to  premife  fome  Things  concerning  the  Nature  of  a  Certiora-^.'^^'^p^!^'^- 
ri;  'as,  ,0.^    '"^'"^* 

Coro.  196. 

1 .  To  what  Courts  it  lies.  ^;^ jj,^'  [  '^^ 

2.  Where  the  Court  of  King's  Bench  ufes  a  Difcretionary  Power  inb. 
granting,  denying,  and  filing  it.  ^ ''^-  Co"""' 

3.  What  Reflraints  are  put  upon  it  by  Statute.  i^f  i',j,  gxi- 

4.  How  the  Fiat  for  it  is  to  be  figned.  gent,  10. 
c.  To  whom  it  ought  to  be  diredled.  Bro.  Waiver 

Coro.  iqt. 
H.PC.2U.         •H.P.C.211.      zH.H.P.C.  225.         "S.P.C.;©.    LettersE.F.  •■  Ficz.  Exigent,  10. 

loAff.  pi.  13.        1  Vide  Fitz.  Coro.  173.         '  Bro.  Waiver  de  chofes,  39.     Procefs,  148.     Exigent,  67.         •  j  H- 
H.  P.C.  2J0  to  216. 
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6.  Where  a  Record  may  be  removed  into  the  Court  of  King's  Bench 
without  it. 

7.  What  is  to  be  done  by  a  Defendant  before  the  Allowance  of  it, 

8.  How  far  it  is  a  Superfedeas  to  the  Court  below. 

9.  In  what  Manner  it  is  to  be  returned. 

10.  Where  a  Record  is  removed  by  it. 

1 1.  What  is  to  be  done  by  the  Court  above,  where  the  Record  is  not 
removed. 

As  to  the  firft  Point,  'viz.  To  what  Courts  a  Certiorari  lies  :    I  fhali 
endeavour  to  fliew, 

1.  Whether  it  lie  to  all  inferior  Courts  in  general. 

2.  Whether  to  thofe  of  the  Cinque-Ports. 

3.  Whether  to  thofe  oi  Wales. 

4.  Whether  to  thofe  oiLondoii. 

SeB.  22.  As  to  the  firft  Point,  viz.  Whether  regularly  it  lie  to  all 
inferior  Courts  in  general :  It  feems  agreed  at  this  Day,  That  regularly 
'Carth.  494.  the  Court  of  King's  Bench  having  a  general  '  Superintendency  over  all 
SPC  70-  other  Courts  of  Criminal  Jurifdid:ion,  whether  they  be  of  an  antient  or'' 
pl.  3.'i46'pin^'^'^^y  created  Jiirifdidion,  may  award  a  Certiorari  as  well  as  the  Court 
7.148.  of  Chancery,  to   remove   the  Proceedings  before  any  fuch  Courts,  unlefs 

^L^v^tz  ^^^  Statute  or  '  Charter  which  ereds  them,  exprelly  give  them  an  abfolute 
Contr.4iAff. Judicature,  exempt  from  fuch  Superintendency;  as  the '^  Statutes  concern- 
P'-  22-  ins  the  Commiffioners  of  the  Cambrid'/jl.nrc  Fens,  6cc.  are  faid  by  fome  to 

Br.Coro.  193.1    °       , 

Certiorari,  8.  have  done.  ,      _,  ,     , 

"iSaik.  144.  SeB.  23.  And  accordmgly  it  feems  to  be  agreed,  That  fuch  a  Cfr- 
pi.  3.  1 48.     tiorari  lies  to  '  Juftices  in  Eyre,  and  alfo  to  thofe  of '' Gaol-Delivery,  or 

3  Mod  93,  ^  of  a  8  County-Palatine,  and  to  the '^  College  of  Phyficians,  having  a  fpe- 
94-  cial  Power  by  Statute  to  fine  and  imprifon  for  certain  Offences ;  and  to 
Comr'a^  i^Keb  Ju^'ces  of  Peace,  &c.  even  in  fuch  '  Cafes  which  they  are  impowered 
43.  pt.'s;.  by  Statute  finally  to  hear  and  determine ;  and  alfo  to  ^  Commiflioners  of 
zKeb.  722.  Sewers,  notwlthftanding  the  Claufe  in  13  EL  9.  Par.  5.  That  the  faid  Com- 
«  "i  std '  »26.  niiffiofiers  Jhall  not  he  compelled  to  make  any  Certificate  or  Return  of  their  Com- 
zY.th.i\,?,i.  millions,  or  of  their  Ordinances,  Laws,  or  Doings,  &c.  For  it  hath  been  ad- 

4  Inil.  294,^  judged,'  '  That  this  is  intended  to  exempt  them  frmn  returning  their  Orders 
'^?Saik.  144  into  Chancery,  as  by- the  Statute  of  H.  8.  they  Avere  obliged  to  do,  and 
pl  2-  (liall  not  be  conftrued  to  take  away  the  Superintendency  of  the  Court  of 
J  jy^j^'^^g^  King's  Bench,  without  exprefs  W^ords. 

250.  '      SeB.  24.     As  to  the  fecond  Point,  ivir.  Whether  a  Gr/zWr/  lie  to  the 

sLev.  :23.  Courts  of  the  C/;z^Kf-Por/5 ;  It  hath  been  adjudged,  That  fuch  z  Certiora^ 
pl.t  ^48.  ^'i  lies  to  fuch  Courts  to  remove  an  ""  Indidment  of  Sodomy  there  found, 
I  Rol.  Abr.  or  an  "  Order  made  by  the  Juftices  of  Peace  at  a  Seffions  there  holden. 
SJvif'  '^'^Tt  is  faid  indeed,  hy "  Rolle,  That  the  Reafon  why  fuch  an  Indictment 
Far  "138.  may  be  removed  is,  becaufe  the  Offence  is  made  Felony  by  a- late  Statute, 
,  H.  Fl  P.  C. -ij-,j  therefore  the  Courts  of  the  Cinque-Ports  cannot  hold  Plea  of  it  with- 
'  Ind  6  Gul  "^*^  ^  "^^  Charter ,  by  which  it  feems  to  be  implied,  That  in  his  Opi- 
fndMar.  ii.  nion  Indidments  in  luch  Courts  of  Crimes  whereof  they  have  Jurifdidion, 
Paf-  5-  -  are  not  removeable.  But  the  other  Books  above  cited,  feem  to  fpeak  ge- 
^Saik'i'44-  nerally  of  all  Indidments,  and  to  lay  it  down  as  a  Rule,  That  the  Pri- 
pi-  3.- '       . 

'I  Mod.  93, 

04.  •»  I  Salk.145.pl.  6.        1  Ktb.  129.  pl.  8;.       March  1 96,  197,  199.       Rayin.i86.  '  i  Mod  44,  45. 

I  Lev.  288.  I  Ventr.  66,  67,  68.         ""  Cro.  Ca.  252,  253.  264,  i!9i.         i  Rol.  Abr.  39J,  pl.  6.         Style  14. 

2H.H.P.  C.  212.        "^  Lev.  86.     I  Sid.  356.     3  Keb.  154.         »  j  Rol.  Abr.  395.  pl.  b. 

vilege 
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vilege  of  the  Courts  of  the  Cinque-Ports,  ufed  Time  out  of  Mind,  that 
the  King's  Writ  doth  not  run  thercj  is   to  be  intended  only  of  Civil '  *  Vide  Qd. 
Gaufes  between  Party  and  Party.  P^j''°*9"- 

SeSl.  25.     As  to  the  third  Point,  'uiz.  Whtth&T  z  Certiorari  lie  to  the  56,^6!^'^'* 
Courts  of  Wales  :     It  feems  to  be  fettled,  That  fuch  a  Certiorari  hes  to  re-^-'fo  Jac.  531. 
move  any   Indidlment   taken   in  Wales  for  a  Crime  not  capital,  either  at ',^'^|'^^** 
the  ''Grand  Seffions  or  at  a'  Seflions  of  the  Peace:  But  it  is  "^  faid,  ThatHardr.  47 j. 
it  hath  never  been  granted  to  remove  an  Appeal  from  Wales ;  "  neither  +76- 
doth  it  feem   to  be  clearly  fettled.  That  it  lies  to   remove  an  Indidtment  ^^^  pi'  ^^l 
of  Felony  from   thence,  for  fuch  Indiiftments  are   never '^  quafhed,  as  In- 2  Ro.  Re.  2 k* 
didments  for  inferior  Crimes  are.     Neither  do  I  find   it  agreed,  ^^  in  what  I?'   . 
Manner  the  King's  Bench  fhall  proceed  on  any  Indidment  removed  from  48°     *^' 
Ir^  Wales.  [84]   But  it  is  faid,  That  an  Indidment  of  Felony  fo  removed,  mayPoph- H4- 
be  tried  in  the  next  ''  Englifi  County,  by  force  of  26  H.  8.  But  it  feems  ^,^6^;* 7'- 
''agreed.  That  this  Statute  extends  not  to  Appeals.  Cm.Car  248. 

Se6l.  26.     As  to  the  fourth  Point,  viz.  Whether  a  Certiorari  lie  to  the  '  ^-  "•  ^■^' 
Courts  of  Z,oW(j« :  It  feems  to  be  admitted  in  the  late  '  Reports,  That  ac'^'sa'^.  ,46. 
Certiorari   may  be    granted   to   remove   any   Indiftment   from  London  or  p'-  7- 
Middlefex ;  but  it  is  '"  faid.  That  he  who   prays    it   ought   to   give  three  ^  ^1°'  ^^^' 
Days  Notice  to  the  other  Side :  Alfo  it  is  faid,  "  That  by  a  Certiorari  to  z  Keb.  797, 
London,    the    Tenor    of    the    Indidment    only     (hall     be    removed    by  "98- 
the    City-Charters.     And    it    feems,  "That    anciently    that    City    infift- gg.^"'*' ^"^^ 
ed  on  a  Privilege,  That  all  Indi6tments  and  Proceedings  for  any  Caufe,  2  Keb.  68;. 
e.xcept   Felony,   fhould   be    tried    and   determined   there,    and   not   elfe-Pj- ^' 7*4-- 

1  Cro.  Ca.  jJt, 

where.  3 3  2.      ^^  ' 

Se^.   27.     As  to  the  fecond  Particular,  viz.  Where  the  Court  of  King's  '  ^o'-  Abr. 
Bench  ufes  a  Dilcretionary  Power,  in  granting,  denying  and  filing  a  Cer-  ^^Vg/''  ^' 
tiora?-i ;  It  hath  been  ?  adjudged.  That  where-ever  a  Certiorari  is  by  Law  146. 
grantable  for  an   Indiftment,  the  Court  is  bound  of  Right  to  award  it  at'-^-^-^-G. 
the  Inftance  of  the  King,  becaufe  every  Indicflment  is  the  Suit  of  the  King,  '  videch  2 
and  he  has  a  Prerogative  of  fuing  in  what  Court  he  pleafes.     But  it  feems  Tea.  146. 
to  be  agreed,     That  it  is   left  to  the  Difcretion  of  the  Court  either  to ^^^'f^  '  '^°'- 
grant  or  deny  it  at  the  Prayer  of  the  Defendant:  And  agreeably  hereto,  {,2,\^^    ' 
it   is  laid  ^  down  as  a  general  Rule,  That  the  Court  will  never  grant  it  2  *^«b.  68j. 
for   the   Removal    of  an   Indi(ftment   before   Juftices   of  Gaol-Delivery,  ^'' ^^^l^"*^' 
without  fome  fpeciai  Caufe;  ''as  where    there   is  juft  Reafon   to  appre-ygQ.  ' 

hend  that  the  Court  below  may  be  unreafonably  prejudiced    againfl  the  '  ^'«"t-  '46- 
Defendant ;  '  or  where  there  is  fo  much  Difficulty  in  the  Cafe,  that  the  '^'^\ '  ^°^' 
judge    below   defires  that  it  may  be  determined  in  the  King's  Bench,  '395. 
or  where  the  King  himfelf  gives  a  fpeciai  Diredtion  that  the  Caufe  (hall '  ^"P.^^*^''- 
be  removed ;  or  where  the  "  Profecution  appears  to  be  for  a  Matter  not  pro- 42.'  *  '  ■*'* 
perly  criminal.  "CroCa; 

Se£l.  28.     It  feems,  'That  the  Court  will  not  ordinarily,  at  the  Prayer ^■^j^-^i^ 
of  the  Defendant,  grant  a  Certiorari  for  the  Removal  of  an  Indidlment  of  798. 
Perjury,  or  Forgery,  or  other  heinous  Mifdemeanor;  for  fuch  Crimes  de-  '  ^'^n'  H^- 
ferve  all   pofiible  Difcountenance,  and  the  Certiorari  might  delay,  if  not  ^"    '^^ 
v/holly  difcourage  their  Profecution.  See  B.  i.  ch. 

SeB.  29.   Alfo  it  is  faid,  >"  That  the  Court  of  King's  Bench  will  never  grant  V^^^^'^', 
a  Certiorari  for  a  Conviftion  of  Recufancy  upon  a  Default  at  Seflions ;  be-  ,  ill'^'.^^i' 

pi.  20. 

3  Mod.  230,  &c.     Hardr.  409.  410.     6  Mod.  246.      Vide  j  &  6  W.  &  M.  11.         "•Rajim.74.         "  i  Keb.  252. 
pi.  20.       I  Sid.  155,  230.       Vide  fupra  ch.  2;.  feft.  99.  'Cro.  Ca.  128,  265.  PTerm.  Pafch.  5  Georg.  i. 

Vide  I  Vent.  6 J.         i  Mod.  41.  1  Salk' 144.  pi  2.  i  Keb.  4.         Far.  118.  '  i  Salk.  i  jo.  pi.  i  S. 

'  I  Salk.  149.  p).  15.  'I  Vent.  63.      i  Mod.  41.  *  i  SalU.  151.  pi,  20.  »  I  Sid,  54.  pi.  19.     r  ,  Sails. 


^4} 


pi.  5. 
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•3  Jac.  1.4.  caufe  by  the  '  Statute  Tuch  Convidtlons  are  to  be  removed  into  the  Exche- 
vldeB  1  Ch  ^u^r,  and  from  thence  Procefs  is  to  be  awarded  upon  them.  But  the 
no.  Sea.  23.  Court  of  King's  Bench  cannot  proceed  upon  them,  and  therefore  will  not 

fuffer  them  to  come  thither,  left  the  Statute  fliould  be  evaded.  [85]  =^ 

SeB.  30.     It  feems  from  the  Year-Book  of  16  £.  4.  That  it  is  a  good 
Objedlion    againft   the  granting  a  Certiorari,    that  IfTue  is  joined  in  the 
Court  below,  and  a  Venire  awarded  for  the  Trial  of  it ;  for  it  appears  by 
"  16  Ed.  4.     that  ^  Book,  where  a  Certiorari  had  been  granted  in  fuch  a  Cafe,  that  the 
5.  pi_3.        Court  being  afterwards  apprifed  of  the  Matter,  remanded  the  Caufe. 
162.  °^°  Sc5t.  31.     It  feems  '  agreed,  That  a  Certioraj-i  fliall  never  be  granted 

=  iSaik.  149.  to  remove  an  Indiftment  or  Appeal  after  a  Conviction,  [86]  unlefs  for=^ 
6  M^d  fome  fpecial  Caufe,    as  where  the  Judge  below  is  doubtful  what  Judgment  is 

proper  to  be  given ;  for  unlefs  there  be  fome  fuch  Reafon,  the  Judge  who 
tried  the  Caufe  ;  fliall  not  be  prevented  from  giving  Judgment  in  it ;  for 
it  cannot  be  intended  but  that  he  is  beft  acquainted  with  the  Circumftan- 
ces  of  it,  and  confequently  beft  able  to  Judge  what  Fine,  or  other  Punifh- 
ment  is  proper  for  it. 

*  1  Sid.  296.  Seoi.  32.  But  it  hath  been  adjudged,  ^  That  a  Certiorari  for  the  Re- 
■1  Keb.  81,82.  movr,l  of  a  Prefentment  before  Juftices  in  Eyre,  of  a  Matter  which  is  in- 

quirable  and  punifhable  by  the  Foreft  Law  only,  fhall  not  be  granted  be- 
fore, but  only  after  Convidlion  -,  for  if  it  fhould  be  granted  before,  the 
Offence  would  be  difpunifhable  j  but  it  may  be  granted  after  Convi(ftion, 
in  order  to  give  the  Party,  the  Right  of  whofe  Freehold  is  concerned  in 
« Vide  Fiw.    it,  an  Opportunity  fo  far  to  '  traverfe  it. 

Aff.  442.  SeB.  3  3 .     The   Court  has  ^  refufed   to  grant  a  Certiorari  to  remove  a 

4  Inrt.  294.  Recognizance  of  Appearance  before  Juftices  of  Oyer  and  Tenm?ier,  &c. 
a? Ed  3.  48.becaufe  the  Court  below  is  moft  proper  to  judge,  upon  the  whole  Cir- 
?•■  70  cumftances  of  the  Cafe,  which  are  equitably  to  be  conlidered,  whether  it 

Bro.  Foreft,  3.  i  i  n        ^    j 

I  Sid.  296     ought  to  be  eftreated  or  not. 

zKeb.  81,82.      SeB.  34.     There  is  a  Rule  in  the  Court  of  King's  Bench,  That  no  Or- 

*  Dominus  ^j^j.  of  Commiflioners  of  Sewers  ought  to  be  filed  without  Notice  given 
CombrHill.  to  the  Parties  concerned.  Alfo  it  is  every  ^  Day's  Praftice  of  that  Court, 
1  Georgii  I.  before  it  will  fuffer  the  Return  of  a  Certiorari  for  the  Removal  of  the  Or- 
« Vide ^i  Sal k.j^j.^  of  fuch  CommifTioners  to  be  filed,  to  hear  Affidavits  concerning  the 
zKeb.  137.  Fadts  whereon  they  are  grounded;  and  if  the  Matter  fhall  ftill  appear 
pl.  I.  k=ms  doubtful,  to  dired  the  Trial  of  feigned  IfTues,  and  either  to  file  the  Re- 
contrary.  ^^^^^  ^^  fuperfcdc  the  Certiorari,  and  grant  a  Procedeii4o,  as  fhall  appear 
k  Vide  2  Keb.  to  be  moft  reafonable  for  the  Trial  of  fuch  IfTues,  ^nd  to  give  *'  Cofts 
500  pl.  63.  againft  the  Profecutor  of  the  Certiorari,  if  it  appear  to  have  been  ground- 

lefs. 

SeB.  35.     As  to  the  third  Particular,  viz.  What  Reftraints  have  been  put 

by  Statute  upon  the  granting  a  Certiorari ;  It  is  enafted  by  1  ©"  2  Ph.  & 

jlf.  13.  pl.  7.  'That  no  Writs  &/"  Habeas  Corpus,  or  Certiorari,  J}:all  be  grant-    . 

ed  to  remove  any  Prifoner  out  of  any  Gaol,  or  to  remove  any  Recognizance^ 
«  VideSalk.  except  the  fame  Writs'  be  '\figned  ivith  the  proper  Hands  of  the  Chief  Jiijiicey 
150.  pl.  19.    cr  inhis  Abfence,  cf  one  of  the  fujUces  of  the  Court  out  of  which  the  fame 

Writ  f'all  be  awarded  or  made ;  upon  Pain  that  he  that  writeth  any  fuch 

Writs,  not  being  fgned  as  is  aforefaid,  to  forfeit  for  every  fuch  Writ  five 

Pounds. 

SeB.  36.     Alfo  it  is  enaded  by  5  Gf  6  Will.  &  Ma._  11.  That  in  Term- 

Time,  no  Writ  of  Certiorari  nvhatfoever,  at  the  Profeciition  of  any  Party  in- 

AiBed,  be  granted  out  of  the  King's  Bench  to  remove  any  hidiBtnent  or  Pre- 
Jenttnent  from  any  General  or  garter  Seffions,  bejore  Trial,  but  upon  Motion 

cfCounfel,  and  by  Rule  of  Court  made  in  open  Court.     But  it  is  provided,  That 


Chap.  2  7-  Of  Procefs.  28'^ 

/«  Vacation  fiuh  Writ  may  be  granted  by  any  ^-fu/lices  of  the  /aid  Court,  lebofe 
Names  Jl:all  be  endorfcd  thereon,  and  alfo  the  Name  of  the  Perfon  at  wbofe  In- 
ftance  it  is  granted. 

SeB.  37.     It  is  enadled  by  22  Cur.  .2.  12.  Par.  4.  That  all  DefBs  of  Re- 
pairs If/"  Caufeys,  Pavements,  Highii-ays,  or  Bridges,  Jhill  be  prefented  in  the 
Cotinty  oidy  where  fiiph  Caufeys,  ix.c.  He,  and  not  elfcwbere ;  andihat  710  IndiSi- 
ment  or  Prefenfment  fhall  be-  removed  by  'Certio!-tiri,  or  otherwife  out  of  the 
faid  County,  till  fitch  ItuiiSimcnt  or  Prefent?ne}it  /]:all  be  tr  aver  fed,  and  judg- 
ment thereupon  given.  And  it  is  farther  enadled  hy  ^  &  ^JV.  (3  M.  11.  That 
all  Matters  concerning  Highways,  &c.  fhall  be  determined  in  the  County  where' 
they  lie,  and  ?iot  elf  where ;  and  thct  no  Prefent?nent,  Indi^ment,  or  Order  made 
by  Virtue  of  that  A£i  f^all  be  removed  by  Certiorari,  &c.     But  it  is  cnadted 
by  5  ©■  6  /r.  iif  M.  II.  That  if  the  Right  or  Title  to  repair  fuch  Caufys,  &c. 
may  come  in  ^ejlicn  upon  Suggejlion   and  Affidavit  of  the  Truth  thereof,  a 
Certiorari  7nay  be  granted  to  remove  fuch  Inditlment  or  Prefntment  i?ito  the 
King's  Bench,  &c.  upon  the  like  Recognizance  as  is  required  by  the  faid  Sta- 
tute as  to  other  •■  Certiorari' s,  for  the  Removal  of  Indidlments  from  SefTions, »  See  the  S-a- 
for  which  I  flvall  refer  the  Reader  to  the  forty-fixth  and  following  Sedions. '"'^°'^ '3  ^ 
Alfo   it  hath  been  adjudged,  That  if  the  Seffions   nianiftrtly  exceed  their  p!r.  7^.^"'' 
Authority  in  malcing  Orders  concerning  Highways,  fuch '' Orders  may  be '' ^^e  B.  1 . 
removed  by  Certiorari  into  the  King's  Bench,  and  quafhed.  ^^-  ^7-  ^«=ct. 

Sea.  3,8.     It  is  enaded  by  7  (i?  8  Will.  &  Ma.  (1.  made  for  the  Reco-'°' 
very  of  fmall  Tithes  before  juftices  of  Peace,  That  no  Proceedings  or  "Judg- 
ment by  I'irtue  thereof  fiall  be  removed  or  fuperfeded  by  any  Writ  of  Cer- 
tiorari out  of  any  Court  whatfoever,  unlefs  the  Title  of  the  Tithes,  &c,  Jball 
come  in  ^eftion.     And  in  the  Conftrudion  hereof,  it  hath  been  adjudged, '  c  Oominos 
That  if  the  Party  infift  on  any  Matter  of  Law  before  the  Juftice  of  Peace,  ^'^''ver. 
which  is  any  way  doubtful,  as  on  a  Cuftom  in  a  Parifh  to  be  difcharged  Term'^  Hill 
of  a  certain  Kind  of  Tithe,  (Sc.  the  Order  may  be  removed  within  the-fextg  Geo.  i. 
Intent  of  the  Statute. 

SeB.  39.  And  it  is  enaded  by  12  Car.  2.  23.  Concerning  the  Excifc, 
Par.  35.  That  no  Writ  0/^ Certiorari  Jlmll fuperfede  Execution  or  other  Pro-\f^  ']^*g" 
ceedings,  upon  any  Order  by  Jufices  of  Peace  in  purfuance  of  that  Statute, 
but  that  Execution,  and  other  Proceedings,  foall  and  may  be  had  thereupon, 
any  fuch  Writ,  or  Ailowatice  thereof  notwithfanding.  And  the  like  is  ge- 
nerally enadled  by  other  Statutes  concerning  the  Revenue  ;  for  wliich  I  (Iiall 
refer  the  Reader  to  the  feveral  Statutes. 

,  Sedl.  4o.~  As  to  tlie  fourth  Point,  viz.  How  the  Fiat  for  a  Certiorari 
is  to  be  figned :  It  is  faid,  ''  That  if  a  Certiorari  be  taken  out  in  Va-  d ,  Sai  i 
cation,  and  tefled  of  the  precedent  Term,  the  Fiat  for  it  muft  be  figned  by  pi.  19. 
fome  Judge  of  the  Court,  fome  Time  before  the  ElToin-Day  of  the  fubfr- 
quent  Term,  otherwife  it  is  irregular,  and  the  Court  upon  Motion  will 
order  a  Procedendo.  But  it  is  faid.  That  there  is  no  need  for  any  Judge  to 
fign  the  Writ  oi  Certiorari  itfelf,  but  only  in  fuch  Cafes  wherein  it  is 
required  by  Statute. 

Seel.  41.     As  to  the  fifth  Point,  viz.  To  whom  the  Writ  Qi  Certiorari 
is  to  be  direded;    It  feems,  That  notwithftanding   "   regularly   it  ought  ".^  ^^^^- ' ■> 
to  be  direded  to  the  Judge  of  the    inferior  Court,  yet  in   fome  Cafes  it4  n'^'e.  ,5.  b, 
may  be  direded  to  the  proper  '  Officer  known  to  have  the  Guftody  of'^a- 
the  Record  to  be  removed,  and  in  fome  other  Cafes  to  ^others,  ss  fliall^ct^er^B '^^■" 
be   moft    agreeable    to    the-ufual  Courfe   of  approved  Precedents,  which  Hob.  135. 
^  feems  to  be  die  beft  Guide  whereby  to  judge  of  this  Matter.     And  ac-'  ^^''-  *-''• 

Raft.  Ent   1 10.  pi.  4.         s  See  t.he  Cales  cited  to  the  other  Parts  of  thii  Seftion.     *  D^'er  163.  pi.  56.     2  Lev.  22? 
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•  Regiiier  cordinglv  it  feenis,  That  for  an  Indidrncnt  or  ConteiTion  of  an  Ap]  trover 
juiiic.  74.  b.  before  .^  Coroner,  it  fhall  be  dire^led  to  the  Coroner  alone,  ^  and  for  an 
laiLEnt.  55.  Appeal,  both  "  to  the  Sheriff  and  Coroner;  and  for  an  Indidment  in  the 
a  2(13  b.  Cinque-Ports,  to  the  '  Mayor  and  Jurats ;  and  for  an  Indidment  at  an  Af- 
KijL^"!6  ^^^'^  '"  ^  Couniy  Palatine,  to  the  Chancellor  of  fuch  '  Comity,  who  fliall 
sopiach  9.    fend  for  it  to  the  Jafticcs  of  A-fTife. 

'"^'  42-  Stol.A.z.     ]f  the  Perfon    who  ouo;ht  to   certify  a  Record,  as  a  Tuftice 

21,  of     Peace,  (sc.  who  hath  taken  a  Recognizance,  G?f.  or  a  '  judge  of  A''//? 

Cro.  Ca  2^?,Pf'iiis,  who  hath  taken  a  Verdicl,  or  a  ^  Coroner,  wlio  hath  taken  an 
253.  264..  Inquefl,  &c.  happen  to  die,  having  fuch  a  Record  in  his  Cuftody,  it  feems 
3  Kcb  279.  That  a  Ctrtiornri  may  be  direded  to  his  Executor  or  Adminiftrator  to  cer- 
=  2  Ktb  7SO-tify  it.  '' Alfo  it  hath  been  adjudged.  That  it  may  be  directed  to  a  Ju- 
\^'  ,  J  ^  ftice  of  AfTife  to  certify  a  Record  of  AiTife  taken  before  his  Companion  in 
b.  his  Abfence. 

Cro^jac.  669.  Sgi-j^  ^2-  All  the  Precedents,  I  am  able  to  find,  of  Certiorari' s  for  the 
pi.  4/^  ^'  I^£"'>oval  either  of'  Indidments,  or  ^  Recognizances  from  Seffions,  are 
'Dyer  163.  dlreded  either  to  the  Juftices.  of  Peace  for  the  County  generally,  or  to 
p'-  54.  5v  fome  of  them  in  particular  by  Name,  and  not  to  the  Cujlos  Rotiihruiu;  and 
Raft  Entr.  according  to  '  Lamhard,  they  are  never  directed  to  him  :  Yet  it  is  taken 
439.  pi»-r4.  for  granted  in  the  "'  Tcar-Bcok  of  H.  7.  That  after  a  Recognizance  for 
2  koi.  Ab*  ^^^^  Peace  is  brought  into  the  CuJIos  Rctulorum,  it  fliall  be  certified  by  him. 
629  Lett  S.  But  furely,  if  the  Certionn-i  be  direcPced  generally  to  the  Juflices  of  the 
8  Bro.  certi-  County,  or  any  one  of  them,  it  may  be  as  well  returned  by  any  of  them, 
ind'iament,  ^^  by  tljC  Ciifios  Rotulorutn.  And  I  qucfiion  whether  it  can  be  well  "  re- 
23,  turned  by  him,  unlef?  he  do  it  as  Juftice  of  Peace,  naming  hinifelf  fuch  ? 

^y^^*^'!' ^40  But  if  there  are  fufiicient  Precedents  to  warrant  the  direding  the  Q7Y/0- 
8 , .  '  '  rari  to  him  as  Ciijlcs  Rotulorum,  there  can  be  no  Doubt  but  that  a  Return 
II  H.  7.  5.    by  liim  as  fuch  will  be  good. 

F  Reeifier  '^'^-  44*     ^.s  to  the  fixth  Point,  viz.  Where  a  Record  may  be  removed 

judic.  76.  b.  into  the  Court  of  King's  Bench  without  any  Writ  of  Certiorari  :  It  feems 
Rix'z  6  ^S'^'^'^'^'  That  if  "  a  Juftice  of  Peace,  or  other  Judge  of  Record,  having 
b.  taken    Recognizance,  or   Inquifition,  or    recorded    a   Riot,    or    done  any 

k  Regifter  Other  cxccutory  Matter,  within  his  Jurlfdiction,  have  ftill  continued  in 
f'^n  B°8  c  ^^^^  fanie  Commifilon,  &c.  without  any  Interruption,  the  Court  of  King's 
'  Lamb.  B.  4.  Bench  fh.dl  receive  fuch  Record  fiom  his  Hands,  without  any  Writ  of 
ch.  7.  Certiorari.     Alfo  it  feems  to  be  p  agreed,  That  upon  the  Death  of  both  the 

1.\\  2!'  Juftices  of  AfTife,  the  Clerk  of  the  Afllfe  may,  without  any  Certiorari, 
"Vide  Hob.  bring  in  the  Records  of  the  Verdidls  of  Nifi  Prius :  But  that  the  "^  Execu- 
'W\  Ch  *°''^  ^"^  Adminlftrators  of  a  Judge,  can  in  no  Cafe  bring  in  a  Record  without 
,3^^  "a  Writ  to  authorlfe  them  to  do  it.  Alfo  it  feem^s  to  be  '  agreed,  That  no 
Lamb.  B  4.  Record  which  is  executed  as  by  Acquittal,  &c.  can  be  brought  into  a  higher 
g'^Ed  18  Court  without  a  Writ.  And  it  feems  to  be  the  ftronger  '  Opinion  that 
pi  28.  neither  a  Juftice  who  is  out  of  Commifilon  at  the  Time,  nor  one  who  has 

Bro  Record,  been  out  of  Commifilon,  but  is  afterwards  reftored,  can  certify  any  Re- 
s^H.  t-  4-  a.  ^^^^   without  a  Writ  oi  Certiorari . 

5.  b.  SeB.  45.     As  to  the  feventh  Point,  viz.  V/hat  is  to  be  done  by  a  Defen- 

Cronipt.  132.  dan t  before  the  Allowance  of  a  Certiorari ,  It  is  enaded  by  21  '^lac.  8.  Par. 
p  D>er  163.  7,  8.  T^hat  all  Writs  of  Q.Q.xt\oxzx\  for  the  Removal  of  any  LtciiBvzent  of  Riot, 
^\-^^,S'T-i^- Forcible  Entry,  or  of  Ajfault  and  Battery,  at  any  ^.larter-SeJJions  of  the 
See"Ma?cV  Peace,  or  otkeriscije,  JImU  be  delivered  at  fome  ^arter-SrJJio)is  cf  the  peace  in 
112, 113. 

1  I  Dyer  163.  pi.  54,  55,  56.  R-iftars  Entr.  439.  pi.  14.  8  H.  4  4.  a.  '8  F.d  4.  18.  pi.  28.  Lamb.  B  4. 
rh.  7   f.  517.     Crompt.  I  33.  b.  '  Dalt.   ch.  134.      8  H.  4.  4.  a.  5.  b.     Bro.  Gananiie  J'  .Attorney,  9.     Bro.  Re- 

cord, 17,  64.     Bro.  Certiorari,  g.     Dyer  163    pi.  54.     Rait.  Enc.  438.  a.  b. 

Open 


C>  1 ; '.i n.   2  7 .  Of  Pi -ocel's .  2  (j  t 

o/jen  Court ;  an  J  that  the  Party  indiSied  (l:all  before  the  Allo'vi'ance  thereof,  he- 
come  bound  to  the  Profccufor  in  i  o  1,  with  fuch  fufjicient  Sureties  as  the  Jujlices 
of  Peace,  at  their  ^/arter-S'-J/iom,  Jkail  think  Jit,  ninth  Condition  to  pay  unto 
fuch  Profccutor  icithin  one  Month  after  Convitlion,  fuch  reafonable  Co/Is  and 
Damages  as  the  f aid  'Jujlices  cf  Peace  cf  fuch  Counties  where  fch  IndiSlments 
jhall  be  found  in  the  faid  Se/Jions  cj  the  Peace,  Jhall  aJJ'efs  or  allow ;  and  in 
Default  thereof  it  Jhall  be  lawful  for  the  faid  "Jujlices  to  proceed  to  Trial 
cf  fuch  Indiclments  ;  any  fuch  JVrits  o/"  Certiorari  notwithflaifding. 

SeB.  46.  And  the  like  Recognizance  in  the  Sum  of  40/.  is  required  by 
13  G?  14  Car.  2.  6.  Par.  16,  concerning  the  Highways,  on  the  Removal 
of  every  Indiftment,  &c.  on  that  Statute. 

Se5i.  47.     It  is  obfervabie,  That  thefe  Statutes  do  not  '  extend  to   all.,  K^b.  22c. 
Indidlmcnts  at  Sefllons  in  general,  but  only  to  thofe  particular  ones  therein  pi-  38.  727. 
mentioned:  But  this  Dcftd  was  in  a  great  Meafure  ''  fupplied   by  the^'^^?     ,.  , 
Rules  of  the  Court  of  King's  Bench,  which   upon  the  Removal  of  an  In- 3  3  pi^gg/  ' 
didment  from  London  or   Middlejex,  required   a  Recognizance   from    the  ^  '^'"d.  246. 
'Defendant  to  carry  down  the  Record  to  Trial  the  fame  Term,  on'  which  ^,^^'^''  ^^'^" 
the  Certiorari  was  returnable,  or  the  Sittings  after;  and  on  the  Removal  of  Far.  10. 
an  Indidmcnt  from  other  Counties    required  fuch  Recognizance  for  a  Trial'  ^'^°^''  ^^f 
pat  the  next  Affifes.     l^j']  2^^' 

SeB.  48.  And  agreeably  hereto,  it  is  enaded  by  5  ©■  6  /^F]  cs?  Af.  11. 
and  8  Gf  9  Guil.  3.  33.  That  all  the  Parties  indiSled  at  a  Gcfieral  or  S>uar- 
ter  Stfions  of  the  Peace,  profecuting  a  Certiorari,  before  the  Allowance  there- 
of ,  JImU  find  two  Jujficient  Manucaptors,  who  JJmll  enter  into  a  Recognizance 
in  the  Sum  of  2o\.  before  one  or  tnore  Jufiices  of  the  Peace  of  the  County  or 
Place,  (or  ''  elfe  before  one  of  the  judges  of  the  King's  Bench,  in  which^v\7..  By 
Cafe  fuch  Judge  ftoall  make  Me?ition  of  it  wider  his  Hand,  on  the  Back  of  the  '^'"'^^  ^[^ 
Writ)  and  the  Recognizance  floall  be  with  Condition,  at  the  Return  of  fuch^^^^''''^'  '' 
Writ,  to  appear  and  plead  to  the  IndiSiment  or  Prefentment  in  the  Court  of 
Ki?ig's  Bench,  and  at  his  own  Cofts  to  procure  the  IJfiie  that  fJnall  be  joined  upon 
the  faid  IndiSitnent  or  Prefentjjient,  or  any  Plea  relating  thereto,  to  be  tried 
at  the  next  AfJiJes  for  the  County  wherein  the  IndiSlment  was  found  after 
fuch  Certiorari  P;all  be  returnable,  if  not  in  London,  Weftminfter,  or  Mid- 
dlefex ;  ajid  if  there,  then  to  caufe  it  to  be  tried  the  next  Tertn  after  wherein 
fuch  Certiorari  fijall  be  granted,  or  at  the  Sitting  after  the  Jaid  Tertn,  if  the 
Court  of  King's  Bench  jhall  not  appoint  any  other  Time  for  the  Trial  thereof: 
And  if  any  other  Time  JJ:all  be  appointed  by  the  Court,  then  at  fuch  other  Time, 
and  to  give  due  Notice  of  fuch  Trial  to  the  Profecutor,  or  his  Clerk,  in  Court, 
end"  aljo,  That  the  Party  or  Parties,  profecuting  fuch  Certiorari,  J}:all  ap-c  viz  by8& 
pear  from  Day  to  Day  in  the  faid  Court  of  King's  Bench,  and  not  depart  witih^^'^-  3-  33' 
he  or  thty  foall  be  dijcharged  by  the  faid  Court :  And  fuch  Recognizances, 
Certiorari's  and  Indi'~!ments,  fl;)all  be  filed  in  the  King's  Bench,  and  the  Name 
of  the  Prcfecutor  (if  he  be  the  Party  grieved  or  injured)  or  fome  Publick  Of- 
ficer, endorfed  on  the  Back  of  the  Inditlnw^t ;  atid  if  the  Perfon  profecuting  fuch 
Certiorari,  beifig  the  Defendant,  Jhall  not,  before  Allowance  thereof,  procure 
fuch  Manucaptors  to  be  found  as  aforcfaid,  the  Jufiices  of  Peace  fiociU  and  may 
proceed  to  Trial  of  the  IndiS-ment  notwithjlanding  j'uch  Certiorari. 

Seel.  49.  And  it  is  farther  enac'ted  by  the  faid  Statute  of  5  &  6  W.  & 
M.  11.  That  if  the  Defendant  profecuting  fuch  Certiorari,  be  conviBed,  the 
King's  Bench  jhall  give  reajhnable  Co/Is  to  the  Projecutor,  if  he  be  the  Party 
gritved  or  injured,  or  be  a  Civil  Officer  who  fi:all profecute  on  Account  of  any 
FaSl  that  concerned  him  as  Ofiicer  toprofecute  or  prefent ;  lohich  Cofisfiidlbe  taxed 
according  to  the  Courfe  of  the  faid  Court ;  and  the  Profecutor,  for  the  Recovery  cf 

fuch' 
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fuch  CoJIs,  fl.all  'Within  ten  Days  after  Dema/iJ  made  cf  the  Diftnthwt,  ar.d 
Rejujhl  of  Payment,  on  Oath,  have  an  Attachuient  granted  againji  the  Defen- 
dant by  the  f aid  Court  for  fiuh  his  Contempt  j  and  the  faid  Recogjiizance  foall 
?:ct  be  difcharged  till  the  Cojlsfo  taxed  Jl  a II  be  paid. 

'  See  the  filth      5^,^y\  50.     And  the  like  in  EfFedl  is  '  enabled  by  the  laid  Statute  of  5  G? 

I'arag.  ^  j^r^  &  M.  II.  Concerning  the  Removal  of  Indidinents  by  Certiorari  within 

the  Counties  Palatine  oi  Chif^r,  Lar.cajler,  and  Durham. 

In  the  Conftrudion  pf  thefe  Statutes,  the  followiiig  Points  feem  moft 
remarkable. 

Sect.  5 1 .  Firft,  That  notwithftanding  by  the  exprefs  Words,  Juftices 
of  Peace  may  proceed  to  Trial  of  the  Indidments,  notwithftanding  the 
Certiorari,  if  a  proper  Recognizance  be  not  given  ;  yet  they  will  be  in  Con- 

"  I  Keb.  225.  tempt  to  the  Court  that  awarded  the  Certiorari,  if  they  make  no  ^  Return 

P'"  '^j  to  it  J  for  all  Writs  muft  be  obeyed  unlefs  good  Caufe  be  fhewn  to  the  con- 

598!  pi.  68.   trary  ;  and  the  proper  way  of  fliewing  it  is  to  return  it. 

90^.  pi.  I.         SeB.  52.     Secondly,  That  it  appears  from  the  manifeft  Purport  of  thefe 

'  '  •  7°-  Statutes,  That  they  extend  only  to  Certiorari' s  procured  by  Perfons  indidled  ; 
from  whence  it  follows.  That  thofe,  which  are  procured    by  the  Profe- 

e6Mod.  246.j;utQj-  of  an  Indidment,  remain  as  they  were  at '  Common  Law. 

-•zSalk  564.      Se5f.  53.     Thirdly,  That  ''  thefe  Statutes,   being  in  the  Affirmative,  as 

P''  ^'  to  the  Taking  cf  Recognizances,  do  not  take  away  the  Power  which  the 

Juftices  of  tiie  King's  Bench  have  by  the  Common  Law  of  taking  Recogni- 
zances upon  their  granting  Certiorari' s ;  from  whence  it  follows.  That  if 
any  fuch  Juftice,  granting  a  Certiorari,  fhall  take  a  Recognizance  .variant 
from  that  prefcribed  by  the  Adl,  either  as  to  the  Sum  or  Condition,  &c. 
Such  Recognizance  will  have  the  fame  Force  as  it  would  have  had,  if 
thefe  Statutes  had  not  been  made ;  but  it  is  faid.  That  the  Certiorari,  if 
procured  by  the  Defendant,  will  not  in  fuch  Cafe  be  a  Supcrfedeas  to  the 
Proceedings  below,  as  it  v/ould  have  been  at  the  Common  Law ;  for  the 
Statutes  feem  to  be  exprefs.  That  the  Seflions  may  proceed  notwithftand- 
ing any  Certiorari  procured  by  a  Defendant  whereon  fuch  a  Recognizance 
is  not  given,  as  is  expreily  prefcribed. 

Se£t.  54.     Fourthly,  That  if  the  Perfons  offering  to  be  Sureties,  appear 

•March  27.    jq  be  worth  20/,  the  Juftices  "  cannot  refufe  them. 

'  March  27.  SeSf.  ^§.  Fifthly,  That  if  divers  be  indidted  '  in  the  fame  Indidment, 
and  fome  of  them  find  Sureties,  and  others  not,  the  Indidment  ought  to 
be  removed  as  to  thofe  who  iind  Sureties,  (becaufe  they  ftiall  not  be  pre- 

si  Keb.  23i.judiced  by  the  Default  of  the  others.)  And,  as  ^  fome  fay.  It  ihall  be  re- 

Pj-  5 '  •  moved  as  to  the  others  alio. 

v>de6Ed.  4.      ^^^^  ^^^     Sixthly,  ^  That  the  Mafter  of  the   Crown-Office,  in  taxing 

March  III.    theCofts,    ought   only    to   confider   thofe    which    are   fubfequent    to   the 

^'l^^^-SS-  Certiorari. 

Sect.  ^y.  Seventlly,  That  the  Profecutor,  by  accepting  the  Cofts  fo 
taxed,  is  not  reftrained  from  aggravating  the  Fine  to  be  fet  on  the  Defen- 
dant, becaufe  he  has  a  F^.ight  to  fuch  Cofts  by  the  exprefs  Words  of  the  Sta- 
tutes ;  and  therefore  t'ae  Defendant  can  claim  no  Indulgence  from  ha- 
ving paid  them  :  But  in  other  Cafes,  after  a  Profecutor  has  accepted  Cofts 
from  a  Defendant,  he  cannot  by  the  Rules  of  the  Court,  aggravate  his 
Fine  ;  becaufe  in  fuch  Cafes,  having  no  Right  to  demand  Cofts,  if  he  take 
them  at  all,  he  muft  take  them  by  Way  of  Satisfadion  of  the  Wrong  ;  af- 
ter which  it  is  unreafonable  in  him  to  harrafs  the  Defendant.  And  this  I 
Saik.  55.  take  to  be  a  conimon  Practice;  tho'  in  '  Salhld's  Reports  there  feems  to  be 
5-  a  Note  to  the  contrary. 

2  ^t^?.  58. 


pi-s. 
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ScSi.  58.      Eighth/y,  'That  notwithltiuiding  the  CoiKlition  of  the  Re- * '  s.ik.  j;*- 
cognizance    (^itm    to    be   exprefs,    That   the    Defendant    ftiall    procure  a  ^ '  ''■■ 
Trial  at  the  next  Alllfes,  &c.  yet  it  fhall  not  be  forfeited,   unlefb  the  PrO- 
fecLitor    of  the    Indictment   give   Rules   according   to   the  Courfe  of  the 
Court. 

&v7.   59.     Ninthly^  That  after  fiich '' Recognizance  is  fo.fcited   by  the  t> ,  saik  3SC. 
Defendant's   not  procuring  a  Trial  according  to  the  Purport  of  the  Con-  P'-  '6. 
dition,  the  Court  will  not  hear  any  Motion  to  quafh  the  Indidnient,  or  ve°™s"scmcrT 
Certiorari.  Mich  6  Geo, 

^e5i.  60.    It  is  enafted  by  3  iQf  4  7/^.  ii?  M.  10.  Par.  6.  againft  Deer-ftealers,  '  • 
T^hat  no  Certiorari  Jl:all  be  allowed  to  remove  any  Proceedings  on  that  ylSf^  un- 
lefs  the  Party  conviSi  Jl.->a]l  becotjie  bound ^  with  good  Sureties,  injijty  Pounds  to 
pay  full  Cojls  and  Damages  within  ofie  Month  after  the  ConnjiSlion  fiall  be  con- 
h^firnied,  or  a  VxozzditvAo  granted.     [88] 

^  Sea.  61.  And  the  like  in  EfFed  is  enaded  by  4  G?  5  W.  ©  M  23.  and 
S  ^nna,  Sejf.  2.  Ch.  14.  in  Relation  to  Convidlions,  on  thofe  Ads  of  Of- 
fences concerning  the  Game. 

Se^.  62.     As  to  the  eighth  Point,  viz.  How  far  a  Certiorari  is  a  Si/per- 
fcdeas  to  the  Court  below  :   It  is  '  agreed  by  all  the  Books,  That  after  it  is  'Cro.  Car. 
illlowed  by  fuch  Court,  it  makes  all  its  fubfequent  Proceedings  on  the  Re-  \^^[.^\'  g 
cord,  that  is  removed  by  it,  erroneous.     Alfo  it  feems  to  be  generally  ^  agreed,  ,49^  " 
That  3i  Certiorari^  for  the   Removal  of  an   Indidment  of  Forcible  Entry  "Cro.El. 91 5i 
found  at  the  SelTions   of  the  Peace,  being  delivered  to  any  one  Juftice  of^'j^^ij      g 
Peace  of  the  fame  Place,  before  the  Statute  of  21  Jac.  i.  fet  forth  more  at  pi.  5. 
Large  Sedl.  45.  which  requires.  That  every  fuch  Certiorari  fhall  be  delivered  ^'oor^;;. 
at  fomc  Quarter-SefTions    in    open    Court,  did  (by   fuch   Delivery  without  ^  Sa'lk.  151. 
inore)  fo  far  fuperfede  the  Power  of  the  Seffions,  that  all  its  lubfequent  pi-  ^-z. 
Proceedings  thereon,  and  even  an  Execution  of  a  prior  Award  on  the  fimie 
Indidment,  would  have  been  erroneous.     And  it  feems  to  be  generally '^  a- 'Cro.  EI.91J. 
greed  that  any  one  fuch  Juftice  to  whom  fuch  Certiorari  rtiould  be  delivered,  X^oax  (it, 
might  and  ought  thereupon  immediately  to  have  ^w^vAcd  a.  Supetfedeas  to  pi.  921. 
the  Sheriff  in  order  to  have  flopped  the  Execution  of  any  prior  Award  of  Z''''^^^^'"'  ^° 
fuch  Court  upon  fuch  Indidment.  F.  n/b^237» 

SeB.  63.     It  feems  to  be  the  better  *' Opinion,  That  2.  Superfededs  en  Letter  E. 
inch.  zCe?-tiorari,  being  delivered  to  the  Sheriff  before  he  hath  begun  to  f^^^'^^j '2*' 
put  a  Procefs  in  Execution,  will  make  his  fubfequent  Execution  of  it  wholly  915,  9,6. 
void  ;  becaufe  it  is  a  miniflerial  Ad,  and   not  a  judicial  one.     But  if  fuch  ^'^°°^  ^77- 
Superfedeas  be  not  delivered  to  the  Sheriff  till  after  he  have  in  Part  executed  \  h.  H  P  c 
fuch  Award,  it  >^  feems,  That  he  may  afterwards  be  authorifed  to  go  thro'  215. 
with  it  by  a  Writ  oi  Venditioni  exponas,  in  the  fame  Manner  as  he  may  in  ^ ^^-  S^-  pL 
the   like  Cafe  after  a  Writ  of  Error ;  but  I  ^  queflion,  Whether  he  can  Veiv.  6. 
lawfully  proceed  after  fuch  Superfedeas  adually  delivered   to  him,  without  Cro  Eliz. 
the  M^x\t  oi  Venditiojii  exponas?  ["^R^.A^r. 

Seel.  64.     it  feeiris  to  be  the  flronger  Opinion,  That  a  Certiorari,  being  894.  pi.  4. 
once   delivered,    makes   all   fubfequent   Proceedings  on   the  Record   that  ^  ^°'- •■^'"■■ 
ought  to  be  removed  by  it,'  '  erroneous,  by  Force  of  thefe  Words,  Csr^//;  j  f^'^b.  160. 
nobis  terniinari  volumus,  ^non  alibi,  whether  fuch  Proceedings  are  before  pi- 4- '74  pi- 
er after  its  Return  ;  and  notwithilaixiing  the  Party  who  profecuted  it,  "e- bs^r?he'^' 
ver  make  any  other  Suit  to  have  the  Record  certified,  but  only  by  cauling  Books  next 
the  Certiorari  to  be  delivered.      And   in   this   Refped  a  Certiorari  hath  a  above  clccd, 
ftronger   Force    than  a  Writ  of  Error;  for  that   becomes  ^  of  no  Effed,  j'^j_'^p1°''^ig_ 

i  S.ilk.  147. 
pi.  T2.         'Yfl.  32.       Dy    24  5.p!.  65.     6  EI.  7.  1 1;   b.  16.  a.      Bro.  Recordare,  8.      Dak- Ch.  134.     Lamb.  B.  4. 
Ch.  7.  fol.  5»6.     Cont  Crompt.  132.  b.  133  a.     2  H.  H.  P.  C.  21  5.         ■«  Dyer  2  jj.  pi.  63.      1  Keb.  14.  p  .  35,  5^. 
pi.  12.  107    pi.  123.  iiS.  pi.  25.      !  Sid.  268   pi.  20.     2  Rol.  Abr.  491- pi.  7. 
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*Moor=73.  if  the  Pi\ity  who  profecuted  it,  negled:  to  get  the  Record  certified  in  a 
f  j^'^^t,'^^  p,  re;ifonable  Time  Alfo  it  feems  to  be  holden  in  fome  =  Books,  That  the 
;9.  /  very  Ifliiing  of  a  Certiorari  is  of  itfelf  ^  Superfedcns  to  the  inferior  Court, 
"  ijy.  222,  whether  the  Gv/Zcr^zr/  be  ever  delivered  or  not:  In  the  fame  Manner  as 
Aio  73.  pi.  iin  Appearance  in  the  Court  above,  and  a  Siiperfcdeas  purchaTed  there,  will 
'99-  avoid     an  Outlawry  pronounced  after,  though    fuch  Superlcdtuis  were  not 

'Cm  1'.^^  ''  delivered  to  the  Sheriff  before  the  qiiiiito  exaSlus ;  but  the  Contrary  hereto, 
z%z.\Cz.  in  Relation  to  a  Certiorari,  feems  more  agreeable  to  the  general  Tenor  of 
Videfup-a  the  Books,  and  the  Reafon  of  the  Thing.  And  it  hath  been '' adjudged, 
"^^  \]''  '  That  if  a  Certiorari  for  the  Removal  of  an  Indiaiment  before  Jufiices  of 
El.  152.  Peace  be  not  delivered,  before  the  Jury  be  fworn  for  the  Trial  of  "it,  the 
pr^29.9i5,  jiiftices  may  proceed.  Alfo  it  hath  been  "^  holden,  That  a  Certiorari  is 
Cro  jac.  43.  of  no  Effcfl,  unlefs  it  be  delivered  before  its  Return  is  expired.  And  it  is 
pi-  'o.  '  certain  that  by  Force  of  the  Statute  it  cannot  at  this  Time  be  any  *"  Super- 
y^iv.  52,  S7,y^,^y^^^  to  the  Proceedings  on  an  Indi<^ment  at  SefTions,  without  a  proper 
Cm.  Ca  79.   Recognizance,  &c. 

2  Jon.  209.  ^^.^/_  6^_  It  hath  been  ?  holden,  That  a  Ctr/.'cr^n  for  the  Removal  of 
pi'.  ,^  ,^50. ^pt  ^-  Recognizance  for  the  Good  Behaviour,  or  for  an  Appearance  at  Seffions, 
J7-  will   fuperfedc    its    Obligation.     But  this  would  be   highly  inconvenient; 

',' ^^^''•944' and  the  contrary  Opinion   feems  to  be  fupported  by  the  better  "^  Autho- 

f  Vide  fupra     I'ity. 

Seft.4jto62.  SeB.  66.  It 'feems,  That  if  an  Indidlment  be  vt\t\owc(\  hy  Certiorari 
Lett  F  ptVz  ^^^^^  ^^\it  joined,  and  afterwards  remanded,  the  Inferior  Court  fliall  pro- 
Dalt.  ch.  75.  ceed  to  Trial,  in  the  fame  Manner  as  it  would  have  done,  li  no  Certiorari 
I"  Cro.  Jac.      had  been  granted. 

Yefv.  207.  Se£l.   by.     I  (hall  take  it  for  ^  granted.  That   inferior  Courts  proceed- 

1  Bain.  155,  ing  after  a  Certiorari  delivered,  where  by  Law  they  ought  not,  are  pu- 
>'?6Ed  4  ni'^iable  for  a  Contempt ;  as  hath  been  more  fully  lliewn,  Chap.  22.  BeSi. 
pl.  3.  28. 

VideBro.  ^f>si^  68.     Alfo  it  feems,  That  by  the  Common  Law  if  a  Certiorari 

fnceT  pI'o.  t>e  once  filed,  the  Proceeding  below  can  '  never  be  revived  by  any  Prcce- 
cefs,  52.         dendo, 

^Raym.  i86.      ^^,^_  g^_     ^g  jq  ^he  ninth  Point,  •viz.  In  what  Manner  a  Certiorari  is 
t  ^Vent.  66.    to  be  returned:   [89]  I  fliall  refer  the  Reader  to  the  Form  in  which  it  is=f:j^ 
I  Silk.  144,   to  be  done,  to  '"  Lombard  and  "  Dalton^  and  fhall  farther  take  Notice  only 
>"  a''  reeJ  b      ^'^  thefc  following  Particulurs  ; 

the  Court  of  ScB .  JO.  Firjl,  That  every  fuch  Return  ought  to  be  under  the  Seal  ° 
King's  Bench,  of  the  Inferior  Court,  or  of  the  Juftice,  or  Juftices  to  whom  it  is  direded ; 
oftheKin^  ^"^'  if  ilich  Court  have  no  proper  Seal,  it  feems,  p  That  the  Return  may 
againiiwhit   be  Well  made  under  any  other. 

low,  Hii.  ^^.^_  ^  J  _  -  Secondly.,  That  every  fuch  Return  muft  be  made  by  the  very 

m  Lamb.B.  2.  finie  Perfon  to  whom  the  Certiorari  is  direcfled  ;  for  if  it  be  diredled  to  the  Ju- 
Ch.  2.  107,  flices  of  Peace  of  fuch  a  Place,  and  the  '^  Clerk  of  the  Pleace  only  return  it, 
""oahCh  °^"  ^'^  ^^^  Conftable,  or  to  the  -Recorder  of  B.  and  the  '  Deputy  Conftable, 
and  13+.  or  Deputy  P^ecorder,  return  it,  (without  fhewing  in  the  Return  that  the 
oCro  El.  Principal  had  Power  to  make  a  Deputy) ;  or  to  the  Steward  of  St.  Paul's, 
Vihfv.  jli.  ^'^'^  ^^'^^  Steward  of  the  Church  of  St. '  Peter  and  St.  PW  return  it,  nothing 
q  2  Salk  479  is  removed.  Yet  if  is  '  certain,  That  if  it  be  directed  to  the  Juflice  of 
',Rol  Ab.  che/ler,  it'  may  be  returned  by  J.  B.  Chief  Juftice;  for  the  fame  Officer 
754.  pl.  14.  is  known  to  be  meant,  in  the  Writ  and  Return,  and  his  Defcription  in  both 
2Keb.3Ss.  is  in  Subftance  the  f-.me.  Alfo  it  is  "  faid,  TJiat  if  a  Writ  of  Error  be 
pl.  56. 

»  Cited  z  Keb. 

385.pl   s6.         '  1  Sid   64.     1  Lev   50.     2  Salk.  452.      i  Keb    165    pl.  120    187.  pl.  168  "Yel.  2(2.     Cro. 

Jac.  254,  25;.     I  Sid.  349.     I  Keb.  941.  pl.  62.      2  Keb,  385.  pl.  56.      i  Rol.  Abr.  753,  754. 
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direded  to  fevci-.d  Juftices,  and  returned  by  Part  of.  them  only  ;  yet  If  it 
'truly  recite  the  Record,  it  lb  far  rcmo\es  it,  that  a  new  Writ  of  Error ,  y.,j_.  y^,,^ 
lies,  de  r^cordo  quod  coram  nobis  rtfuiet,  &c.     And  ^"  ^arc  how  the  Court  6, 7. 
fliall  proceed  upon  the  like  Mif-rcturn  of  a  Certiorari  ?  2SII.6.  12. 

St'SL  72.  Thirdly,  That '  regularly  a  Recognizance  taken  by  a  Juflice  "^  Kot. 'Vbr. 
of  Peace,  whether  it  ftill  actually  continue  in  the  Hands  of  fuch  Jullice,  7)'3- i-et.  (^ 
of  '  have  been  fent  by  him  to  the  Clerk  of  the  Peace,  ouglit  to  be  certified  J i:!':"  p  jsg  r 
on  a  Certiorari  for  the  Removal  of  it  by  fuch  Juftice  only,  until  it  be  made  7,.  Leuer  D.' 
a  Record  of  the  Scflions,  ^  after  which  it  (hall  be  certified  in  the  fame '2' H  7. 21. 
Manner  as  the  other  Records  thereof  fliall  be.  Oo'*  lac  660 

SeB.  73.     Fourthly,  That  it  is  '  adv'ifeable.  That  a  Return  to  a  Certio-  2H.7  1  pi. 2'. 
rari  direded  to  Juftices  of  Peace,  for  the  Removal  of  an  Indidlment  taken  ^"P"^"  ^^'^• 
before  them,  have  the  Claufe  NiCfion  ad  diver/as  Felonias,  &c.  as   well  in  d^Domina  Re- 
the  s  Defcriptio.n  of  the  Juftices  who  make  the  Certificate,  as  of  thofe  be-  gina  verfus 
fore  whom  the  Indiclment  ij  faid  to  be  taken  in  the  Caption  ;  which  xMat- ^''"^J^ns"*^'*' 
tcr  hath  been  already  confidered,  Ch.  8.  SrB.  33.  and  Ch.  25.  Sei^L  1 2 1 ,  >:  vide fupra 

122,    123.  Sea.  43. 

Sec%  74.     Fifthly,  ''  That  the  Perfon  to  whom  a  Certiorari  is  diredled,  gi^^'^^^^^O"- 
may  make  what  Return  to  it  he  pleafes ;  and  the  Court  will  not  flop  theb  zbj.b. 
Filing  of  it  on  Affidavits  of  its  Falfity,  except  only  where  the  Publlck  ^^:';^'^- 
Good  requires  it,   (as  in  the  Cafe  of  the  '  Commiffioners  of  Sewers)  or  forLeiterC. 
fome  other  fpecial  Reafon  :  But  regularly  the '' only  Remedy  againfi:  fuch  z  H.  7.  pi.  2. 
a  Falfe  Return,  is  an  Aftion  on  the  Cafe  at  the  Suit  of  the  Party  iniured  ^',°  ^^^'^^' 
by  it,  and  an  Information,  &c.  at  the  Suit  of  the  King.  Dalt.  Ch.  70. 

SeB.  j^.     Sixthly,  '  That  whatfoever  Matters  are  put  into  the  Return '  ^rompton, 
of  a  Certiorari,  by  way  of  Explanation  or  otherwife,  befides  thofe  which  L^^b  g^^^^' 
are  exprefly  ordered  to  be  certified,  are  put  in  without  any  Warrant  or  Au-  Ch  7.  fol. 
thority,  and  confequently   fliall  be  no  more  regarded  by  the  Court  above,  5'^' 5 '  7- 

,••,'1111  1     11  -1  -^  '  Dalt. Ch.  134. 

than  it  they  had  been  wholly  omitted.  g  ^z  Ed.  4 

Se5i.  yb.     Seventhly,  That  "^  generally  the  Return  io  z  Certiorari  ought '2- b- 13- a- 
to  certify  the  Record  itfelf,  or  the  Tenor  of  it,  or  the  "  Tenor  of  the  Te-  'f  ""  '^'  '^' 
nor,  "  according  as  the  Writ  requires:  And  agreeably  hereto  it  hath  been  2R.3.9PI20. 
P  adjudged.  That  if  on  a  Certiorari   to    return   an    Order   of  Juflices   of  ^''°-  ^"^''■'^' 
Peace,  the  Tenor  of  fuch  Order  be  certified,  the  Return  is  naught ;  yet  caufe  a  Re-°' 
a  Return  of  the  Tenor  of  an  Indicftment  from  London  on  a  Certiorari  to  ™over  Plea, 
remove  the  Indidment  it  felf,  is  good  by  the  City-Charter,  as  hath  been  y^j^ ,  ^^^ 
already  fliewn,  SeB.  26.     Alfo,  it  "^  feems  to  have  been   generally  holden,  ^63.  pi.  48'. 
That  where-ever  the  Purport  oi  a.  Certiorari  is  not  to  proceed  upon  the  ""^ ''^■^°'^- 90. 
Record  to  be  removed,  but  only  to  try  an  IfiTue  of  Nul  tiel  Record,  it  is  Jrt"!frs^' 
fufiicient  to  certify  the  Tenor  of  the  Record,  whethier  the  Certiorari  re-  Norton,  Paf. 
quire  a  Certificate  of  the  Record  itfelf,  or  of  the  Tenor  of  it  only.     How-/'  "^""^"^ 
ever,  I  take  it  to  be  clear.  That  if  the  Court   which  awards  fuch  a  C?r- 34"^^^ 
tiorari,  have  no  Jurifdidion  to   proceed   on  the  Record  thereby  ordered ''^  Mod.  90. 
to  be  removed;  as  where  the  Court  of'  Common  Pleas  award  a  Certiorari^  ^^^'^^'^'  ''^^' 
for  the  Removal  of  an  Indidment  on  the  IlTue  of  Nul  tiel  Record,  con-  "Regirter 
cernlng  fuch  Indiftment,  the  Court  below  ought  only  to  certify  the  Te- °^'°'"-  'S' 
nor  of  it,  left  there  fliould  he  a  Failure  of  Juftice. 


a.  b. 


a.  -09 
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SeB.  yj.     As  to  the  tenth  Point,  viz.  Where  a  Record   is  removed  by  Letter  B 


"  F.  N.  B. 

24!;.  Leit. 


a  Certiorari :  Having  premifed  that  nothing  can  be  removed  by  it  where 

it  is  improperly  '  diredted,  or  '  returned,  for  which  I  fliall  refer  the  Reader  j  KebTi3.  pi. 

to  the  foregoing  Parts  of  this  Chapter;  I  fliall  in  this  Place  obferve  only  the  ^7; 

followino;  Particulars  J  """^■^o 

o  '  245.  Lett.  B. 

b.     Dalt.  Ch.  134.     Lamb.  B.  4.  Ch  7.  f.  515.        P  i  Salk   147.  pi    lo.     2  Salk.  492,  493.        "J  3  Keb.  1  j.  pi  ^7! 
Dyer  187.  pi.  4.       1  Keb.  107.  pi.  i  27.  '  1  Rol.  Abr   594  pi.  2.  395.  pi  i,  z.       Hob.13,-.  '  Vide  mpra 

Sea.41,  42,  43.      .  '  ViJe  fupra  Sed,  60,  &c.  ^ 

SeSf.  73. 
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I  Keb.  129 
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1  Rol.  Abr. 
753.  pi.  14. 
I  Rol.  Abr. 
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i  I  Rol.  Abr 
nance,  62. 
far.  gy. 
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Bro.  Record 
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SeSf.  78.  Kr/?,  That  it  feems  to  be  fettled  at  this  Day,  That  as  a 
Writ  of  '  Error  may  remove  a  Judgment  given  ;  and  a  '"  Rccordare  may  re- 
move a  Plaint  entered,  after  its  T'ljie  and  bcfoie  its  Return  :  So  likewife  a 
'  Certiorari  may  remove  a  Record  that  flmll  come  within  its  Defcription  be- 
fore the  Tiuie  of  its  Return,  tho'  there  were  no  fuch  Record  in  ejj'e  at 
the  Time  of  its  "T^jie,  ''  nor  at  the  Time  when  it  was  firft  delivered  to  the 
Court  below. 

Sc£l.  79.  Secondly,  That  as  a  Rccordare  will  remove  a  Plaint  that  was 
'  difcontinued  below',  becaufe  the  Court  above  will  proceed  only  on  the 
Plaint,  and  all  the  other  Proceedings  thereon  below  are  to  no  Purpofe  j 
there  feems  to  be  the  like  Reafon  that  a  Certiorari  alfo  may  remove  an  In- 
didment  which  was  difcontinued  below. 

Se£i.  80.  Thirdly,  That  as  a  Writ  of  Error  can  remove  no  Record 
which  materially  varies  from  the  Defcription  fet  forth  in  fuch  Writ  j  fo 
neither  can  a  Certiorari ;  as  in  the  following  Inftances. 

Seg}.  8 1 .  Firji,  Where  the  Writ  defcribes  an  Indidlment  or  other  Re- 
cord, taken  before  A.  B.  and  eight  others,  and  that  certified  appears  to  have 
been  taken  before  '  A.  B.  and  feven  others  only,  or  ^  before  him  and  the 
other  eight  mentioned,  and  others  alfo  befides  them;  or  where  the  Writ 
defcribes  a  Record  ^  ccram  A.  &  B.  &  fcciis  Juts ;  and  the  Record  cer- 
■  tified  appears  to  have  been  taken  ccra??!  C.  D.  &  Jhciis  fiiis  ;  or  '  where  the 
.Writ  calls  the  Juftices,  before  whom  the  Record  is  taken,  Jujliciarios 
nofiros,  and  in  the  P-ecord  certified  they  appear  to  have  taken  it  as  Juflices 
of  a  former  King. 

Se3.  82.  Secondly,  Where  the  Writ  defcribes  an  Indidment  for  ftealing 
■'  two  Horfes,  and  that  certified  is  for  ftealing  one  Horfe  only. 

Se£l.  83.  Thirdly,  '  Where  the  Writ  defcribes  an  Order  concerning  Fo- 
reign Salt,  and  that  certified  is  concerning  Salt  in  general. 

Sc5f.  84.  Fourthly,  "'Where  the  Writ  defcribes  an  Order  concerning 
the  Town  of  Necdham- Market,  or  concerning  the  -Manor  of  Aitjly,  and 
an  Order  concerning  the  Town  of  Needham,  or  the  Manor  of  Anejley,  is 
returned,  without  fliewing  in  the  Return  that  they  are  both  the  fame 
Town. 

Seel.  85.  Fifthh,  Where  the  Writ  mentions  only  °  Orders  againfl  A. 
B.  &  C.  or  Indidlments  wherein  A.  B.  &  C.  are  indided,  and  thofe  certi- 
fied are  againll  A.  only,  or  againft  A.  &  B.  only.  Yet  p  it  is  taken  for 
granted  in  many  Books,  neither  do  I  find  it  any  where  denied.  That 
a  Certiorari  for  the  Removal  of  all  Indiftments  againfl  A.  may  remove  one 
wherein  the  faid  A.  is  indided,  together  with  twenty  others,  fo  far  as  it 
concerns  him ;  becaufe  in  Judgment  of  Law  it  is  a  feveral  Indidment  as  to 
every  one  of  the  Perfons  indided.  But  I  do  not  find  it '»  agreed.  Whether 
in  fuch  a  Cafe  the  Indidment  fliall  be  removed  fo  fiir  as  it  concerns  the 
other  twenty  ? 

Se3l.  86.  Sixthlv,  Where  there  is  a  '  material  Variance  between  the 
Writ  and  the  Record  certified,  in  the  Names  or  Additions  of  the  Par- 
ties ;  as  where  the  Writ  gives  the  Defendant  the  Surname  of  '  Giggure,. 
and'  the  Record  certified  that  of  Giggeer ;  or  where  the  Writ  commands 
the  Removal  of  all  Convidions  againft '  Henvy,  Coachman,  quocunque  no- 

754..  pl.  7,  13.  Dyer  10;.  pi  6.  Yelv.  212.  i'  2  AfT.  pi.  3.  S.  P.  C.  70.  Letter  C.  Bro.  Vari- 
Lamb.  B.  4.  Ch.  7.  fol  518.  Bro.  Coro.  69.  Crompt.  1  32.  b.  i  Bulft.  15?.  '  r  Salk.  145.  pi.  4. 
nil  Salk.  452.     See  Cro.  El.  882   p!    14.      "12  Aff.  pi.  2.     Bro.  Variance,  66.       "  i  Salk.  146  pi.  9. 

Doinina  Regina  verfus  Hotfpurt,    Hill,  i  2  Ann.     Cont.  I  Rol.  Ab    sg;.  B.  2.  p6  Ed.  4.  5.  pi.  13. 

r7.     Lamb    B.  4.  Ch.  7.  f.  517.     Crompt.  132.  a.     Dalt.  Ch.  134.     Marchii2.  1  Affirmed  6  Ed. 

Bro  Ricoid,  57.  Lamb.  B.  4.  Ch.  7.  f.  517.  Crompt.  132.  a.  Dalt.  Ch.  134.  Denied,  March  iii, 
pi    51'.         '  Vide  1  Rol.  Abr.  754.  pi.  5,  6.         'Salk.  264.  pi.  8.         '  Adjudged  Mich,  tertio  Geo.  i. 
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mine  ccufcofitr,  ;ind    tholl'   certified  are  againft  Hc/iry  Mun.^oii,  Coachtnan  ;  »  ,6  A  j.  pi. 
or  where  the  Writ  calls    the  Defendant  Jw^//  '  of  Stiles,  and   the   Record  3'; 
John  Stiks ;  or  where  the  one  calls  him  "  Knii^ht  and  Baronet,  and  the  °w'j  •'''.^'^' 
Other   Baronet   only  ;   or   the   one     Uarret   M^ihnes,  and  the  other  Ger-  ja.  477. 
rar^  Mcilincs  ;  or  tlie  one  J.  S.  ^  miper  de  B.  and  the  otlier  J.  S.  nuper  de  C.  ^  ^^o'  '^'"■• 
or  the  one  J.  S.  of  B.  -  Saddler,  and  the  other  J.  S.  of  B.  Salter.     Yet  if  L'di  n'v'ari- 
the  Variance   be   only  in  the   Spelling,   and   the   Words    have    the  very  ancc  bcnvten 
fame  Sound  either  Way,  as   '  Bird  and  Bard,  «  Sbelbiiry  and  Shelbery,  i't  '3^^'"^^^',^?", 
feems  that  it  will  not  be  material;  becaufe  it  appears  not  by  any  Record  adjUgcd  fa'al. 
of  the  Court,  but  that  the  Name  in  the  Certiorari  may  be  the  true  Name,  ^  Adjudged  in 
and   the  Record  certified  .defcribing  one  by  a   Name  of  the  fame  Sound, '''^/"°'^^" 

„     ,.     .        .  ,     ,  1         r  n      r  n.  \  r        •  ,•         ^        •  .  lor  between 

fhall  be  intended  to   mean  the   lame  Perfon.     Alfo,  if   a  Cej'ttorart  name  Ainiwonh 
the  Party  without  any  Addition,  and  the  Record  certified,  name  him  with  ^^'^  WiHon, 
an  Addition;  yet  it  feems  that  it  may  be  probably  argued,  tliat  the  Record  pi''.' c^e^°,.'' 
may  be  well  removed  by  fuch  Writ,  in  the  fame  Manner  as  it  may  be  by  sid.  igs-'pi; 
a  Writ  of  ''  Error,  which  has  the   like  Variance.     But  if  a  Writ  of  Error  ."|^ 
defcribe  a  Perfon  with  an  Addition,'  which  is  omitted  in    the  Record  cer- pi.  fe.'^^' 
tified,  it  hath  been  '  lately  adjudged  contrary  to  the  Opinion  in  Sir  Edward  '  ^°'  A^""- 
Poke's  ''Third  Report  to  the  contrary  (which  feems  to  be  rather  contra- fero'^En- 2 
difted  than  fupported  by  the  '  Authorities  cited  to  maintain  it)  that  it  can-  pi.  14. 
not  remove  the  Record ;  and  the  Reafon  feems  to  be  the  fame  in  P^efpedl  of  ^°"'  ^'^^■^■ 
^Certiorari.  I'vL'crl: 

Se^.Sy.     As  to  the  eleventh  Point,  viz.  What  is  to    be  done  by  the  £!• '72- pi- 
Court  above,  where  the  Record  mentioned  in  a  Certiorari  is  not  removed  '  \^^ 
by  it :  It  is  ""■  faid.  That  fuch  Court  cannot  in  fuch  Cafe  proceed  upon  the  797.  Lett.  n. 
Record;  becaufe  in  Judgment  of  Law  it  flill  remains  in  the  Court  below,  '  Roi.  Ab. 
but  will  either  "  quafh  the  Writ,  and  "  award  a  new  one,  or  fuffer  the  Court  h  ^^sid' V*^' 
below  to  proceed  in  the  Caufe,  and  take  fuch  ''  Order  in  Relation  to  the  pi.  23.    ^^" 
Defendant's  Appearance  either   in  the  one  Court,  or  the  other,  to  anfwer  9^-6  .,p!.3, 
tlie  farther  Profecution  of  the  Caufe  againfl  him,  as   fhall  in  Difcretion  fe"  ^'' ^'' 
appear  to  be  mofl  proper,  *  Shute  and 

SeSf.  88.     And  now  I  fhall  confider  the  fixth  Particular,  -viz.  What  ^","  ^'^J".^g«'^ 
Procefs  is  to  be  awarded  after  the  Removal  of  a  Record  by  Certiorari  in-  Georgii"i° 
to  a  fuperior  Court:    As   to  which  I  take    it    to  be  agreed,  That,  after  9^.6.1. 
fuch  Removal,  if  the  Defendant   do  not   appear  in  the  Court  of  King's  Bro'var' 
Bench,  the   fame   'i    Kind    of  Procefs    lies    againfl    him  as   if  the  Caufe  ance,  e'^' 
had   been   originally  commenced  there.     Alfo   I   take  it   to  be  '  agreed,  ^"^^^^'- ^J- 
That  feeing   by  fuch  Removal  the  Caufe    below  is   wholly   put   without  Con't. 'iSid 
Day,  there  is   no  Way  to   nonfuit   the  Plaintiff,  before   he  hath  appeared  '04- 
in  the  Court  of  King's  Bench,  but  by  taking  out  a  Scire  facias   to   warn  ^^g"-'^'"^" 
him    to  profecute  his  Appeal  in  that  Court;    whereupon,    if  the   Sheriff^'s  Co.^z.  a. 
l-eturn    a   Scire  feci,    he   fhall  be   nonfuit.     And   if  the   Sheriff  return    a  '  ^°'-  ^'^^• 
Nihil,  a  Scire  facias  f cut  alias  fhall  be  awarded;  whereon,  if  the  Sheriff  Fg^e"  6  i 
return  a  fecond  Nihil,  I  do  not  find  It  '  agreed  what  ought  farther  to  be  7  Air.  pi.  5.' 
done.  26  Air  pi. 3 1. 

Secl.^.  As  to  the  feventh  Particular,  viz.  Where  the  Procefs  on  pi.' j"'' '''' 
an  Appeal,  Indidment,  or  Information  fhall  be  faid  to  be  difcontinued,  =^  R- 3  9  pi- 
er mifcontinued,    or  put  without  Day ;    having  premifed,   that  it  feems  ^°^/r.   1 

Vide  I  Sid. 
103.  pi    23.     2  Keb.  142.pl    15.  "1  Ktb    102.  pi.  106.      I  Saik.  147.  pi.  10.       °  Vide  3  hK.  pi.  3.       p  w^^q 

"""     '  ..     -  -.    2Q       g^^    Indidment,  50       Bro.  Coro.  69.      2  Keb    142     pi    1  r 

zH.  H  P.  C.  198.  'i  S.  P.  C  70.  Lett.  D.  E.  H.RC.2./' 
.  48  Ed.  3.  22  pi  2.  48AU".  PI3.  iSalk6t,62.  6  Mod 
Vjde  S.  P.  C.  70.  Lett.  D.   E    72.  Leu.  A.     48  Ed.  3.  22.  pi.  ^. 

O  to 


.2H    7.5 

5-  pl   3- 

3  Aff.  pl.  3.     : 

z  X.  3    9.  pl. 

I-am.  B.  4.. 

Ch.  7.  f. 

518.      Supra  Ch. 

25.  Sea.  ... 

Carth.  223 

,.     '  .S,  P 

.  C.  70.  Lett.  D. 

H  P.G.  2. 

246.     Bro 

Appeal, 

1  ;,  140.      Fiiz. 

Coro.   10;.      ' 

.48  Aff  pl. 

3.     Bio. 

Appeal,   15,  140 

Fi(z.  Coro. 
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to  be  agreed,  That  every  Suit,  whether  Civil  or  Criminal,  and  alfo  every 
Procefs  in  fuch  Suit  againft  Jurors,  ought  to  be  properly  continued  from 
Day  to  Day,  from  its  Commencement  to  its  Conclufion,  without  any  the 
LSr  .l*"^^'  1^^^  ^^P  °^'  C^^^"^  5  and  that  the  Suffering  any  fuch  Gap  or  Chafm,  is 
1  inch  of  Law  properly  '  called  a  Difcontinuance  ;  and  the  continuing  of  the  Suit  by  '°  im- 
43  >  •  .  _  proper  Procefs,  (as  by  a  Capias  inftead  of  a  Dijlringas)  or  by  giving  the 
^  It-  3*5'  P;ji-(;ies  an  '  illegal  Day,  is  properly  called  a  Mifcontinuance  :  I  fhall  for  the 
Bro.  Amend,  more  diflinft  Underftanding  of  the  Learning  of  this  Kind,  endeavour  more 
fL.  Procefs.  particularly  to  fliewj 
124,  127. 

1  H.  7.  2.  b.  Firft.  In  what  particular  Inftances  Procefs  is  generally  faid  to  be  difcon- 
-E3-.pi.tinued;  _ 

22E.  4. 3.pi.      Sccofidiy,  Where  to  be  mifcontinued.. 

'  2-  'Tbirdh'.  Where  to  be  put  without  Day. 

,2H.4.3.pl.  •^'  ^  ^ 

"ziH.  7.  i6.  And  firlt,  Procefs  is  generally  faid  to  be  difcontinued  in  the  following 
3R6.29.    Inftances. 

pi.  24.  Sect.  90.     Firji,  Where  the  fecond  is  not  tefled  on  the  very  fame  ''  Day 

i2H.4.3.pl.s.on  which  the  firft  is  returnable;  as  where  a  Venire  facias  \s,  returnable  on 
p°  w-7  ^'  *^^  23d  oi  January,  and  the  Dijlringas  is  tefted  on  the  24th  or  any  other 
KeiUv.  36.     fubfequent  Day. 

Finch  of  Law  ^^^_  ^^  Secondly,  Where  there  is  a  Term  intervening  between  the 
Co''Lk^3  2--  -^^^  ^'^'^  Return  of  a  '  Capias ,  for  the  Law  will  not  fuffcr  any  fuch  Ca- 
Bro.  Difcon-  pias,  left  thereby  the  Defendant  fliould  be  imprifoned  an  unreafonable 
p"o  df  f  ^  Time ;  but  an  Original  may  be  continued  by  any  '  other  Procefs,  except 
2'i,^o,\j,6x.z  Capias,  tho'  it  have  a  Term  or  more  intervening  between  its  Te/ie  and 
12H.  4. 18.  Return.  ^  Neither  is  it  any  Objeiflion  to  an  Exigent,  That  it  is  not 
^g^'^gg  made  returnable  on  the  next  Term  after  its  Te/le,  becaufe  it  muft  allow 
i6.pl.  5.       Time  enough  for  five  Counties  to  be  holden  between  its  "Te/le  and  Re- 


Fitz.  Amend. 


turn. 


c  Bro.  Difcon-      Sect.  gz.     Thirdly,  ^  Where   after   I  flue  or  Demurrer,  the  Court   give 

tkiuance  de     the  Parties  a  Day  to  a  diftant  Term,  without  making  any  Continuance  to 

ITh''  ^\g   ^^^^  immediately  following. 

pi'.  27.     '         Scl}.  93.     Fourthly,  Where  the  Term  to  which  the  Suit  is  continued  is 

" «  Buift.  14'.  adjourned,  and  the  Suit  is  '  not  adjourned  accordingly. 

Ydv.'mi,         Se^.  94.     Fifthly,  Where  any  of  the  Parties  are  defcribed  in  any  Conti- 

205.       '     nuance  of  the  Suit,  whether  on  the  ^  Roll,  or  by  '  Procefs,  by  a  Name  or 

Cro.  jac.  283,^(jjjtion  Variant  from  thofe  in  the  Orit;inal,  &c.  tho'  ""  only  in  one  Letter. 

6  Mod.  281,        Se^.  95.     Sixthly,  Where  after  Ilfue  joined  the  Procefs  is  "  not  conti- 

282, 283.      nued  from  Time  to  Time  againft  the  Jurors,  returnable  on  the  fame  Days  to 

I  |gj-  5'-     which  the  Suit  is  continued  on  the  Roll  againft  the  Parties, 

pi.  ,0.  Sci^/.  96.     Sevc7ithly,  Where  "  a  joint  Venire  is  firft  awarded  for  the  Trial 

Dy.  175- P'   of  all  the  Defendants  together,  and  afterwards  feveral  Ffz/m'^  for  the  Trial 

Cro.  El.  467.  of  each  of  them 

the  firft.  SeB.  97.     Eighthly,  Where  p  a  Venire  omits  Part  of  the  Ifilie  or  Ifllies 

Fitz.  Conti-     jQ  be  jj.|£^^_ 
nuance,  3. 
^8  Ed.  413. 

pi.  10.  Dalif.  108.  Dyer  175.  pi.  23.  Quaere  Bro.  Difcontinuance  de  Procefs,  23.  21  H.  7.  16.  pi.  27.  «  Da- 
lii.  io8.  I  Rol.  Abr.  484.  pi.  1.3.  "  Cto.  Jac.  236.  Yelv.  169.  2i  H.  7.  16.  pi.  27.  i  Rol.  Abr.  484.  pi.  8, 
9.  o.  Cent  /:  Bulft.  144.  3  Bulfl.  233  '  Vide  i  Danv.  Abr.  243.  4  E.  4.  40.  Fitz.  Difcontinuance,  27.  ■' Fiiz. 
Diicontinuance,  I.  Bro.  Amendm.  22.  4  H.  6.  6.  pi.  i  7.  40  E.  3.  18.  pi.  10  '  Fitz.  Amendm.  13,  17,  2i ,  27, 
69,77.  Difcontinuance,  7.  12,  17,  40,  42,  Error,  15.  Bro.  Difcontinuance  de  Procefs,  46.  Amendm.  50.  38  Ed. 
3.22!b.  3gEd.3.2i.a.  40  Ed  3.  3  i.  pi.  9.  34.  pi.  18.  8  H.  5.  2.  pi,  9.  7  H  6.  27.  pi  20.  9H.6.39.a. 
■"  Quire  4  H.  6.  6.  b.  Bro.  Amendm.  45.  Fitz.  Amendm.  21 .  "  21  Ed.  4.  20.  pi.  27.  Bro.  Difcontinuance  de 
Procefs,  53.  Continuance,  82.  °  Quaere  22  H.  6.  3  b.  4.  a.  Fitz.  Difcontinuance  1 1.  Vide  7  H.  6  27.  pi.  19 
p  Fitz.  Difcontinuance,  14,  35.  z  II.  5.  3.  pi.  16.  Vide  Bro.  Difcontinuance  de  Procffs,  63.  Quasre  Cro.  El. 
622.  pi.  14. 

Se£f.  98. 
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Se5}.  98.     Nintbh',  '  Where  a  Ve?7ire  omits  any  of  the  Parties.  •  Fitz.  d;(- 

St'5f.  99.  Tenthly,  Where  a  Juror  is  named  in  tht  Habeas  Corpora,  by  ^°""''^'^""' 
a  Name  '"  different  from  that  in  the  Panel  returned  on  the  Vei:i'-e ;  or ,  p^^ip.e.zr 
where  a  Juror  returned  on  fuch  a  Panel  is  wholly  omitted  in  the  HabcasV^-  ;o- 
Corpora  ;  but  in  thefe  Cafes,  if  the  Juror  fo  mifnamed,  or  "  omitted,  be  vvin^ch'yV'' 
not  fworn  at  the  Trial  of  the  Caufe,  it  is  '  queflionable  Whether  there  be  Br.  Amend'm. 
any  Difcontinuance  at  all?  5°'^ 

Se5f.  100.     Eleventhly,  V^hcvQ  d.  Venire  or  Dijiriiigas  are  iiTued  without bpi,2^ReV 
any  "  Award  on  the  Roll  to  warrant  them.  pleader,  4. 

Se&.  1 01.     It'  feems,  That  before  the  Making  of  the  Statutes  of  r  i  ^^^^'"2™:  f  ■ 
H.  6.  6.  and  i   E.  6.  7.  all   Pleas  and  ProcefTes    before  Juftices   of  Affile,  pi.  jo.  " 
Gaol-Delivery,  Oyer  ^nd  Terminer,  or  Peace,  or  other  the   King's  Com- '9^  6.39.3. 
miffioners,  were  difcontinued  by  tlie  making  a  new  Commiffion,  or  AlTo-pi  V  '''  '^* 
elation,  or  by  altering  the  Names  of  the  Juftices  or  Commiffioners ;    but27H.  6.  j. 
this  Mifchief  is   fully  remedied  by  thofe  Statutes.  P'-  33- 

Se^.  102.  If  an  ^  Indiftment  be  removed  by  Certiorari,  after  IfTue  tiltancer"?- 
joined,  and  Procefs  awarded  for  the  Trial  j  ^cere,  If  it  fliall  be  difcontinued,  ^''''^  '  ^*"^'* 
"if  not  remanded  before  the  Return  ot  fuch  Procefs  ?  '  ^^o^z'^b! 

Sect.  103.     As  to  the  fecond  Point,  viz.  Where  Procefs  is   generally  Fitz.  A- 
faid  to  be  mifcontinued ;  It  fecms,  That   where-ever  an   Error  in  Procefs  ""^"^^  57- 
doth  not  amount   to  a  Difcontinuance,  it  is    generally   called  a  Mifcon- a.'^b. 
tinuance ;  and  this  feems   agreeable  to   the  proper  Notion  of  the  Word  ;  Br.  Amend, 
for  as  a  Caufe  may  then  properly  be  faid  to  be  difcontinued,  v/hen  thcrej''gjj  ^^ 
is  either  nothing   at  all  done  to  continue  it,  or  nothing  but  what  is  as  to  i  Reb.  iSz, 
this  Purpofe  merely  void  in  Law  j  fo  it  feems  to   be  properly  laid  to  be 'g'-'Q^-zij. 
mifcontinued,  where  it  is  continued  amifs,  or  by  an''  erroneous  and  not  fifz°i)ircon- 
void  Continuance.     And    agreeably    hereto,   the   Books    which    fpeak    of  tinuance,  4. 
Errors    in    Procefs,  feem   generally    to  include  them    all,  without   '    Ex- f^*^"' !?  J^^*^* 
ception,    under    the    general   Heads    of   Mifcontinuance   and  Difcontinu-HnTance.""* 
ance.     And  this,  as  I  apprehend,  was   alio  the  Opinion    of  the   greater  But  19  H.  6. 
Part    of  the  Court  of  King's  Bench,  in  the  late  Cafe  of  ^  ITlM-mgton''^'^  5  ^^ 
and  Charlton.  pi.  39.  " 

SeSl.  104.     As   to  the   third    Particular,  viz.  Where   Procefs    fhall  be^7H.  6.  5. 
faid  to  be  put  without  Day:  It  feems  '  agreed.   That  by  the  Common  p-J  En- 
Law  all  Proceedings  upon  any  Indidlment,  Information,  or  Popular  Adtion,queft,  18. 
whereon    no  Judgment  had  been   given,  were  wholly  determined  by  the  ^  ^''- 3^- b- 
Demife  of  the  King,  and  that  nothing  remained   but  the  Indictment  orMtz^Difc. 
Information,  Original   Writ,    or   Bill,  which    were   put    without  Day  till  37,  38. 
re-continued   by   Re-attachment   to   bring  in  the  Defendants  to  plead  de^^'^  Amendm; 
710V0.     But  this  is  fully  "'  provided  for  by  4  Gf  5  /^.  3,  18.  and  1  Amice,  8.  are  to'  tbe 
By  which  it  is  enafted.   That    fuch   Procefs,  &c.  Ihall   continue    in    the  ""'"'■>'• 
fame  Force   after  the  King's   Demife,  as  it  would    have   had  if  he  had  586*  pL°i7.' 

lived.  =  Fitz.  Error, 

Seol.  105.     As  for  Appeals,   "  I  do  not   find  it  any  where  faid,  That  "^^ 
the  Pleas,  and  other  Proceedings  therein,   being  put  without   Day  by  the  f'' vide  fupra 
Demife  of  the  King  might  not  be  revived  by  a  fpecial  Re-attachment,  in  Ch.s.Sed.  y; 
the  fame  Manner  as  in  any  other  Adlion :  However  it   is  certain  at  this  ^',''',2'^' '°' 
Day,  That  by  Force  of   1  Ed.  6.  7.  and   i  Annce,  8.  neither  the  Writ  nor  Ra'.  En't.  77. 
Bill,  nor  any  Plea,  nor  Proceedings  therein,  fhall  be  any  way  difcontinued  P''^'  3' 
or  put  without  Day  by  fuch  Demife.  DiicontinT- 

ance  de  Pro- 
cefs, 52.     15  Ed.   4.   5.  pi.  3.     Supra  Sea.  66.         *'  Vide  Finch  of  Law  431.       Supra  Sedl.  89.       21  H.  7.  16. 
pi.  27.     39  E.  3.  20.  b.  '   21  H.  7.  16.  pi.  27.      Bro.   Difcontinuance  de  Procefs,  i  i,  47,  50,  57.     Amendment, 

17.     Cro.  Jac.  283,  2S+       I  DuliK  142,  143.         '' Trin.  1  i  Anna.         '700.30,31.     Cro.  Jac.  14.     Moore -jS 
2H.  H.  P.  C.  189,  209.         ■"  Vide  Supra  Ch.  I.  Sea.  12,  13.         "  Vide  7  Co.  30. 

I  SeB.  106, 
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P'-      Sc£t.  io6.   ■  It  feems  to  be  bolden  by  '  fome,  Tb.at  aW  Quifes,  whether 


keil.  2    pi   3 


Civil  or  Criminal,  are  difcontinued  ;  and  by '' others,  who  feem  to  fpeak 
Oo'.'e  /z  ''more  accurately,  That  they  are  put  without  Day,  by  the  Juftices  before 
pi  '•  whom  they  were  depending,  not  coming  on  the  Day  to  which  they  are 

'inuarKc  dT  Continued,  whether  fuch  Ablence  were  occafioned  by  '  Death,  or  any  other 
Pioceis  29  Caufe.  But  it  feems  to  be  agreed  by  all.  That  a  Caufe  fo  difcontinued,  or 
2^  Air  pi.  5  J.  ^vitl-iout  Day,  cannot  be  revived  without  a  Re-fummons,  or  Re-at- 
38.^  '  °  tachment;  which  if  they  are  '  Special,  may  revive  the  whole  Proceedings; 
i-  Co  Lit:,  but  if  "cnera'i,  the  original  Record  only.  Nor  do  I  find  that  any  Statute 
F  ■  'ch'^of  Law  ^^^^^  remedied  this  Mifchief,  except  in  the  Cafe  of  Affifes,  and  Juris  utriim, 
432,  433-      which  are  provided  for  by  i  £.  6.  7.  ^ 

Ra.  Ent.  77.  ^,,^^  jQ-,_  ^s  to  the  eighth  Particular,  172;.  How  far  Errors  in  Pro- 
Fitz  Difcon-  cefs  are  fital :  It  feenis  to  be  generally  taken  "  as  an  undoubted  Principle, 
timiance,  ig.  That  a  Difcontinuance,  by  fuffering  a  total  Chafm  in  the  Proceedings, 
Re  atuch-  ^y^ether  on  the  Roll  or  in  the  Procefs,  by  not  giving  a  frefli  Continuance 
23',"2'+-' "'''  UTJlanter  w^on  the  Determination  of  the  Precedent,  fliall  never  be  aided 
9H.  6.  40.  a  i^y  ^^  Appearance  and  pleading  over:  And  the  Book  ^  of  g  H.  5.  2.  pi.  7. 
24  E.  3  2j.  £,gj^^j,  j.^  |j.^yg  ^^  Opinion,  That  the  Mifreturn  of  a  Sheriff,  as  where  he 
sSAff  pi.  42.  returns  a  Ccpi  on  the  Award  of  an  Exigent,  is  not  faved  by  the  Defen- 
'.oAff  P'  ?9- Jant's  Pleading  over;  but  this  is  ^  queftioned  hy  Staundforde,  and  feems 
t^nuance'de"  Contrary  to  the  general  Tenor  of  the  other  '^  Books,  and  contradidled 
I'rocefs,  2.  both  by  '  Brook' \m^  ^  Fitzherbert^  in  their  Abridgment  of  this  very  Cafe. 
R^  a 'ach°"  ^"'^  ^"  ^^^  Probability  the  Book  is  mif-printed ;  for,  as  it  ftands  at  pre- 
ment'Ts.'  fent,  it  his  hardly  Senfe,  or  reconcileable  with  '  itfelf  But  if  a  Defendant 
4H.7.7.PI.6.  ^ppgj^j.jj^g  01^  erroneous  Procefs,  exprefly  except  to  it  before  he  have 
^■^ggjgg' pleaded  over,  there  have  been  many  ""  Authorities,  that  he  ought 
h.  to  be  difcharged,  and  that  "   new  Procefs  fhall  iffue    where    the  Defecft 

•> 7C0. 29. b.  £j.^  happened.  But  there  is  a  greater  °  Number  of  Authorities  to  the 
fachment.^^i.  Contrary  ;  by  v/hich  it  appears.  That  if  the  Original  be  good,  and  the  De- 
<=  iBuift.  143'  fendant  prefent  in  Court,  he  fhall  be  compelled  to  anfwer  it  let  the  Procefs 
Yeiv.  204.  yy^bereon  he  came  in,  or  the  Execution  of  it,  be  never  fo  erroneous,  or 
284.  ^^  '  defedive,  fo  that  it  never  were  difcontinued;  for  the  End  of  Procefs 
8H.6.29.  pi.  |g  tQ  compel  an  Appearance;  and  that  End  being  ferved,  and  a  legal 
2!  H  6.  16.  Charge  appearing  againft  the  Defendant  no  way  difcontinued,  the  Law 
pi  2  7-  will  not  fo  far  regard  a  Slip  in  the  Procefs,  as  to  let  the  Defendant  out  of 

1 2  H.  4,  1 7.  Q^^^,^  in  order  only  to  have  him  brought  in  again  in  better  Form.  And 
34  H.  6.  20.  therefore  where  a  Defendant  hath  excepted  to  the  Procefs  whereon  he 
pi,39.i8H.6.  bath  appeared,  that  he  was  f  never  ferved  with  it,  or  that  1  no  fuch  Pro- 
c  Li  ''2    a  ^"^^s  ^^^s  "^  ^^'^  QiS^:,  or   that  it  bore  "^  Tejle  before  the  Original,  or  that 

Bro.   Dilcon-  ,  ^.,       .  ,  ,  „ 

tinunnce  de  Procefs,  4,  1 1,  47.  Amendment,  17.  Fitz.  Procefs,  127.  Difcontinuance,  40.  Amendment.  27.  38  £.  3. 
22.  1).  19  H.  6.  39  a.  See  Bro.  Error.  3.  Repleader,  2.  and  Difc.  i.  Where  the  contrary  Opinion  is  faid  to  have 
been  holden;  but  this  feems  not  to  be  warranted  by  ihe  Cafe  at  Large  in  the  Year  Book.  '  Vide  fupra  Ch.  23. 
.•^ea  1^3.  eS.  P.  C.  169.  b.  h  -  Co.  4;.  a.  Fitz  Coro.  444.  Co.  Lit.  3  25.  a.  Salk.  59.  pi.  2.  1  Sid.  260. 
pl  7  1  r.oi.  Abr.  779.  Lett.  L.  780.  Yelv.  158.  Cro.  EL  582.  pi.  6.  Cro.  Jac.  311.  pi.  10.  See  the  Books 
cited  to  the  oilier  Parts  cf  this  Sedion.  In  i  Rol  Abr.  380.  pl.  6.  Notice  is  taken  of  three  Refolutions,  that  a  Ca- 
pias where  it  lies  not,  is  not  aided  by  an  Appearance  and  pleading  over,  and  of  a  fubfequent  one  contradifling  them. 
'-  Bro   Rellitution,   8.  ^  Fitz.  Coro.  68.     But  in  another  Part  of  his  Book  he  abridges   this   Cafe,   without  taking 

any  Exception  to  it.     Fitz,  Damage,   50.  '  Alfo  it  is  cited  in  Yelv.  204.     Cro.  Jac.  284.      i  BuKL  142.  for   tie 

Proof  of  the  contraiy  Opinion.  »  40  E.  3.  3  1 .  pl.  10.     47  Ed.  3.  14.  pl.  16.      18H.  6.  15.  ab.     3  H.  6.  9.  a. 

fitz  Repleader,  \.  Amendm.  14.  Procefs,  154.  Error,  82.  Bro.  Dilcontinuance  de  Piocels,  50,  57.  Default  and  Af- 
eearance,  11.  i  Rol.  Abr.  779.  L.  3.  3  Mod.  265.  But  the  Year  Book  of  8  H.  6.  29.  b.  from  which  the  abo(;e- 
cited  Authority  in  Brook,  Difcontinuance,  50.  is  taken,  feems  rather  to  Cuntradid  than  warrant  it.  "  8  H.  6.  29.' 
pl.  24.  12H.  6.  18.  pl.  15.  18H.  6.  i5.b.  47  £.  3.  14- pl  i6-  Bro.  Difcontinuance  de  Procefs.  II,  50,  57. 
Fitz    Procefs,  127.   DifcontiRnance,  17.  •   21  H.  7.  16.  pl.  27.     Fiiz.  Error,  47.     46  E.  3.  30.  pl.  28.     Bro.  Er- 

ror, 28.   Rclponder,  12.   Faux  Judgment,  4.       10  H.  7.  zi.  pl.  ij.     Yelv.  158.     i  Sid.  100.  pl.  10.  260.  pl.  7.  and 
(ee  the  other  Books  under  cited.          P  Fiiz.  Difcontinuance,  36.     9  H.  5.  3.fl.  8.     i  Rol.  Abr.  779.  L    I,  2.     46 
Fd.  3.  30   pl    28.     Bro.  Faux  Imlgment,  4.          1  10  H.  7.  21.  pl.  1  5.      12  H.  4.  i  8.  pl.  15.     Bro.  Error,  109.  Pro- 
cefs, 173.  J>Air.  36,  54.     21  II.  7.  16.  pl.  27.     8  H.6.  29.  pl.  24.     fi!z.  Procels,  127.         ■•  i  Sid,  406.  pl.  16. 
'  it 


.  39- 
6. 
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it  was  not  awarded  into  the  '  proper  County,  or  that  it  wiis '■  riot  retiirn-*38E.  3.  ? 
able  at  tx  proper  Day,  or  that  it  was  '  direftcd  to  one  v.'ho  v/as  no  0*^^1-291,.-.,, 
cer,  or  that  it  had  not  fo  many  Days  as  it  ought ''  between  its  'Tcj'le  and  Fitz.  Difcon 
Return,    or  for  any  ^-  other  fuch  hke  'DtkOc-    yef  he  hath  been  com-|,'"^"''J^^''' 39 
pelled  to  anfwer  the  Original,     And  agreeably  hereto  it  wtls  lately  '  re-pi^  4-.'''' * 
iblved,  upon   great   DeUberation    by   the  Court  of  King's   Bench,  againftCont.  40E.  i- 
the  Opinion  of  Mr.  Juftice  Powell,  That  the  Defendant  in  an  Appeal  o^W^^^-^^^^^ 
Death,  coming  in   upon  an  Exigent,    which  was   erroneous   for  v/ant  ofmcnt,  14. 
the  Words  de  morte  viri,  &c.  had  falved  the  Error  by  his  Appearance, '''^'■°- ^-^  J^z- 
notwithftanding   he  had  done  all  he  could  to  take  Advantage  of  it,  by  fgro.  Jour, 
craving  Ovlt  of  the  Proccls,  and  then  demurring.     And  ^  Note,  That  in  all  56.  ?4- 
the  Year-Books  above-cited  to  this  Point,  except  ^  one,  it  is  laid  generally,  D'''=<'""""- 
That  fuch  Errors  are  falved  by  an  Appearance,  without  ar.y  Mention  of  Error,  i6g. 
any  Amendment :  But   in   that  one  it  is  faid.  That  they  fhall  be  amend-  Amendment, 
ed.     Alfo    it   fecms,  that  ^^'here-ever  Procefs   is  awarded  '  inftanter   from  p°'^  ,^ 
Time  to  Time,  without  any  the   leaft  Break  or  Chafm,  and  the  Parties  "^  38. 
have  always  a  Day  upon  the  Roll,  all  other  Kinds  of  Errors  whatlbevcr  that '  ^  ^-  4-  « •• 
come  under  the  Name  of  Difcontinuanccs,  are  '  falved  by  an  Appearance,  ^'jt'Y  ,g. 
for  there  are  ™  Cafes  by  whicii  it  appears.    That   Defendants   appearing,  pi-  ^o. 
and  taking  Exceptions  to  fuch  Errors,  have  been  compelled  to  anfwer  to^j'^7-"- 
the  Original,  which  they  would  not  have  been,   if  fuch  Original  had  been  eFitz.'Dif- 
taken  to  have  been  difcontinued  by  fuch  Errors,  as  they  certainly  are  by  """"^^ance, 
an   Error,    in   fulfering  a  total  Chafm   in   the  Continuance.     And  if  th^ln  .  ,0. 
Original  be   not  difcontinued  by  fuch  Errors,  Why  fliould  they  not  be  as  pi.  1.0. 
much  lalved  by  an  Appearance,  as  any  of  the  other  Errors  above  mention- '  Widdnng- 
ed?  For  would  it  not  be  altogether  as  trifling  in  this,  as  in  any  other  Cafe,  ton,  Trin.  n. 
to  difmifs  a  Perfon  only  in  order  to  fend  for  him  again  ?  And  in  Crimi-  Anns.  \  ide 
nal  Cafes  this  could   not  but  be  of  the  utmoft  ill   Confequence,  by  gi- g  vtdl*  "e^°! 
ving  the  Defendant,  who  is  adlually   in  the  Power  of  the  Court,  an  Op- ^i. pi.  10. 
portunity  of  efcaping.  F"z-  Amend- 

Sea.   108.     But  it  feems   agreed   by  all  the  "  Books,  That  any  other  T^ "h.  ^'i  w' 
Difcontinuance  in  the  Procefs  againft  Jurors,  fhall  have  the  lame  Effedl  as  pi.  n. 
a  Difcontinuance  in  fuffering  a  Chafm  in  the  Procefs ;  but  it  feems,  That'^^,'^^ 
no  fuch  °  Difcontinuance,  whether  in  the  Procefs  or  in  the  Roll,  fhall  in 
any  Cafe  difcontinue  or  abate  the  Original  Suit ;  but  if  it  appear  before  ^eiv.  204, 
Trial,  fhall  Caufe  p  new  Procefs  to  be  awarded  where  the  firft  Fault  hap-  ^"j^'^j  ^g 
pened ;  and  if  after  Trial,  a  new  '^  Ve?iire  to  have  the  whole  '  IfTue  tried  282,  283, 
over  again ;  becaufe   the   firft   Venire  was  executed,  and  the  whole  Trial  ^^'^'  2^^- 
unwarranted.     But '  if  Judgment  be  given  on  a  Verdid   by   Jurors  ap-  Cro^ja'cVs^. 
pearing  on  a  Procefs  any  way  erroneous.  It  will  be  totally  erroneous  ;  be-  ^  i  Rol.  Aljr. 
caufe  the  Trial  was  wholly  unwarranted,  and  confequently  the  Ifliie  mif-tried.  ''^^u^'  ^"  „ 

Se£l.   109.     Alio,  as  I  apprehend,  any  other  Error  in  the  Procefs  againfl:  pf  ,5.'^' ' 
the  Jurors,  who  adlually    try  a  Caufe,  will    make  a '^  Mif-trial,  as  much  =' H.7. 16. 
as  thofe  which  are  called  Difcontinuances ;  as  where  fuch  Procefs  of  this  ''g  ^'  ^^  ^ 
Kind  is  av/arded  which   is  not "  proper  in  the  Cafe,  or  ivhere  it  is  di-i2H.  4. 3.  ' 
reded  to  a  "  wrong   Officer,  or   has  a  >'  wrone  Vifne,  or  ^  mifrecites  the  P'-  5- 

"  ^  Bro.  Difcon- 

tinuance de 
Procefs,  1 1.        Fitz.  Difcontinuance,  39.  '  Cro.  Jac.  3  1 1.  pi.  lo.  "38E.  3.22.b.         Fitz.  Difcont.  40. 

19H.  6.  39.8.  Amendment,  27.  Bro.  Repleader,  2.  Difcontinuance  de  Procefs,  i .  Error,  3.  3  H.  6.  9.  a. 
"fitz.  Amendment,  26.  Bro.  Amendment,  10,  92.  Difcontinuance  de  Procefs,  4.  19  [^.  6.  39.  a.  27  H.  6.  5. 
pi.  3}.       3  H.  6.  20.  pi.  39.  °  30  AIT.  pi.  36.       Cont.  Bro.  Difcontinuance,  47.       But  his  Note  is  not  warranted 

by  the  Books  at  Large,  which  are  27  H.  6.  5.  pi.  33,  and  34  H.  6.  20.  pi.  39.  f  19  H.  6.  39.  a.      34  H.  6. 

20.  pi.  39.  Fitz.  Amendment,  26,  57.  Enqueit,  18.  29  E.  3.31.  Bro  Amendment,  10.  Difcontinuapce,  30. 
30  Aff.  pi.   36.  1  6  Mod.  286,  287.     Fitz.  Difcontinuance,  24,  38.        22  H.  6.  3    b.  4.  a.  '2  H.  5.  3. 

pi.  16.     Fitz.  Difc    35.       Vide  9H. 4.7. b.       Bro  Enquell,  98.  '  Fairt  Judgment,  12.      Error.  16.      22  E.  3; 

2. pi.  12.      7H.6.  ;8.       2gE.  3.3i.a.  '  Vide  1  Danv.  Abr.  334,  33;,  352,  357,  455,  456.  "  7  H.  6. 

28.     Fitz.  Error,  i6.  »  1  Brow.  134.     Cro.  El.  574.  pi.  15.586.pl.  16.       Moore  356.  pi.  482.      Yelv.  ij. 

5Co.36b.  J' Cro.  El.  468.  the  firft.      Vide  fuprach.  23.  fedl.  92.      2  D.  Abr.  455,  456.      21  Jac.  ch.  i  3,  16 

and  17  Car.  2.  8.  *  Cro.  Jac.  89.  pi.   15. 

Vol.  II..  4  PI  former 


141, 
42.  143, 
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'Cro.  jae.  former  Procefs,  or  is  '  mifreturned,  or  ^  not  returned  at  all,  ^c.  For  if 
t  Danv.  Ab'r.  Error  of  this  Kind  have  fuch  Effecft  even  in  Civil  Anions,  where  they 
3S4.3S5.357-are  not  within  fome  of  the  Statutes  of  Ame7uhne?its  or  Jeofails,  as  it 
"Videzi  Jac.^g^j^g  ^^  )^^  admitted  that  they  have,  it  pLiinly  follows,  That  they  muft 
^Danv.Ab.  always  have  it  in  Criminal  Proceedings,  lince  '  no  fuch  Proceedings  are 
340.  pi- 2. 3- within  the  Benefit  of  any  of  thofe  Statutes.  But  if  an  Error  of  this 
34i.pl.  4. 5- Kind,  owing  wholly  to  the  Mifprifion  of  the  Clerk,  be  difcovered  be- 
*6^Mod.Vs^3,fore  Trial,  and  the  Amendment  of  it  will  fet  the  whole  Matter  right, 
«84. 285.  perhaps  it  may  be  ''  amended  by  the  Common  Law,  And  it  hath  been 
\  Saik-  5.'^  =  holden  clearly.  That  even  a  Difcontinuance  of  Procefs  of  may  be  amend- 
E.4"!40.     cd  by  Confent  of  the  Parties. 

Bro.  Amend.  5^^^  j  io_  Howfoever  an  Error  may  be  fo  far  falved  by  the  Party's  Ap- 
Difcomitu-^^'P^^rance,  that  he  fhall  be  as  much  compellable  to  anfwer  the  Original, 
ance  de  Pro-  as  if  there  had  been  no  fuch  Error :  Yet  if  he  were  fubjedl  to  any  Dif- 
cefs,  4,  47.  advantage  in  Refped:  of  having  fuch  Procefs  awarded  againfl:  him;  as  to 
Amendment,  the  Lofs  of  his  Goods  upon  an  Exigent,  or  to  the  Forfeiture  of  the  Privi- 
'59.75-  lege  of  Appearance  by  Attorney  upon  a  Pluries;  he '' fhall  wholly  avoid 
29  E^3-  32-^  fut-h  Difadvantage  when  fuch  Award,  which  (liould  have  caufed  it,  appears 
pK6s.^  "^^  to  be  any  way  erroneous,  whether  in  Refped  of  a  Difcontinuance,  or  Mif- 
Fia.  Amend  continuance,  or  otherwile. 

uTii]' i\.  ^''^'  ^^^'  ^^^°'  ^"^  ^®  ^^^^  Reafon,  it  feems  to  be  s  agreed.  That  if 
pi.  15."  a  Man  be  outlawed,  or  condemned  by  Default,  for  not  appearing  to  Pro- 
12H.  4.  18.  ^.g^j.^  which  is  any  way  erroneous,  he  may  take  Advantage  of  the  Error 
foH.'d.zg.a.in  Avoidance  of  fuch  Outlawry,  or  other  Condemnation;  for  no  one 
jH.4-'o.'  fliall  be  condemned  barely  for  not  appearing,  where  that  which  fhould 
s'p  C  iS  ^^^^  compelled  him  to  have  appeared  is  defeftive.  But  it  ''  feems.  That 
Letter  D.  ^'  a  Defedt  in  Procefs  in  an  Outlawry,  may  be  falved  by  the  Defendant's 
VideBro.Att.  purchaling  a  Pardon,  and  ftiewing  it  to  the  Court ;  for  that  fuppofes  that 
Sg!nt,  20.  there  was  fuch  an  Outlawry  againll  him,  as  needed  a  Pardon,  which,  if  it 
H.  P.  c.  271.  were  erroneous,  it  would  not  do. 

iwz.  Amend-  ^^^_  ^^^  ^losfi  far  a  Difcontinuance  of  one  Appeal  will  be  a  Bar  to 
Difcondnu-     another,  hath  been  already  copfidered,  Chap.  23.  Sc^.  J  32. 

ance,  40,  5  i . 

B™8  H^'  '  ^"^  ^^"^  ^  ^"^  ^"  ^^^  fecond  Place  particularly  to  confider  the  Nature 
pL^g.  '  ^  '  of  Procels  on  a  Crimin;^!  Accufation,  with  a  particular  Regard  to  Procefs 
43E.3.i7-b.of  Outlawry  only;  and  for  the  better  Underlknding  thereof,  fhall  confi- 
Fkz.' Amend- der  the  following  Points; 

mcnt,  77. 

Bro.  Appeal,  ^^  Whether  Procefs  of  Outlawry  lie  in  aUt  Criminal  Cafes  ? 

7.^feem  con-  ^    ^^^  ^^^^  Manner  it  is  to  be  awarded  in  general. 

13H.7.  8.b.  o    What  is  particularly  required  in  the  Award  of  it  againfV  the  Prin- 

cipal and  Accelliiry. 

Eiror,  47.  5^,^_    XI -J.     As  to  the  firft   Point,  viz..  Whether  Procefs  of  Outlawry 

fn're°dePro-  lie  in  all  Criminal  Cafcs :  I  take  it  to  be  certain.  That  it  lies  in  all  Ap- 
ceis.  17.  peals,  '  whether  of  Felony  or  Maihem,  and  in  all  Indictments  of  Treafon 
I  sid.  100.  Qj.  peiony,  and  on  all  ''  Returns  of  a  Refcous ;  and  alfo  in  all  Indi(ftment8 
pi  3. 2^°- P'- ^j£  1  y^efp'^fs  yi  Q  Armis.  Alfo  it  feems  probable,  That  it  lies  on  an  In- 
Bro.  Reftitu-  didtment  of  ■"  Confpiracy,  or  "  Deceit,  or  any  other  Crime  of  a  liigher 
tion,  8.  Nature  than  a  Trefpais  with  Force  and  Arms,  but  °  not  on  any  Indidraent 
^  men  men ,  ^^^  ^  Qime  of  an  inferior  Nature. 
5)E.  4•I8■pl• 
»°■tJ  o  nl  10  Fitz  Charter,  25.  Difcontinuance,  (;i.  *  Finch  of  Law  346.  Theloal  Digeft  of  V/riti, 
i,^  Vh"  ,/  nl'  I  \^H."6.6.pl.Q.  '^i3H.7.  21.  pi.  .-.  2lnrt.  665.  Cent.  Fitz.  Procefs.  56,  213.  29  E. 
^-  8nh'"^'UE^".,  pl.3^,.^  FinchofLawjs^.  Ero.  Exigent  s-.  3!  H.  6.  6.  pi.  9.  '  2  H.  H.  F/ C. 
^'  -8H  6  0  Pl.  2>-  Fi«-P'°-89-  Bro.  Exigent,  25,  2.<!,  46.  S.P.C.172.  22  H.  6.  7.  pi.  u.  ■•35IL 
6.%   Fl.9         •Vid«"E.4....pI-3'-     35H.6.6.p!9      Cent  8  H,  6.9.  pl.  2,.     Theloal  B.  k  ch.  ,5. 


Fitz.  Replead. 
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SeSl.   114.     It  fecms  '  agreed,    That  it  lies   not   on  any  A<!^ion  on  a'22E.4.irb. 
Statute,  imlefs  it  be  given  by  fuch  Statute,  either  exprefly,  as  in  the  Cafe  ^  ^- ^- 9  P'' 
of  a  '  Pt'demtinire,  and  many  other  Cafes;  or  impliedly,  as  where  a  Reco- Fitz.  Procefs, 
very  is  given   by  an   Aftion   wherein  fuch  Procefs  lay  before.     And  agree- ^'• 
ably  hereto  it  hath  been  adjudged.  That  it  lies  not  in  an  Aftion  on  the^^"    '°"'' 
Statutes  of '  Liveries,  or  of  "^  Maintenance,  nor  in  a  "  decies  ta?itum,  and  Exigent,  25. 
that  it  lay  not  in  a  Writ  of  ■  Entry  on   5  Ric.  2.  7,   till  it  was   given   by  "J"^  ''g°" 
23  H.  8.  14.  But  that  it  lies  on  a  Writ  of  Trefpafs  for  a  ^  Forcible  EntrygE!4. 2  pi. 8. 
on  8  H.  6.  9.  becaufe  the  Statute  exprefly  gives  a  Recovery  by  fuch  Writ,  See  the  Statute 
and  fuch  Procefs  lies  in  it  by  the  Common  Law.     It  feems  to  be  holden  ^^^^a'n^i^i'^ovi- 
in  the  ^  Year-Book  8  H.  6.  That  it  lies  on  all  Indidments  on  Statutes ;  =8 H.  6. 9  pi. 
but  the  contrary  is  adjudged  in  *  22  E.  4.  ds  to  the  Statutes  againft  Fore-l^' 
JlalUng;  and  it  is  there  laid  down  as  a  general  Rule,  That  it  lies  not  oncom.  Fit'z!'  ' 
an  Indidment  any  more  than  in  an  Adlion  on  a  Statute,  unlefs  it  be  ex-  Procefs,  gg. 
prefly  or  impliedly  given  by  fuch  Statute.  ^J  ^^  ^-  7- 

As  to  the  fecond  Point,  viz.   In  what  Mariner  Procefs  of  Outlawry  Quare  Bro. 
h   to   be   awarded   in   general :    I   fliall    obferve   the   following  Particu-  Exigent.  28. 

1  •  8  H.  6  Q. 

J^'-s;  pi.  2,.    ^ 

Sc'S.   115.     FirJ,  That  it  feems  to  be  agreed  \That  in  every  India-3!  H.  6.  6. 
menr  of  Appeal,  for  any  Crime  under  the  Degree  of  Capital,  there  muft  beP'-  9- 
three  Capias's  to  the  Sheriff  of  the  firne  County  wherein  the  Profecution  is  i^-". 
commenced,  before  the  Exigent  fhall  be  awarded,  unlefs  it  be  after  '  Judg- '  3S  H.  6. 6. 
ment;  in  which  Cafe  one  Qjpi^s  is  fufficient.     And  "  ^are.  If  three  C^-Fi'tz^'procefj 
pras's  be  not  ftlll  neceflliry  in  an  Appeal  of  Rape,  as  they  were  at  the  Com- 101. 
mon  Law,  notwithftanding  it  be  made  "  Felony  by  Statute  ?    ^  Bro.  Procefs. 

Sc3f.   116.     Secomily,  That   it   feems   to  be  "  agreed.  That  6ne  G>/'/^5,  g  Bro.Exigent, 
befof€^  the  Award  of  the  Exigent,  hath  always  been  fufficient  in  an  Indift-  35. 
jAcRt  or  Appeal  of  Death;  or  High  Treafon  ;  but  that  it  feems  r  doubtful  37  ^  6. 23. 
whether  two  Capias's  were  not  required  by  the  Common  Law,  in  all  In-  h  g  h.  6.  9. 
difSrments  and  Appeals  of  any  other  Felony.     However  it  is  certain,  ThatP'.-  2'- 
they  are  required  in  all  Indi(5tments  of  any  other  Felony,  by  25  E.  3.  14.3"^'    '°"^' 
bv  which  it  is  recorded,  That  if  after  any  Man  be  indiiied  of  Felony ,  before^  22  E.  4.  1 «,. 
the-  fujiices  in  tlieir  Scfions,  to  hear  and  deter  ?nine,  it  fall  be  commanded  to^- 
the  Shei'iff',  to  attach  his  Bodv  by  M-'rit  or  Frecept,  which  is  called  a  Oiipm  ;  -,."     '^'"  ' 
and  if  the  Sheriff  retu-rn-  that  the  Btdy  is  lict  found,  another  fall  be  i?iconti-  Vide  35  H.6. 
7ienfly  made,  refurnabk  at-  three  Weeks  after,  ivherein  it  fall  be  comprifed,  ^'  ^^  ^^ 
flMt  the  Sher'iff  fall  cmtje  tij  be- fifd  his  Chattels,  and  fafely  keep  them  till 'J  ,1.  '  ^^' 
the  Day  of  the  Writ  or  Precept  returned.     And  if  the  Sheriff  return.    That ''  Einch  of 
the  Body  is  not  found,  and  the  IndiSlee  cometh  ?iot,  the  Exigent  fall  be  award-  ,^^^_^^'' 
ed,  and  the  Chattels  JJmH  be  forfeit,  as  the  Law  of  the  Crown  ordaineth.    But  Rad.  F-nu. 
if  he  cmne  and  yield  himfelf  or  be  taken  by  the  Sheriff,  or  by  other  Minifer,  '88.  pi.  18. 
before  the  Return  o/" //jf  /^cw/f/' Capias,  then  the  Goods  and  Chattels  fall  be^^^^_  ^f^^^' 
faved.     It  feems  to  have  been  the  general  "i  Opinion,  That  this  Statute  ex-p'-  's- 
tends  ta  Appeals  as  well  as  Indiftments,  tho'   it  mention  only  the  latter ;  ^^"'- ^'"»*"^* 
but  that  it  extends  not  to  any  Indiftment  or  Appeal  of  Death,  tho'  it  Utiagary,  17. 
fpeak  of  Felony  in  general.  ^'f'  ^^- 

Seef.  117.  Thirdly,  'That  after  the  Sheriff  hath  returned  a  Cepi,  if  g.a"  ^  " 
he  have  not  the  Body  at  the  Day,  the  Court  will  not  award  an  Exigent  3  H.  4.  ir. 
on  the  Suggeflion  of  an  Efcape,  unlefs  the  Sheriff  will  return  one.  ^' o'e 

pi.  28. 

Fitz.  Exigent. 
7,27.  Finch  4-»6.  "  Vide  16  AfT.  pi.  13.  Fitz  Exigsnt,  lo.  Coro  i  75.  Bro.  Procefs,  148.  Exigent,  67.  "Vide 
fuprach.  23.  fea.  59  to;©.  •  S.  P.  C.  67.  a.  H.  P.  C.  209.  2  H.  H.  P.  C.  194.  Fitz.  Coro.  234.  1  H.  5. 
5.pl.  8.  Finch  3ji.  PFitz.  Coto.  1  84,  234.  22  Afl".  pi.  97.  Cbnt.  8  H.  5.  6.  pi.  25.  Fhz.  Exigent,  •?. 
IS.  P.  C.  67.  [H.  P.  C.  209.  '  Vide  Fiiz.  Exigent,  3,  28,  30.  Procefs,  226.  8  H.  5.  6.  pi.  25.  1  H.  j.  6.  pi  S. 
S.  P.  C.  70.  Lftter  G.     Fitz.  Exigent,  25 .     jo  Aff.  pi-  23 . 

3  Sea.    I  J  8. 
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SeSi.   II 8.     Fw/r//j/j?,  That  if  there  be  feveral  Appellees,  fome  of  which 

appear,  and  others  make  Default,  and  thofe  who  appear  plead  a  Plea  in 

Abatement  of  the  Writ,  or  any  fuch  Plea  in  Bar  as  goes  to  the  Whole, 

•  H.P.c.  2io.the  Suit  ^  fhall  be  continued  againft  thofe  who  made  Defiult  by  Capias 

L«er^  7°-  only,  and  no  Exigent  (hall  iflue  till  fuch  Plea  or  Pleas  fhall  be  deter- 

i»Ficz.  Exi-    mined. 

gent,  26.  SeB.   119.     Fifthly,  That  an  Exigent  fhalP  never  be  awarded  to  the 

iJefaulc  10.  Sheriff  of  any  other  County  than  that  wherein  the  Oftence  is  laid;  and 
22'E.  3.  II.  that  by  the  '  Common  Law  there  was  no  '  NecefTity  of  a  Capias  to  the 
P'-4-  Sheriff  of  any  other  County.     But  the  Law  relating  to  this  Matter,  having 

p°.";     '■    been  altered  by  feveral  Statutes,  I  fliall  fet  forth  thofe  Statutes  in  particular, 
iiH.  4.  72.  and  endeavour  to  (hew  how  they  are  to  be  underftood, 
^Fhz  Pro  '^''^-    ^^°-     ^"^  ^^^  ^^  '^  enadted  by  6  H".  6.  x.  That  before  any  Exigent 

cefs"^  H'  ^t'  awarded  againjl  Perfons  indiBed  in  the  King's  Bench,  ofTreafon  or  Felony, 
See  the  Pre-  Writs  oj  Capias  piall  he  directed  as  ivell  to  the  Sheriff  or  Sheriffs  of  the  Coun- 
Tr  and  8^0'  "^^herein  they  be  India  cd,  as  to  the  Sheriff  or  Sheriffs  of  the  County  whereof 
6.  10.  they  be  named  in  the  IndiBments;  the  fame  Capias  ha'-oing  the  Space  of  fix  Weeks 

Pr^ccfs^"'''  ^*  ^^'^  ^''^'  ^^  ^°"^^^  ^''"'''  ^y  ^^'"'  ^f"'^^^^"  of  the  faid  JiiJUces,  if  the 
34°,T5  5,''i64.CV?/£' rf^wZ/v  zV,  before  the  Return  of  the  fame ;  which  Writs  fo  returned,  the 
22'E.  3!  II.  Jufices  fall  proceed  in  the  Manner  as  they  had  done  before  the  Statute  :  And 
^'  Ed  if  any  Exigent  be  awarded  or  any  Outlawry  pronounced  againft  fuch  Perfo7is 

pL  7, '   '  '*'  before  the  Return  of  the  faid  Writs,  the  fame  Exigent,  fo  awarded^  with  the 
Dyer  295.  i^-Qutlawry  thereof  pronounced,  Jhall  be  void,  and  holdenfor  none. 
30  H.  6.  2.        ^('^'    '21.     And  it  is  farther  enadled  by  8  H.  6.  10.  That  upon  every 
pi.  7.  IndiBinent  or  Appeal,  by  the  which  any  SubjeB  dwelling  in  other  Comities  than 

ti  H.  4.  72.  ^^fj^,^.^  ji^^jj  jndiBments  or  Appeal  fmll  be  taken,  ofTreafov,  Felony,  and  Tref 
^ '   '  pafs,  before  the  Juftices  of  Peace,  or  before  any  other,  having  Power  to  take 

fuch  IndiBments  or  Appeals,  or  other  Commiffioners  or  fiftices,  in  any  County, 
Franchife,  or  Liberty  o/"  England,  before  any  Exigent  awarded,  prefently  after 
the  firft  Writ  o/"  Capias  returned,  another  Writ  of  Capias  fall  be  awarded, 
direBed  to  the  Sheriff  of  the  County  whereof  he,  who  is  fo  indiBed,  is  or  was 
fuppofed  to  be  cotiverfant  by  the  fame  IndiBment,  returnable  before  the  fame 
fuftices,  before  whom  he  is  indiBed,  or  appealed,  at  a  certain  Day,  contain- 
ing the  Space  oj  three  Months,  from  the  Date  of  the  faid  laft  Writ,  where  the 
Counties  be  holden  from  Month  to  Month ;  and  where  the  Counties  be  holden 
from  fix  Weeks  to  fix  Weeks,  the  Space  of  four  Months,  until  the  Day  of  the 
Return  of  the  faid  Writ ;  by  which  Writ  of  fecond  Capias,  the  Sheriff foall  be 
commanded  to  take  him  which  is  fo  indiBed  or  appealed,  by  his  Body,  if  he  can 
be  found  within  his  Bailiwick  :  And  if  he  cannot  be  found  within  his  Bailiwick, 
to  make  Proclamation  in  two  Counties  before  the  Return  of  the  fame  Writ,  that 
he  which  is  fo  indiBed  or  appealed,  fall  appear  before  the  faid  fuftices,  &c. 
at  the  Day  contained  in  the  faid  Writ,  to  anfwer,  &c.  After  which  Wi-it  fo 
ferved  and  returned,  if  he  which  is  fo  indiBed  or  appealed,  come  not  at  the 
Day  of  fuch  Writ  returned,  the  Exigent  fall  be  awarded.  And  that  every 
Exigent  and  Outlawry  otherwife  awarded,  or  pronounced,  fall  be  holden  for 
none,  and  void. 

SeB,  122.  But  it  is  exprefly  provided,  That  the  above-recited  Statute, 
concerning  Procefs  to  be  made  before  the  King  in  his  Bench,  ft  and  in  force. 
And  that  this  prefent  Statute  (JhiU  not  extend  to  IndiBments  or  Appeals  taken 
within  the  County  o/'Chefter.  And  that  if  any  Perfon  fall  be  indiBed  or  ap- 
pealed of  Felony  or  Treafon,  and  at  the  Time  of  the  fame  Felony  or  Treafon  fup- 
pofed, was  converfant  within  the  County,  whereof  the  IndiBment  or  Appeal  7nakes 
mention,  the  like  Procefs  be  tnade  againft  hi?n  as  was  ufed  before. 

SeB.  12^. 
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Beet.  123.  And  it  is  farther  cnadled  by  10  i?.  6,  6.  'Hat  fiub  J'aonJ 
Capias,  as  is  required  by  8  H.  6.  10.  Jhall  be  aivarded  upon  Iiulitimcnts  or 
Appeals,  removed  into  the  King's  Bend\  or  elj'civ/jere,  by  Certiorari  or  other- 
wife. 

SeFl.  124.     It  is  obfervable  that  it  fccins  to  be  holdcn  generally  in  many 
'  Books,   That  every  Outlawry   whatever,   on    an   Indidbaient    or   Appeal  *' E.  4.  1. 
againfi:    a   Perfon    Inhig    in    a   County  different   from    that   wherein   the^j:J_j  , 
Court   fits,    is  erroneoub,    if'  no   luch   Capias,    with   a   Command   to   the  pi.  2. 
Sheriff  to  make  Proclamation,  as  is  given  by  8  H.  6.   vvere  awarded  x.o'^-^-^- ^1, 
the  Sheriff  of  tlie  County  wherein    the  Party  is  fuppofed    to  be  conver- (.j'p^^;  ^^ 
ilmt,  before  the  Award  of  the  Exigent :   And  there  are  *'  Precedents  wherein  Fiiz.  Procei's, 
Outlawries  in  Appeals,  originally  commenced  in   the  King's  Bench,  have'°'- 
been  rcverfed  for  want  of  fuch  a  Capias.  Yet  it  feems,  That  on  the  other  Side  p[^  2.' 
it  may  be  probably  argued,  That  Indiftments  of  Trealon  or  Felony,  ori- "  ^^-  Kntr. 
ginally  commenced  in  the  King's  Bench,  are  exprcfly  provitled  for  by  the  y°J,l  f"'  ^  ^• 
"  Statute   of  6   H.   6,    which  requires,  That   a  Capias,   having  the  Space  6.  2  pi.  2. 
of  fix  Weeks  or  more,  fliall  be  awarded  to  the  Sheriff  of  the  County  where- f"^;  trror, 
of  the  Indidee    fhall   be   named;  and  this  Statute  is  taken  Notice  of  by  r^  g^t  c? 
that  of  8  H.  6.  which  exprefly  enads.  That  it  fhall  ftand  in  its  full  Force,  pi-  i,  2. 
and  therefore  cannot  well  be  imagined  to  intend  either  to  fuperfede  or  re- '  ^"^* '"P^* 
peal  it.     Efpecially,  confidering  tliat  it  begins  with  Juflices  of  Peace,  and  2  h.  li  p.  C. 
makes  no  exprefs  Mention  of  the  King's   Bench:    And  it    is  a  '  general '95- 
Rule,  in  the  Conftrudion  of  Statutes,   That  where  Things  of  an  inferior  [^  ^  ^°  '*^'' 
Degree  are    firfl  mentioned,  thofe   of  a  higher  Dignity  fhall   not  be  in- 
cluded under  fubfequent  general  Words.     Alfo  it   appears  from  the  Pre- 
amble oi'  10  H.  6.  6.  That   neither  Indidments  nor  Appeals,  removed  in- 
to the   King's  Bench  by  Certiorari,  were  within  the   Benefit  of  8  H.  6. 
ID.  before  the  Making   of  that  Statute,  which  exprefly  provides  for  In- 
didments and  Appeals  fo  removed  ;  and  there  feems  at  leafl  as  good  Reafon, 
that  Indidments  and  Appeals,  originally  commenced  in  the  King's  Bench, 
fhall  not  be   taken  to  be   within  the  Benefit  of  it.     To  which  may  be 
added.  That  it  feems  to  have  been  admitted  in  the  Tear- Book  of  ^  31  H.  6,'jiU.6.  n. 
that   an    Appeal,  originally  commenced   in   the  King's   Bench,  is   within  P'-  ^■ 
the  Equity  of  6  H.  6.    i.  and  that  an  Outlawry  thereon  is  erroneous   if 
there  were    no   Capias   containing   the   Space   of  fix  Week,  direded   to 
the   Sheriff  of  the  County  whereof  the   Appellee  is  named,   as  that  Sta- 
tute requires ;  by  which  it  feems   to  be   implied.  That  fuch  an  Appeal  is 
not  within  the  8  but  6  H.  6.  and  that  the  fame   is  flill  in  Force. 

Se^.  T25.     It  feems   to   have  been   '  agreed,  That   by  Force  of  thefef  s.  P.  c.  6?. 
Statutes,  a  Capias   fhall  be   av/arded   into  a  County  Palatine,    vrhere  the  '^■''"^''  P- 
Defendant  is  named   of  any  Place  in    fiich  County,  in  any  Indidment  or,,^'    '  ^°^' 
Appeal;    and  it    feems.  That  llich   Capias  fhall  be  direded  to,   and   re-2H. H.P.  c. 
turned  by  the  «  Chancellor  of  fuch  County;    and  it   hath  been  ^   faid, '9^' '97- 
That   if  he  will   not  return  it,  the  Exigent  may  be  awarded  as  well  as  if 3^  h,  b.  fi. 
he  had  returned   it;  becaufe  the  Court  cannot  compel  him   to   return  it,p!  "• 
and  the   Profecution    might   be  unreafonably  delayed,  if  the   Proceedings p"jj^(S°''-^^9' 
were   to   be  ffayed  till  he  fliould   return   it.     But  '  Stawideforde  makes  a  Pons,  22. 
^are,  Whether  the  Court  of  King's  Bench   may  not  enforce   a  Return  ^-'^ ''■'^'^  •  ^f- 
of  the  Writ?  t^^.-En^r. 

Seel.  1 26.  If  a  Defendant  be  exprefly  named  of  the  fame  County  52.  pi.  1,  z. 
wherein  he  is  indided  or  appealed,  and  be  alfb  named  under  an  Alias  diSlus"^  |^"  ^-  ^• 
of  another,  it  hath  been  ''  adjudged,  That  there  is  no  Need  of  any  Capias,  cont.  s.  P.  c. 

68.  Let.  D. 
Fitz.  Procefs,  197.     Bro.  Cinque  Port,  22.     "siH.  6.  l!    pi   8.     '  S.  P.  C.  69.  a.    Vide  Cro.  Car.  232,  2J3.     ^  ,  g 
4.   I.  pi.  3.     Fitz.  Procer?,  103.     Dytr  214-  pi.  44-     Bro,  Punlamation,  5    S.  P.  C.  68.  b. 

Vol,  II.  4  I  with 
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with  a  Command  for  Prociamation,  according  to  8  H.  6.  becaufe  that 
•  Supra.  Ch.  which  comcs  under  the  alias  didliis  is  *  no  way  traverfable  nor  material, 
fcs  P^c  68  -^^^^  ^^  ^  Defendant  be  named  of  B.  and  late  of  C.  there  is  ^  no  Need  of 
Lett.  B  any  Capias   to  the  Sheriff  of  the  County  wherein  C.   lies,  becaufe   it  ap- 

Fi  z.  Procefs,  pears  that  the  Defendant  is  at  prefent  converfant  at  B.  But  if  a  Defen- 
Oompton  ^'^"^  ^^  named  of  no  certain  Place  at  prefent,  but  only  late  of  B.  and  late 
,52.  of  C.  and  late  of  D.  &c.  being  all  of  them  in  Counties  different  from  that 

wherein  the  Profecution  is  commenced,  a  Capias  fhall  go  to  the  Sheriff  of 
"^  H  H*"p^  c     ^^^""y  °"^  °^  thoit  Counties. 

^^6^       '    ■      Sedh  127.     Notwithftanding  the  Words  are  exprefs,  That  any  Outlawry 
pronounced  contrary  to  the  Diredions  of  the  Statutes,  fhall  be  void  :  Yet  it 
<•  39  H  6,  i.feems  to  be  agreed,  '■  That  it  is  not  to  be  taken  to  be  utterly  void,  but 
Bro^  Utiaga-  ^"ly  Voidable  by  Writ  of  Error. 

ry,  34.  ScSi.  128.     As  to  the  third  Point,  viz.  What  is  particularly  required  in 

^"h'  6^       ^^^  Award  of  Procefs  of  Outlawry   againft  the  Principal  and  AccefTary,  it 

p^z.'    '    '    is  recited   by  the   Statute  of  Wejhninjler,  i.  14.  T^hat  it  had  been  ujed  in 

Fitz.  Error,   Jrjtne  Cowities  to  outlaw  Perfons  being  appealed  of  Commandment,  Force,  Aid  or 

ao  El  i-g.   -^''^^^/^j  icithin  the  Jame  Time  that  he  which  is  appealed  for  the  Deed  is  out- 

pl.  10.    '      laived :  And  iheraipon  it  is  provided.  That  none  be  outlawed  upon  Appeal  of 

3  Co.  59.  b.    Commandment ,  Force,  Aid  or  Receipt,  imlefs  he  that  is  appealed  of  the  Deed 

be  attainted :  So  that  one  like  Law  be  ufed  therei?!  through  the  Realm  ;  never- 

thelefs,  he  that  will  fo  appeal,  fjall  7iot,  by  Reafon  of  this,  ifitermit  to  leave  off 

to  co7nmence  his  Appeal  at  the  next  County  againft  them,  no  7nore  than  againfi 

their  Principals,  which  be  appealed  of  the  Deed,  but  their  Fxigent  Jliall  ;v- 

main,  until  fuch  as  be  appealed  of  the  Deed  be  attainted  by  Outlawry  or 

otherwife. 

In  the  Conflruftion  of  this  Statute,  the  following  Particulars  feem  mofl 
remarkable  j 

H.  P.  C.  SeB.  129.     Firjl,  That  it  feems  to  be  ■=  agreed.  That  it  extends  as  well 

I  °-  to  Indi(flments   as  to  Appeals,    not   only  becauf^  the  Word  *"  Appeal   in 

\^^[  ■  ■  the  Satute  may,  in  a  large  Senfe,  be  taken  for  any  Accufation  in  gene- 
2lnft.  183.  ral,  but  becaufe  Indictments  are  certainly  as  much  within  the  Reafon  of 
6  ^L^  'a'  ^^^  Statute,  as  Appeals ;  and  the  Common  Law,  for  the  ^  Settling  where- 
'9  Co.  119  a.  of  this  Statute  was  made,  did  ^  not  make  any  Diftinftion  in  this  Refpedt 
KS.  P.  c.  44.  between  Appeals  and  Indidlments. 

Leu  A.' 69!  '  ^^^-  ^3°-  Secondly,  That  it  feems  alfo  to  be  '  agreed,  That  where- 
Letter  B.  cvct  fomc  of  the  Defendants  are  exprefly  charged  as  Principals,  and  others 
"Braa.F.iz;.  as  AccefTaries,  before  the  Award  of  this  Exigent,  the  Outlawry  thereon 
See'Riht^f.  j.of  thofe  charged  as  AccefTaries,  cannot  but  be  reverfible  j  becaufe  it  ap- 
211111.183.  pears  upon  the  Record,  That  the  Exigent  iffued  contrary  to  the  Direc- 
'  ■^^  J^'^^- '7- tions  of  the  Statute.  But  if  feveral  be  outlawed  on  a  Writ  of  Appeal, 
pi.  47.  ^  which  ^  chargeth  them  all  alike,  without  any  Diflindlion,  I  '  fee  not 
44  Aff.  pi.  1 6.  how  any  Advantage  can  be  taken  of  the  Appellant's  not  having  purfued 
Ra.  Entr.  48j.j^g  Statute,  fmce  it  appears  not  but  that  he  might  have  charged  them  all 
"VideH.P.C.  as  Principals. 

-'°-  SeSl.  131.     Thirdly,  That   it  is  holden  both   hy  ""  Stawideforde,  "  Coke, 

200.'  and  °  Hale,  That  if  an  Appellant  take  out  the  Exigent  at   the  fame  Time 

ainft.  183.  againfi  all  the  Defendants,  he  muft,  when  they  appear,  count  againfi 
Let^B  -tf    '^hem  all   as  Principals,  and  fhall  be  concluded  to  count  againfi  fome  as- 

Lett.  A.  14S. 

Lett.  A.  '  Vide  43  E.  3.  17.  b.  iS.  a.  34.  pi.  47.  44  Aff  pi.  16.  Bro.  Appeal,  7.  79.  Bro.  Exigent  44.  Fitz. 
Forfeiture  14.  ■»  S.  P.  C.  46.  Lett.  B.  70.  Lett.  A.  "211111.183.  "H.P.C.zio.  2  H.  H.  P.  C.  200.  The 
Principal  Authorities  in  the  Old  Books  for  the  Maintenance  of  Ehi=  Opinion  feem  to  be  7  H.  4.  27.  Fitz.  Coto  go. 
20  E.  3.  7.  b. 

Principals 
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Principals,  and  others  as  AccefTaries,  becaufe  he  has  taken   out   fuch  Pro- 
cefs  againll  them  which  is  erroneous,  where  all   are  not  Principals.     But 
granting   that  an  Exigent  taken    out  at  the  fame  Time  againil;  all  the  De- 
fendants,   appear   to  have    been    erroneous,    when   by  the   Declaration    it 
appears  that  fome   of  the  Defendants  are  accufed  only  as  Accellarics,  and 
therefore  ought  not  to   have  had   an  Exigent  awarded  againft  them,  till 
the  Principal  had  been  attainted  :    Yet   feeing    this    is   only  an  Error   in 
the  Procefs  to  bring  in  the  Defendant,  and  all  fuch  Errors  are  falved  by 
an  Appearance,  as  the  Law  feems  to  be  now  fettled,  and  hath  been  more 
fully  fhewn,  SeSfions  107,  G'c.  It   feems  ^  queftionable  at   this  Day,  Whe- 'See4o  Afi". 
ther  an  Appellant  may  not  be  at  Liberty  to  declare  as  he  pleafes  againftP'-  ^5-  where 
Defendants  appearing  on   fuch    an  Exigent  ?  However  it  is  certainly  fafeft,  'thafperfons 
*"  and  mod  advifable  for  an  Appellant  when  he  comes  to  the  Exigent  to  appealed  as 
ftiew  which  of  the  Defendants  he  intends  to  charge   as   Principals,    and  g^^^^i^^^^^^ll^ 
which  of  them  as  Acceflaries,  and   to   take   out  the  Exigent  againft  the  in  by  Exigent 
Former  only,  and  a  Capias  againft  the  others.  were  ftiii  pro- 

SeB.  132.  Fourthly,  That  it  feems  the  better  '  Opinion,  That  where  ^rlirrie!! 
there  are  more  than  one  Principal,  the  Exigent  ought  not  to  ilfue  till  See  aifo  43  E. 
all  of  them  are  attainted.  3-  «7-  b  18. 

a.  3;.  pi.  47. 

44  Afl".  pi.  16, 
Bro.  Appeal,  7.  Exigent,  44.  Fiiz.  Forfeiture,  1 4.  i"  Bro.  Appeal,  107.  2oE.3.7.b.  «2lnft.i83.  i  H.  H. 
P.  C.  624.  2H.  H.  P.  C.  200,  201.  Plowd.  Cora.  29.  a.  dubitatur  7  H.  4.  36.  pi.  5.  Bio.  Appeal,  22.  Contr. 
Fits.  Exigent,  4. 


CHAP.     XXVIIL 


*A3  Of  Arraignment  in  general.    [90] 

HAving  fliewn  in  what  Manner  a  Perfon  under  a  Criminal  Accufa- 
tion  is  to  be  brought  into  Court ;  I  fliall  in  the  next  Place  endea-  2  H.  H.  P.  C 
vour  to   fhew   in   what  Manner  he   is  to  be  arraigned  or  put  upon  his*'6t0  225. 
Trial ;  and  this  I  coniider, 

Firjl,  As  it  relates  to  all  Criminals  in  general. 

Secondly,  As  it  relates  to  Principal  and  AceelTaries  in  particular. 

And  firft,  As  to  the  Arraignment  of  all  Criminals  in  general :  Having 
already  fliewn   in  the  Twenty-fifth  ^  Chapter,  That  regularly  the  Court*  Seft.  15, 
will   not  arraign  a  Man   upon  an  Indiftment  while  an  Appeal  for  the 
fame  Crime  is  depending  againft  him ;  I  flaall  hear  coniider  only  the  fol- 
lowing Particulars : 

Firjl,  In  what  Manner  a  Criminal  is  to  be  arraigned. 
Secondly,  Whether  the  Omiflion  of  it  will  be  Error, 
Thirdly,  Where  a  Perfon  fhall  be  arraigned  upon   feveral  Appeals  of 
Indicftments. 

As 
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As  to  the  fii-ft    Particular,  li-z.  In  what  Manner   a  Crhiiinal  is  to   be 
arraigned  ;  I  ihall   obfervc, 

Se&.  I.  Fir/},  That  every  Perfon  at  the  Time  of  his  Arraignmentj 
»3inft.  34,  Qiight  to  be  ufed  witli  all  the  ^Humanity  and  Gentlenels  which  is  con- 
zVnft.  315,  fiftent  with  the  Nature  of  the  Thing,  and  under  no  other  Terror  or  Un- 
3 '6.  eafinefs  than  what  proceeds  from  a  Senfe  of  his  Guilt,  and  the  Misfortune 

of  his  prefent  Circumftances ;  and  ..therefore  ought  not  to  be  brought  to 
^*7^p°r  ^"^^  ■^^''  ^"^  ^  contumelious  Manner ;  as  with  his  ''  Hands  tied  together, 
Bntton  14,  or  any  other  Mark  of  Ignominy  and  Reproach:  Nor  even  with  Fetters  on 
'7-  '  his  Feet,  unlefs  there  be  fome  Danger  of  a  Refcous  or  Efcape.  [91]  It=^ 

cap  31.'  •4eems  indeed  to  have  been  holden  by  '^  fome.  That  this  is  a  particular  Pri- 
'  Braclon  vilege  of  Perfons  in  Holy  Orders.  But  it  feems  the  "  better  Opinion,  That 
'37  pi- 3-  the  Law  makes  no  Diftinrtion  in  this  Refpeft,  between  them  and  Lay- 
H.  p.  c.  2,2.  men. 

2H.H.  P.c.  SeB.  2.  Seco?iJiy,  That  there  is  no  Neceffity  that  a  Prifoner  at  the 
Ke?y  10  Time  of  his  Arraignment  hold  up  his  Hand  at  the  Bar,  or  be  commanded 
^  Fitz.  Coro.  fo  to  do ;  for  this  is  '  only  a  Ceremony  for  making  known  the  Perfon 
432-  of  the  Offender  to  the  Court;    and  if  he  anfwer  that  he   is    the  fame 

Lett!  H. '^^  Perfon,  it  is  all  one. 

•3lnft.  34,  Sect.  3.  Thirdly,  That  on  every  Indid:ment  the  Arraignment  mufl;  be 
HP  C  212  "^  -E«^^{/^%  by  Virtue  of  37  E.  3.  15.  by  which  it  is  enadled,  That  all 
2  Inii  315.  Pleas  'which  pall  be  pleaded  in  any  Courts  whatfoever,  before  any  of  the  King's 
Britton  14.  fnfices  ivhatfoever,  or  in  his  other  Places,  or  before  any  of  his  other  Minijlers 
Brafton  i  7  ''^hatfoever ,  or  in  the  Courts  and  Places  of  any  other  Lords  whatfoever  nvith- 
pl.  3.  in  the  Realm,  (l:  all  be  pleaded,  Jloewed,  defended,  anfivered,  debated,  and  judged 

L  ^'  V  r"  ^^^  ^^^  Englifla  Tongue,  and  entered  and  inr oiled  in  Latin.  But  it  feems  to 
Keiy/io!  '  tiave  been  always  taken,  That  Appeals  are  not  within  this  Statute,  but  that 
*  Agreed  by  they  are  to  be  arraigned,  and  the  Plea  of  the  Defendant  to  be  read,  in  ^ 
^"^^  !:v^}'^^F^  French,  in  the  fame  Manner  as  anciently:  and  thus  I  have  often  known 

in  the  Lord  '  ,.  ii-r>/-i        -rx-n- 

Stafford's  It  done  in  my  own  ^  Experience ;  but  upon  what  Reafon  this  Difference 
Caie,  Raym.  between  Appeals  and  all  other  Profecutions  is  grounded,  I  have  never 
TxkA.  324.  heard.     [92]  .  '       .  .  ^ 

pi.  4.  SeSl.  4.     Fourthly,   '  That  an  Appeal  in  the  King's  Bench  ought  to  be  ar- 

^ -f""  ^'°-  raigned  on  the  Plea-fide,  unlefs  it  come  in  by  Certiorari,  in  which  Cafe 
pl'°22.  it  is  faid,  That  it  ought  to  be  arraigned  on  the  Crown-fide. 

iSalk,  61.  SeSl.  5.  Fifthly,  That  where  a  Writ  of  Appeal  is  abated,  the  Prifo- 
„'^/ '" 'J'^. ,  ner  Hiall   not  ''  be  arraigned  on  the  Count  at  the  Suit  of  the  Party,  be- 

Cale  of  Smith  ,~       t       ^  i  i       -vrr  •  i      i  i     •  ^  -in 

and  Bowen,  caufe  the  Count  depends  upon  the  Writ,  and  that  being  determined,  all 
Mich.  7.  Ann.  1  f^Hs  to  the  Grouud.  Yet  it  feems  certain,  that  if  the  Writ  were  good, 
vviddringtin  ^^^  Appellee  may  in  a  many  Cafes  be  arraigned  at  the  Suit  of  the  King 
and  Charlton,  upon  the  Count,  as  hath  been  more  fully  fliewn,  Ch.  23.  .SV^.  7,  8,  9,  10, 

Trin.  «'  ij       12      13. 

And  that  of 

Reeve  and  Se5f .  6.  As  to  the  fecond  Particular,  viz.  Whether  the  Omiffion  of 
Pafch''t'Geo  ^^  Arraignment  will  be  Error :  It  is  faid  in  the  third  "^  Mode7-n  Repoi't, 
1.  That  an  Attainder  of  High  Treafon  was  reverfed  for  this  and  other  Errors. 

'  2jon-2>o.  Neither  do  I  find  any  Precedent  of  an  Attainder  in  Coke's  Entries,  on  an 

I  Sid.  324.  J 

pi.  4. 

I  Salk.  62.  •=  Style's  Rep.  7.  '  Bro.  App.  44.  4  IJ.  6.  16.  Vide  fupraCh.  23.  Sefl.  10,  "3  Mod.  265.  Vide 
Raym.  408.     2  H.  H.  P.  C.  zi  7..  218. 

In- 
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Indiiflment  of  '  Treafon  or ''Felony,    in   which  it  is  not  exprefled  either ''Cok=%  Ent, 
in  thefe  Words,  Ad  bar  raw  hlc  duBus  in  propria  perfona  fiia  committitur^f^\^\  '''* 
marcfchallo^  &c.  &  [latim  de  fri-emiffis  (in  Cafe  of  Felony,  or  de  altis proditi-  16. 
onibus,  in  Cafe  of  High  Treafon)  ei  fuperius  impo/itis  alkcutus  qualiter  fe  ve- 
lit  inde  acqnictaj'e  dicit,  &V.  or  in  Words  '  tantamount.     And  therefore  it '"  Coke's  Ent. 
is  certainly  fafefl:  to  exprefs  it  in  every  Record  of  fuch  Attainder,  where  ^'^  P'- ^' 3' 
the  Party  appears  and   is  condemned,  whether  upon   Confeffion  or  Ver- pi.  y,  g.  356.- 
dift,  or  flanding  Mute,  &c.  Yet  I  find  it  wholly  omitted   in  every  At- P'- 9- 35 S- pi. 
tainder  upon  an  ■*  Appeal    in   Coke's  Entries,    and   much   oftner  "  omitted  | '' ^  °'^* 
than  exprefled  *  in  fuch  Attainders  in  Rajfal. 

SeSl.  7.     As   to   the  third   Particular,  viz.    Where  a  Perfon    fliall    be  £„(  ^^^^^j  2. 
arraigned   upon    feveral    Appeals   or   Indidments :    It  feems  that  by  the  d  see  Coke's 
Common  Law,  if  a   Man    be  appealed   of  divers   Robberies  at  the   Suit  Ent  from  f. 
of   divers    Perfons,     he    may   be    feverally  ^  arraigned    on   each    Appeal, '^ '°  ^°' 
and  then   feverally   tried    on   each,  that  each  Appellant  may  be  equally  °  See  Ra.  Enr. 
intitled    to   the    Reftitution    of  his    Goods,  upon    the   Convidion   of  the a'^ti^'^g /'^^'t,. 
Appellee.     And  in  like  Manner  at  this  Day  a  Perfon  charged  with  fe- 50.  a.  b.  52. 
veral  ^  Indiftments   of  Robbery    at    the   Profccution    of  feveral    Perfons, ^•,54la-55l'' 
may  be  feverally  arraigned  and  tried  on  each  Indiftment;  becaufe  the  Pro- Ent.  42.  pi. 
fecutor  fmce  the  Statute  of  21   H.  8.   11.  is  intitled  to  a  Reftitution  of  his  2.  5  3-pi-6. 
Goods  upon  a  Convi(5tion  on  fuch  an  Indictment,  in  the  fame  Manner  as  s  4  e.  4.  n. 
the   Plaintiff  is  upon  a  Conviflion  in  an  Appeal.     And  it  is  holden  bothP'-  '8- 
hy  '  Staundforde   and '"  Ha/e,    that   even  a  Perfon    attainted    of    Robbery  g  p  ^  55'*' 
at  the  Suit  of  one  Perfon,  may  be  arraigned  and  tried  at  the  Suit  of  an-  Letters  A,  B. 
other,  if  fuch   Suit  were  commenced  before  the  Attainder:  But  ^^prc': '°7- L^"" 
For  of  the  Authorities  cited  for  the  Maintenance  of  this  Opinion  two  '  pitz.  Coro. 
feem  to  be  diredlly  againft  it ;    and  the  ""  other,    which   feems  mofl:  to  z6, 27. 
the  Point,  does  not  come  up  to  it.  h  S  p.  c  66. 

Seff.  8.  It  is  made  a  ^lare  by  "  Staundforde,  Whether  a  Prifoner  be-  Letter  E. 
fore  his  Attainder  fhall  anfwer  to  divers  Appeals  of  Death  or  Rape,  inH.  P.G. 
the  fame  Manner  as  in  Cafe  of  Robbery  ?  i  s.  p.  c.  66, 

a.  b. 

StH.  P.O.  212,  258.  'Fitz.  Coro.  379.  7  H.  4.  31.  pi.  16.  Abridged  Fitz.  Coro.  81.  ■"  4  Ed.  4.  1 1 .  pi.  i8. 
Abridged  Fiiz.  Coro  26,  27.  See  44  E.  4.  44.  p!.  57.  Abridged  Fiiz.  Coro.  95.  See  alfo  Chap.  23.  Se£l.  53, 
and  the  Chapter  concerning  the  Plea  of  Autrefoits  convict  and  attaint.     "  S,  P.  C.  66.     Lett.  C. 
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CHAP.     XXIX. 

Of  the  Arraigiunent  of  the  Principal  and  Acceffary. 

AN  D  now  I  am  in  the  fecond  Place  to  confider  the  Nature  of  Arraign- 
ment, fo  far  as  it  particularly  relates  to  Principals  and  AccefTaries  j 
for  the  better  Underftanding  whereof,  it  may  not  be  improper  to  confider, 

I.  In  what  Cafes,  in  Judgment  of  Law,  a  Man  fhall  be  faid  to  be  a 
Principal,  and  in  what  Cafes  he  fliall  be  laid  to  be  an  Acceffary. 
I  H.  H.  P.C.      2.  Where  he  fhall  be  adjudged  an  Acceffary  before. 
612  to  618.        -J.  Where  an  Acceffary  after. 
I  H.  H.  P.  c.      -^  ^ 

Se£i.   I.     And  ift.  For  the  better  Underftanding  in  what  Cafes  a  Man 
fhall  be  faid  to  be  a  Principal,  and  in   what  an   Acceffary ;  having  pre- 
« H.  P.  C.      mifed,  that  where  a  Felony  is  committed  by  divers  Perfons,  the  '  fame 
219-  Man  may  be  a  Principal  and  Acceffiry  in  it,  and  fo  charged  in  the  ''  fame 

KeiJw  '10^  Indid:ment  or  Appeal ;  as  where  A.  commands  B.  to  kill  C.  and  after- 
Fitz.  Coro.  wards  adually  joins  with  him  in  the  Fad:.  And  having  alfo  farther 
8°  premifed,  that  it  is  agreed  by  all  the  Books,  that  the  IVfan  may  be  an  Ac- 

J/^'^"^'  ceffary  after  the  Fad:,  by  '  receiving  one  who  was  an  Acceffary  before, 
Fitz;Coro.  as  well  as  by  receiving  a  Principal  J  and  that  there  feems  to  be  the  fame 
^°-  pj  ^  Reafon,  that  a  Man  may  be  an  Acceffary  before  the  Fadl,  by  procuring 
Coro.  1 76,  another  to  be  in  fuch  Manner  an  Acceffary  to  the  Principal,  I  fhall  en- 
285.  deavour  to  fhew, 

<  Lamb.  B.  2. 

26Aff.  5I.  52!      I.  In  what  Offences   there  can  be  no  Acceffaries,    but   all    mufl  be 

Bro.  Coro.     Principals,  if  any  way  guilty  : 

Fhz.Coro.         2.  Where  thofe  who  only  abet  a  Fadl,    fhall  be  efteemed   as   much 

196.  Principals  in  it  as  thofe  who  adually  do  it. 

Cromjpt.^juft.      2_  Where    thofe  who   are    adually    abfent    when  a  Fact  is  commit- 

S.^.'c.^.    ted  may  be  efteemed  Principals  in  it. 

Letter  D.  4.  Where  one   fliall  be   adjudged  a  Principal  in  an  Offence  againfl:  a 

••See  the  C*.  ..    (- 

cited,  and  H.  5,  Whether  the  Offence  of  an  Acceffiry  can  ever  rife  higher  than 
P.C.  219.     that  of  the  Principal. 

Se6l.  2.     As  to  the  firfi:  Particular,  viz.  In   what   Offences  there  can 

be  no  Acceffaries,  but  all  muft  be  Principals,  if  any  way  guilty  :  It  feemS' 

to  have  been  always  an  uncontroverted  Maxim,  that  there  can  be  no  Ac- 

« 3  Inft.  zo,    ceffaries  in  '  High  Treafon,  or  *  Trefpafs.     Alfo  it  feems  to  have  been  al- 

2'>.'33-       ways  agreed,   That  whatfoever  will  make  a  Man  an  Acceffary  before  in 

*!i;  1HH.P.C.613.  i2Co. 81,82.  2lnlt.i8v  Bro.  Treafon,  19.  3  H.  7.  10.  pi.  2.  Fitz.  Coro.  55. 
^  H  A  -C7  d1  10;.  S  P.C.  3.  Lett.A.  40. Lett. C.  Bro.  Coro.  1 35.  Dait.  Ch.  108.  Crompt.  42.  pi.  10. 
cIusJ      'i^^o-S'.  82.     2lnft..83.     Bro.  Rape.  3.     Co.  Lit:.  57.     2  H.  H.  P.  C.  6.3. 

Fa^ 
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Felony,  will  make  him  a  Principal  in  '  High  Trcarun  and  Trefpafs  j  as*'9"  6.  47- 
■^  Battery,  'Riot,    Rout,  ''Forcible    Entry,    and    even    in     Forgery   and  '  3^0' "pje^Con. 
Petit  Larceny.     And  therefore,  vvhere-ever  a  Man  commands  another  to  g- 
commit  a  Trefpafs,  who  afterwards  commits  it  in  Purfuance  of  fuch  Com-  '''j^',[^'^'^°o  ^' 
mand,  he  ^  feems  by  necc/Tary  Confeqnence   to  be  as  guilty  of  it,  as  if » 33  Afl.  pl.g, 
he  had  done  it  himfclfj  from  whence  it  follows,  that  being  in  Judgment  Ktilw  55. 
of  Law  a  Principal  Offender,  he  may  be  tried  and  found''  Guilty,  before  J*  ^^Yitt 
any  Trial  of  the  Perfon  who  adiially  did  the  Fact.  -"B.  i.Ch.64. 

Bccl.  3.     It  was  formerly  a  '  Queftion,  Whether  the  fime  Receipt  of  ^  ^^•. 
an  Offender,  which  will  make  the  Receiver  an  Acceffary  after  the  Fadl  in  pfi^  Gardf* 
the  Cafe  of  Felony,  will  make  him  a  Principal   in  High  Treafon,  as  it  V9- 
feems  to   be  "^fettled  at  this  Day  that  it  will?  For  if  it   fliould   be  ad-','^^°°' ^^^•• 
judged   a  Mifprifion    only,    as  '  fome   have   contended,  a  Man    would  be  vide  i  Sid. 
fubjedt  to  a  lefs  Punifhment  for  receiving  a  Traitor  than  for  receiving  aS'zp'-zj- 
Felon  J  for  he  who  receives  a  Felon  is  certainly  liable  to  Judgment  of  i/°"    '  ^^°' 
Death,  as  being  an  Acceffary  to  the  Felony,  but  he  who  receives  a  Traitor  2  inii.  183. 
would  be  liable  only  to  Fine  and  Imprifonment,  as  being  guilty  of  a  Mif-  '^  ^"il  p  c 
prifion  only.  223.' 

SeEt.  4.     It    feems  ""  agreed.  That   whofoever  agrees  to  a  Trefpafs  on'H.  H.  P.G. 
Lands  or  Goods  done  to  his  Ufe,  thereby  becomes  a  Principal  in  it.     But  ^ 'j^'^'^^     g 
that  no  one  can  become  a  Principal  in  a  Trefpafs  on  the  Perfon  of  a  Man  H.  p.  c.  217. 
by  any  fuch   Agreement.     Alfo   it  feems  "  agreed,  that  no  one   fliall  be  ^\:  ^o""-  475- 
adjudged  a  Principal   in   any   common  Trefpafs,  or  inferior  Crime  of  the  seft.  7. ' 
like  Nature,  for  barely  receiving,  comforting  and  concealing  the  Offen-  Fitz  Coro. 
der,  though  he  know  him  to  have  been  guilty,  and  that  there  is  a  Warrant |'|'  ''q.^\ 
out  againft  him,  which  by   Reafon   of  fuch  Concealment,  cannot  be  exe- Lett.  D. 
cuted.     And  if  he  cannot  be   punifhed  as  a  Principal,  it  is  certain  that  he  Qy^r^  Moot 
cannot   be   punifhed  as   an   Acceffary;  becaufe  in  fuch  Offences,  all  who  ^'gj.P'.p'/J_' 
are  punifhed  as  Partakers  of  the  Guilt  of  him  who  did  the  Fa61-,  mufi:  256. 
be  puniflied  as  Principals  in  it,  or  not  at  all.     Yet  if  a  Man  knowing  '  ^^^  '  ^4- 
that  there  is  a  Warrant  againfl  fuch  Offender,  advife  and  perfwade  him  p^tz.  Xl  29?° 
to  abfent  himfelf,  "perhaps  he  may  be  indidable  for  a  Contempt  of  the  Cent.  27  Aff. 
Law  in  hindring  the  due  Courfe  of  Juflice.  Ou^eVa  gh 

Seel.  5.     It  is  certain,  That  in  ?  Petit  Treafon,  and  alfo  fuch  Felony  ,,5,  ,,6. 
as  fhall  have  ^  Judgment  of  Death,  there  may  be  Acceffaries  both  before  '  ^i^^  296- 
and  after  the  Fad:,  who  mufl  be  proceeded  againft  as  fuch,  and  not  as^^Q^'g,  g^^ 
Principals,    as  fhail  be  more  fully   ihewn  in  the  following  Part  of  this  3  inft.  138. 
Chapter.     Alfo  it  feems,  '  that  there  may  be  Acceffaries  before  the  Fact  ^^^^-  ^^'^  ^9' 
in  Mayhem,  but  that  the  Appellant  hath  his  '  Elediion  to  proceed  againft  Crompt.  42. 
them    either   as   Principals,  or   as    Acceffaries.     'But  I   find  it  no  where  p';  '9- 
holden,  that  there  can  be  Acceffiries  in  Mayhem  after  the  Fadt.  \'^^^  ^-  7- 

Sect.  6,     I  do  not  find  it  agreed,  "  Whether  there  can  be  any  Acceffa-  s.  P.  C.  3. 
ries  in  P'ramiiniref  k'w'V'^'- 

SeSl.  7.  As  to  the  fecond  Particular,  viz.  Where  thofe  who  only  abet  ^  jnd' ijg'^' 
a  Faifl,  fliall  be  eftcemed  as  much  Principals  in  it  as  thofe  who  actually  do  Dili  Ch.  loS, 
it :  It   feems  to  have   been  "  anciently  the  more  prevailing  Opinion,  that  Prompt.  42. 

\  idf  lupra 
Seft  2.  and  B.  t  Ch.  20.  Seft.  3,  4.  S.  P.  C.  3.  Lett.  A.  Bro.  Tre.ifon,  I g.  Bro.  Coro.  1 3;.  'Dyer2g6.pl. 
21.  ">Cro.  El.  824.  58Air.  pl.g.  Bro.  DiiTeifor,  g8.  Bfo.  tjcflione  Cuitodi.e,  8.  Bro.  Tiefpafs.  256.  38  E.  3. 
18. a  b.  Co.  Lit.  iSo.  b.  Fitz.Gard.8g.  "Pophami34.  2R0l.Abr.79.  Lett.  A.  pi  3.  ■>  2  Roll.  Ab.  75. 
Lett  A.  pi.  4.  t  Dalif.  16.  pi.  i  i.  5  Inll.  20,  21.  Crompton  42.  pi.  ig.  S.  P.  C.  40  Lett  C.  B  1.  Ch.  32. 
Sert  5,  6.  1  12  Co.  81,  82.  Cro.  El.  -io.  pi.  4.  2  Inil.  183.  'See  the  Citations  to  the  next  Letter.  Cont.  Bro. 
Appeal,  154.  •  Vrde  fupra  Ch.  23.  Sett.  ig.  22  AlT.  pi.  82.  Fitz.  Coro  11,182,215,221.  CGnt.40.Air.pl.' 
I.  Bro.  Appeal,  7 i,  154.  '  Vide  fupra  Seft.  4.  i  H.  H.  P.  C.  61  3.  "  Vide  S.  P.  C.  44.  Lett  F.  DaltCh. 
108.  B<-o.  Prsmunire,  4,  6.  PI.  Com.  97.  b,  1  H,  H.  P.  C.  613.  ^  PI.  Com.  gg.  b.  Fitz.  CorO  90,  216.  40 
Air.  pi.  8. &  25.  Bro.Coro.ti.  40  E.  3.  42.  pi.  22.  S.  P.  C.  48.  Leit.G,H.4i.  Lett.  A,  B.  44  F,  3.  38. 
pi.  3  J.    SeeBr^a.  B.  3.  Ch    i  2.  Sea.  10,  1  i,  1  3.  Ch.  1 9.  S.  1 1 .  Ch,  21 .  Seft  8,  1  o,  r  I.     Lamb.  B.  z.  ch   7.  f»h  zSj. 
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thofe  only  were  to  be  adjudged  Principals  in  Felony  who  adlually  did  the 
Fadl ;  as  in  Murder,  thofe  only  who  gave  the  Mortal  Blow  -,  in ,  Rape, 
thofe  only  who  adually  ravlihed  the  Party,  Q?c.  and  that  thofe  in  the 
Company  who  were  only  prefent  and  abetted  and  encouraged  the  Doing 
•PI. Cora. 97.  it,  were  to  be  efleemed  Acceffaries  ;  or  at  moft  Principals  in  the  *  fecond 
Degree  only.     But  I  take  it  to  be  fettled  at  this  Day,  that  all   thofe  who 
"  II  H.  4.13.11  jjfl-g„-,^lg    themfelves    together    with  a  felonious    Intent,  the   Execytion 
Fiiz^'coro      whereof  caufes  either  the  Felony  intended,  or  any  other  to  be  committed, 
86,  228.  '     or  with  an  Intent  to  commit  a '  Trefpafs,  the  Execution  whereof  caufes 
Bro.  Appeal,   ^  Felouy  to  be  committed,  and  continuing  together  abetting  one  another 
M00r53.pl.  till  they  have  aftually  put  their  Defign  in  Execution;  and  alfo  all  thofe 
155-  who  are  •^  prefent  when  a  Felony  is   committed,  and  abet  the  Doing  of  it 

9  Co.  67.  b  ^g  ^y  holding  the  '  Party  while  another  ftrikes  him;  or  by  ^  delivering 
PLCom!"97,  a  Weapon  to  him  that  ftrikes,  or  by  moving  °  him  to  ftrike,  are  Princi- 
98.^  pals  in  the  higheft '"  Degree,  in  Refpedl  of  fuch  Abetment,  as  much  as  the 

See^he'^L^fes  Pcrfon  who  does  the  Fact,  which  in  Judgment  of  Law  is  as  '  much  the 
deed  to  the  Act  of  them  all,  as  if  they  had  all  actually  done  it;  ^  and  if  there  were  Ma- 
other  Parts  of  jj^g  jj.^  j.}-,g  Abettor,  and  none  in  the  Perfon  who  flruck  the  Party,  it  will 
nex7seaion.  be  Murder  as  to  the  Abettor,  and  Manllaughter  only  as  to  the  other, 
and  B.  i.ch!  Se5l.  8.  It  doth  not  feem  neceflary  to  the  Making  an  Abettor  a  Prin-' 
\'''^^fa  cipai,  that  the  Perfon  on  whom  the  Felony  is  committed  fhould  be  under 
5.  and  ch.  4 r.  any  '  Terror  from  the  Abetment,  and  by  Reafon  thereof  difcouraged 
fea.  6.  from  making  that  Defence  which  otherwife  he   might  have  made ,  but 

fea  46.'''^'"it  feem.s  to  be  fufficient  for  this  Purpofe,  that  the  Perfon  who  does  the 
H.  P.  C.  216,  Fact  is  encouraged  and  emboldened  in  it  from  the  Hopes  of  prefent  and 
i,!7-  immediate  Affiftance  from  the  Abettor,  whether  he  be  v/ithin  View  of 

6o?3i4,"35o,  the  Fact,  or  ""  not.  And  upon  this  Ground  it  hath  been  adjudged,  " 
433-  '  That  where  Perfons  combined  together,  to  fland  by  one  another  in  a 
Bro.Coro.  gj-each  of  the  Peace,  with  a  general  Refolution  to  refifl  all  Oppofers, 
Keil.  161.  and  in  the  Execution  of  their  Defign  a  Murder  is  committed,  all  of  the 
Keiy.  47-  Company  are  equally  Principals,  tho'  at  the  Time  of  the  Fadl  fome  of 
jj^,  ^''^'  them  were  at  fuch  a  Dillance  as  to  be  out  of  View.  Alfo  upon  the  fame 
S.  P.  C.  40.  Reafon  it  hath  been  adjudged,  °  That  where  a  Company  of  Rogues  af- 
Lett.  D,  E.  fault  a  Man  in  the  Highway,  who  efcapes  from  them,  and  then  one  of 
ch.^32.Vea  6.  them  rides  from  the  reft,  in  the  fame  Highway,  and  robs  another  out 
A'loor5  3.pl.  of  the  View  of  his  Companions,  and  then  returns  to  them,  they  are  all 
IVnft  1S2  °f  them  equally  Principals.  And  the  Hke  hath  been  ?  adjudged  in  Re- 
3  Inft.  138!  lation  to  all  thofe  who  accompany  one  another  with  an  Intent  to  commit 
59-  a  Burglary,  in  the  Execution   whereof  fome  ftand  to  watch   only  in  the 

^\^',xlT^'   adjacent  Places,  and -the  reft  actually  break,  and  enter  the  Houfe. 
Bro.  Core.         ' BeSl.  9.     But  '^  whcre   divers   Perfons   accompany   one   another  in  the 
s^p'c^'  o  ^'  <^oi"g  °f  ^  lawful    Aft,    and    one  of  them   happens  to   kill  a  Man,  he 
Lett.  D.  44.    that  gives  the  Wound  is  only  guilty  of  the  Homicide,  and  the  reft  of  the 
Lett.  B,c.      Company  ftiall  neither  be  efteemed  Principals  nor  Acceffaries.     'Alfo  if 

41  Lett.  B.  ^      -^ 

10.  li.  4. 14. 

pi.  8.  H.  p.  C.  215,  216.  Fitz.  Core.  9q,  309,  433.  Dalt.  ch.  108.  Lamb.  B.  2.  ch.  7.  fol.  2S3.  7H  4  27. 
pi!  4  Prefence  holden  not  to  be  neceffary  lor  this  Purpofe.  Fiiz.  Coro.  60.  4  H.  7.  1  8  pi.  10.  ^^H.  P.  C.  216. 
Fitz.  Coro   135.     S.P.C.40.     Leu.  F.     i  5  H.  7-  lO- pl-  7-  fH.PC.216.     2  InlL  41,  82.         6  Fitz.  Coro. 

60.  S.P.C.40.  Lett.  D.  H.  PC.  216.  4H.  7.  18.  pl.  10.  Bro  Coro  141.  Cro  Appeal,  81;.  •>  H.  P.  C. 
215,216.  PI.  Com  98.  Supra  ch.  23  fea  76.  ch.  25.  fea.  64.  '  Pl.  Com.  98,  100.  Fiiz.  Core.  60.  Bro. 
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chap.  29.  Pr'uicipiil  a7ul  Acccjfary,  3 1  ■t 

the  Adl  intended  tho'  unlawful,  were  a  h.ire  Trefpafs,  and  one  of  the  Com- 
pany be  guilty  of  Larceny,  it  is  a  Felony  in  fiich  Offender  only,  becaule 
it  is  a  Crime  of  a  Nature  entirely  different  from  that  intended,  and  not 
cauJed   by   the  Execution  of  it. 

Sect.  10.     Alfo  thofe  who   by  Accident  are   barely  |)refent  wlien  a  Fe- 
lony   is  committed,    and  are  merely    paffive,    and  neither  any  Way    en- 
courage   it,    nor  endeavour   to    hinder  it,  nor  to  apprehend  the  Offenders, .  j.  „  ^ . 
fliall  ^  neither  he  adjudged  Principals  nor  Acceffu-ies  ;  ''  yet  if  they  be   of  Letters  D,  e. 
full  Age,  they  are  highly  punilliable  by  Fine  and  Imprlfonment  for  their ',^-P-p  216. 
Negligence,  both    in   not   endeavouring    to  '   prevent  the  Felony,  and   \\\^^^^'°^°. 
not    endeavouring     '    to    apprehend    the    Offender.     And  '   if   they  any  Bro,  India.  5; 
way  fhewed  an  Affent  to  the  Felony,   it  feems.  That  they  may  be  punifhed  ^  ^  ^'^^' 
as  Principals  in  it ;   becaufe  the  Shewing  fuch  an  Affent  could  not  but  givecont.  Fitz. 
Encouragement  to  it.  Coro.  314, 

Se5l.  II.     As  to  the  third  Particular,  viz.  Where  thofe  who  are  a'-'tu-Lg^-^  B  2 
ally  abfent  when  a  Felony  is   committed  may   be  efteemed  Principals  inch.  7.  f.  289. 
it:   I  take  it  to  be  a  fettled  Rule,  That  where-ever  a  Man   procures  a  Fe- ^'^^  fupra 
lony  to  be  committed,  and  is  abfent  at  the  Time  when  it  is  committed,  and  ^5  ^^' 
no  other  Perfon  but  himfelf  can  be  adjudged  a  Principal  in  it,  he  Hiall  be  "  s.  P.  C.  40. 
efteemed  as  much  a  Principal  as  if  he  had  been  prefent ;  for  no  one  can  be  t^''^^^' 
'  puniHied   as  a  Felon,  but  either  as  a  Principal  or  as  an  Acceffary;  and^g-. 
therefore    where   the    Procurer   of  a   Felony   cannot   be   puniflied    as    an'Noyjo. 
Acceffary,  becaufe  there  is   no  other  to  whom  he  can  be  an  Acceffiry,  he  '^t,n^'^^\'^' 
muff  be  puniflied   as  a  Principal,  or   not  at  all.     And  upon  this  Ground,  12.  tea  i, 
it  feems  to    be  clear.  That  if  a  Man  ^  perfuade  another  to  drink  a  Poifon- \^^'  +■. 
ous  Liquor,  under  the  Notion  of  a  Medicine,  who   afterwards  drinks  itfea'T;!" 
in  his  Abfence;  '"  or  if  ^.  intending  to  Poifon  B.  put  Poifon  into  a  Things  p.  c.  40. 
and  deliver  it  to  C  who  knows   nothing  of  the  Matter,  to   be  by  him   de-|f"p"i^' ^; 
livered  to  B.  and  C  innocently  deliver  it  accordingly  in  the  Abfence  of  y^.  fuz.  Coro. '^' 
or  if  one  '  incite   a  Madman  to   kill   another,  who  afterwards  kills  him '  5°- 
in   the  Abfence  of  the  Perfon  that  incited  him;  in  all  thefe  and  the  like L^'i^b^^B'"^' 
Cafes,  the  Procurer  of  the  Felony  is  as  much  a  Principal  as  if  he  hadch.  7.  f.  282. 
been  prefent  when  it   was    done.     And  fo  *"  likewife  all  thofe  feem   to'V^i''"'°^ 
be,  who  were  prefent  when  the  Poifon  was   infufed,   and  privy  to,  and' ^ch.^'20"' 
confenting  to  the  Defign.     But  '  thofe  who  only   abetted  the  Crime   byfta  3. 
their  Command,  Couniel  or  Advice,    but    were    Abfent  when  the  Poifon  ^^"^  ^'""  ^°' 
was  infufed,  are  Acceflaries  and  not  Principals.     Alfo  if^.  intending  tocrompt.  41. 
poifon   B.   deliver  a  poifonous  Thing  to  C.  to  be  by  him  delivered  to  B.  P'-  7.  8.  icemi 
and  C.  knowing  it  to  be  poifoned  deliver  it  to  B.  in  the  Abfence  '^'^  A.'^^'^qI'''     ^ 
In  this   Cafe   C.  "  only   is  a  Principal  in    the  Felony,   and   A.    an    Ac-Pult.  122.  a. 
ceffary.  ^  "^'-^'X  ^' 

Se5l.  12.     By  force   of  3  H.  7.  2.  All  thofe  who  are  Acceffaries  before cro'mp.  44." 
to  the  forcible  taking  away  of  a  Woman,  made  Felony   by  that  Statute, pi- 43-^ 
whether  they  were  prefent  or  abfent  at  the  Time  of  the  Taking,  or  Ac- f  ^j*"  j^'  P '^,' 
ceffaries  after,  by  wittingly  receiving  the  Woman  fo  taken  away,  fliall  be45q,6i5.6i6J 
puniflied  as  "   Principals;  but  this  depends  on  the  exprefs  Words  of  the^"''  '^^- *• 
Statute,  and    not  on    any  ConftrucSlion   from  the  Reafon  of  the  Common „ '^vVi.'° 
Law.  slnft.  133. 

9  Co.  8 1 . 

Kely.  52.  5  3. 
•See   B     I     ch.    t.    Tea.    7.       I  H.  H.  P.  C.  6 1 7.         ''H.  P.  C.  216.  '  4  Co.  44.  b.      Cromp.  44.  pi.  43. 

■"  Kely    52,  53'  "  ^^f  B,  :.  ch.  42.  fea.  8,  9.  and  H.  P.  C.  217.     1  F.H.P.  C.  614. 
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'S.P.C.  44.  ^^^^  i^.  As  to  the  fourth  Particular,  w'z;.  Where  a  Man  fliall  be  ad- 
!^^'h^6^'7' judged  a  Principal  in  an  Offence  againft  a  Statute:  It  feems  to  have  been 
-pi-  '03-  always  generally  agreed,  That  notwithftanding  all  penal  Statutes  are  to  be 
3  inii  45,  conftrued  ftriitly ;  yet  where-evcr  a  Statute  ordains.  That  thofe  wlio 
B^'Zch.  40.  are  guilty  of  tlie  Thing  prohibitted  by  it,  fhall  be  adjudged  Traitors  or 
{cdt.  4.  Felons,  it  by  a  nccellary  Implication   makes  all  the  Procurers  and  Abettors 

Oompt.  42.  ^£  -J.  pj-ii-icipals  or  AccelHiries  before,  upon  the  fame  Circumifances  which 
Dalt.^h.  los.  will  make  them  fuch  in  a  Treafon  or  Felony  at  Common  Law;  becaufe 
Lamb.  B.  2.  ^^^\^  Perfons  may  properly  be  faid  to  have  done  the  Thing  in  fuch  a 
ch.  7.  .  2  'jYj^j^^g].  caufed  by  them,  and  confequently  to  come  within  the  very  Words 
Dahf.  1 1,  pi.  of  the  Statute.  And  therefore  it  feems  to  have  been  generally  unqueflion- 
12  z2.pl.  3-^bie^  That  thofe  who  procure  the  ''  Clipping  of  the  King's  Coin,  or  other 

I  H.H.  P.'c  Offence,  made  High  Treafon  by  Statute,  in  fuch  a  Manner  as  will  make 
613,614.  them  principal  Traitors  in  a  Treafon  at  Common  Law,  fhall  be  adjudged 
88'"^i^/o;  principal  Traitors  by  the  Statute.  And  that  thofe  who  abet  a  "^  Petit 
Daiif^  I  '.°pi  Treafon,  or  a  Felony  by  Statute ;  as  a  ''  Rape,  or  '  Buggery,  ^c.  (hall  be 
'^-  adjudged  Principals  if  prefent  when  if  was  committed,  and  Acceflaries  if 
in  the  Addf-^  abfent.  In  the  fame  Manner  as  in  Felonies  at  Common  Law,  unlefs  the  Sta- 
tions primed  tute  expreily  provide  otherwife  j  as  that  of  3  i7.  7.  2.  does,  as  hath  been 
EdUioif"""^   fliewn  in  the  foregoing  Seftion. 

"  videVupia  SeB.  14.  But  there  '  feems'  to  have  been  formerly  fome  Opinions, 
fed  2.  B.  !.  That  the  Receivers  of  a  Felon  by  Statute,  fhall  not  be  adjudged  Accef- 
ch.i^y.fea.ij.^^^j^^  to  the  Felony  after  the  Fad,  in  the  lame  Manner  as  the  Receivers 
pi.  103''  ''  of  a  Felon  at  Common  Law ;  becaufe  fuch  Perfons  can  in  no  Propriety  of 
s.  P.  c.  3.  Speech  be  faid  to  have  done  the  Thing  prohibited,  as  the  Procurers  of  it 
Hp'^C  18.  niay  be  faid  to  have  done:  but  this  feems  ^  to  have  been  more  flrongly 
«SeeB.  I.  ch.  holden  in  Refpedl  of  thofe  Statutes,  which  exprcfly  provide  that  Accef- 
3^„'^i^- S'^^'-^^ries  before  to  the  Offence  prohibited,  fhall  be  punifhed  as  Felons,  G?r. 
187,  215'  but  fay  nothing  of  Accefliiries  after;  from  which  Words  it  may  be  argued, 
See  B.  I .  ch.  That  they  mufl  be  either  intended  to  exclude  Acceffaries  after  the  Faft, 
s'p'^c^''.  o"^  l^'^ve  no  manner  of  EfFca.  Yet  I  take  it  to  be  fettled  at  this  Day, 
Letter  B.        That  in  thefe  and  all  other  Cafes,    where  a   Statute   makes  any  Offence 

II  H.  4.  13.  h  Xreafon  or    '  Felony,  it  involves   the   Receiver  of  the  Offender  in  the 
^"■^^■^"fame  Guilt  with  himfelf,  in  the  fame  Manner  as  in  Treafon  or  Felony 

Fitz.  Goro.  at  Common  Law,  unlefs  there  be  an  exprefs  Provifion  to  the  contrary. 
86,  228  ^  Yqx  fince  it  is  agreed.  That  fuch  new  Treafon  or  Felony  fliall  have  the 
^ro.  ape,  ^'^^^^  Conflruftion  with  a  Treafon  or  Felony  at  Common  Law  to  all 
'  3  inft.  59.  other  ''  Intents  and  Purpofes,  Why  fhould  it  not  alfo  have  the  fame  in  Re- 
See  B ''i  d^  I'^'^i""  to  thofe  who  are  to  be  efteemed  Principals  and  Acceffaries  in  it? 
38.  fefl.  18.  And  as  to  the  Objeiftion,  That  the  Receivers  of  the  Offender  cannot  there- 
■  videS.  P  C.  j^y  be.  lb  properly  laid  to  have  done  the  Offence,  as  the  Acceffaries  be- 
and  ^upTa  fore,  it  may  be  anfwered.  That  they  may  properly  enough  be  faid  to  be 
fefl.  3.  Partakers  in  the  Guilt  of  the  Offender ;  and  what  Crime  fuch  a  Partaking 

sVideS_P.  ^^^u  j^^  adjudged  to  amount  to,  is  mofl  reafonably  determined  by  the 
c"  '''''  Rules  of  Law  in   other  Cafes  of  like  Nature.     And  as  to  the  Objedlion, 

Lamb.  B.  z.  That  a  Statute  by  exprefling  Acceffaries  before,  muff  be  intended  to 
28  ''28°?  exclude  Acctffiries  after,  or  to  have  no  Manner  of  Effedl,  it  may  be  an- 
I  H.  H  P.  C.  fvvered.  That  nothing  is  more  common  than  for  Statutes  to  exprefs  thofe 
\^'>:  Things  which  the  Law  would   have  implied,  in  which  Cafes   it  feems  a 

fea.'  3.  '^"^^  very  reafbnable  Ccniilrudion,  That  Expycjjio  eoriim  qua  Wdte  inju?it  nihil 
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Serf.  15.     As  to  the  fifth  Particular,  "oiz..  Whether  the  OiTcncc  of  the '  3 1'-'i  20. 
Accelliiry  can   ever  rife  higher  than  that  of  the  Principal:   I  take  it  to  bej/'p  q  3,. 
ail  Hiicontroverted  "  Rule,   That    it  never   rtiall  ;    it    feeming  incoagruous  Ba.  Coro. 
and  abfurd  that  he  who  is  puniflied  only  as  a  Partaker  of  the  Guilt  of  ano-  |^,'^^  ^^.^^^^_ 
ther,  fliould  be  adjudged  guilty    of  a  higher  Crime  than  the  other.     And  ,^  pi.  f,  and 
therefore  it  fecms    clear,  "  That    if  a  Wife    or  fervant  caufe    a   Stranger  [""'-■'^' 2' >2 2- 
to  murder  the  Huftcind  or  Mailer,  and  are  abfent  when  the  Murder  is  com- j)^,j,-",^^p,"_ 
niitted,  they  cannot  be  faid  to  be  Acceflaries  to  Petit  Treafon,  but  to  Mur-  u. 
der  only,  becaufe  the    Offence    of  the  Principal   is  but  Murder.     But  if  ^j^Yo^^"^' 
fuch  Wife  or  Servant  had  been  '  prefent  when  the  Murder  was  committed,  pi^  25.  128." 
they  would  have  been   guilty  of  Petit  Treafon,  and  the  Stranger  of  Mur- pi  5  7- 
der ;  becaufe  in  Rcfpeft  of  fuch  "  Prefence  they  would  have  been  Princi-  ^^'^  ^^'^^  ^''' 
p.ils   in  killing,   as  hatli  been  more  fully  fhewn  B.  i.  in  the   Chapter  ofcrumpt.  19. 
Fctit  Treafon,  SeB.  6.  Bro*^Coro 

Sect.   16.     As  to  the  fecond  Point,  -;;/.?.  In  what  Cafe  a  Man  fli.ill  be,[g 
adjudged  an  Acceflary  before  :  It  fecms  to  be    agreed.  That  thofe  who  by  But  40  Aff. 
Hire,  Command,  Counfel  or  Confpiracy  ;  and    it   feems  to  be   generally  ^^j:  ^t^e^n 
*  holden.  That  thofe  who    by   (hewing    i\n  exprefs  Liking,  Approbation  B.ook  is  an 
or  Affent  to  another's  felonious  Defign  of  committing  a  Felony,  abet  and  AbriJgmer.t, 
encourage  him  to  commit  it,  but  are  fo  far  s   abfent  when    he  ad:ually  ^^^j^^  *^^"" 
commits  it,  that  he  could  not  be  encouraged  by  the  Hopes  of  any  im-  See  alfo  Fi«. 
.mediate  Help  or  Afliftai ice  from  them,  are  all  of  them  acceflliries  before  ^'^'"j^^.^^-^ 
the  Fad-,  both  to  the  Felony  intended,  and   to  all  other  Felonies  which  Abridgment 
Hiall  happen  in  and  by  the  Execution  of  it,  if  they  do  not  ^  exprefly  re-  of  the  fame 
tradl  and   countermand  their  Encouragement,  before  it   is  adlually  com-f^'^^^^  ^^ 
mitted.  H.  i'.  c.  245 

Sect.  ij.     But  it  doth  not  feem   neceflluy  in  any  Indidment  or  Appeal  ^5^       „ 
againft  a  Man  as  Acceflary  before  the  Fail,  to  fet  forth  the  fpecial  Man-gi^; 
ner  by  which  he   abetted  it,  but  only  to  charge  him   '   generally,  %WDy.  128.  pi. 
Feloftice,  &c.  abettavit^  incitavit  &  procia-avit,  &c.  Alfo  the  like  general  57>  z54-^pJ-j 
Way  of  fetting  forth  the  Aid  given  to  a  Felon,  feems  to  be  fufficient  both  2;. ' 
as  to  thofe  who  are  ^  Principals  by  being  prefent  when  the  Felony  is  com- Prompt.  19. 
mitted,  and  alfo  as  to  thofe  who  are'  Acceflliries  after.  Moore  gi. 

SeSf.  18.     It  cannot  be  doubted.  But  that  if  a  Man  advife  a  Woman  to  pi.  227. 
kill  her  Child  as  foon  as  it  fliall  be  born,  and  flie  kill  it  in  Purfuance  of^aiif-  '6.  pi. 
fuch  Advice,  he  is  an  ""  Acceflary  to  the  Murder,  tho'   at  the  Time  of  thd  v;jg  ^^.^^ 
Advice,  the  "  Child  not  being  born,  no  Murder  could  be  committed  of  it;Sea.  7. 
for  the    Influence    of  the  felonious  Advice  continuing   till  the  Child  was  'q^I^'^[^  'f^^j 
born,  makes  the  Advifer  as  much  a  Felon  as  if  he  had  given  his  Advice  Lamb.  B.  z. 
after  the  Birth,     Alfo  it  feems  "  agreed.  That  if  I   command  another  to'^]^7- 
beat  a  Man,  and   he  beat  him  in  fuch  a  Manner  that  he   dies  thereof,   I  better  d^°" 
am  an  Acceflliry  before  to  the  Felony ;  ^  becaufe  it  happened  in  the  Exe-Crompc.  41. 
cution  of  a  Command,  which  naturally  tended  to  endanger   the  Life  of  ^-  |,'  ^'  ^• 
the  other.     And   1  a  fortiori   therefore  it   follows,  That  if  a  Man  Com- r  ^  inn'ig?" 
mands  another  to  rob  a  Man,  and  he  in  robbing  him  kill  him  j  or  to  burn  Dak.  ch  loS. 
thelloufeof  7.  S.  and  he  by  burning  it,  burn  alfo  the  Houfe  of  7.  N.  the  J-j^*™\^^|g 
Commander  is  as  much  an  Accefl"ary  to  the  fubfequent  Felony,  as  to  thatH  PC.  217. 
which  was  diredly  commanded.     Alfo  it   is  faid,  ''  That  if  I  command^'  Com  475. 

Cont.  Cromp. 
41.  p1.  7,  8.  i  Vide  fupia  ftft.  7,  g.  S.  P.  C  40.  Tetter  D,  E.  &c  Bro  Appeal,  19  B-o.  Coro.  18?. 
h  3  Inft.  51.  Cronipt  42.  pi.  16.  H.  P.C.  217,  218.  Lamb.  B.  2  ch  7.  f.  289.  Dalt  ch.  108.  PI.  Com. 
475  a.  476.  b.  '  Coke's  Ent.  56.  pi.  ;.  57.  pi.  6  Rail.  Ent.  51.  pi.  6.  Fiiz  Coro  433.  feems  fomewhat 
contrary.  ''4  Co.  41.  Co,  Ent.  57.  pi  6.  '  Co.  Ent.  56.  pi.  5.  Ra.  Ent.  48.  pi.  4.  52.  pi.  1 5.  «  Dyer 
186.  3  Inft.  51.  Dalt.  ch  108.  Lamb.  B.  2.  ch.  7.  f.  286.  Crompt.  41.  pi.  2.  i  H.  H  P.  C.617.  "  See 
B.  1.  ch  3i.fta.  16,  17.  "  II  I'.C.  217.  PI.  Com.  475.  b.  Lamb  B.  2.  ch.  7.  f  386.  PJ.  Com.  47;. 
1H.H.P.C61-.  P  S.  P.  C.  41.  Letter  D.  Fitz  Coro.  3 14.  Vide  PI.  Com.  47  5.  b.  Dalt.  ch.  108.  Crompt. 
43.  pi.  35.  spl.  Com.  475  b.  '  PI.  Com.  475.3  b.  Dalt.  ch.  108.  Lamb.  B.  2.  ch.  7.  f.  zS6.  Crompt. 
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Of  the  Arraig7ime7it  of  the  Book  II. 

a  Miln  to  fob  another,  and  he  kill  him  in  the  Attempt,  but  do  not  rob 
him,  I  am  guilty  of  the  Murder,  becaufe  it  was  the  diredt  and  immediate 
Effeft  of  an  KQi  done  in  Execution  of  my  Command  to  commit  a  Felony, 
But  if  I  perfuade  A.  to  Poifon  B.  and  A.  accordingly  give  Poifon  to  B. 
who  eats  Part  of  it,  and  gives  the  reft  to  C.  who  is  killed  by  it,  I  am 
guilty  of  a  great  Mifdemeanor  only  in  Refpcft  of  C.  but  not  '  an  Accef- 
fary  to  his  Murder,  becaufe  it  was  not  the  diredl  and  immediate  Effect 
of  the  Adl  done  in  Purfuance  of  my  Command,  but  happened  accidentally 
thro'  the  Adt  of  B.  to  which  I  being  no  way  Privy,  cannot  be  made  Ac- 
ceffary  by  Reafon  of  it.  Yet  in  this  Cafe  yf,  is  certainly  guilty  of  the 
Murder  of  C.  as  hath  been  more  fully  fliewn.  Book  i.  Chup.  31.  ScSl.  42, 

'43- 

BcSl.  19.     It  feems  to  be  holden  generally  in  fome  ''  Books,  That  where- 

•  ever  a  Felony  enfucs,  and  follows  upon  any  unlawful  Act  commanded 
by  another,  and  executed  in  the  fuiie  Manner  as  it  was  commanded,  the 
Commander  is  an  Acceffary  to  the  Felony.  But  this  ""  feems  to  be  too 
large  a  Rule,  and  liable  to  great  Difficulties,  unlefs  limited   by  fome  Di- 

.ftindlions;  but  finding  little  in  the  Books  concerning  this  Matter,  I  fliall 
leave  it  to  be  firther  confidered  by  others. 

^ecl.  20.  It  feems  to  be  ^  agreed,  That  if  the  Felony  committed  he 
the   fame  in  Subftance  with  that  which  was  intended,  .and  variant  only  in 

■fome  Circumftance,  as  in  Refpidl:  of  the  Time  or  Place,  at  which,  or  the 
Mean  whereby  it  was  affecfted,  the  Abettor  of  the  Intent  is  altogether  as 
much  an  Acceffary  as  if  there  had  been  no  Variance  at  all  between  it  and 
the  Execution  of  it ;  as  where  a  Man  advifes  another  to  kill  fuch  an 
one  in  the  Night,  and  he  kills  him  in  the  Day,  or  to-.kill  him  in  the 
Fields,  and  he  kills  him  in  the  Town,  or  to   poilbn  him,  and  he  ftabs  or 

.  flioots  him. 

Seel.  2 1 .  But  if  a  Man  command  another  to  commit  a  Felony  on  a 
particular  Perfon  or  Thing,   and  he  do  it  on  "  another ;  as  to  kill  A.  and 

.he  kill  B.  or  to  burn  the  Houfe  ol A.  and  he  burn  the  Houfe  of  5.  or 
to  fteal  an  Ox,  and  he  fteal  an  Horfe ;  or  to  fleal  fuch  an  Horfe,  and  he 
ifeal  another ;  or  to  commit  a  FelOiny  of  one  Kind,  and  he  commit  an- 
other *  of  a  quite  different  Nature;  as  to  rob  J.  S.  of  his  Plate  as  he  is 
going  to  Market,  and  he  break  open  his  Houfe  in  the  Night,  and  there 
fteal  the  Plate ;    it  is  iliid.  That   the  Commander  is  not    an  Acceffary, 

•  becaufe  the  Aift  done  varies  in  Subftance  from  that  which  was  com- 
manded. 

Se^.  22.  But  it  is  obfervable.  That  s  Ploivden,  in  his  Report  of 
Sairndcr's  Cafe,  which  feems  to  be  the  chief  Foundation  of  what  is  faid 
by  others  concerning  thefe  Points,  in  putting  the  Cafe  of  a  Command  to 
burn  the  Houfe  of  A.  which  ihall  not  make  the  Commander  an  Accef- 
-fary  to  the  burning  the  Houfe  of  B.  unlefs  it  were  caufed  by  burning  that 
of  vf.  ftates  in  this  ^  Manner,  If  I  command  a  Man  to  burn  the  Houfe  of 
fuch  an  o>h\  ivhich  he  'well  k?20'ws,  and  he  burn  the  Houfe  of  another,  there  I 
fiall  not  be  Acce(Jhr\\  becaufe  it  is  another  dififiSl  T'hing^  to  which  I  did  net 
give  A/lent,  &c.  By  which  it  feems  to  be  implied,  That  it  is  a  necef- 
fary  Ingredient  in  fuch  a  Cafe  to  make  B.  no  Acceffary,  that  he  knew 
the  Houfe  which  he  was  commanded  to  burn  ;  for  if  he  did  not  know  it, 
but  miftook  another   for  it,  and  intending  only  to  burn  the  Houfe  which 

•  he  was  commanded  to  burn,  happen  by  fuch  Miftake  to  burn  the  other, 
it  may  probably  be  argued,  Tha^  the  Commander  ought  to  be  efteemed 
an  Acceffary   to   fuch  Burning,  becaufe  it  was  the  dlredl    and  immediate 

Effeft 
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Effeft  of  an  Adl  wholly  influenced  by  his  Command,  and  intended  to 
have  purfiied  it. 

Se£}.  23.  It  feems  to  be  generally  agreed,  =■  That  he  who  barely  con- « Lamb.  B  2. 
ceals  a  Felony,  which  he  knows  to  be  intended,  is  guilty  only  of  a  Mii-'^*'- ^- ''•  2^9- 
prifion     of  Felony,  and  fhall  not  be  adjudged  an  Acceflary.  Aiooreg.  pi, 

Sl'^.  24.     It  leems  to  be  certain,  That  no  one   can  be  any  '  way  pu-S.  P.  C.  37. 
nilhed  as  an  Acceflary  to  Homicide /tr  infortunium,  ox  fe  dcfcndendo,  becaufe  ^'^""  ^• 
they  are  not  Felonies ;  from  whence  it  follows.  That  if  he  who  is  indidl-  f  inft.'i  jg.'" 
ed  or  appealed,  as  a  Principal  in  Murder,  be  found  guilty  of  fuch  Homicide  '4o- 
only,  thofe  who  are  only  charged  as  his  Acceflliries  before  or  after,  fhall  g^"'!'-'^^' 
be  difcharged.     ''And  fo  alfo  /hall  thofe  who  are  charged  only  as  Accef-mldea'Q^sfe 
fliries  before,  where  the   Principal  is   found   guilty  of  Manflaughter ;  be-  ^^  ^a'ton, 
caufe  that  necelLrily  fuppofes  the  Fadt  to  have  happened  on  a  fudden ;  ^Seefj!'!.  ch, 
for  if  it  had  been  done  upon  Premeditation,  it  would  have  been  Murder.  59- 
And  ^uvre.  If  they  who  are  charged  as  Acceflliries  '  after,  fliould  not  alfo'^l'^^"™- 
be  difcharged  at  Common  Law,  where  the  Principal   was  found  guilty  ofBlo.'cwo.^j, 
Manflaughter,  and  admitted  to  the  Benefit  of  his  Clergy,  becaufe  in  fuch  ^°- 
Cafe  it  could   not  appear  by  any  Judgment  that  there  was  a  Principal  j  I  ^  ^'^^  P'' '"' 
but  the  Law  in  this  Rcfpeft  feems  to  be  altered  by  i  Annce,  9.  fet  forthpi.  53. '*^^' 
more  at  large  in  the  following  Part  of  this  Chapter,  which  makes  a  Con- *"''°"P^  43- 
viftion  equivalent  as  to  this  Purpofe  to  an  Attainder.  Bro^Forfei- 

Se£l.  25.     Before  the  Statute  of  1 1  &;  12  /iT.  3.  AccefTaries  to  Piracy ture,  13. 
were  not  within  the  Purview  of  28  H.  8.  by  which  Piracy  is  triable  ac- i  ^' ^'i'" '^* 
cording  to  the  Courfe  of  the  Common  Law  j  but  for  this  I  fhall  refer  the  ■•  '4^00  43, 
Reader  to  5.  i.  Ch.  37.  44- 

As  to  the  third  Point,  '■ciz.  In  what  Cafes  a  Man  fhall  be  adjudged  aafn'^'n"?  c" 
AccelTary  after :  I  fliall  endeavour  to  fhew,  615,616. 

Moore  461. 

1.  What  Kind  of  Receipt  of  a  Felon  will  make  the  Receiver  fuch  Cro^Ei.^^o. 
an  AccefTary.  pi.  4- 

2.  Whether  it  be  neceflary  that  fuch  Receiver  know  of  the  Ye-^l"""^^' ^^' 
lony.  Dait?ch.  108. 

3.  Where  the  Receivers  of  a  Felon  fhall  be  excufed  in  Refpedl:  of  ^^^  ^- '  •  «''• 
the  Relation  they  bear  to  him.  1°^.^^^ ^^^^.^ 

4.  How  far  the  Felony  mufl  be  complete  at  the  Time  of  the  Receipt,  M-  44.  pi. ' 
to  make  the  Receiver  an  AccefTary.  ^    4'- 

Moore  461. 

SeSi.  26.  As  to  the  firfl  Particular,  viz.  What  kind  of  Receipt  of  aP'^4j- 
Felon  will  make  the  Receiver  an  Accellliry  after  the  Fact :  It  feems  agreed,  5™'  ^'"  '^^°' 
''That  generally  any  AfTiftance  whatfoever  given  to  one  known  to  be  a'zlnll.  iSj. 
Felon,  in  order  to  hinder  his  being  apprehended  or  tried,  or  fuifcring  j- ''•^- 4'- 
the  Punifhment  to  which  he  is  condemned,  is  a  fufhcient  Receipt  for  Dairch.  loS. 
this  Purpofe  ;  as  where  one  afTills  him  with  a  ^  Horfe  to  ride  away  with,  Lamb.  B.  2. ' 
or  with  Money  or  Viduals  to  fupport  him  in  hisEfcape;  or  where  one^  ''■^"  ^^5* 
harbours  and '' conceals  in  his  Houfe  a  Felon  under  Purfuit,  by  ReafonH.P.  c.  218. 
whereof  the  Purfuers  cannot  find  him  ;  and  much  more,  where  one  har-  '  ^-  ^-  ^-  C 
hours  in  his  Houfe,  and  openly'  protects  fuch  a  Felon,  by  Reafon  where- Da?t.ch.  108. 
of  the  Purfuers  dare  'not  take  him .  Crompt.'  43.  * 

pi.  39. 

«H.P.C.2i8. 

Crompt.  43.  pi.  39.         '■  Dalt.  ch.  io8.       Fitz.  Coro.  427.       Lamb.  B.  2.  ch.  7.  f.  291.       S.  P.  C.  43.   Letter  C," 
Crompt.  42.  pi.  20.         '  26  Aff.  pi.  47.     Adjudged  Bro.  Coro.  130.     Fitz.  Coio.  195. 
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3 1  B  Of  the  Arraignment  of  the  Book  \\, 

« Supra,  ch.  SeB.  27.  Alio  I  take  it  to  be  fettled  at  this  Day,  That  whoever  * 
Fitz^Coro.^'  refcues  a  Felon  from  an  Arreft  for  the  Felony,  or  voluntarily  '"  fuffers  him 
is'mss-"  to  efcape,  is  an  Acceilary  to  the  Felony:  '  Alfo  fome  have  faid.  That 
H.P.C.  116.  all  tj-jofe  are  in  like  Manner  guilty  who  oppofe  the  Apprehending  of  a  Fe- 
Coro!  4r  lo" ;  but  for  thefe  Matters  I  fhall  refer  the  Reader  to  the  former  Part  of 
s.P.  c.  43.    this  Book,  wherein  they  are  more  fully  handled. 

Dak?h  .08  ^^^-  ^^'  ^'^  ^^^"^^  ^°  ^^  holden'both  \iy  ^  Brooke  zn6.  '  Staundforde, 
I  R  7.  6!°pl  That  the  bare  Receiving  into  one's  Houfe  a  Perfon  known  to  be  a  Felon, 
2.  is    fufficient  without   any   forther  Circumftances  to  make  a  Man  an   Ac- 

Bro.  Coro,  ceffary  to  the  Felony:  And  this  feems  to  be  favoured  by  the  Year-Books 
"Lprach.  of  25  E.  3.  and  ^  y  H.  6.  Alfo  it  feems  to  be  holden  both  by  ^  Stand- 
igfca.  10,  Jorde  and  '  Dalton,  That  not  only  fuch  a  Receipt  of  fuch  a  Felon  into 
'SupraVea.  o'^^'s  Houfe,  but  any  other  Favour  or  Aid  voluntarily  afforded  him,  as 
10.  andch.  by  relieving  him  with  Money,  Meat,  or  Drink,  is  fufficient  for  this  Pur- 
-Bro'EfcVe  P°^^-  ^"^  ^^  '^  obfervable,  That  the  Cafe  in  the  Book  oi  Affifes, 
^^ro.  cape,  ^j^^j.^^^^  DaltoH  feems  chiefly  to  ground  his  Opinion,  and  which  is  more 
«s.  PC.  41.  accurate  than  any  other  Year-Book  I  met  with  on  this  Subject,  is  of  one 
f  "^  -Q  ^^^'^  ^'^^  indicted  for  having  received  a  Felon,  and  j or  that  no  one  by  Reafon 
pi.  i.  of  him  dared  to  take  him  :  Whereupon  it  is  fiid  by  Shard,  If  one  receive  a 

Abridg.  Fitz.  pdon  in  Fovoiir  and  Aid  of  the  Felony,  I  hold  fuch  a  one  an  Acceffary  to  the 
e^^H  Mz.  Fel'^ny.  Alfo  it  is  farther  obfervable,  That  the  Year-Book  of  9  "  77.  4.  on 
pl.  J 8.  which  the  above-mentioned  Opinion  of  Brook  feems  to  be  grounded,  feems 

Abridg  Eio.  jQ  prove  only  that  every  Receiver  of  a  Felon,  knowing  him  to  be  fuch, 
Fitz.  Indidi.  is  indictable,  but  not  that  he  is  indictable  for  Felony;  and  the  chief  Pur- 
«'.  port  of  the  Cafe  is  to  fliew,  That  one  who  having  a  Felon  in  his  Houfe, 

Lett^E.^"'^'*"^°^""^^"'y  buffers  him  to  go  at  large,  is  not  guilty  of  a  felonious  E- 
i  Daitch  108.  fcape,  unlefs  he  had  arrefted  him.  To  which  may  be  added,  That" 
See  alfo  Crom.£^^^^^^^  doth  not  fay  generally.  That  all  thofe  who  receive  a  Felon, 
^^ibks^ii.  knowing  him  to  be  fuch,  are  Acceffiries  after ;  but  all  thofe  who  feloni- 
47.  oufly,  and   with   an   evil  Mind,  receive  a  Felon,  ^c.     And  Sir  Edward 

Coro'^to^'°'  ^°^^'  ^"  ^'^  °  ^^'^^^'^  Injlitiite,  defcribes  fuch  AcceiTaries  as  thofe  who 
F°4°Coro.  knowing  a  Felony  receive  the  Felon,  and  not  only  conceal  his  Offence, 
195-  but  favour  and  aid  him,  that  he  be  not  known.     And  in  his  p  Third In- 

ngH.  4.  I.  iiifj^f^  Y\e,  faith.  If  one  receive  a  Thief,  and  aid  and  maintain  him  in  his 
Abridg.  Fitz.  Felony,  he  is  an  Acceffary ;  by  which  ExprefTions  it  feems  to  be  implied, 
Coro.  76.  That  there  ought  to  be  fome  other  Circumflance  befides  that  of  the  bare 
Bro.Efcap/,  'Suffering  of  a  Perfon  known  to  be  a  Felon  to  be  in  one's  Houfe,  to  make 
4?-  '    a  Man  an  Acceffary,  [93]  < 

"Lamb.  B  z.  ^^^_  29,  Hov/ever,  it  feems  to  be  1  agreed.  That  no  one  fhall  be 
"Page  183.  adjudged  an  Acceffary  to  a  Felony  for  receiving  into  his  Houfe  a  Perfon  un- 
p  Page  134.  der  Bail  for  fuch  Crime,  or  for  relieving  with  Money  or  Viduals  a  Perfon 
^^8  '*'  ^  ^o  bailed,  or  in  Prifon  ;  and  the  Reafon  given  by  "■  Dalton  is,  becaufe  the 
I  H.  H.  P.  C.  Felony  cannot  be  concealed,  nor  the  Trial  hindred  by  it.  And  if  this  be 
620,621.  ^  fufficient  Reafon,  Why  may  not  any  other  Receipt  or  Relief  of  a  Felon, 
los'.""'*^  '  whereby  the  Felony  is  not  concealed,  nor  the  Trial,  &c.  hindred,  come 
Crompt.  42.  under  the  like  Rule ;  As  it  feems  '  agreed,  That  the  fending  a  Letter  to 
^dVcHioS  procure  the  Deliverance  of  a  Felon,  or  the  inflrudling  him  to  ^  read,  in 
Crompt.  42.  order  to  entitle  him  to  the  Benefit  of  Clergy,  fhall  do ;  and  even  the 
pl.  25.and    "  advifing  his  Friends  to  perfuade  Witneffes  not  to  come  againfl  him  at 

Lamb.  B.  2. 
fol.  209.  are 

Purpofe^  »  26  AfT.  pl.  47.  Bro.  Coro.  103.  Fitz.  Coro.  igq.  S.  P.  C.  41.  Lett.  E.  H.  P.  C.  219.  i  H.  H". 
P.C.621.  3lnft.i39.  Lamb.  b.  2.  ch.  7.  fol.  289,  290.  'jinft.isg.  H.P.C  2.9.  i  H.  H.  P.  C.  621. 
•3lnft.  139.     H.P.C.  219. 

hi? 
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his  Trial;  and  alio  the  '  Labouring   of  Witneffes  in   Purfiiance  of  fuch  *  3  ^nft- «J9 
Advice.     And  yet  the  two  lafl  of  thefe  Pradlices  are  certaii^Jy  very  high- 
ly  criminal  j  and    tho'    they   do   not    tend   totally    to    prevent  the   TnaJ, 
yet  are  the  moft  likely  Means  to  make  it  fmitlefs  and  inefFedual.     Alfo 
it  feems  to  be  agreed,   That   the   fuffering  a  Felon  to  clcape  ^  without  ar-  '"-P^^ 
refting  him,  ^  or  the   bare  Concealment  of  a  Felony,  tho"  they  are  Crimes  6 1^' "' ^■^' 
of  a  very  high  Nature,  do  not  make  a  Man  an  Acceffary.  Supra  Se«. 

Sea.  30.     Alfo  I   take  it  to  have   been    generally   agreed,  before   the;?-^"^^-, 
Statute  of  3  Q?  4  W.  &  M.  9.  That  neither  the  Receiving  of  ^  other  Men's  39!"'     ^ 
Goods,  known  to  have  been   ftolen,  nor  the  taking  of  one's  '  own  Goods '  ^"P"  Seft. 
again,  from  one  that  had  llolen  them,  on  an  Agreement  not  to  profecute  b°,^"J  ^^•. 
him,  nor  the  taking  of  any  other  '  Reward  on  fuch  an  Agreement,  did  ^' Aleyn';"' 
make  a  Man  an  Acceflliry  to  the  Felonv,  unlefs  he  alfo  had  received  the^'^''^9'- 
Thief.     But  now  it  is  enaded  by  that  Statute,  T/^f  if  any  Perfon  or  PtT- pL°,'.^'"  **^^' 
j'om  JJmU  buy  or  receive  any  Goods  or  Chattels  that  Jl^all  be  feknioufiy  takefj^'^^"'-'^' ^■ 
orfiolen  from  any  other  Perfon,  knoiving  the  fame  to  be  ftole?t,  he  ortheyn?all\^'^'f'  ^' 
be  taken  and  deemed  an  Accejjary  or  Accefaries  to  fuch  Felony  after  the  Fa^^  W-'  '  ^^°' 
and  fall  incur  the  fame  Pioiifment  as  an  Accefary  or  Accef dries  to  the  Fe-  '  ^°'-  ^^'■• 
{^iony,  after  the  Felony  committed.  [94]  And  it' is  farther  enadted  by  i  ^//- h  p'c'^'.a 
»^,  9.  That  fuch  Pcrfons  may   be  profecuted  for  a  Mifdemeanorj  before '"•«■  P- c! 
the  Principal  fhall  be  convidted,  as  fliall  be  fliewn  more  at  lar^e  in\he  fol   ^'^'  ^'°" 
lowing  Part  of  this  Chapter,  56'^.  44.  "^  ^5  E.  3. 39- 

SeSl.   31.     It  doth  not  feem  to  be  fettled,  ^  Whether  the  Receipt  of  a  ^'"'"'^g- ^"^• 
Felon  who  is  pardoned  by  the  King,  but  ffill  liable  to  an  Appeal    mav^^AO-"^^" 
not  make  the  Receiver  an  Acceffary.  ^  ^  Abridg.Fiiz. 

Sea.  32.     As  to  the  fecond  Particular,  viz.  Whether  it  be   necelTary  *-°''°- ^°^• 
that  a  Man  know  of  the  Felony,  in  order  to  make  him  an  Acceffary  by  Co'nf  cromj' 
receiving  the  Felon  ;  There  can  be  no  Doubt  but  that  it  is  neceffary  that  43- pi- 3- 43- 
fuch  Receiver  have '^  Notice  of  the  Felony  either  exprefs  or  implied  •  andf"'?,^- 
therefore  it  is  the  fettled  Form  of  all  '  Indiftments  and  Appeals  '-  again  ft  ireCrom. 
Acceilaries  after  the  Fadl,  exprefly   to  charge  them  with  havino-  known -^^  P'- '7- 
that   the   Perfon   received    by   them,  had   committed   the   Principal   Fe-'^j'^Lftc 

^°"^'rt  r.        ■  «H.P.C.'.30. 

Sea.  33.     But  It  is  not  clearly   fettled.     Whether  in  fome  Cafes    an  '  "•^'P-'-'- 
implied  Notice  of  the  Felony  be  not  fufficient  for  this  Purpofe  ?  As  where  Da?t'  ch  ,08 
a  Man  receives  a  Perfon  attainted  of  Felony,  in  the  lame  County  wherein  ^i°°re  8.  pi. " 
he  is  attainted,  in  which  Cafe  it  hath  been  '  holden.  That  he  is  an  Ac   ''^" 
ceffary  to  the  Felony,  whether  he  had  aftually  Notice  of  the  Attainder  pl'T-^l^'^pi 
or  not;  becaufe  it  appears    by  Matter   of  Record  in  the  fame   County  ^3- 
whereof    every    Man    is   faid   to    be   conufint.     But   to   this    it   may    be[h"'Vi'''d 
anfwered,   That  Felony   implies  in  it  fomething  of  Wilfulnefs  and  Bafe-  >  Roi.  °^b^  ' 
nefs;  iomQt.hmg'^  felko  ammo perpctratum  ;  and  that  it  would  be  extreme- ^7- Pl- v. 
ly  hard,  by  fuch  a  forced  way  of  Reafoning,  to    prefume  a  Man   guilty  5'°,^'"^®^" 
of  It,  who  probably  may  be  entirely   innocent:  And  to  this  Opinion   the  ^i'^^Noygo. 
greater  Number  of "  Authorities  feem  to  incline.  'H.P.c.  130^ 

3  Inil.  134, 

138. 

Sen.  5,  6,  7.     CoDt.  Crompt.  41.  pi.  4.  r.     Lamb.  B.  2.  ch    7   f  zno       2  AnH    nl    -  -       ^,  w  rr.,A      r.'  ''  '^'l,,^'' 

pi.  36       taz.  Coro.  377.       Dalt.ch.,08.       Quaere  ;  H.  6.  42.  b  43    a.  -  Co  Lilt    20,   a  n  s   P  P^^    ' 

i-merE.     Dale.  ch.  ,08.     Lamb.  B.  2.  ch.  7.  ^^293.     H.  P.  C\  218  ^o.  i.ut.  39:.  a,  S.  P.  C.  41. 


Sc-a. 


34- 
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SeSl.  34.     As  to  the  third  Particular,  'viz.  Where  the  Receivers  of  a 
Felon  fliail  be  excufed  in  Refpcdl  of  the   Relation  they  bear  to  him :  It 
•Lamb.B.  z.feems  agreed,  "  That  the  Law  hath  fuch  a  Regard  to  that  Duty,  Love  and 
ch.  9  Tendernefs,  v^^hich  a  Wife  owes  to  her  Hulband,  as  not  to  make  her  an 

Etua.  B^3.  ^j,(;^ff^i-y  to  Felony  by  any  Receipt  whatfoever  given  to  her  Hufband; 
Dairch.'^  yet  if  {he  be  any  way  guilty  of '  procuring  her  Hufband  to  commit  it, 
'"^-  ,  it  feems  to  make  her  an  Accellary  before  the  Fadt  in  the  fame  Manner 

^H.H.  P.  c.^^^  if  fhe  had  been  Sole.  Alfo  it  feems  agreed,  That  no  other  Relation 
H.P.c.  zig.befides  that  of  a  Wife  to  her  Hufband,  will  exempt  the  Receiver  of  a 
Crompt  42.  Yt\ox\  from  being  an  '  AccefTary  to  the  Felony;  from  whence  it  follows, 
S^p'c  26.  That  if  a  Mafler  receive  a  Servant,  or  a  Servant  a  Mafler,  or  a  Brother 
SeeB.  i.ch.i-a  Brother,  or  even  a  Hufband  a  Wife,  they  are  AccefTaries  in  the  fame 
*  filaft  Lib.  Manner  as  if  they  had  been  mere  Strangers  to  one  another. 
3.ca.3'2.  ScSi.  35.     As  to  the  fourth  Particular,  viz.  How  far  the  Felony  muft 

s^'^  9.  «o-  be  complete  at  the  Time  of  the  Receipt,  to  make  the  Receiver  an  Ac- 
£'B.i:ch...cefrary:  It  feems  to  be  clearly  agreed,  ''That  a  Man  fhall  never  be 
Sea.  11, 1  z.  conftrued  an  AccefTary  to  a  Felony,  in  Refpeil  of  the  Receipt  of  an  Of- 
F«z.  Coro.  fg^jej.^  ^bo  at  the  Time  of  the  Receipt  was  not  a  Felon,  but  afterwards 
-« Dalt.  ch.  becomes  fuch  by  Matter  fubfequent ;  as  where  one  receives  another 
>°^  who  has  wounded  a  Perfon   dangeroufly,  that   happens  to  die  after  fuch 

^^""i'z'/*'  Receipt;  for  tho'  the  Offender  be  for  fpecial  Reafons  adjudged  to  fome 
H.  P.C.  2i9.Purpofes  guilty  of  Homicide  ab  initio,  yet  he  fhall  not  be  fo  efleem- 
S.P.C.26.  gj  jj^  Refpea  of  any  others  but  himfelf;  for  Fidtions  of  Law  fhall  ne- 
"r'n.V.  34.ver  be  carried  farther  than  the  Reafons  which  introduce  them  neceflari- 
pi-  H  ly  require. 

See  Bro.  Coro.  ^        ^ 

I  H.  H.  P.  C.     Having  thus  fliewn  who  are  to  be  efleemed  Principals,  and  who  Ac- 

6z2. ;  celTaries;  I  am  now  to  fhew  in  what  Manner  they  are  to  be  arraigned, 

Cromp?."4l.^and  fhall  endeavour  to  fhew, 

pi.  15 

r*''h'B'°^'  ^-  ■^°^  ^^'"  ^^  ^^  necefTary  that  the  Principal  be  adlually  attamted 

ch.'";.'     **        or  convidled  before  the  AccefTary  fliall  be  proceeded  againfl. 

« Supra  ch.  2.  Whether   the  Acceffiry  fliall  In  any  Cafe  be  arraigned  or  tried 

ch'??Vlc.      before  any  Principal  hath  appeared. 

3.  Whether  a  Perfon  charged  as  AccefTary  to  more  than  one,  may 
be  tried  before  all  the  Principals  have  appeared. 

4.  Whether  the  Principal  and  AccefTary  may  be  both  tried  by  the 
fame  Inquefl,  and  in  what  Manner  they  are  to  be  tried. 

5.  In  what  Manner  the  AccefTary  fliall  be  tried,  where  his  Offence 
arifes  in  a  different  County  from  that  of  the  Principal. 

1''^  ■  ^eB.  36.  As  to  the  firfl  Point,  mz.  How  far  it  is  necefTary  that  the 
Braa.128.pl. Principal  be  aftually  attainted  *^  or  convidled  before  the  AccefTary  fhall 
theNoteTtt  be  proceeded  againfl :  It  feems  clear.  That  whatfoever  the  Nature  of  the 
the  fourth  of  Fclouy  be,  if  the  Principal  be  in  fuch  Manner  ^  acquitted  of  it,  ''  whether 
thefe  Points,  at  the  Suit  of  the  King,  or  of  the  Party,  that  he  may  plead  fuch  Acquit- 
s^^itz.  Aff.  ^^  .^  i  g^^  ^^  ^j^y  fubfequent  Profecution  for  the  fame  Felony,  the  Ac- 
Confpira.  4.  cefTary  fhall  not  be  arraigned,  but  fhall  be  difcharged,  according  to  the 
fi/n  p'c  ^"^^>  ^hi  fa^imi^  niilhmi^  ibi  fortia  nulla. 

S  p' C  47.  Lett  F.  48.  Lett.  A.  Supra  ch.  23.  Sea.  140.  Fitz.  Coro.  222.  33  H.  6.  i.  pi.  6.  29  Aff.  pi. 
CO  RaEnt?7pl.6.  Raym.  477.  Fiiz.  Office  de  Court>,. 23.  »'Fitz.  Coro.  277.  '  Vide  fupra  ch.  13. 
Sea.  142.'       "4^:0.  43- b.     S.  P.C,  47.  Leu.  F. 

I  Sedi.  27' 
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Se5l.  37.  How  £ir  the  Accefliiry  Oiill  be  difcharged  upon  the  Princi- 
pal's being  found  guilty  of  Manflaughter,  Gfc.  hath  been  already  fliewn, 
ScBion  24. 

ScB.  38.  It  is  certain  that  the  Exigent  fliall  not  be  awarded  againfl:  the 
Accefl-iry  before  the  Principal  is  attainted,  as  hath  been  more  fully  fhewn, 
C/j.  27.  Sea.  128,  &c. 

Seil.  39.     It  feems  ahb  to  be  clear,  That  where  the  Law  requires  the 
Attainder  or  Convidion   of  the  Principal    before   the  AccelHiry   fliall   be 
convidled,  it  requires  that  (lich  Attainder  and  Convidlion  of  the  Principal 
be  on  the  ''  fame  Suit,  and  for  the  fame  Crime,  of  wjiich  the  Accefliiry  is '  Bro.  Appeal, 
to  be  convidtcd  ;  for  it  is  agreed,  That  an  Attainder  of  the  Principal  at  the  ^ ^^  ^ ^^j^ . ,  g  . 
Suit  of  the  ''  King  no  way  helps  the  Proceedings  againfl  the  Accefliiry  at  the  pioivd.  98.  b. 
Suit  of  the  Party,  znd  Jic  e  co?ive?-fo  :  Alfo  it  feems  to  be  agreed,  That  the  99- a- 
Attainder  of  the  Principal  of  one  Felony  is  no  way  '  material  as  to  the  Pro-s  p  c  47. 
ceedings  againfl  the  Accefliiry  for  another.  Letter  A. 

Se£f.  40.     But  where  the  Principal  is  adlually  attainted,  tho'  errone-^''^^"'''^- '9- 
oufly,  of  the  fime  Felony  with  which  the  Accelliry  is  charged,  it  feems  vide  Dyer* 
**  agreed,  That  fuch  Attainder,    while   it  ftands   unreverfed,  is  as  fuflici- '33- p'- 4- 
ent  for  this  Purpofe  as  it  would  have  been  if  there  had  been  no  Error  \n\f'     '  ^' 
it.     Yet  it  feems  '  certain.  That  if  the  Principal  be  attainted,  and  then  the  H.  P.  C  221. 
Accefliiry,  the  Reverfal  of  the  Attainder  of  the  Principal,  ipfo  faSlo  reverfes  '  ^' "•  ^- ^' 
the  Attainder  of  the  Accefliiry;  and  that  the  Heir  may  have  an  Aflife  of^^Aff.  pi.  40, 
Mordaiicejior  againfl  the  Lord  of  the  Fee,  having  entred  into  the  Lands ''  F'tz  Coro. 
of  fuch  an  Accefl^ary,  as  having  efcheated  to  him  by  Reafon  of  the  At- 5^™      2,  j, 
tainder.  22.3. 

Se5l.  41.     It  feems  to  have  been  in  a  great  Meafure  fettled  ''before  the  H- P.  c.  222, 
Statute  of  I  An?jce,  9.  notwithftanding  the  great  Variety  of  Opinions  in  the  2^1,(1. 184. 
Old  Books   concerning  this  Matter,  That  wherever  the  Attainder  of  theCrompt.  43. 
Principal  was  prevented  by  his  ^  Death,  or  ^  ftandins;  Mute,  or  challenging;  p'-  ^9- 

^•11  1       -NT         1  ,1  1  I  •        1       T  1     •  ,      .  ^   ,VBro.  Coro. 

'  peremtonly  above  the  Number  allowed  him  by  Law,  or  being  admitted  'S64or5.  174 
to  the  Benefit  of  Clergy,  or  '  pardoned,  whether  before  or  after  his  Con-o'S- 
vidion,  the  Accefliiry  ihould  not  be  arraigned.  Letter  D^'^" 

Se5i.  42.     But  it  feems  to  have  been  generally  agreed,    ""That  after  7  H.  4. 16.  pi. 
the   Principal  is  adlually  attainted,  whether  after  a  Convidion  by  Verdid,  ?• 
or  by  "  Outlawry,  &c.  his  Death  or  Pardon,  &c.  fubfequent,  will  no  way?,g° 
avail  the  Accelfary.  «H.P.C.  164. 

270. 

Bro.Coro.i  56. 
18E.  4.Q.pL  16.  Crompton'sjuflice  41.  pi.  g.  i  Rol.  Ab.  777.  pi.  10.  9C0.  iig.b.  Fitz.  Mortdancelier,  46. 
'  See  the  Preamble  of  AnniE,  9.  «  Bro.  Appeal,  19.  Coio.  86.  7  H.  4.  27.  pi.  4.  Fitz.  Coro.  378.  Confpira- 
cy,  4.  Refponder,  35.  F.  N.  B.  1 1 5.  Letter  F.  H.  P.  C221.  44E.  3.7.PI6.  33  H.  6.  i.  2  pi.  6.  21  H.  7. 
31.pl.  15.     22  Aff.  pi.  40.  ''H.  P.  C.  221.      2  Inft.  284.      Cont.  Fitz.  Coro,  58.  thisismadea  Qua;reS.  P  C. 

47.  Letter  C.  '  See  the  Statute  of  1  Annjc,  9.  But  this  is  made  a  Qurere  S.  P.  C.  47.  Letter  C.  Fitz  Coro.  ^  i. 
3  H.  7.  12.  pi.  5,  8.  ''Cro.  El.  541.  4  Co.  43.  b  44.  a.  H.  P.  C.  221.  31011.114,139.  3H.  7.1.  pi.  3. 
Cto.  Ca.  566,  567.  Crompton's  Juftice  43.  pi.  26.  44.  pi.  42.  Raym.  477.  Fitz.  Coro.  i  4;,  176,  193,  252, 
376,450.  Bro.  Coro.  18,  70,  71,  8?,  84,  loi,  131,  or  132,  137  or  13S.  i8Aff.pl.  13.  26  Aff.  pi.  27.  ;  Af- 
fife,pi.5.  7  H.  4.  l6.pl.  y.  Bro.  Clergy,  15.  Cont.  Fitz  Coro.  ;  8,  53,  270,  466.  Crotnpton's  Jullice  42.  pi.  26. 
10  H.  4.  15.  pi.  17.  Bro.  Coro.  157  or  158.  Qusre  3  H.  7.  1  2  pi.  lo.  S.  P.  C.  47.  H.  48.  A.  '  H.  P.  C. 
221.  F.  N.  B.  115.  Letter  F.  Cro.El.541.  Fitz.  Coro.  53.  Fitz.  Confpiracy,  4.  33  H.  6.  i.  pi.  6.  Bro. 
Coro.  18.  4  Co.  43.  b.  44.  a.  3111(1.139.  Crompt.  Juftice,  44.  pi.  42.  3  H.  7.  12.  pi.  10.  7  H.  4.  16.  pi.  5. 
Raym.  477.  This  is  made  a  Quasre,  Crompton's  Juftice,  42.  pi.  26,  and  S.  P.  C,  47.  G.  Cont.  Fitz.  Coro.  151,  260. 
Bro.  Core.  70.  3  Aflife,  pi.  14.  Vide  Dyer  88.  pi.  105.  "  Cro.  Eliz.  541.  4  Co.  43.  b.  44.  a.  H.  P.  C.  221. 
Raym.  477.  Cont.  Fitz.  Cor.  450.  "4Co.43.b.  Dyer  i  20.  pi.  jo.  Fitz.  Coro.  58,  93.  40  Aflife,  pi.  8. 
43  E.  3.  17.  pi.  21.  jH.  7.  i.pl.  3.  9H.  4.  8.  b.  9.  a.  Bro.  Coro.  164  or  5.  174  or  5.  Bro.  Mainprife,  58. 
Cont.  as  to  Abjuration,  7  H.  4.  i&.  pi.  5.     Bro.  Coro.  18. 

Vol.  II.  4  N  ScB.  43. 
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SeSi.  43.  And  It  is  enafted  by  the  faid  Statute  of  i  J}7na^  Seff.  2.  c.  (). 
Par.  I.  'That  if  any  Principal  Offender  JImH  be  conviSied  of  any  Felony,  or  Jhall 
(la7id  Mute,  or  JJ:a II  peremptorily  challenge  above  the  'Number  of  twenty  Fer- 
fon,  returned  toferve  on  the  Jury,  it  fiall  and  may  be  la'wful  to  proceed  againjl 
any  Acceffary,  either  before  or  after  the  Fadl,  in  the  fame  Manner  as  if  fuch 
principal  Felon  had  been  attainted  thereof,  notwithjlanding  any  fuch  pri?2cipal 
Felon  JImU  be  admitted  to  the  Benefit  of  his  Clergy,  pardoned,  or  other ivfe  deli- 
•vered  before  his  Attainder ;  and  fuch  Accefary  fall  fujf'er  the  fame  Punijh- 
vient,  tfheorpefallbecofivided,  or  fa.llfiand  tnute,  or  peremptorily  chal- 
lenge above  the  Number  of  tieenty  Perjons  returned  to  ferve  on  the  fury,  as 
he  orfefould  have  fuff'ered  if  the  Principal  had  been  attainted. 

SeSl.  44.     And  it  is  recited  by  the  lame  Statute,  Par.  2.  That  the  Buyers 
and  Receivers  of  fiolen  Goods  had  oftetitimes  conveyed  anoay  and  concealed  the 
Principal  Felons,  fo  that  they  could  not  be  conviSted  of  fuch  principal  Felo- 
ny, and  thereby  fuch  Buyers  and  Receivers  had  efcapcd  all  Maimer  of  Punifh- 
ment,  which  had  greatly  encouraged  the  Buyi?/g  and  Receiving  cf  fuch  fiolen 
Goods  ;  and  thereupon  it  is  enacted,  That  it  fall  and  tnay  be  laiaful  to  profe- 
cute  and  punifo  every  fuch  Perfon  or  Perfons  buying  or  receiving  any  fiolen 
Goods,  knowing  the  fame  to  be  fiolen,  as  for  a  Mfdemeanor,  to  be  punifi^ed 
by  Fine  and  Imprifonment ,  altho'  the  principal  Felon  be  not  conviSied  before 
of  the  faid  Felony,  -which  fall  exempt  the  Offender  from  beijjg  punifed  as  Ac- 
ceffary, if  the  Principal  fhall  be  afterwards  convicted .  [95]  = 
SeSl.  45.     As  to  the  fecond  Point,  viz.  Whether  the  Acceffary  fliall 
ii.'zo.Ti's.  in  any  Cafe   be  arraigned  or  tried  before  any  Principal    hath  appeared; 
9H.7. 19.     Notwithftanding   the   numerous  '  Authorities   in    the   Old  Books,  that  an 
Braa*'i28pl  Acceffary   (liall  not  be  compelled  to  anfwer  before  the  Principal  have  ap- 
i"  139.  pi.    peared  and  anfwered,  I  take  the  contrary  Opinion  to  be  in  a  great  Mea- 
11.  i42.pl.8.  fuj-e  b  fettled  at  this  Day.     And  yet  it  feems  to  have  been  always  agreed, 
Fuz^RefJon- 'That  his  Plea  cannot  be  tried 'before  fuch  Appearance  or  Attainder,  " 
der,  35, 36.    unlefs  he  defires  it  himfelf ;  in  which  Cafe  it  is  agreed.  That  he  may  be 
Coro.  33,82.  j|.-g^  without  the  Principal,  according  to  the  Rule  that  %/7/7y/  poteft  re- 

90,   135,    130,  ■••/••/      C2 

216,  350.      nunctare  juri  pro  je  introducto. 

Trefpafs.igg.  ^^£1.  46.  As  to  the  third  Point,  viz.  Whether  a  Perfon  charged  as 
44  E  3-  3^.  Acceffary  to  more  than  one  Principal,  may  be  tried  before  all  of  them  have 
Q  E.^4.'48.  appeared :  It  fcems  to  be  holden  by  Sir  Matthew  Hale,  agreeably  to 
P'-  '■  what   feems  to   be  the  ftronger  '  Opinion  in  Plowdcn,  That  if  a  Man  be 

p].lz.^  ^^  indidled  as  Acceffar}'  to  more  than  one,  and  one  of  the  Principals  appear 
44E.3.7.PI.6.  and  be  convifl,  the  Court  may,  if  they  pleafe,  try  the  Acceffiry,  as  be- 
25  E.J.  44.  jj^g  Acceffary  to  fuch  Principal,  and  alfo  condemn  him,  if  the  Iffue  be 
40Afr.pl.  8.  found  againft  him;  and  if  it  be  found  for  him,  may  afterwards  arraign 
2i-  and  try  him  as  Acceffary  to  the  other  when  they  Iball  appear.     But  the 

■^'"•g'^PP"''  contrary  Opinion  is  certainly  fupported  by  great  «  Authorities ;  neither 
z'r.  3."2i.pi.do  I  find  any  Inftance  in  the  Books  wherein  the  Court  hath  ac  ually  pro- 
S°-  .  ceeded  to  the  Trial  of  an  Acceffary  in  fuch  a  Cafe  before  all  the  Princi- 
prifc.'^ss'.""  pals  have  either  appeared,  or  been  attainted :  And  ^  unlefs  there  be  fome 
S.  P.C.  46.  D.  very  particular  Circumftances  in  the  Cafe,  it  cannot  be  doubted  but  that 
T'^L^'''  was  ^^  ^'^^  ^"^  ^  weighty  Motive  to  induce  the  Court  in  Difcretion  to  refpite 
fo  McirntTyT  the  Trial  of  an  Acceffary,  to  fhew  that  fome  of  thofe  to  whom  he  Is 
but  that  ic  is    charged  as  an  Acceffary,  are   neither   attainted,  nor   have  appeared ;    for 

now  changed.  ° 

ch'iosTems  to  be  for  the  old  Opinion.  <'H.P.C.222,        9H.4.  3.3.       Fitz  Coro.  77.        Bro.  Appeal,  2?. 

S  P  C  46.    Lett  D.  'H.P.C.222.        I  H.H.P.C.  623.        2  H  H.  P.  C   223,  224.        Bro.  Appeal.  2S. 

oH  i.  i  ^  Fiiz  Coro.  77.  S.  P.  C.  46.  Lett.  D.  1  And.  109.  "  Fitz.  Coro.  12,  124,  46}.  H.  P.  C.  222. 
S   P  C  46  Letter  D.         «H.P.C.222.       i  H.  H.  P.  C.  624.  '  Plowd.  Corn.  98.  b.  99.  «S.P.C.45.G. 

See  the  Books  cited  to  Seflion  47.      7  H.  4.  j6.  pi.  5.      QuxreBro.  Appeal,  22.  7H.4.36PI.5.         Keil.  107. 

t  Plow.  Cora,  99  b.     7  H.  4.  36.pl.  J. 

3  It 
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it  muft  be  owned,  That  it  is  a  ftrong  Objedlion  againA  the  Trying  hlnl 
immediately,  as  Acceflliry  to  thofe  who  do  appear,  that  thereby  the  Coun- 
try may  be  fubjcdl  to  the  Trouble  of  attending  two  Trials  where  one  might 
do  as  well  j  and  the  Perlbn  tried  may  be  fubjeift  to  the  Hardfhip  and  Hazard 
of  two  Trials  for  his  Life  ;  which  is  contrary  to  the  general  Courfe  of  the 
Law,  (as  fliall  be  more  fully  fhewn  under  the  Chapter  concerning  the  Plea 
oi  Auterfoits  acquit,)  whereas  if  the  Trial  fliould  be  deferred  till  all  the 
Principals  be  attainted  or  appear,  he  would  be  tried  but  once.  ^  But  if  there » s.  P.  C.  46. 
be  feveral  Principals,  and  a  Perfon  be  charged  as  AccefTary  to  one  of  them  L*"-  ^* 
only,  it  feems  clear,  That,  it  is  no  Objediion  agalnft  his  being  tried  as  Ac- 
cefTary to  fuch  a  Principal,  that  the  others  have  not  yet  appeared,  nor  are 
attainted,  ^c. 

Se£i.  47.     As  to  the  fourth  Point,  viz.  Whether  the  Principal  and  Ac- 
cefTary may  be  both  tried  by  the  fame  Liqueft,  and  in  what  Manner  they  n  h  P  0.222. 
are  to  be  fo  tried  :  It  leems  ^  to  be  fettled  at  this  Day,  That  if  the  Princi-  '  «•  H.  P.C. 
pal  and  AccefTary  appear  together,  and  the  Principal  plead  the  general  IlTue,  ^  h  h  P  C. 
the  AccefTiry  fhall  be  ^ut  to   plead  alfoj  and  that  if  he  likewite  plead  the  222,  223. 
general  IfTue,  both  may  be  tried  by  '^  one  Inqueft: ;  but  that  the  Principal  ^y-'^"-?'"^ 
mufl  be '^  firft  convifted  ;  and  that  the  Jury  fliall  be  charged,  that  if  they  jgE.  3'.  94, 
find  the  Principal  Not  guilty,  they  fliall  nr.d  the  AccefTary  Not  guilty,  pi.  3- 
But  it  Teems  agreed.  That  if  the   Principal  plead  a  Plea  in  Bar,  or  to  the  ^^^^^  ^°"'' 
Writ,  the  AccefTary  fliall  not "  be  driven  to  anTwer  till  f iich  Plea  be  deter-  s.  P.  c.  46. 
mined.  Lett.  F. 

SeSt.  48.     As  to  the  fifth  Point,  ijiz.  In  what  Manner  the  AccefTary  |^  ,8 "'' ^°' 
fliall  be  tried,  where  his   OfTence  arifes  in  a  different  County,  from   that  52.3.  pi.  i;. 
of  the  Principal  :  It   feems  to  have  been  *  agreed   antiently,  That  by  the  if^^'g^^i'  ^^^ 
Common  Law,  if  a  Town    extended    into   more   than   one  County,  and  4. 
a  Felony  were  committed   in  that  Part  of  it  which  lay  in  one  County,  Mainprife,  3. 
and  there  were  AccefTaries  in  that  Part  of  it  which  lay  in  another  County^  f  °g' p^",*^] 
an  Appeal  might  be  brought  againft  the  AccefTaries  as  well  as  the  Principals,  139.  pi.  m. 
in  that  County  in  which  the  principal  Felony  was  committed,  and  where  '4--  PJ- 8- 
the  Counties  were  at  a  Difl:ance,  it  feems  that  it  may  be  probably  argued,  ^^i?' ^  .p'l  5, 
^  That  an  Appeal  might  be  brought  in  like  Manner  againlt  all  in  the  Coun-  Fits.  Coro. 
ty  wherein  the  principal  Felony  was  committed  j  becaufe  in  an  Appeal  the^^'  9°- 
Trial  may  be  by  a  Jury  returned  from  each  County.     But  where  one  of  350.' 
the  Counties  can  not  join   with  any  other  in  taking  an  Inqueft;  as  that  rieipafs,  199. 
of  London,  &c.  it ''  hath  been  adjudged,  That  an  Appeal  againfl  the   Ac-  pi°  \\^'  ^'' 
cefTary  could  not  be  brought  in  either.     Alfo,  becaufe  there  can  be   no  25  E.  3.  44. 
'  Joinder  of  Counties  for  the   finding  of  an  Indiftment,  it  feems  to  have?'  '+• 
been  very  "^  doubtful   at   the    Common   Law,  where   the  OfTence  of  the  2?      "^" 
AccefTary  arofe  in  a  different  County  from  that  of  the  Principal,  whether  44  E-  3-8. 
it  could  be  indidled  at  all  j  becaufe  the  County  in  which  it  arofe  could  l'^;^^  5^"    ^^j 

9. 

Coro.  11,118.  Mainprife,  i;R  2  R.  3.  21 .  pi.  50  In  all  which  Books  it  feems  to  be  holden,  That  the  AccefTary  is 
not  compellable  to  anfwer  nil  all  the  Principals  be  convift.  '  See  the  Books  cited  to  Letter  b.     Cont.  Fitz.  Coro.  10, 

77,82.  9  H.  4.  3.3.  7  H.  4.  36.  pi.  5.  Dyer  120.  pi.  10,  II.  S.  P.  C.  46.  Letters  O,  E,  F,  G.  ""  H.  P.  C. 
222.     Fitz  Coro.  10.  Raft.  Entr.  sob  51.3.  52.  pi.  15.  ;4.  b.     9C0.  117.       «  Bro.  Peremptory,  43.     2lnft.  184. 

5.  P.  C.  46.  Letter  F.  '44  AiT.  pi.  16.  43  E.  3.  17.  pi.  21,  and  f.  34.  b.  Fitz.  Coro  93.  Bro.  Co;o.  12;. 
45  Aff.  pi.  9.  Bro.  Appeal,  80.  But  S.  P.  C  63.  Letter  H.  this  Cafe  feems  to  be  cited  with  fome  Doubt.  «  3  H. 
7.  12  pi.  4.  See  B.  I.  Ch.  31.  Sea.  i>!,  and  Dyer  38,  39,  40.  7  Co.  2.  b.  But  Fitz.  Coro.  93,  and  Bro.  Coro. 
125  or  6.  and  Bro.  Appeal,  7,  and  45  Aff.  pi.  9.  S.  P.  C.  63.  Letter  H.  feem  to  be  contrary.  And  in  S.  P.  C.  6j. 
Letter  D.  there  is  an  Opinion,  That  in  this  Cafe  there  (hall  be  feveral  Appeals  in  the  feveral  Counties.  But  now  one 
Appeal  is  fuffictent,  in  the  Cafe  of  Murder,  by  Force  of  2  &  3  Ed.  6.  24.  fet  forth  more  at  large  in  the  next  Seflion. 
SeeH.  PC.  188.  Qosre44Aff.pl  16.  43  E.  3.  17.  pi.  21,  and  f.  34.  b.  "Dyer  38,  39,  40.  7  Co.  2.  b. 
i  Finch  of  Law  41  I.  B  i.Ch.  3  1 .  Seifl  13.  '' Keilw  67.  the  Acccffary  in  fuch  Cafe  is  faid  to  be  indiflable  in 
the  Coun;y  in  which  the  principal  Felony  was  committed.  But  in  the  Year  Book  of  g  E.  4  48.  pi.  1.  Abridged  Fitz. 
Coro.  33.  and  Brook,  fndiament,  52.  the  Acceffary  was  indided  in  the  County  in  which  he  was  Acceilary,  and  the  Court 
wrote  to  the  J uftices  of  the  County  wherein  the  principal  Felony  was  committed,  to  certify  whether  the  Principal  weri 
indifted  before  them.      And  in  S.  P.C.  go.  Letter  C.  this  Cafe  is  holden  to  be  Law.     See  alfo  3  Inft    49,   155.  but  in 

6.  P.  C.  63.  Letter  H.  It  is  faid.  That  there  was  no  Remedy  at  Common  Law  againft  the  Acceffary  where  his  OJene* 
was  in  a  different  County  from  that  of  the  Prindpil,   and-  i  H.  H.  P.  C.  623. 

not 
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not   take  Conufance  of  the  principal  Felony   arifing  in  another  County, 
without  which  they  could  not  find  that  of  the  Acceffary. 

SeSf.  49.  But  thefe  Matters  are  fully  cleared  by  the  Statute  of  2  G'  3 
E.  6.  24.  by  which  it  is  enafted,  Par.  3.  That  an  Appeal  of  Murder  way 
befuedin  the  fanv  County  where  the  Party  fehiioitjly  /Iricken  or  poifonedJ}:al! 
die,  as  well  againft  the  Principals  as  Acccjfaries,  in  whatfoever  County  or 
Place  the  Accejfaries  pall  be  guilty  ;  and  the  Jujlices  before  whom  any  fiich 
Appeal  Jhall  be  commenced,  fued  and  taken,  within  the  Tear  and  Day  after 
fiich  Miirder  and  Manjlaughtcr  committed  and  done,  JImU  proceed  againjlfuch 
Accejfaries  in  the  fame  County  where  fuch  Appeal  pall  be  fo  taken,  in  like 
Manner  and  Form,  as  if  the  fame  Ofhice  cf  Accejfaries  had  been  committed 
in  the  fame  County  where  fuch  Appeal  fall  be  fo  taken,  as  well  concerning  the 
trial  by  the  furors,  or  twelve  Men  of  fuch  County  where  fuch  Appeal  fiall  be 
taken  upon  the  Plea  of  Not  guilty,  as  otherwife. 

Se£t.  50,  And  it  is  farther  enafted,  Par.  4.  That  where  any  Murder  or 
Felony  fall  be  hereafter  committed  and  done  in  one  County,  and  another  Perfon, 
cr  jfjore,  fall  be  Accejfdry  or  Accejfaries  in  any  Manner  of  wife,  to  any  J'uch 
Murder  or  Felony  in  any  other  County,  that  than  an  IndiSlment  found  or  taken 
againji  fuch  Accef'ary  or  Accejfaries  upon  the  Circumfances  of  fuch  Matter 
before  the  Jufices  of  the  Peace,  or  other  fuftices  or  Commiffioners,  to  enquire 
of  Felonies  in  the  County  where  fuch  O fences  cf  Accef'ary  or  Accejfaries  in  aiiy 
manner  of  wife  floall  be  conunitted  or  done,  fall  be  as  good  and  effeSlual  in  the 
Law,  as  if  the  Jaid  principal  Offence  had  been  committed  or  done  in  the  fame 
County  where  the  fame  IndiSlment  againJl  fuch  Acceffary  fall  be  found :  And 
that  the  Jiiflices  cf  Gaol-Delivery,  cf  Oyer  and  Terminer,  or  two  of  them, 
of  or  in  fuch  County  whire  the  Offence  of  any  fuch  Acceffary  fall  be  hear  e  after 
committed  and  done,  upon  Suit  to  them  made,  fall  write  to  the  Cuftos  Rotu- 
lorum,  or  Keepers  of  the  Records,  where  fuch  Principal  fall  be  attainted  or 
conviB,  to  certify  them  whether  fuch  Principal  be  attainted,  conviSled  or  other- 
wife  difharged  of  fuch  principal  Felony ;  who  upon  fuch  writing  to  them, 
cr  any  of  them,  direSfed,  fall  make  Juffcient  Certificate  in  Writing  under 
their  Seal  or  Seals,  to  the  faid  Jujlices,  whether  fuch  Principal  be  attai?ited, 
convicted  or  otherwife  difharged,  or  not :  And  after  they  that  fo  fall  have  the 
Cuflody  of  fuch  Records,  do  certify  that  fuch  Principal  is  attainted,  coiiviSi- 
ed,  or  otherwife  difharged  of  fuch  Offence  by  the  Law  ;  that  then  the  Jufices 
of  Gaol-Delivery,  or  of  Oyer  and  Terminer,  or  other  thereto  authorifed,  fall 
proceed  upon  every  fuch  Acceffary,  in  the  County  where  fuch  Acceffary  or  Ac- 
cef  dries  became  Acceffary,  in  fuch  Marnier  and  Form,  as  if  'both  the  faid 
principal  Offence  and  Acceffary  had  been  committed  and  done  in  the  fame  Coun- 
ty where  the  Offence  of  Acceffary  was,  or  fall  be  cojnmitted  or  done :  And  that 
every  fuch  Acceffary  fall  anjwer  upon  his  Arraignment,  and  receive  fuch 
Trial,  Judgment,  Order  and  Execution,  and  fuffer  ftch  Forfeitures,  Paijts 
and  Penalties,  as  is  ufed  in  other  Cafes  of  Felony ;  any  Law  or  Ciiflom  to  the 
contrary  before  ufed  in  any  wife  7iotwithJlanding. 

In  the  Conftirudion  of  this  Statute,  the  following  Points  feem  niofl  re- 
markable, viz. 

8 Co  1 18. a.  ^^^-  5^-  ^^^fi->  -^^  Indidlment  againfl  an  AccefTary,  in  Purfuance  of 
\'ideVupra  '  this  Statute,  in  the  County  wherein  he  was  Acceffary,  ought  exprefly  to 
Ch.  25.Sea.  j-ecite  that  the  Principal  did  the  Felony  in  the  other  County,  and  not 
^°'  barely  that  he  was  indicted  for  it  j  for  that  is  only  an  Argument,  and  no 

dired  Affirmation  that  he  did  it. 

Se£f.  52, 
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Si'^.  52.     Secondly,  The  Court  of  "   Kings    Benchj  in   Relation   to    a*  3 1111.49, 
Perfon,  there  indided  as  an  Acceffary  in    the  County   wherein    the    faid'^^^^  j,g 
Court  happens  to  fit,    to    a   Felony  in  another  County,;    and    the  Lord  H.  i".  c.  223. 
''  High   Steward,    in  Relation  to  a  Peer  to  be  tried  before   the  Lords  on^^V''^  ^'°'" 
an  Indidment  againll  him  as  Acceflliry  in  one  County  to  a  Felony  in  an-un^gr  Lett!  ^ 
other,  are  within  the   Purview  of  the    faid  Statute;  not  only  becaufe  it"  3  inft.  49. 
is    a  remedial  Law    and    made   to    fupply  a   very  mifchievous  Defedl  of[|5-  p 
the    Common   Law,  which    oftentimes    neceflarily   occafioned    a   Failure 
of    Juftice,    and     therefore    ought    to     have    a     benehcial    Conllruftion ; 
but   alfo    becaufe    the    Court    of    King's    Bench     being    the    "^    fupreme c  yj^g fyprj 
Court    of   Oyer   and   I'erffl'hier,  and  Gaol-Delivery,  may  naturally  be  in-ch.  3.  fea. 
eluded  in  the  very  Words  of  a  Statute  which  gives  fuch  Juftices  any  new"" 
Power ;  or  if  it   be  not  thought  to  be  ftridly  within  the  Words,  it  is  at 
leaft  within  the  Meaning  of  them,  which  otherwife  would  give  a  higher 
Privilege  to  an  inferior  Court  than  to  a  fuperior :  And  the  Hke  in  Effed:  may 
be  fiid  in    the  Cafe  of  the  Lord  ''  Steward,  who  by    the  Words   of  his*  3  inft.  ,36. 
Commiflion,  as  well  as  the  Nature  of  the  Thing,  feems  to  be  a  Juflice 
of  Oyer  and  I'erminer,  and   within  the  very  Words  of  the  Statute,  or  at 
leaft  within  the  Meaning.  To  which  may  be  added,  that  thefe  Words  in  the 
latter  Part  of  the  Statute,    That  then  the    'u/iices  of  Gad-Deliurry,  or  of  Oyev 
and  Ttvm'mtr,  or  other  thci'e  authorized,  fmll proceed againjl  fuch  Accefaries, 
&c.  feem  plainly  to  imply.   That  fuch  other  fo  authorifed   may  alfo  fend 
for  a  Certificate  of  the  Record   relating  to  the  Principal ;  for  nothino-  can 
be  more  Natural  than  to  expound  one  Part  of  the  Statute  by  another.     As 
to  the  Objedion,  That  the  Words  of  the   Statute  are,    that  the   faid  Ju- 
ftices,  or  tivo  of  them,  Ihall  write  to  the  Cujios  Rottdorum,  &c.  and  there- 
fore that  the  Lord  Steward  cannot  do  it,  becaufe  he  is  but  one,  it  may   be 
'  anfwered,  That  thofe  Words  are  to  be  thus  conftrued.  That  where  there  =     inft.  ,,g. 
are  two  or  more  fuch  Juftices,  they  muft  write,  &c.  but  not  where  there 
is  but  one, 

Se^.  53.     Thirdly,  Not  only  the  Juftices  of  the  King's  Bench,  the  Pleas 
before  whom  are  properly  ftyled  '  Placita  coram  Rege,  and  not  co?'am  yie-'^^"  ^^^' 
Jliciariis,  but  any  other  Juftices,  writing  for  a  Certificate  in  Purfuance  of^z  Co.'sl*^' 
the  Statute,  ought  to  do  it  by  Writ  in   the  King's  Name,  and  not  by  aH  P.c.223. 
Precept  in  their  own  Names,  and  under  their  own  Seals ,  and  the  Reafon  Pok^'-  ^'^'^' 
given  by  Dyer  is  becaufe  it  is  a  Writing  from  Juftices  to  Juftices.  inft.  49, 

5^5/.  54.     Fourthly,  Where    fome   of  thole  fuppofed  to  liave   been  Ac- '  3  5  ■  fe^ms  to 
cefTaries  to  a  Felony  in  a  different  County,   are    proceeded   againft    in   the  cejarV for *' 
King's  Bench,    in   Purfuance   of  the  Statute,    if    there    be   a  Likelihood  the  juftices 
that  others    will  be    in  the   fame  Manner  proceeded    againft   in    another"^ '"l^  ^ ',"»'* 
Court,  it  feems  moft  advifible  ^  to  fend  for   the  Record  relating  to  the  J  write" ia 
Principal   by  a   fpecial  Writ   formed  upon  the  Matter   according   to  the  the  King's 
Words  of  the  Statute,  and  not  by  Certiorari,  becaufe  that  would  wholly  ^^'^nJi  ,g 
^  remove  the  Record    from  the  Court   below   into  the  Court  of  King's  136. 
Bench,  which  might  caufe  a  Doubt,  whether  either  the  Court  below,  or '^^If ^ 'Jg^^ 
that  of  King's  Bench  could  certify  it  upon  a  fubfequent  Writ ;  for  as  t0  62  to69.\r<l 
the  Court  below,  it  might  be   objefted.  That  being  no   longer  a  Record  feft.  77  to  87. 
of  that  Court,  it  cannot  be  certified  by  it ;  and  as  to  the  King's  Bench,  it 
might  be  objefted,  That  the  Principal  was  neither  attainted  nor  convidied 
there  :  Whereas   the  Words  of  the  Statute  are,  That  the  Jtijlices  Jhall  write 
■  to  the  Keepers  of  the  Records  inhere  fuch  Principal  fall  be  attainted  or  con- 
viBed.  But  thefe  Doubts  are  avoided  by  '  diredling  a  fpecial  Writ  the  to  Court'  3  Inll.  49, 
VoL.n.  4O  below,  V^i^^^p^ 

C,  223. 
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below  on  which  a  fpecial  Certificate  fliall  be  made  in  Purfuance  of  the 
Statute,  and  the  Record  fhall  flill  remain  below,  and  confequently  may 
be  certified  fi^om  thence  on  a  fubfequent  Writ. 


CHAP.     XXX. 
Of  Jlanding  Mute, 

HAVING  fhewn  in  what  Manner  a  Prifoner  is  to  be  arraigned,  I 
am  in  the  next  Place  to  examine  in  what  Manner  he  is  to  be  dealt 
with  afterwards  J  and  to  that  End  fhall  endeavour  to  fliew  what  is  to 
be  done  with  him, 

1.  Upon  his  {landing  Mute. 

2.  Upon  his  Confeffion. 

3.  Upon  his  Pleading. 

And  firft  as  to  the  Prifoner's  fianding  Mute  I  fliall  confider, 

1.  Where  he  fhall  be  faid  to  fland  Mute. 

2.  How  it  fhall  be  tried  whether  he  do  fo  of  Malice,  or  by  the  Adl 
of  God. 

3.  What  flrall  be  done  where  one  is  found  to  fland  Mute  by  the 
Adt  of  God. 

4.  Where  he  who  flands  Mute  fhall  be  awarded  to  the  fame  Exe- 
cution as  if  he  had  not  flood  Mute,  and  where  he  fhall  be  adjudged  to 
his  Penance. 

5.  What  is  the  Nature  of  fuch  Penance. 

6.  What  he  fliall  forfeit,  and  to  whom. 

7.  Whether  the  Profecutor  of  an  Indiftment  or  Appeal  of  Larceny 
be  entitled  to  a  Reflitution  of  the  Goods  flolen,  upon  the  Defendant's 
fianding  Mute. 

8.  Where  one  that  flands  Mute  fliall  have  the  Benefit  of  Clergy. 

SeB,  I .     As  to  the  firfl  Point,  wz.  In  what  Cafes  a  Man  fhall  be  faid 
to  fland  Mute :  I  take   it    to   be   agreed.  That  he  who  anfwers  imperti- 
nently,  or  inefFed:ually,  or  refufes  to  put  himfelf  upon  his  Trial  in  fuch 
a  Dyer  49,     Manner  as  the  Law  direds,   may  as  properly  be  laid  to  fland  Mute   as 
241-  he  who  makes  no  Anfwer  at  all  j  as  where  a  Man  '  refufes  to  plead  a 

2  H.  H.  P.  C.  pj^^  in  Chief,  or  the  General  IfiTue,  but  infills  on  fome  frivolous  Defence, 
H.  P.  C.  226.  or  even  to  plead  a  good  "  dilatory  Plea,  and  refufes  to  plead  over  to  the 
s.  P.C.  150.  Felony,  in  which  Cafe  after  fuch  a  Plea  is  found  againfl  him,  he  fhall  not 
^enw^7o  a. '  be  admitted  to  plead  in  Chief,  but  fliall  be  adjudged  to  his  Penance  in 
Vide  Bro.      the  fame  Manner  as  if  he  had  made  no  Plea  at  all.     And  fo  fhall  he  be 

Coro   22.  .  ^^,^^ 

f  Keilw.  70.3. 
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who  pleads  a  good  Plea -in  Chief,  or  the  General  IfTiie,  but  '  refufeth  to  *  Sf°  J"^'" 
put  himfelf  upon  the  Inqucft  (that  is,  to  be  tried  by  God  and  his  Coun-3' p'l^'J.^i'.t,. 
try  if  a  Commoner,  or  by  God  and    his  ^  Peers,  if  a  Lord)  or  to  wage  Lett.  E. 
Battle  where  fuch  Trial  is  '  allowed.  T\J^^^%^^ 

St'Sf.  2.     It  feems   to   be   holden  in  the  ^  fccond  InJI/'tufr,  and  alfo  inn.  P.  0.226. 
the  latter  Part  of  Sir  Matthew  Hale's  Pleas  of  the  '  Qmvn,  That  if  a  Pri-  ^'''z-  Cof°- 
foner  on  his  Trial  peremptorily  challenge  above  the  Number  allowed  him  ^''g^°' ^i'^^* 
by  Law,  he  fhall  not  be  dealt  with  as  one  that  ftands  Mute,  but  fliall  be  pi.  is. 
hanged:  But  this  very  Point  is  made  a  ^a-t-e  m  another  '  Part  of  i7<7/c'i  7  E.  4.  29. 
Pleas  of  the  Crown;  and  alfo  in  ^  Kelyfjge,  and  the  Contrary  is  holden  in,^E^'^.  _, 
the  third  ^  JnPAtnte :  Neither  does  it  fecm  eafy  to  affign  a  Reafon   why  pi-  10. 
he  who  challenges  more  Jurors  than  he  ought,  fliall,  in  Refped:  of  an  ini'- ^1^"^  u^^''" 
plied  Rcfufal   of  a  legal  Trial,  be  thought   worthy  of  a  greater  Punifh- Coro.  149. 
ment  than  he  who  obftinately,  diredtly,  and  exprelly  refufes  it      To  which  ** ';-4-3.P'-6- 
may  be  added.  That  there  feems  to   be  but  one  '  full  Authority  in  the  c  Fo/thi''ree 
Old  Books  for  the  Maintenance  of  this  Opinion,  whereas  there  is  a  great  ^  Chapter  of 
(h^  Number  of  the  other  Side.    [96 1  'j'^  Trial  by 

*^  re  Ti         •      •         1  rJ,  111  •       T  T       Battle,  and 

hect.  3.     But  It   IS    clear,  '  That   he    who  demurs   in  Law  to   an  In-s.  p.  c.  Sr. 
didlment   or  Appeal,  fliall  not  be  efteemed  to  ftand  Mute,  nor  be  dealt  Letter  E. 
with   as  fuch,  as  having  refufed  a  Trial  by  his  Country,  for  he  puts  him-e^  pc'2-q 
felf  upon  a  Tx'vX  by  the  Court,  which  is  the  proper  Trial  of  a  Matter  in  'H  P.c.  226. 
Law.  ^  K'^'y  36- 

SeB.  4.     Alfo  it  feems  clear,  That  after  a  Man  hath  "^  confefTed  him- i  3^h.'7.^!z1 
felf  guilty,  or  pleaded,  and  put  himfelf  upon   his  "  Country,  he  fh.dl  not  pi- 5. 
afterwards  be  demeafned  as  one  that  ftands  Mute,  in  Refpe(^l:  of  his  fable-  pi^2"'^ofo 
quent  Silence:  But  the  Jury  fhall  be  charged,  and  the  Trial  ^hall  proceed,  ,-6 
and  the  like  Judgment  fl:iall  be  fiven  as  in  Common  Cafes.  And  Dro.  Cor. 

S,cSl.  5.     As  to    the    fecond  Point,  viz.  l\\   what  Cafes,   and  in  what  'I'^l  g^^"; 
Manner  it  Oiall  be  tried,  whether  one  who  ftands  Mute  do  fo  of  Malice,  Pain  5.  ' 
or  of  the  Ad  of  God  :  It  feems  agreed,      That  where  a  Prifoner  wholly  '^^'^  "'"^' 
ftands  Mute  without  making  any  Anfwcr  at  all,  the  Court  fliall  take  an  o'he!  Au-ho^ 
Inqueft  of  Office  by  the  Oath  of  any  ■'  twelve  Perfons  that  °-  happen  to  be  rity  cited  for 
prefent,  whether  he  do  fo  of  Malice,  or  by  the  Ad  of  God.     But "  after  [,''''^°P^"'°'' 
an  Iflue  hath  been  joined,  if  the  Prifoner  ftand  Mute  when  the  Jury  are  Hale,  0/ 
in  Court,  if  there  be  any  Need  for  fuch  Inquiry,  it  fliall  be  made  by  them,  K^lynge. 
and  not  by  an  Inqueft  of  Office.  '  H.' r'c.^2%. 

Seel.  6.     Where  '  a  Man   anfwers,  but  not  effedually,  it  feems  needlefs  Keiy.  36. 
to  make  any  Inquiry  whether  his  Refufal  be  owing  to  his  Malice  or  not, ''  '^"^  ^'°''''- 
becaufe  it  is  apparent.      _  _  _  3H7..2.PI.3. 

SeB.  7.     As  to  the  third  Point,  viz.  Wliat  Hiall   he  done  where   one  is  Abridged 
found  to  ftand  Mute  by  the  Ad   of  God:   It  is  agreed,  '  Tkit  in  fuch  a  ^i'^^^^^g'J.-^ 
Cafe,  the  Judges  of  the  Court,  (who  are  always  to  be  of  Connfel   with  the  Clergy,  27.' 
Prifoner,  to  fee  that  he  have  Law  and  Juftice)  ftiall  not  only  caufe  the  Fe-  '^"'^  !J°'^  .^h^' 
lony  to  be  enquired  of,  but  alfo  whetiaer  the  Prifoner  be   the  fame  Per-'ti,^  nirre  re- 
fon,  and  all  other  Matters  which  he  might  have  pleaded  in  his  Defence.  And  markabie,  be* 
fuch  Inquiry  ftiall  be   made,  as  I  {uppofe,  not  by  an  Inqueft  of  Office,  """^  °'^ '*'^ 

Year  with 
the  former,  and  fubfequent  to  it.      \'ide  Ke!y.  j6.     5  H.  7.  2  pi.  1;.  the  like  is  il^.id  to  be  adjudged  by  all  the  Juliices 
but  Kcblc;  and  this  Cafe  is  abridged  E.o.  .Appeal,  82.  Pain,  4.      2  H   H.  P.  C.  3  16.  '  Set;  the  next  Capier  kO..  5. 

™  S.  P.  C.  150  Lett  C.  Same  Point  aomiaed,  S  fi.  4.  j.  pi.  5.  which  is  abridged  Bio.  Pain  2.  but  in  tliele  Books 
it  is  incidemally  holden,  That  where  a  Man  dees  not  confefs,  bu;  pleads  Not  guilty,  and  after  Itands  Mute,  he  Ihall  be 
put  to  his  Penance.  "  Kely.  36,  37.  H.  P.  C.  2z  j,  2j6.  2  H.  H.  P.  C.  3  1  6.  i  ;  E.  4.  33  pi.  19.  Abridg- 
ed Bro.  Penance,  9.  and  Cro.  Coro.  51.  Cont.  8  H  4  3.  pi.  5.  for  which  fee  the  Note  ne.\t  above.  »  H.  P.  C. 
225.  S.  P.  C.  1  qo.  Lett.  C.  2  Inll.  177,  178.  8H.  4.  i.pl:2.  Fi;z  Core.  7t,  225.  43  AJ.  pi.  50.  Ere, 
Appeal,  24.  P  Ra   Ent    58;.   pi.  3.         1  8  H    4.  i.  pi,  2.     Fiiz.  Coro.  71.     Bm.  Appeal,  24.        '  5  P.  C.  1,-0. 

Lett.  D.  from  the  .Authority  of   8  H.  4    3.    for  which  fee  the  Notes  to  the  precedent  .^eflion.  '   Vide  H  P.  C.  22;, 

lb.      S.  P.  C.  1-50.  Lett.  D.      2lnUi77,   178.         '  S.  P.  C.  150.  Lett.  D.      21011.177,178.      H.P.C.22J. 
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but  by  a  Jury  returned  by  the  Sheriff  in  the  fame  Manner  as  if  the  De- 
fendant had  aftually  pleaded  j  for  fince  it  is  no  way  his  Fault  that  he  did 
not  fo  plead,  there  is  no  Reafon  why  his  Trial  fhould  be  in  a  more  loofe 
and  fummary  Manner,  or  any  way  lefs  regular,  or  folemn,  than  if  he 
•  H.  P.  C.  had.  To  which  may  be  added.  That  Sir  Matthew  Hale  faith,  "  T^hat  the 
**5-  Fclojjy  JJmll  be  enquired  of,  &c.  in  the  fame  Manner  as  if  the  Prifoner  had 

pleaded  Not  guilty  ;  from  which  Words  it  feems  plain,  That  in  his  Opinion 
the  Inquiry  ought  to  be  an  Inqueft  returned  by  the  Sheriff  as  in   other 
Trials   at  the  Mife  of  the  Parties,  becaufe  if  the  Defendant  had  pleaded, 
it  mufl  certainly  have  been  fb.     And  therefore  it  feems  reafonable,  That 
I- :5. P. C.I 50. where  Sir  William  Staimdiforde  ^  having  fpoken  of  fuch  Inquiry,  adds  im- 
^^""  ^'        mediately.  That  it  is  but  an  Inquefl  of  Otiice,  ought  to  be  underftood, 
not  of  the  Inquiry  of  the  Felony,  whereof  he  had  lafl  fpoken,  but  of  the 
Inquiry    whether   the  Prifoner   liood  Mute  of  Malice,  or  by  the  A<ft  of 
God,  whereof  he  had   fpoken   in  the  Sentence  next  before.     And  I  the 
« Fitz.  Coro.  rather  incline  to  think  that  this  is  his  Meaning,  becaufe  the  '  Books  cited 
^;  Air.  pi  ^o  ^y  ^''^^'  ^°  ^'^'^  Point,  relate  to  this  Inquiry   only. 

8  H,  4.   I. 

^'h 'h  PC  As  ^o  ^^"  fourth  Point,  viz.  in  what  Cafes  he  that  lliands  Mute  fliall 
316,' 317.  ac- ^^  awarded  to  the  fame  Execution  as  if  he  had  not  flood  Mute,  and 
cords.  where  he  fhall  be  adjudged  to  his  Penance,  I  fliall  confider, 

1.  What  fhall  be  done  to  him  who  flands  Mute  after  an  Attainder. 

2.  What  to  a  Perfon  arraigned  for  High  Treafon. 

3.  What  to  one  arraigned  for  Petit  Larceny. 

4.  What  to  one  arraigned  for  a  Felony  by  Statute. 

5.  What  to  one  arraigned  upon  an  Appeal. 

6.  What  to  one  indicted  of  a  Capital  Felony,  or  Petit  Treafon. 

Ih^H  p"c  ^^^'  ^'  ^^  *°  *^^  ^""^  Particular,  -uiz.  What  is  to  be  done  to  him 
315^316.  who  ftands  Mute  after  an  Attainder:  It  feems  to  be  fettled  ''  at  this 
Kely.  36.  Day,  That  where-ever  one  who  is  attainted,  either  by  Judgment  on  a 
Left  c  D  °  Verdift,  or  ConfefTion,  or  by  Outlawry,  or  Abjuration,  ftands  Mute  to 
So  adjudged  the  Demand  why  Execution  fliould  not  go  againft  him,  he  fhall  not  be 
8  H.  4.  3.  awarded  to  his  Penance,  but  to  the  f^me  kind  of  Execution,  if  any,  that 
Abrfdged  would  have  been  awarded,  if  he  had  not  flood  Mute.  Yet  there  feems  to 
Bro.  Pain,  2.  be  this  Difference,  That  where  one  who  hath  always  continued  in  Pri- 
Coro.  22.  jCq^^  jjffgj.  ^^  Attainder  by  Verdidl  or  ConfefBon,  ftands  Mute  to  the 
Caufe  of  Abju- Demand  why  Execution  fliould  not  go,  it  fhall  be  awarded  "  againfl  him, 
ration  or  any  without  any  Inquiry  whether  he  fland  Mute  by  Malice,  or  otherwife,  or 
S^^eTa"  whether  he  be  the  fame  Perfon  who  is  fo  attainted  or  not ;  becaufe  it  fuf- 
ConfefTion ;  ficiently  appears  that  he  is  the  fame  Perfon,  and  that  is  fufficient  to  juflify 
but  the  con-  jj^  Award  of  Execution  againft  him,  where  nothing  appears  to  the  con- 
nuatedVs"to  trary.  But  if  a  Perfon  lb  attainted,  be  retaken  after  an  Efcape ;  or  if 
other  Attain-  one  be  taken  after  an  Outlawry  or  Abjuration,  and  ftand  Mute  to  the 
^26  m'  1  Demand,  Why  Execution  (hould  not  go  againft  him?  It  fhall  be  in- 
,g.   ■  'quired,  whether  he  ftand  Mute  of  Malice,  or  of  the  Aft  of  God,  and  if 

Abridged  it  be  found  of  Malice,  it  feems  that  Execution  fhall  be  awarded  without 
Fitz.  Coro.  ^j^y  flirther  Inquiry  :  ^  But  if  it  be  found  to  be  of  the  Adt  of  God,  it  feems 
Bto.  Pain.  12.  That  it  ought  to  be  alfo  inquired,  whether  he  be  the  fiime  Perfon  or  not, 
^h'°h^d^'  b"^  ^"  ^^^  ^^"^^  Manner  as  where  one  ftands  Mute  by  the  Aft  of  God,  when 
jur£°d  iLd-     firft  brought  upon  his  Trial. 

ing  Mute, 

was  p»t  to 

his  Penance  and  not  hanged.         «  S.  P.  C.  150.  Lett.  C.  D.     10  E.  4.   19.  pT.  26.     Fitz  Coro.  36.     Bro.  Coro.  15  j- 

'  S.  P.C.  150.  Lett.  C.  D.     10  E.  4.  19.  pi.  26.    Fitz.  Coro.  36.     Bro.  Coro.     155. 
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Se"^.  g.     As  to  the  fecond  Point,  viz.  What  is  to  be  done  to  one  wlio 
ftands  Mute  to  an  Arraignment  for  High   Trcafon  :  It  is    clearly  fettled  ^'H.P.  c. 
at  this  Day,  That  ftanding  Mute  upon  an  Arraignment  for  High  Trcafon  l^^'  ^^  p  q 
is  equivalent  to  a  Convidion  by  Verdicfl,  or  Gjnfeffon,   and   confequently  3,7. 
fubjeds   the  Criminal  to  the  fame  Kind  of   Judgment  and  Execution  as^'^'"-'45- 
fuch  a  Convidion  would  do.     But  I  take  it  for  granted,  That  fuch  ftand-  f/;|  5^'  P'* 
ing  Mute  mud:  in  ''  like  manner  appear  to  be  obflinate ;  and  that  if  it  be  Kely.  57. 
found  to  be  the  A6t  of  God,  the   whole  Matter  fliall  in   like  Manner  '  be  ^V"  =°S- 
inquired  of,  as    hath  been  more  fully   fbev/n  in  the   former  Part  of  this  ^  Inii.  ,77, 
Chapter.     But  where  fuch  Perfon  appears  to  ftand   obftinately  Mute,  I  do  ' 78. 
not  find  it  any  where  holden,  that  thefe  is  any  Neccflity  that  he  probably  fj°  J'-^'"'  '^" 
appear  to   be  Guilfy,  or  that  any   Evidence   be   examined   to    prove  him  3  inii  14. 
fo,    before  he   fliall    be    condemned  or   executed.     But  this  is  advifable,  S- P- C.  ijo. 
where    one    ftands  obftinately   Mute  on    an  Arraignment    for  Felony   by  conTFitz. 
Statute,    as    Ihall    be    more    fully  fliewn    in    the  fourteenth  and  fifteenth  Coro.  283. 
SeSliom.  g^J|''^«  f^P'» 

SeB.  10.     As  to  the  third  Particular,  viz.  What  is  to  be  done  to  one  18E. 3.01.26. 
who  ftands  Mute  to  an  Arraignment  for  Petit  Larceny :  I  take  it  to   beS-P  c.  ijo. 
agreed.     That  if  a  Man  appear  to  ftand  obftinately  Mute  on  an  Arraign-  ^\"X?u  ra 
ment  for  Petit  Larceny,  he  ftiall  have  the  like  Judgment,  &c.  as  if  he  had  Seft.  7. 
confefted  the  Indidmeilt.  s.  P.  c.  i  ;o. 

ScSl.  II.     As  to  the  fourth  Particular,  viz.  What  is  to  be  done  to  thofe  i^^llvi.  177. 
who  ftand  Mute  to  an  Arraignment  for  felony  by  Statute  :  It  is  exprefiy 
enadled  by  33  i?.  8.  12.  Par.  12.  That  if  a  Ferfon   indi:^cd^  and  arraigti- 
ed  of  T?-eafo7j,  Mifprifon  of  Treafon,  Mia-der,  Manfaughter,  or  Bloodpcd, 
&c.  againft  that  A5i^  within  the  Verge  of  the  Courts  Jl:all  obflinatcly  rejiife 
to  aiifwer  direBiy,  or  J}?all  fand  Mute,  hefiall  have  the  like  yiidgme?7t,  6cc. 
as  f  he  were  found  Guilty,  &c.     But  ^  where  a  Statute,  as  that  of  Piracy,  <=  Dyer  241. 
&c.  ordains  a  Trial  by  the  Common  Courfe  of  the  Law,  it  hath  been  ad-  p'  49- 
judged,  That  the  Criminal  fliall  have  Judgment  of  his  Penance,  (j'c.  as  in  \  jj'^^'  p^p 
other  Felonies.  320. 

Se^.  12,     As  to  the  fifth  Particular,  viz.  What  is  to  be  done  to  one  ^'- 'T''- ^- "• 
who  ftands  Mute  to  an  Arraignment  on  an  Appeal :  It  is  holden  by  Sir  g  |  ^h 
Matthew  Hale,  ^  That  an  Appellee  of  Felony  ftanding  Mute  ftiall  not  have  Tedl.  9. 
(j::^  Judgment  of  Penance,  but  to  be  hanged;  [97]  but  this  is  made  a  ^i^re  in  Leftefc'^°* 
6  Staundforde,  and  ^  Brook;  and  the  contrary  Opinion  feems  to  be  favour- h.  P.  C.  226. 
ed   by  Sir    Edward  Coke,  and  is  exprefiy   holden  by  ^  Kelytige,  and  fup-  2  H.  H  P.  C. 
ported   by  feveral  '   Refolutions   in  the   Old  Books.     Whereas  the  Tear-V^^^^\^^. 
Book  of  21  '-  E.  3.  feems  to  be  the  only  Refolution  in  favour  of  the  other  ss.  P.  c.  1^50! 
Side  J  to  which  it  may  be  anfwered,  Not  only  that  three  of  the  above-  J-^"^''  ^- . 
cited  Refolutions   to  the  contrary,  are   much  later,  but  alfo  that  the  Ap-  g,  ^9   ^'"' 
pellee  in   this  Cafe  appears  to  have  been  taken  with  the  Manner,  "  which  '  2  Jnil.  178. 
probably  might  be  a  Circumftance  of  confiderable  Weight  in  the  Judg-  ]/^\ 
ment.  '  s  H.4.  i'. 

SeSf.  13.     As  to  the  fixth  Particular,  viz.  What  is  to  be  done  to  one  ?'•  ^ 
who  ftands  Mute  to  an  Indidtment  of  a  Capital  Felony,  or  a  Petit  Trea-  paj"  'j/°' 
fon:  It  is  enabled  by  the  "  above-mentioned  Statute  of  Wejiminjier,  i,  12.  Forfeiture, 
That  notorious  Felons  which  openly  be  of  evil  Fame,  and  will  not  put  thejnfclves  V;     , 

Fitz  Coro.' 
71.     4  E.  4.  II.  pi.  i8.     Abridg.  Fitz.  Coro.  71.     Bro.  Appeal,   93.     Pain,  14.     43  Aff.  pi.  30.     Abridged  Bro, 
Pain,  13.     Appeal,  78.     Coro.   123  or  124.     Fiiz.  Coro.  225.     14  E.  4.  7.  pi.  10.     This  Point  is  made  a  Quxre ; 
but  in  the  very  next  Folio  pi.  17.  Abridged  Bro.  Coro.  160  or  161  it  is  adjudged  by  all  the  Juftices,  1  hat  the  Appellee 
in   luch  Cafe  (hould  have  his  Penance.  ""  zi  E.  3.    18.  pi.  26.     Abridged  Bro.  Pain,  8.     Appeal,  40.     Coro.  43. 

But  neither  Fitz.  Coro.  56  nor  3  H  7.  2.  pi  5.  nor  3  H.  7.  i  2-  pi.  5.  cited  by  Staundforde,  feem  tocome  up  to  this 
Point,  but  rather  to  be  Authorities  of  the  other  Side.  See  Bro.  Coro.  82.  ?  Vide  fupra  Ch.  1 5.  Seft,  41.  «  Vide 
2  Inft.  177,  178. 

Vol.  II.  4  P  /;; 
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in  Enquejs  of  Felonies,  that  Men  J}:aU  charge  them  ivith  before  the  fuflices 
at  the  King's  Suit,  fl:all  have  jlrong  and  hard  Imprifonment ,  as  they  which  re~ 
fufe  to  Jland  to  the  Common  Law  of  the  Land.     But  this  is  not  to  be  under- 
flood  offuch  Trifoners  as  be  taken  on  light  Sufpicion. 
«2lnil.  177.       Seel.  14..     Siv  '  Edward  Coke,  m  the  Conftruftion   of  this  Statute,  faith, 
That  no  Perfon  fliall  be  put  to  this  Punifliment,  unlefs  the  Matter  be  evi- 
dent, or   probable,  which  it  is  the  Duty  of  the  Judge  to  look  into;  and 
^  s.  P.  C.i  sg.  S'lv  IFilliam^'  Staundforde,  faith,  That   there  ought  to   be  evident  or   pro- 
ATH^H^p  c  bable  Matter  to  convince  the  Party  of  the  Crime  whereof  he  is  arraigned, 
226^    '   '      or  otherwife  that  he  be  a  notorious  Felon,  or  openly  of  bad  Fame ;  and 
2  H.H.  P.  C.  therefore  he   advifes  the  Judge,    for  the  Satisfadion  of  this  Statute,   and 
320,  }2i,      Difcharge  of  his  Duty,  to  examine  the  Evidence  which  proves  the  Prifoner 
Guilty  of  the  Fad,  before   he  proceed  to  the  Judgment  of  Fain  fort  & 
dure.     Yet  I  cannot  find  any  Book    which  takes  Notice  of  any  Examina- 
tion of  this  Kind,  or  of  any  Entry  that  the  Defendant  appeared  to  be  a 
notorious  Felon,  before  fuch  Judgment  given  againft  him,  upon  his  fland- 
'  Ra.  En(.      jj^g  Mute,  whether  upon  an  '  Indidment  or  '^  Appeal :  But  all  the  Books 
KeiKv!  70!  a.  cited  in  the  Margin  feem  to    intimate,  that  the  {landing  Mute   is  of  itfelf 
7  E.  4.  29.     a  fufficient  Ground  for  fuch  Judgment.     Yet  all  that  can  be  inferred  from 
^'h^7   12     thence  feems  to  be  this.  That   it  is  not  necclfary  to  make  any  thing  of  this 
pi.  5,  8.         Kind  Part  of  the   Record,  it  being  a   Matter    left  to    the  Difcretion  and 
■i  8  H.  4.  I.   Confcience  of  the  Judge,  and  to  be  prefumed  where  it  is  not  exprcfTcd. 
4E^+.  II.     ^^^  ^s  to  all  Capital  Appeals  whatfoever,  and  all   Indidments  and  Ap- 
pi.  18.  peals  of  Petit  Treafon,  perhaps  it  may  be  faid.  That  '   not   being  within 

14  E.  4.  7.  jj^jg  Statute,  but  remaining  as  they  were  at  the  Common  Law,  the  Ob- 
43  M  pi  30.  ftinacy  of  a  Criminal  in  (landing  Mute  to  them,  may  be  of  itfelf,  with- 
21  E.  3.  18.  out  more,  a  fufficient  Inducement  to  a  Judge  to  award  him  to  his  Penance, 
a  H  7  2  ^^^  confidering  that  fuch  Appeals  and  Indidments  are  within  the  fame 
pi.  ;.  Reafon  with  thofe  mentioned  in  the  Statute  ;  and  it  is  uncertain  how  the 

'^■''•^■'5°- Common  Law  ftood  in  Relation  to  thefe  Matters,  as  appears  by  the  befl 
2  jXi  yj,  Authors,  ^  differing  among  themfelves  concerning  them  ;  and  feeing  the 
178,  179.  Method  prefcribed  by  the  Statute  is  very  juft  and  equitable,  it  feems  prudent 
Books'cUcd  ^^  ^^^^  '^^  ^  Ji^dge  to  obferve  the  fame  Rules  in  all  Cafes  of  this  Kind. 
Sea.  12.  '  Scol.  15.  I  do  not  find  it  faid  in  any  Book,  what  fhall  be  done  to  a 
under  Lett  1.  Pnfonef  who  obftinately  ftanding  Mute  to  an  Arraignment,  fliall  appear  to 
Letter  F  '^^  ^^  charged  upon  very  light  Sufpicion ;  but  I  take  it  for  granted.  That  he 
2lnft.  178,  may  be  feverely  fined  and  imprifoned  for  the  Contempt. 
•79-  Sect.   16.     As   to   the   fifth    Point,  viz.  What  is   the    Nature   of  the 

Penance  to  which  a  Prifoner  is  to  be  adjudged  upon  his  obftinately  ftand- 
ing  Mute :  It  is  obfervable,  That  the  above-cited  Statute  of  Weftmitifter  i. 
fays  only  in  general,  That  Felons  ftanding  Mute  fliall  be  put  in  Prifon 
fort  &  dure,  without  faying  any  Thing  of  the  Manner  of  it,  which  it  feems 
to  leave  as  a  known  Thing  to  the  ufual  Pradice  in  fuch  Cafes ;  which 
tu  PC.227.  ^^  ^^^^  ^^^  ^^^  from  the  Books  of  Entries,  and  other  Law  Books,  all 
2  H.  H.  P.  C.  of  which  generally  agree,  That  the  Prifoner  fliall  be  remanded  ^   to  the 

319.399.  Place  from  whence  he  came,  and  put  ''  in  fome  low  dark  Room,  'and 
400.    s.  P.  '  r  ' 

C.  150.  Letter 

E.  Keilw.  70  a.  4  E.  4.  ti.  pi.  18.  14  E.  4.  8.  pi.  17.  Abridged  Bro.  Coro.  160.  2  InJl.  178.  Rr. 
Ent.  385.  pi.  17.  8  H.  4.  I.  pi.  2,  ■>  This  Claufeisomitted  in  KeiKv.  70.  a.  4  E.  4.  1 1  pi.  1  8.  but  it  is  men- 
tioned in  all  the  other  Books  above  cited,  but  with  this  Difference,  That  14  E.  4.  1 1.  pi.  17.  fays  only  that  he  Ihall  be 
put  in  a  Chamber  without  adding  that  it  Ihall  be  low  or  dark.  ■  In  this  all  the  Books  above  cited  feem  to  agree. 

And  14  E.  4.  M.  pi.  17.  and  S.  P  C.  i;o.  Letter  E.  and  2  Inft.  178.  add.  That  he  (hall  lie  without  any  Litter  or 
other  Thing  under  hin),  and  that  one  Arm  (hall  be  drawn  to  one  Quarter  of  the  Room  with  a  Cord,  and  the  other  to  an- 
other, and  that  his  Feet  fliall  be  ufed  in  the  fame  Manner.  But  thefe  Claufes  are  wholly  omitted  in  all  the  other  Books 
above  cited,  except  H.  P.  C.  which  takes  Notice  of  the  latter  of  them  only.  And  Ra.  Ent  385.  pi.  2.  adds.  That 
an  Hole  (hall  be  made  for  the  Head,  and  Keil.  70.  a.  fays,  That  the  Head  ftiall  not  touch  the  Earth  ;  bnt  none  of  the 
Other  mention  cither  of  thefe  Claufes. 

there 
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there  laid  on  his  Back,  without  any  manner  of  Covering,  except  for  ^he  *  ^"  •'''' ^" 
Privy  Parts,  and  '  that  as  many  Weights  fliall  be  laid  upon  him  as  he  can  \^^^^  (-ued^' 
bear,  and  more,  and  that  he  fhall  have  no  Manner  of  Suflenance  but  of  the  agree. 
word  '  Bread  and  '  Water,  and  that  he  Ihall  '   not  eat  the  fame  Day   in  \^^\  ^^y-  +• 
which  he  drinks,  nor  drink  the  fame  Day  on  which  he  eats ;  and  that  he  s.  P.  C.  i  50. 
fliall  fo  continue  till  he    die.     But  it  is  faid,   '  That  anciently  the  Judg-  ^^"-^  ^"'*" 
ment  was  not,  That  he  ihculd  fo  continue  till  he  fliould  die,  but  till  he  3re,"That  he 
fliould  anfwer,  and  that  he  might  fave  himfelf  from  the  Penance  by  put-  ftall  only 
ting  himfelf  on  his  Trial,  which  he  cannot  do  at  this  Day  after  the  Judg-  {jj^^^jj^^t 
mei.t  of  Penance  is  once  given.  Barley  Bread 

Sect.  17.     It  feems  clear.     That  Women  upon  flanding  Mute,  are  liable  a  ^ay-  Keilw. 
to  fuch  Penance  as  well  as  Men.  ftairhlte'*"" 

oedf.  1 8.     It  is  fuid  ''  to   be  the  conftant  Praftice  of  Newgate  Seflions,  only  Rye 
where  a  Prifoner  refufes  to  plead,  to  endeavour  to  compel  him  to  do  it  by  ^^^t;  ^^^ 
tying  his  Thumbs  together   with  Whipcord,  and   not   to   proceed  to  the  pj^  2. "and  ^ 
Judgment  and  Penance,  before  all  Methods  of  perfuading  him  to  plead,  are  2 H. 4.1  pi.  z. 
found  ineffeftual.  fhThe'Lll 

Sc£l.  19.     As  to  the  fifth  Point,  viz.  What  he  who  obftinately  ftands  have  of  the 
Mute  fliall   forfeit,  and  to  whom :  There  is  no  Doubt  but  that  in   Cafe  ^^or"  Bread. 
of  '  High  Treafon  he  fliall  forfeit  both  Lands  and  Good,  in  the  fame  Man-  p,"^J;-  ^-  ^■ 
ner  as  if  he  had   been  attain'ed  any  other  way.     Alfo  I  take  it  for  granted  s.  p.  c.  150. 
that  in  the  Cafe  of  Felony  and  Petit  Treafon,  where  a  Perfon  by  ftanding  ^^"^^  E. 
Mute  fhall  not  avoid    being   attainted   for    fuch  Crimes,    he   fhall    forfeit  apdVii^i. 
his  Lands  and    Goods    in    the    fame    Manner    as    on    other    Attainders,  pi-  2.  and 
But  where  ever  a  Perfon  {landing  Mute  is  adjudged  to  his  Penance,  ^nd  ^''^^'''J^j^^o- a- 
thereby  prevents  that  Attainder  which  otherwife  he  might  have  incurred,  (bail  have  the 
it  feems   agreed,  '■  That    he    forfeits    his   Chattels    only,    and    not    his  ^^'"  '"■^t 

X         ,  &  '  ^  the  Prifon,  To 

i^andS.  that  it  be  not 

Se£l.  20.     It   is  agreed  in  the  Tear-Bcok  of  8  '  I/.  4.  That  the  Goods  current ;  but 
fo  forfeited  ought  not  to  be  delivered  to  any  Perfon  claiming  them  under  a  ''j^'  Ent-38j. 
Grant  from  the  Crown,  till   he   have  fliewed  a   good  Title  to  them   in  ^erl\.  rlli 
the  King's  Court,  by  fome  Grant  fuHicient  to  pafs  them.  heOiaiihave 

SeSf.  '21.     And  it  feems  ■"  That  fuch  Goods  will  not  pafs  by  Grant  of'^^^^^°'^^ 
all  Felons  Goods,  having  no  Words  Ipecially  extending  to  the  Goods   of -f  ThU  is 
thofe  who  fland  Mute,  &c.  becaufe  a  Perfon  adjudged  to  his  Penance  for  omitted  i" 
Handing  Mute,  does  not  feem  to  fuffer  as  a  Felon,  being  neither  attainted  anj  ,^' g^*" 
nor   convidled  of  any  Felony,   but   as  a   Perfon  refufing  to  fland  to   the4  '-p'  z- 
Law  of  the  Land.     And  it  icems  rather  the  ftronger  Opinion,  "  That  tl^sy 'J-^'j^j  -^ 
pafs  not  by  the  Grant  of  all  Goods  of  Felons  and  Fugitives   of  all  PerfonslZ'l^o!-'\e 
ivitbin  fuch  a   DifriSl ;  fo  that  if  fuch  Perfons  for   any  TreJ'pafs  or  other  Books  above- 
Fault  ought  to  lofe  Life  or  Member ;  or  fall  fy  and  reffe  tojiand  to  Judg-  ^"^g  ""^^^f^^ 
7nent^  or  do  any  other  Trefpafs  for  ivhich  they  ought  to  lofe  their  Chattels.  and  H.  P.  C. 

SeB.  22.     As  to  the   fixth  Point,  viz.  Whether  the  Profecutor   of  an  '-]■  ''"^ 
Indidment  or  Appeal  of  L.rceny  be  intitled  to  a  Reftitution  of  the  Goods  "h"feBo°l.s 
ftolen,  upon  the  Defendant's  ftanding  Mute  :   It  feems  agreed,  "  That  by  give  the 
the  Common  Law,  where  a  Perfon  ftands  Mute  to  an  Appeal  of  Larceny,  *^hole  Judg- 
It  IS  proper  to  charge  the  fame  Inquelt  which  is  to  enquire  whether  the  Latge. 
ftanding  Mute  be  of  Malice  or  not,  to  enquire  alfo  whether  the  Goods 'S.  P.  C.  rjo. 
mentioned   in   the  Appeal  are  the  Goods  of  the  Appellant,    and  whether  l^^^^  g' 5 '  • 
the   Defendant   were   taken  upon  a  fre(h  Suit  p  made  bv  fuch  Appellant,  BrktoH  u, 

8  2  Inft.  177, 
2  H.  H.  P.  C. 

319.  ^  Kely    27,  28.  '  See  the   Books  cited   to  Seft.   g  ^   14  E.  4    7.  pi.  10.     H.  P  C.  226,   227. 

2H.  H.  P.  C.  319.     Co.  Lit.    301.  Fitz    Efc.  10.     Core.    ji.   Art".  421.     S.  P.  C.  1  5  i.  a.  Bro.  Forfeiture,  1  i,  64. 

Appeal,  24.     8  H.  4.  I.  b.  2.  a   b.     3  H.  7.   1  .'<  pi.  8.  '  8  H.  4.  2.  a.     Bro.  Appeal,   24.  ■=■  Dy.  268.  pi. 

18.     8  H.  4.  2.  a.  b.     Bro.  Forfeiture,   II.  "  Dy.  268.  pi.  1 8.     8  H.  4.  2.  a.  b.     Bro.  Forfeit.  11.         'Vide 

fupra  ch.  23.  fea.  53.  Lett.  f.     8  H.  4.  i.  pi.  2.  3.     Abridged  BfO.  Appeal,  24.     S.  P.  C.  166.         P  Vide  ch  23. 

f»ft.  50,  S'«  5*- 

wliich 
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Supra  ch.  which  Points  being  found  °  for  him,  he  fhall  have  an  Award  of  Reftitution 
^Lp^ra  ch?  ^°  ^"^^  Goods,  and  to  fiich  only,  ''  in  whofe  Hands  foever  '  they  are  found. 
23  led  57.  And  it  is  faid  in  general  in  fome  Books,  ''  That  in  an  Appeal  of  Larceny 
« Supra  ch.  tj^ci-e  fl:iall  be  a  Reftitution  of  the  Goods,  upon  the  Appellee's  ftanding 
d  2,  E  j.'i'g.  ^^'^^j  without  flying  any  thing  of  any  Inquiry  concerning  the  Property, 
pl.  26.  or  frefli  Suit :  But  I  take  it  for  granted,  That  where  it  is  fo  omitted,  it  is 

Abrid  Bro.    xsk^n  as  a  Thing  known,  and  done  of  Courfe,  and  therefore  needlefs  to 

Appeal,  40.     ,  n  •  1 

4^  Aff.  pl.  30.  be  exprelly  mentioned. 

Abrid.  Bro.  ^e5l.  23.  But  it  feems  queftionable.  Whether  the  Profecutor  of  an  In- 
Cora^i'23.  or*^'*^"^^"^  of  Larceny,  be  in  like  Manner  intitled  to  a  Reftitution,  upon  the 
124.  Defendant's  ftanding  Mute  ?  Becaufe   it  feems  agreed,  '  That  by  the  Com- 

Fitz.  Coro.  p-jQj^  L^^  there  could  be  no  fuch  Reftitution  upon  any  other  Profecution 
Vide  40  AfT.  but  an  Appeal ;  and  it  is  certain,  That  the  Profecutor  of  an  Indidlrment  is 
pl.  39-  not  intitled  to  a  Reftitution  by  the  exprefs  Words  of  21  'H  8.  1 1.  which 

Coro  2 1  "^  require.  That  the  Felon  be  found  guilty ,  or  otherwife  attahited,  iicc.  And  I 
«  Supra  ch.  do  not  know  that  he  is  intitled  to  it  by  any  other  Statute,  or  any  equitable 
23.  fea.  55,  Conftrudlion  of  this. 

»  Set  forth  S^^-  ^i-  -^s  to  the  feventh  Point,  viz.  Where  one  who  ftands  Mute 
more  at  fliall  have  the  Benefit  of  his  Clergy :  It  feems  clear,  ^  That  unlefs  it  hap- 
[^^se.ch.  23.  pgj^  ^Q  ^g  otherwife  fpecially  provided  by  fome  Statute,  where-ever  he 
8  Fitz.  Coro.  fhall  be  allowed  it  upon  a  Conviction,  by  Verdidl  or  Confeflion,  he  fhall 
23^.283.  have  it  upon  his  ftanding  Mute.  Alfo  I  take  it  to  be  agreed, '^  That  a 
^h"**'?  pi  Statute  taking  away  the  Benefit  of  Clergy  from  thofe  who  fhall  be  con- 
5.  vidled  of  a  Crime,  doth  not  thereby  take  it  away  from  thofe  who  ftand 

^H^H  p'c  ^^^^  °"  ^"  Indidtment  or  Appeal  for  fuch  Crime.  But  it  is  enudted  by 
320!  380.  '  "i  &  ^  W.  &  M.  9.  fet  forth  more  at  large  in  the  Chapter  of  Clergy, 
Moore  550.  That  if  any  Perfon  fhall  be  indiBed  of  any  Offence,  Jor  ivhich  by  Virtue  of 
PJ'^^-  any  former  Statute,  he  is  excluded  from  the  Betieft  of  his  Clergy,  if  he  had 
pl.  8.  been  thereof  conviSied  by  Verdi £l  or  Confefjion,  ij  he  fland  Mute  hefiall  not 

Abrid.  Bro.  l,g  admitted  to  it.  But  Appeals  and  Offences  excluded  from  the  Benefit  of 
Fit"f Coro.*  C^s^'gy  by  fubfequent  Statutes,  feem  not  to  be  within  the  Purview  of  this 
51.  Statute;  for  the  fuller  Confideration  whereof  I  fliall  refer  the  Reader  to 

sH^.j.  12.    ji^g  Chapter  oi  Clergy. 

Abrid.  Fitz. 

Coro.  53.     Fitz.  Cor.  58.  feems  contrary,  but  I  cannot  find  any  thing  in  3  H.  7.  i.  which  is  the  Year-Book  cited  to 

this  Note  to  warrant  this  Opinion.        H  See  H.  P.  C.  232  to  238.     2  H.  H.  P.  C.  345. 
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CHAP.     XXXI. 

Of  Cojfejpon  and  Demurrer. 


N  D  now  I  am  to  confider  what  is  to  be  done  to  a  Prifoner  upon  his 
Confeflion,  which  may  be  either, 


1.  Exprefs,  or, 

2.  Implied. 


Se5f.  r.     An  exprefs  Confcflion  is  where  a  Perfon  diredily  confefTcs  '  *^''<'«S  P.e. 
the  Crime  with  which  he  is  charged,  which  is  the  highefl:  Convidion  that  [jmb^fi"  ^ 
can  be,  and  may  be  received  ''  after  the  Plea  of  Not  guilty  recorded,  not-ch  g. 
withflanding  the  Repugnancy  ;  for  the  Entry  is,  That  the  Defendant  pojlca  ^''"^'*  °'  ^^"^ 
or  reliSia  verijicaiiune,  cognovit  indiSlatmntutn.  \  j^^]    , , 

SeB.  2.     Such  a  ConfefTion  carries  with  it  fo  ftrong  a  a  Prefumption  Qn-'E'e  if  the 
of  Guilt,  that  an  Entry  "^  on  Record  quod  cognovit  indidlame?jtum,  &c.  in  ^n  ^'^''^  ^^  ^^.^ 
Indidlment    of  Trefpafs,  eftops  the   Defendant  to  plead  Not  guilty  to  an  Anions. 
Adlion  brought  afterwards  againft  him  for  the  fame  Matter.     But  it  feems  Affirmed  Cro. 
queftionable,  Whether  fuch  Entry  of  a  Confeffion  of  an  Indidment  of  a  Denied  z^jon' 
Capital  Crime,  will   in  the  like  Manner   eftop  a  Defendant  to  plead  Not  156. 
guilty  to  an  Appeal,  becaufe  in  Cafe  of  Life,  the  Court  will  be  very  tender '9 H.d  60. a. 
in  going  upon  Prefumptions.     And  where  a  Perfon  upon  his  Arraignment  24"'io2°^^' 
adually  confefTes  ''  himfelf  Guilty,  or   unadvifedly  difclofes  the  Special  '  n  H.  6.  65. 
Manner  oftheFaft,  fuppofing  that  it  doth  not  amount  to  Felony,  where  Lamb  3 
it  doth,  yet  the  Judges,  upon  probable  Circumftances,  that  fuch  Confef- ch.  9. 
lion  may  proceed  from  Fear,   Menace,  or  Durefs,  or  from  Weaknefs  or  ^"l'^'  P^'' 
Ignorance,  may  refufe  to  record   fuch  Confeffion,    and  fuffer  the  Party  to  ds'^^.c. ,.,. 
plead  Not  guilty.  Letter  c. 

Se^.  3.     An   implied  Confeffion   is  where  a  Defendant  in  a  Cafe  not^^'^'^"^* 
Capital,  doth    not  diredly  own  himfelf  Guilty,  but   in  a  Manner  admits  =  zzAff.  pi. 
it  by  yielding  to  the  King's  Mercy,  and  defiring  to  fubmit  to  a  fmall  Fine  ;  7'- 
in  which  Cafe,  if  the  Court  think   fit  to  accept  of  fuch  Submiffion,  and  p,^^  Cor 
make  an  Entry  that  the  Defendant  pofiiit  fe  in  gratia/n  Regis,  without  put-  1 80. 
ting  him  to  a  diredl  Confeffion,  or  Plea,   (which  in  fuch  Cafes  feems  to  be  f' -5^  p'^o- 
left  to  Difcretion)  the  Defendant  ffiall  '  not  be  eftopped  to  plead  Not  guilty  a.^    '    '  °' 
to  an  Adlion  for  the  fame  Fadl,  as  he  fhall  ^  be  where  the  Entry  is  ^zW  Abridged 
cognovit  indi£lamentum.  F^tz.^Eilop- 

Se^.  4.     I  take  it  for  granted.  That  no  Confeffion  whatever  fliall,  be- t  i'h.  4.  6j. 
fore   final  ^  Judgment,  deprive  the  Defendant  of  the   Privilege  of  taking  p'-  ^' 
Exceptions  in  Arreft  of  Judgment  to  Faults  apparent  in  the  Record;  '  forci,^"'  '    '  *' 
the  Judges  muft  ex  officio  take  Notice  of  all  fuch  Faults,  and  any  one,  as  Far.  40. 
amicui  Curiae,  may  inform  them  of  them.  '  ^"P^,  ^  ^" 

'  -^  *  I  balk.  -JT, 

78. 

Far.   100.         '  Finch  of  Law  226.     2  Danv.  Abr.   252.      2  Lev.  223. 
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*  Bro.  Pe-  ^^^_  ^_     It-  feems  to  be  tiken  for  granted,  both  by  '  Brook  and  ''  Sfmm- 

remptor),      j'gf.jg^  c  Q,^^  ^^j  .J  j-j^jjg^  fpeuking,  as  I  luppofe,  of  a  general  Demurrer,  That 
"S.  P.  C.I  so. it  amounts  fo  far  to  a  Confeifion  of  the  Indiftment  as  laid,  that  if  the  In- 
c^'Tft^"   «   di(flment  be  good.  Judgment  and  Execution  fiiall  go  againft  the  Prifoner.  [98]  =^ 
'Ih"?.^^    But  it  is  obfervable,  That  no  adjudged  Cafe  is  cited  for  the  Maintenance 
2+5-  of  this  Opinion,  nor  any  Authority  from  the  old  Books  except  the  Tea7'- 

2  H.H.   .    ■  -goofi  of  14  Ed.  4.  7.  a.  pi.  10.  in  which  it  is  reported  to  have  been  faid  by 
Choke,  That  if  a  Defendant  demur  to  a  Plea,  he  fhall  be  hanged,  quod  fait 
concejjum.     But  to  this  it  may  be  faid,  That  it  was  only  fpoken  inciden- 
tally, and  not  a  Point  adjudged ;  and  befides  that  it  is  fo  fliort  and  obfcure 
that  it  is  fcarce  intelligible,  which  appears  by  Brook'i  abridging  it  in  different 
«Bro.  De-      Senfes;  for  in  one  Place  "•'  he  feems   to  underftand  it  of  a  Demurrer  by  a 
murrer,  17.    Defendant  to  a  Plea  in  Bar,  which  feems  impolTible;  and  in  another  ^  Place 
ptoryi  86.^""'  he  feems  to  underftand  it  in  a  different  Senfe.     And  therefore  perhaps  the 
Meaning  of  it  may  be  only  this,  That   after  a  Defendant  hath  pleaded 
fuch  a  Bar,  as  confeffes  the  Fad,  and  concludes  him  to  plead  the  General 
t  Vide  fupra   jj^ue  afterwards,  as  fome  Pleas  are  faid  « to  do  ;  if  he  afterwards  demur  to 
ch  23.    lea.  ^  Replication    to  fuch  Plea,  he  fliall   be  condemned  if  the  Demurrer  be 
adjudged  againfl  him,  and  the  Indidment  or  Appeal  be  good. 

Sedt.  6.  But  howfoever  the  Law  may  ftand  in  Relation  to  a  '^  Gene- 
»•  See  the  pre-  ral  Demurrer  concluding  in  Bar  of  an  Appeal,  or  Indidlment,  as  in  Com- 
cedent  Seft.  ^^^  Demurrers  in  Civil  Adtions,  or  a  Demurrer  to  a  Plea  in  Bar,  '  which 
Peremptor°y,  admits  the  Fad,  or  to  a  ^  Replication  to  fuch  a  Plea  :  It  hath  been  ad- 
86.  judged,  That  if  an  Appellee  demur  in  Law  to  an  Appeal  by  Reafon  of  the 

Fiiz  Coio.  1  Infufficiency  of  the  Declaration,  or  generally  demur  to  the  Declaration, 
k  Vide  Bro.  with  a  "  Conclufion  &  petit  judicium  de  narratio?ie  ilia  &  quod  narratio  ilia 
Pcrempt.  86.  caJfetuT  ;  or  having  prayed  "  Oyer  of  the  Writ  and  Procefs,  demand  Judg- 
51^3"  pK6'5.  irient  of  the  Api)eal,  quia  dicit  quod  breve  de  appellopradiB.  &  procejf.  inde 
Coto.  Eliz.  minus  fuMcieiif  in  lege  exijlunt  ad  ipfum  W.  C.  ad  diSiiim  breve  de  Appello 
1^96.  pi.  1 3.  refpo7idere  co}?ipelle?:d' ;  G?  hoc.  parat.  eji  verifcare prout  Cur',  &c.  unde  petit  ju- 
done'intle'  dicium  de  brevi  de  Appello  prc^di6l.  &  petit  inde  alloc atio77em,  ^  quod  breve 
Cafe  of  Smith  ///^^  de  Appcllo  ca[fetur  ;  fuch  Demurrer  fhall  not  conclude  him  from  plead- 
Mfch""^  Ann  i"g  over  to  the  Felony,  either  at  the  fame  Time  "  with  the  Demurrer,  or  ? 
Vid.  Salk.  59!  after  it  fhall  be  adjudged  againft  him. 

P'  ^•.  SeSl.  7.     But  it  feems,  That  in  Criminal  Cafes  not  Capital,  if  the  De- 

done  in  X     fendant  demur  to  an  Indidment,  (3c.  whether  in  Abatement  or  otherwife, 
s^.  CafecfWid-  the  Court  will  not  give  Judgment  againfl  him  to  anfwer  over,  but  finaH 

Chadton^"'^  Judgment  J  for  it  feems,  That  in  fuch  Cafes  there  can  be  no  Demurrer 
Hii"  i°o  Ann.  properly  in  Abatement,  except  '  it  be  to  a  Plea  in  Abatement,  or  to  a  ' 
»  Smith  and    Replication  to  fuch  a  Plea. 

^Tn^sJ^^in  ^^<'^'  ^-  A  Demurrer  to  an  Appeal  hath  been  *  received  after  IfTue 
which  Cafe    joined:  But  it  hath  been   adjudged,-* "  That  a  Demurrer  to  an  Indidment 


the  Demurrer 


OU 


gilt  not  to  be  received  after  Verdid. 


was  continued 

on  the  Record 

with  a  Ce/Tet  triaiio  exitus,   &c.  and  after  the  Demurrer  was  determined  againft  (he  Defendant,  a  Venire  was  awarded. 

p  Dyer  38.pl.  51.     Salk.  59,  60.     Cro.  E.  196.  pi.  13.         1  Vide  Salk.  220.         'Sa!k   218.         »  Ra.  Ent.  160. 

pi    1,2,  3.  611.         ■  Cro.  E.  196.  pi.  13.  "  1  Sid,  208    wherein  the  Pieccdent  in  Co.  Ent.  363.  b.  to  the  con* 

tiary  is  denied  to  be  Law. 
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CHAP.     XXXII. 

Qf  SanBuary. 


BEFORE  I  confider  in  the  third  Place,  how  a  Prifoner  is  to  be  de- 
mefned  upon  his  pleading ;  I  fhall  examine  the  Nature  of  the  feveral 
Kinds  of  Pleas  in  Criminal  Cafes,  which  are  either, 

1.  Dilatory,  or, 

2.  In  Chief. 

Dilatory  Pleas  are  either, 

r.  Declinatory,  or, 
2.  In  Abatement. 

Declinatory  Pleas  are  either, 

1.  Of  the  Privilege  of  Sanduary,  or,        » 

2.  Of  the  Benefit  of  Clergy. 

Se£l.  I.  As  to  the  Plea  of  the  Privilege  of  Sandluary,  the  Learning  re- 
lating to  it  being  made  in  a  great  Meafure  ufelefs  by  the  Statute  of  21  'Jac. 
I.  28.  Par.  7.  by  which  it  is  enaded,  T^kat  no  SanBuary  or  Privilege  of 
SanBuary  Jhall  after  that  Time  be  admitted  or  allowed  ifi  any  Cafe :  I  fhall 
but  briefly  confider  it  under  the  following  Heads, 

1.  What  was  the  Nature  of  the  Privilege  of  San(ftuary. 

2.  What  Authority  was  necelTary  for  the  creating  it. 

3.  To  what  Matters  it  extended,  b^., 

4.  At  what  Time,  and  in  what  Manner  it  was  to  be  pleaded.  ^*V»^ 

SeB.  2.     As  to  the  firft  Point,  viz.  What  was  the  Nature  of  the  Pri- 
vilege of  Sandtuary  :   It  feems  to  be  agreed,  ^  That  fo  far  as  a  Place  was  •  Finch  of 
allowed  to  have  it,  it  gave  all  thofe  that  fled  to  it  for  Safeguard,  and  con- Law  374- 
tinued  within  its  "^  Precindts,  a  '  Freedom  from  being  apprehended,  or  com- Letter  b.'°^' 
pelled  to  anfwer  in  any  Court  of  Juftice,  and  a  Right  to  be  remanded  ifaH.  h.p.c. 
taken  out  againft  their  Will.  IM^J^t  r 

o  "  What  thofe 

Precinas 
were,  Keilw.  l8g.  a.  b.  191.     9  H.  7.   20.pl.  ij.     S.  P.  C.  113.  a.     Bro.   Sanfluary,    jo.  '  Keilw.  188,189, 

T90,  igi.     8  H.  6.  4.  b.     Abridged  Fitz.  Coro.   j.      i  H.  7.  23.  hi     Abridged  Fkz.  Core.  49.     9  E.  4.  28.  b 
Abridged  Fitz.  Coro.  32.     Keilw.  107,  188. 

2  SeB.  3. 
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Sect.  3.  As  to  the  fecond  Point,  'oiz.  What  Authority  was  neceflary 
•32H.  8.C  .  £^^  ^2^^  creating  it:  It  feems,  that  it  belonged  of  Common  '  Right  to 
Finch  of  Law  every  Church  and  Churchyard,  for  the  Space  of  forty  Days,  but  could 
3^^-  not  be  claimed  for  a  longer  Time,  either  by  Force  of  any  Bull  from   the 

3  -7  '2  P-b  Pope,  nor  even  by  '  Prefcription,  (  ''  efpecially  in  the  Cafe  of  High 
Abridg.  Fitz.  Treafon)  but  only  by  a  Grant  "  from  the  King,  made,  or  at  leaft  con- 
Coro.  54.^  firmed  '  or  allowed  ^  in  Eyre,  fince  the  Time  of  Memory.  But  it  is  faid, 
pi',  zi.^  '^  That  it  did  not  gain  ^  the  Name  of  a  Sandluary  till  it  had  the  Pope's  Bull, 
Abndg.  Bro.  fho'  it  had  the  '  full  Privilege  of  one,  as  to  all  Exemption  from  Tempo- 
Sajfa^Zg''  ral  Courts,  by  the  King's  Grant  only. 

feft.  44.  Se£l.  4.     As  to  the  third  Point,  viz.  To  what  Matters  it  extended :  It 

^^''^''l^-^- feems  agreed,  That  it  never  was  any  farther  a  Proteftion  againft  any  Ac- 
ir°i4,  16*  tion  merely  Civil,  "^  than  to  fave  the  Defendant  from  Execution  of  his 
Raft.  Ent.  Body.  Alfo  it  fecms  to  be  generally  agreed.  That  if  it  were  granted  by 
b  Keiiw  'I's^  general  Words,  it  extended  not  to  '  High  Treafon.  But  it  feems  agreed, 
190.  igi.  °'  That  in  fuch  Cafe  it  extended  to  all  Felonies  except  "  Sacrilege,  and  to  all 
S.  P.  C.  1 10.  inferior  Crimes  except  fuch  as  were  committed  by  a  Sandluary  Man  "  within 
^.iii.    ett.  t;he  Sanduary,  or  even  '  out  of  it,  y«/^ j^^  redeundi. 

Bro.  Sanflu.  Se6l.  5.  As  to  the  fourth  Point,  viz.  At  what  Time,  and  in  what  Man- 
^'c^d  •  r  "^''  ^'^  ^^^  ^°  ^^  pleaded:  It  feems  agreed.  That  the  Defendant  loft  the 
Regh  Ecdef.  Benefit  of  it,  unlefs  he  pleaded  it  before  any  i  other  Plea,  and  properly 
26.  made  out  his  Cafe ;  but  for  this  Matter  I  fliall  wholly  refer  the  reader  to 

Keilf.ss!' the  Old  ^  Books. 

&c.  '        Se5l.  6.     For  the  Learning  of  Abjuration,  '  depending  much  upon  that 

But  Qusere  if  Qf  Sanduaries,  and  feeming  to  be  of  very  little  Ufe  at  this  Day,  I  ftiall  re- 
tion  were"''  f^r  to  Staundford's  Pleas  of  the  Crown,  Book  2,  Chap.  40.  and  to  what  hath 
confirmed  by   been  faid  already  concerning  that  Matter,  in  the  Chapter  concerning  Coroners, 

King  oral-     SeB.  J^A. 
lowed  in  ~  • 

Eyre  fince 

Time  of  Memory.  Keilwey,  188,  189,  190,191.  ■•  S.  P.  C.  1 12,  a.  1  H.  7.  23,25,  26.  Abridged  Fitz. 
Core.  49.  Prefcripiion,  20.  Vide  Ra.  Ent.  584.  pi.  3,  4,  j.  «  S.  P.  C.  108.  Letter  6.  i  10,  1 1 1.  i  H.  7.  25. 
b.  26.  Bro.  Sanfluary,  7.  Keilw.  189,  igo,  191.  '  Keilw.  189,  190.  1  H.  7.  23.  2  Rol.  Abr.  268,  269. 
K  Keilw.  189,  190.  2  Rol.  Abr.  268,  269.  1  H.  7^  23.  Bro.  Sanfluary,  7  15-  this  is  made  a  Quaere.  S.  P.  C. 
112.  ^  Finch  of  Law  375.  '  Finch  of  Law  374,  375.  "^  Bro  Sanfluary,  3,  11.  7  H.  6.  8.  pi.  34. 
Abridged  Fitz.  Jurildiflion,  2.  Dyer  295.pl  ii,  12.  '21  E.J.  17.  pi.  2!.  Denied  29  AIT.  pi.  24.  Abridged 
Fitz.  Grant,  77.  Bro.  Sanftuary,  6.  i  H.  7.  23,  25,  26.  Abridged  Fitz.  Coro.  49.  Prefcription,  20.  Cont. 
Keilw.  190,  191.  Qusre  Finch  374.  ">  See  the  Books  cited  to  the  other  Parts  of  this  Seftion.  Qusre  if  in  fuch 
Cafe  it  extended  to  Petit  Treafon.  Bro.  Sanduary,  2.  "3lnft.  115.  Fitz.  420.  »  Agreed  by  all  the  Canonifts. 
Keilw.  191.  b.         P   Denied  by  many  of  the  Canonifts,  Keilw.  191.  b.  sS.  P.C.  113.  Letter  B.     Fitz.  Coro. 

438.  Bro.  Sanftuary,  5.  zi  E.  3.  17.  pi.  21.  Abridged  Bro.  Sarftuary,  2.  Fitz.  Coro.  447.  9  E.  4.  28.  b. 
Abridged  Fitz.  Coro.  32.  '  Keilw.  go,  107,  108,  189.  S.  P.  C.  113.  a.  11-1.7.23,24.25,26.  9^1.7.20. 
pi.  ij.     Ra.  Ent.  584.  pi.  3,  4,  5.  683.  pi.  3.         •  3  Inft.  115.     Fiu.  Aiel,  5. 
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CHAP.     XXXIII. 
Of  Clergy. 


FOR  the  better  Underftanding  the  Nature  of  the  Benefit  of  Cler- 
gy,   (or  rather   of  the  '  Statute  at  this  Day)  I  fhall  endeavour  to '  See  the  lat- 

fhew  ter  Part  of  this 

*^^^'  Chapter. 

1 .  By  what  Kind  of  Perfons  It  is  demandable. 

2.  For  what  Crimes. 

3.  At  what  Times. 

4.  Whether  it  fhall  be  allowed  where  it  is  not  demanded. 

5.  Who  is  to  judge  whether  the  Perfon  who  demands  it  have  a  Right 
to  it  or  not. 

6.  How   far   the   Ordinary   was   punifliable  at  Law  for  demandino- 
or  refufing  a  Clerk  again  ft  Law. 

7.  In  what  Manner  at  the  Common  Law  a  Clerk  was  to  be  delivered 
to  the  Ordinary,  and  what  is  to  be  done  to  him  afterwards. 

8.  What  is  to  be  done  to  him  at  this  Day,  and  how  far  it  fhall  be  to 
his  Benefit. 

^e6i.   I .  As  to  the  firfl  Point,  mz.  By  what  Kind  of  Perfons  the  Be- 
nefit of  Clergy,    (or  rather  of  the  Statute  at  this  Day)   is  demandable  : 
It    may    not    be    improper    to   look  a  little   back  into  the  Original  of 
it,  whereby  we  fliall  find,  That  anciently  the  Clergy '' flrongly  infifled,  "Keilw.  181; 
that  by  the  Law  of  God  their  Perfons  were  fo  facred,  that  they  could  not, '^^'  '^3. 
without  a  Violation   of  that  Law,    be   convened  before,  and   much   lefs  see^'^z  H.^H. 
be  punifhed  with  the  Lofs  of  Life,  or  Member,  by  any  fecular  Judge,  forP-C.  323,* 
any  Crime  whatfoeveP.     But  there  feems  to  be  fo  little '  Colour  for  anypi'^*.,^'^' 
Pretence  of  this  Kind  from  Scripture,  that  I  almoft  wonder  how  it  was&c.*'  *^'  '  '' 
poiTible  that  any  Perfons  could  be  fo  far  prejudiced,  as  ferioufly  to  be  per- 
fuaded  that  it  is  deduclble  from  thence. 

ScB.  2.  But  it  feems  agreed,  '^  That  all  Perfons  in  Holy  Orders  dSeeL  ndw" 
have  this  Privilege  by  the  Canon  Law ;  but  this  Law  being  no  farther  in  Book  1^^' 
'  Force  here  than  as  it  hath  been  received,  and  is  confiftent  with  the  '^*  Chapter 
Common  or  Statute  Law;    it  will  be  proper  to  fhew  how  far  it  hath °!eme! Keij! 

99,  100,  lOI. 

&c.    S.  P.  C.  I  23,  1 24.     Finch  of  Law  462,  463.         «  Keilw.  181,  &c.     Kely.  99,  &c.     5  Co.  de  jure  Reeis  ec- 
def.  13,  &c.     2  H.  H.  P.  C.  325.  J  &•      -. 
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been  received,  and  is  confiftent  with  thofe  Laws:  which  I  fliall  at  pre- 
fent  coniider  under  this  Head,  fo  far  as  it  relates  to  the  Perfons  intitled 
to  this  Privilege  ;  and  fliall  farther  coniider  it  as  to  other  Matters,  in  the 
following  Part  of  this  Chapter. 

SeEl.  3.     It  feems  agreed,  That  before  the  Statute  o^  ArtkiiU  cle?-i,  Ch. 

•  Fite.Coro.  IS-  ^^^^  "^  ^^^  "^"^^  ^^^'"  °^  ^^'  ^'  '^^  ^'^^^  '  generally  denied  to  thofe 
155.  who  had  abjured,  or  who  had  any  other  way  confelTed  themfelves  guil- 

,iCo.29.b.  g^j.   ^y  ^  favourable   Interpretation    of  that   Statute,    which  exprefly 

Lett.  G. '^^  extends  only  to  thofe  who  fly  to  the  Church  for  Safeguard,  it  hath  been 
VideKeilw.  allowed '' to  all  thofe  who  have  confefled  themfelves  guilty,  upon  their 
Seiden's  la-    Arraignment  or  otherwife,  in  the  fame  Manner  as  if  they  had  not  con- 

nusAnglor',     felfcd. 

"^  '°-,  St'ff.  4.     Alfo  it  feems.  That  notwithftanding  the  Clergy  '  contended, 

bBro.  Clergy,  ^^^^  the  Word  Ckrirm  (wliich  is  the  Word  generally  ufed  by  the 
9'e.'4  28.  d  Canon  Law  as  well  as  ours,  '  to  exprefs  thofe  who  are  intitled  to 
P',j'^°"  ,  this  Privilege)  did  include  thofe  of  the  Inferior  Orders,  *'  as  well  as  Bi- 
!Ampi.4.^'fliops,  Priefts  and  Deacons:  Yet  it  feems,  e  That  the  Temporal  Judges 
27H.6. 7.b  fometimes  denied  it  to  thofe  in  inferior  Orders,  as  well  as  to  mere  *"  Lay- 
Fitz  Coro.  ^^^^  before  the  Statute  of  25  E.  3.  ch.  4.  which  reciting,  Tbat  the  Pre- 
«  Kely.  99.  lates  had  gricvottjly  mnplahied,  "Tbnt  feadar  Clerks,  as  well  Chaplains,  as  other 
'°°-  Monks,  and  other  People  of  Religion,  had  been  drawn  and  hanged  by  Award 

I.^rfh^'^'  ofthefecuiar  Juflices,  in  Prejudice  of  the  Franchife  of  Holy  Church,  &c.  doth 
Chapter  De  gnaSl,  that  all  Marnier  of  Clerks,  as  well  Secular  as  Religious,  &c.  Jhall 
forowmpe-   jr^,^^f^,  ^^^-^^  ^j^^  Privilege  of  Holy  Church,  &c. 

'^Seethe  S'eB.  5.     It  feems  that  by  a'tavourable  Interpretation  of  this  Statute,  which 

Statute  of  univerfally  prevailed  foon  '  after  it  was  made,  not  only  thofe  adlually 
zs'and^''"  admitted  into  fome  inferior  Order  of  the  Clergy,  ''  but  alfo  thofe  who 
Weftm.  i.ch.were  never  qualified  to  be  admitted  into  Orders,  (which  was  tried  '  by 
I.  and  Arti-  put^jj^g  them  to  read  a  Verfe)  have  been  taken  to  have  a  ■"  Right  to 
1";.' and 'the"  this  Privilege,  as  much  as  Perfons  in  Holy  Orders,  whether  they  were 
Old  Books  Perfons  lawfully  born,  or  "  Baftards,  °  Aliens  or  Denizens,  in  the  Commu- 
cited,^2  Inft.^  ^j^^  ^^  j.j^g  Church  or  p  Excommunicate,  within  the  common  Benefit  of  the 
'Ke'iiw.^isi'^.  Law,  or  ^  Outlaws,  &c.  fo  that  they  were  not '  Hereticks  convid,  nor '  Jews, 
Keiy.99,ioo.]y[jji^oj^etans,  nor  Pagans;  nor  under  '  perpetual  Difability  of  going  into 
*  fS'S'ior  Orders,  admitting  of  no  Difpenfation,  as  "  blind  and  maimed  Perfons 
233.  *  formerly  were,  and  Women  "  ftill  are;  nor  liable  to  the  Objection  of 
But  thev  Bigamy,  viz.  (of  having  ''  married  two  different  Women  fuccefiively,  or 
5wd  itto  a  Widow)  which  by  a  Conflitution  of  the  Council  of  Lyons,  ^  received 
mere  Lay-  [^-^  this  Kingdom,  was  a  Bar  to  the  Demand  of  the  Privilege  of  the  Clergy; 
birtoMar'  and  by  Force  of  18  £.  3.  2.  was  triable  by  the  Certificate  "  of  the  Biihop. 
Fhz.°c"o.'  Se£l.  6.  But  it  is  exprefly  enaded  by  i  E.  6.  12.  Par.  16.  That  ajiyPer- 
."  7-  .  fon  who  by  the  Law  of  this  Realm  ought  to  have  the  Betieft  of  his  Clergy,  pall  Be 

hriden't^he'    admitted  to  it,  altho'  he  have  been  divers  Times  married  to  my  fwgle  Woman^. 

next  Year 

Statute  quod  literatura  non  facit  clericum  nifi  habeat  facram  tonfuram.  26  Aff  pi.  19.  Abridged  Fitz,  Coro.  191 .  S. 
P  C  I'zl  Lett.B.  2H.H.P.C  372,373-  "Kely.  100,  loi.  I02.  Bro.  Clergy,  7,  zo.  'Kely.  100,  lot. 
Finch  462  463.  S.  P.  C.  133.  Letters  A,  B,  C,  D.  34  H.  6.  49.  pi.  16.  Fitz.  Coro.  44.  See  the  Cafes  cited  to 
the  fourth  general  Point  of  this  Chapter.  »  9  E.  4.  28.  pi.  40.      Abridged  Bro.  Clergy,  7.  "  Bro.  Clergy,  22. 

2  H  H  PC  373.  "Bro.  Clergy,  20.  P  Bro  Clergy,  20.  H.  P.  C.  229.  i  x  Co.  29.  b.  1  See  3  &  4  W.  &  iVI. 
q  iiCo29b.  'S.  P.  C.  133.  Lett.  B.  Bro.,  Clergy,  20.  1 1  Co.  29.  b.  'Bro.  Clergy,  20.  iiCo.29.b. 
H  P  C  ^20  2  H.  H.  P.  C.  373.  «iiCo.  29.  b.  »  II  Co.  29.  b.  H.  P.  C.  229.  Cont.  Bro.  Clergy,  21. 
«  Finch  463  1 1  Co.  29.  b.  See  the  Preambles  of  2 1  Ja.  1 .  ch.  6.  and  of  3  &  4  W.  &  M.  9.  Par.  7.  Yet  'tis  admitted 
Fitz  Coro  461  That  a  Woman  might  claim  the  Benefit  of  Clergy.  J-S.  P.  C.  134,  13;.  Ra.  Ent.  106.  a.  b. 
2HHPC372.  ^  See  the  Statute  of  Bigamy,  4  E.  I.  ch.  5.  5  Co.  de  jure  Regis  ecclefiaftico,  i  3 .  S.P.C.  i2j. 
Lett^F.  "Ra.  Ent.  i6o.a.b.  S.  P.  C.  134.  Lett.  C.  i  35.  a.  1 1  H.  4.  11.  pi.  24.  Abridged  Fitz.  Coro.  85. 
40  E.  3.  42.  pi.  23.     Abridged  Fitz.  Attorney,  39. 

I  »/ 
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cr  fmgle  Women,  or  to  any  Wtdo%v  or  Widows^  or  to  two  Wives  or  more.     But 
it  bore  fome  '  Qiieflion  whether  this  Statute  were  not  impliedly  repealed' Vide S. P. c. 
by  I  Gf  2  Ph.  &  Ma.  8.  while  it  flood  in  Force,  Which  repealed  allGaufes,  j^^jj-j-  ^,_  p,^ 
&c.  ^gainji  the  See  of  Kovnc.  i. 

SeB.  7.     As  to  Women  it  is  enadled  by  21  Jac.  i.  6.  That  on  a  Convic-'^y"^°^-  P'- 
tion  of  Grand  Larceny  wider  the  Value  of  los.  being  no  Burglary,  nor  Rob-  ^['^  clergy, 
hery  in  or  near  the  Highway,  fior  a  felonious  private  leaking  from  the  Perfon,  20. 
&c.  but  only  fuch  an  Offence  for  which  a  Man  might  have  his  Clergy,  ^^O'^^uhp^C 
Jhall  be  burnt  in  the  Ha??d,  and  imprifoned,  6cc.  ^-^'. 

SeSl.  8.  But  it  is  enaded  by  3  Gf  4  /^F.  G"  M.  9.  Par.  7.  That  where  a 
Man  being  conviBed  of  any  Felo7iy  may  demand  the  Benefit  of  his  Clergy  ;  if  a 
Wo7nan  be  conviEiedfor  the  fame  or  the  like  Ofience,  upon  her  P?-ayer  to  have 
the  Benefit  of  this  Statute,  fudgnmit  of  Death  fintll  not  be  given  agai}i/i  her  up- 
on fuch  Cotviofion,  or  Execution  awarded  upon  any  Outlawry  Jor  fuch  Offence, 
but  foe  JJmll  fuffer  the  fame  Punifiimcnt  as  a  Manjhould  fifer,  that  has  the  Be- 
nefit of  his  Clergy  allowed  him  in  the  like  Cafe;  that  is  to  fay,  fi:all  be  burnt 
in  the  Hand  by  the  Gaoler  in  open  Coiirt,  and  further  be  kept  in  Prifon  for 
fuch  a  Time  as  the  Jufiices  in  their  Difcretion  fiiall  think  fit,  fo  as  the  fame  do 
not  exceed  one  Tear's  Imprifonment . 

ScB.  9.     It  feems,  "  That  one  who  had  been  guilty  of  Sacrilege,  or  ofi>s.  P.  C.  jj. 
breaking  the  Prifon  of  the  Ordinary,  had  no  Right  to  the  Benefit  of  Clergy,  Lett.  F. 
but  at  the  '  Difcretion  of  the  Ordinary.  Kz^Lm%. 

SeSl.  10.  It  feems  clear,  ^  That  before  the  Statute  of  4  J^.  7.  13,  He  124.  Lett.  B. 
who  had  been  admitted  to  the  Benefit  of  Clergy,  might  have  it  a  fecond '33- Lett.  A. 
Time  as  well  as  the  firft,  unlefs  he  had  broken  the  Prifon  of  the  Ordi- 112.117,1'zo. 
nary,  to  which  he  was  committed  when  Clergy  was  firft  allowed  him;Z50'Z57- 
in  which  Cafe  it  feems,  'That  he  could  not  fave  himfelf  from  a  fecond|J')fj^^''^* 
Profecution,  tho'  for  the  very  fame  Felony  for  which  he  was  before  con- Abridg.  Br'o." 
vi(5ted,  unlefs  he  could  fhew  a  Purgation.  Clergy,  10. 

Se5i.   II.     But  it  is  enabled  by  ^  H.  j.  13.  That  every  Perfon,  not  being  \^-  g.  ^fiti 
within  Orders,  who  hath  once  been  admitted  to  the  Benefit  oj  his  Clergy,  eftfoons  pi-  47- 
arraigned  of  a?iy  fuch  Offence,  be  not  ad?nitted  to  have  the  Benefit  or  Pri-  ^''"'^g-  ^'^* 
vilege  of  the  Clergy,  &c.  And  it  is  provided,  that  if  a7iy  Perfon  at  the  fecond<)E.\.  zi. 
Ti?ne  ofafking  his  Clergy,  becaufe  he  is  within  Orders,  bath  7wt  there  ready  hisP^-  4°- 
Letters  of  his  Orders,  or  a  Certificate  of  his  Ordinary,  witneffmg  the  fame  :  ckrgy  7^°' 
That  then  the  Jufiices  afore  whom  he  is  fo  arraigtied,  fimll give  him  a  Day  by  27  Aff'4.2. 
their  Difcretion  to  bring  in  his  faid  Letters  or  Certificate ;  and  if  he  fail,  a?id^^''^^^ 
bring  not  at  fuch  a  Day  his  faid  Letters  or  Certificate,  then  the  Perfon  to  lofe  20  j".    °™*  ' 
the  Beiiefit  of  his  Clergy  as  he  fiiall  do  that  is  without  Orders.  Bro.  Clergy, 

'3- 

1 1  Co.  zg  b. 

«  Yet  it  feems  to  be  holden,  26  Aff.  pi.  19.  and  27.  Abridged  Bru.  Clergy,  1 1 ,  i  z.  Fitz.  Coro.  191,  193.  That 
one  who  had  been  guilty  of  Sacrilege  might  demand  it  as  well  as  any  other.  2  H.  H.  P.  C  333,  366.  '  And  it  feems 
to  be  holden,  Fitz.  Co.  232,  250,  257,  419.  2H.H.  P.  C.372.  That  one  who  had  broken  the  Prifon  of  the  Ordi- 
nary had  no  Manner  of  Right  to  it.  Vide  i  2  AfT.  39.  Abridged  Bro.  Clergy,  to.  Thi;  Point  is  made  a  Quxre  9  E. 
4.z8.pi.40.  Abridged  Bro.  Clergy  7.  ''H.P.C.230.  S.  P.  C.  3  1.  Lett.  F.  32.  Letter  A.  1 07.  Letter  B.  124. 
Letter  C.  135.  Letters  B.  D.  See  the  Preamble  of  4  H.  7.  13.  But  17  Aff.  pi.  4.  17  E,  3.  i  3.  pi.  17.  Abridged 
Fitz.  Coro.  112.  It  feems  to  have  been  doubted  where  the  Clerk  was  attainted  before  he  firft  had  che  Benefit  of  Clergr. 
«  Fitz.  Coro.  232.  and  to  the  Books  cited  to  Letter  C.  and  to  the  former  Seaion. 


SeB.  12, 
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BeB.  12.  But  it  is  enafted  by  28  R  8.  Tar.  7.  T.hat  Perfons  ivithin  Holy 
Orders,  Jljall  be  under  the  fame  Pains  and  Da7igersfor  the  Offences  referred  to 
by  that  Statute,  and  be  ifed  and  ordered  to  all  Intents  and  Purpofes,  as  other 
Perfons,  not  behig  ivithin  Holy  Orders.  And  it  is  farther  enabled  by  32  H.  8.  3. 
Par.  8.  That  Perfons  'within  Holy  Orders  who  f mil  be  adfnifted  to  their  Clergy, 
fJmll  be  burnt  in  the  Hand  in  like  Manner  as  lay  Clerks,  and floall fuffer  and  in- 
cur allftch  Pains,  Bangers,  and  Forfeitures,  and  be  ordered  and  ufedfor  their 
Offences  of  Felony,  to  all  Intents,  Purpofes  and  Conflru6iio7is,  as  lay  Perfons 
admitted  to  their  Clergy  be,  or  ought  to  be,  &c. 

Se£t.   13.     But  it  is  enafted  by  i  E.  6.  \2.par.  10.  That  in  all  Cafes  of 

Felony,  other  than  thofe  in  that  A61  mentioned,  every  Perfon  who  (hall 

be   found  Guilty,    or   confefs,    or   ftand  Mute,    or   not   anfwer   diredlly, 

{hall  have  the  Benefit  of  his  Clergy,  in  like  Manner  and  Form  as  before 

the  firft  Year  of  King  Henry  VIII.     And  therefore  it  feems  plain.  That 

where    lay   Perfons   are   not  excluded  from   the   Benefit  of  Clergy   the 

firft  Time ;  Perfons  in  Holy  Orders  may  have  it  as  often  as  they  want  it, 

in  the  fame  Manner  as  tliey  might  upon  the  Foot  of  the  faid  Statute 

tH.P.C.      of4H.  7.  13.    'except  they   fliall  be  outlawed,  or  challenge   above   the 

l^l'c\      Number  of  twenty,   [99]  in  which  Cafe  they  are  not  within  the  Purview  of^ 

Lett.  B.'^^"   I  E.  6.  which  extends  only  to  thofe  who  fhall  be  found  Guilty,  or  con- 

kS.P.C.ts^.fefs,  or  ftand  Mute,  &c.  But  ^  where  the  Crime  itfelf  charged  againft  a 

Lett.  D. ' I  ?6.' Perfon  in  Holy  Orders,  is  by  any  Statute  generally  excluded  from  Clergy, 

H.P.C.235,^j^^j^  Perfon  fliall  no  more  have  the  Benefit  of  it  than  if  he  were  a  mere 

236. 

2H.H.  P.C.Layman. 

374-  SeB.   14.     It  is  recited  by  34  G"  35  i?.  8.  14.  That  divers  Perfons  had 

been  indiSied  and  attainted,  andfome  of  them  Clerks  convip,  arid  fome  of  them 
Clerks  attainted,  hue.  before  Jujtices  of  Peace,  Gaol-Delivery,  &cc.  ivithin  di- 
vers Cities,  Counties  and  Franchifes,  Sec.  the  Records  of  which  Attainders  and 
ConviBions  often,  by  Negligence  of  the  Clerks,  &c.  having  the  Rule  a?idKeep- 
itig  thereof,  had  been  embezled,  and  }iot  ready  to  be  objeBed  againft  fuch  Perfons, 
being  iiewly  arraigned  before  other  Jufices,  &c.  A?idfor  that  it  had  not  been 
known  certainly  whether  to  refort  for  the  fame  Records,  becaife  they  were  ?iot 
certified  into  any  Place  certain,  fuch  Offenders  had  often  had  the  Benefit  of  the 
Clergy  where  they  ought  not,  &c.  And  thereupon  it  is  enad:ed.  That  the  Clerk 
of  the  Croivn,  Clerks  of  the  Peace,  and  Clerks  of  Afjife,  where  any  fuch  Attain- 
der, or  ConviBion  floall  be  fo  had,  ffall  certify  a  Traiifcript,  briefly  containing 
theEffB  of  every  fuch  IndiBment,  &c.  and  Clerk  attainted,  &c.  that  is  to  fay, 
the  Name,  Surname,  and  Addition  oj  every  fuch  Perfon,  &c.  and  the  Certainty 
of  the  Offence,  &c.  and  the  Day  a?id  Place  of  his  Attainder  or  ConviBion,  tec. 
and  the  Day  and  Place  ofhisOfience,  5cc.  before  tloe  Ki)ig  in  his  Bench  at 
Weftminfter,  there  to  remain  of  Record  for  ever,  within  forty  Days  after  fuch 
Attainder,  6cc.  if  the  Term  be  then,  and  if  7iot,  then  within  twejity  Days  af- 
ter the  next  Term,  &c.  on  Pain  of  40  s.  &c.  And  that  the  Clerk  'of  the 
Crown  in  the  King's  Bench,  ffall  receive  the  fame  without  Fee,  under  the 
like  Pain.  .  .     , 

SeB.  15.     Provided,  That  if  there  be  more  Perfons  contained  tn  any  fuch 

IndiBment,  other  than  fuch  Perfon  fo  attainted  or  coJiviBed,  that  then  fuch 

cNote  That  Clerk  ff  all  certify  fuch  Tranfcript  only  Uojicerning  the  Perfon  or  Perfons  fo  at- 

this  is  omit     tainted  or  conviBed,  which  floall  be  as  cffeBual  againft  fuch  Perfon  and  Perfons 

ted  in  Keble's  ^^^-^^jj  ^^,^,^^^^  ^^  p^ji  /,,,  j}.  olf'Bed,  alkdged  or  pleaded,  as  if  the  very  Record 


Statutes.  _       - 

were  prefnt 


SeB.  16. 
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ScB.  1 6.  And  it  is  farther  enafted,  That  the  /aid  Clerk  of  the  Croivn  in 
the  K'lng^i  Bench,  JImU  at  all  fuch  Times  as  the  Jiijiices  of  the  Gaol-Deli-very,  ' 
or  fujticcs  of  the  Peace,  i?i  every  County  ivithin  this  Realm  of  England, 
do  ivrite  unto  him  for  the  Names  of  fuch  Perfo?is,  which  he  fo  attainted  or  con- 
t)i5f,  and  certified  in  the  faid  Bei^ch,  fxdl  incontinently  certify  the  [aid  Names 
and  Surnames  of  the  faid  Perfons,  with  the  Caufes  tvhy  and  ivherefore  they  ivert 
conviuicd  or  attainted,  unto  the  Jii/lices  of  Gaol-Delivery,  or  Juftices  of  the 
Peace,  &c,  on  Pain  0/^40  s. 

Se^.  1 7.  But  it  is  provided,  That  this  A51  fjall  not  extend  to  the  Clerks 
of  the  Crown,  &c.  in  Wales  or  Chefter,  or  Counties  Palatine  ^Lancafter 
and  Durham,  to  make  am  Trayfcript  of  any  Juch  Attaitider  or  Co7i'Viclion, 
before  the  King's  yuftices  of  his  Counties  in  Wales,  6cc. 

iSt'J?.  18.     It  ifeems,  '  Tliat  the  Juflices  may,  by  force  of  this  Aft,  write*  Dy.  253^ 
in  their  own  Names  to  the  Clerk  of  the  Crown  in  the  King's  Bench,  for  aP'-  ■°3- 
Certificate  of  the  Tranfcript  of  an  Attainder  or  Convidlion,  and  need  not 
do  it  by  Writ  in  the  King's  Name  under  their  Tefle,  &c.  which  is  required 
''  by  the  Conftruftion  of  2  G?  3  £.  6.  24.  where  the  Juflices  of  one  County  b  vide  fupr* 
write  to  thofe  of  another  for  the  Certificate  of  the  Attainder,  or  Acquittal  ^h.  29  feci.  ,. 
of  the  Principal,  in  order  to  proceed  againft  the  Acceflary.     And  the  Rea-  '^" 
fon  of  the  Difference  is,  becaufe  in  this  lafl  Cafe  Juftices  write  to  Juftices, 
but  in  the  former  to  an  Ofiicer  only. 

SeB.  19.  It  is  farther  provided  by  3  &  4.  W.  &"  M.  9.  Par  7.  as  fol- 
lovveth,  Forafmuch  as  fuch  Men  and  IVomen  who  have  once  had  their  Clergy, 
&c.  may  happen  to  be  indicted  for  an  Offence  comtnitted  afterwards  in  fame 
other  County  ;  Be  it  therefore  enabled.  That  the  Clerk  of  the  Crown,  Clerk  of 
the  Peace,  Clerk  of  the  Affifcs  where  fuch  Man  or  Woman  fmll  be  cotiviSied, 
pall,  at  the  Rcqucft  of  the  Profecutor,  or  any  other  in  his  Majefifs  Behalf, 
certify  a  Tranfcript  briefly,  and  in  few  Words,  coritaining  the  Effe£J  and  Tenor 
of  every  Indicimcnt  and  ConviSiion  of  fuch  Man  or  Wotnan,  of  his  or  her  ha- 
ving the  Benefit  of  the  Clergy,  &c.  and  Addition  of  every  fitch  Per  fon  or  Per- 
fons,  and  the  Certainty  of  the  Felony  ajtd  ConviSlion,  to  the  Judges  and  Ju- 
flices in  fuch  other  County  where  fuch  Man  or  Woman  fimll  be  i?idi5fed,  which 
Certificate  being  produced  in  Court,  fliall  be  fiifficieiit  Pi-oof  that  fuch  Man  or 
Woman  have  before  had  the  Benefit  of  Clergy,  &c. 

As  to  the  fecond  Point,  viz.  For  what  Crimes  the  Benefit  of  Clergy,  or 
rather  of  the  Statute  may  be  demanded ;  I  fliall  premife, 

Sect.  20.     Firft,  That  it  feems  to  be  generally  agreed.  That  by  the  Com- 
mon Law   it  is  demandable  as  well  upon  an  '  Appeal  as  Indidtment,  for*,,  Co.  29 
any  Crime  whatfoever,  which  fubjedls   the  OiFender  to  the  ''  Lofs  of  Life  ^■ 
or  Member,  except '  High  Treafon,  (whether  againft  the  King's  Perfon  or"!^'^/^" 
^  not,)  and  Sacrilege  ;  for  the  firft  of  which  the  Common  Law  feems  to  o-ive  Bro.  clergy,' 
the  Offender  no  manner  of  Right  to  the  Benefit  of  his  Clergy,  and  for  the  '?• 
latter  to  have  left  it  to  the  Difcretion  of  the  Ordinary,  as  hath  "been  inoxt^^^  °^2^ 
fully  fhewn,  SeSt.  9.  463. 

'S.P.C.  124: 
Letter  E. 
Fitz.  Coro. 
283.     19  H.  6.  47.  pi.  103.     Abridged  Fitz.  Coro.  8.     Bro.  Clergy,  6  Vide  z  Tnfl.  634.  '  So  it  appears  from 

the  Books  cited  to  Letter  E.     Yet   in  H.  P.  C.  330.  and    \  i  Co.  7.9.  b.  and  Bro.  Clcfgy,  25.  31.  it  feems  to  be  hol- 
den,  That  by  the  Common  Law  Clergy  was  excluded  from  fuch  High  Treafon  only  as  was  againil  the  Perfwi  of  the 
t^  King.     But  Quaere  upon  what  Ground  this  is  holden.  [100]  And  lee  25  E.  3.  De  Cleio,  ch.  5. 

Vol.  II.  4  S  ^^, 


342  Of  Clergy,  '  Book  IL 

•  VideS.  P.C.  Se5i.  21,  SeconJIy,  That  it  feems  to  be  doubtful,  '  whether  it  were  de- 
[j^'^P^^"^J^-mandable  at  the  Common  Law  for  Petit  Trcafon  j  but  this  was  fettled  by 
Finch  of  ^^°' 25  E.  3.  de  Ckrc,  Ch.  4.  which  exprefly  allows  it  for  anyTreaJom  or 
Law  463.  Pelofiies  toiichhi^  other  Pirfais  than  the  King  bimfelf,  or  his  Royal  Ma- 
1 1  Co.  29.  b.  .  ^  ' 

2  5."fe«.''59.       "SeSf.  2  2.     Thirdly y  That  after  this  a  Conftrudion  ''  prevailed,  That  Clergy 

S.  P.  C.  1 24.  j^^jo-ht  be  denied  to  Felons  charged  as  infdiatores  viarian,  &  depopulatores 

zH"u..?.C.agrorzim;  but  this  is  remedied  by  4  H,  4.  2. 

328, 333.  From  thefe  PremifTes  it  feems  to  be  generally  agreed, '  That  the  following 

'  o,!,,'?"    Conclufions  neceffarily  follow. 

*s. P.C.  124,      Seof.  23.     Firjl,  So  far  as  a  Perfon,  who  in  Refped  of  his  Orders  or 

125,  &c.        Learnino-,  or  otherwife,  is  qualif.ed  to  be  admitted  to  the  Benefit  of  Clerg\', 

fs/'^^^^'is  denied  it  in  Refpeft  of  his  ^  Crime,  not  amounting  to   High  Treafon  or 

'  2H.H.P.C.  Sacrileo-e ;  fuch  Denial  muft  be  grounded  on  fome  Adl  of'  Parliament,  made 

W?  c  230  ^^"'^^  ^5  ^-  3- 

•H.P.C.230;  SeSf.  2^.  Secondly,  Where-ever  an  Offence  is  made  Felony  by  Statute, 
2H.  H.P.c.  It  f  (i^oii  have  the  Benefit  of  Clergy,  unlefs  it  be  exprefly  excluded 
"?:"^'      from  it. 

«H.P.C.23«.  Se^.  25.  Thirdly,  Where-ever  a  Perfon  is  denied  the  Benefit  of  Clergy, 
2H.  H.  P.C.jj^  Refpeft  of  a  Statute,  excluding  it  from  the  Crime  charged  againft 
?i  Co^V?-  ^'i"'>>  the  s  Indidment  or  Appeal,  and  the  ^  Evidence  thereon,  muft  ex- 
s.  P.  C.  II 4.  prefly  bring  his  Cafe  within  the  Words  of  fuch  Statute  :  And  therefore, 
Le"  ffi'^"  ^^  ^  '  Murder  be  not  exprefly  laid,  and  proved  to  have  been  done  of  Ma- 
ts. P.  C.I 30.  lice  prepenfe  ;  and  the  Offence  of  on  AccefTary  ^  before,  to  have  been  done 
Letter  B.  inalicioufly  ;  and  that  of  a  '  Cut-purfe  clam  &  fecrete  a  perfona,  &c.  the 
^I'zzl'pL  Ofliender  fhall  have  his  Clergy.  And  agreeably  hereto  it  hath  been  ad- 
30.  judged,  ""  That  an    Indidtment   of  Robbery  in  quadam  via   Regia  pedejlri 

^^Y^§' ^^o  dticcnt'  dehondon  ^^  Iflington,  fliall  not  oufl:  the  Offender  of  the  Benefit 
Letter  B.'  ^°'  of  his  Clergy ;  becaufe  the  Words  of  the  Statute  "  to  this  Purpofe  are 
Dyer  261.  jfj^  or  about,  or  near  the  Highway.  Yet  it  hath  been  adjudged,  °  That  an 
v\d.%  H.  8.  Indidment  againfl  a  Man  as  Acceflary  to  Murder  before  the  Fad,  by  the 
ch.  I .  Words    malitiofe  excitavit,  jnovit   &  procuravit,  (s'c.  is   fufficient  to  oufh 

,E.6^i2.  ti^e  Offender  of  the  Benefit  of  Clergy,  by  Force  of  4  p?  5  Ph.  &  M. 
k^H.'p.'c.  the  Words  whereof  are,  77vz/  all  Perfons  who  JJjall  jnalicioujly  command, 
33  »•  hire,  or  counfel  any  Perfon,  &c.  which  are  not  exprefly  purfued  in  fuch 

1  And.  195.  indidtment.  But  the  Counfelling  another  being  neceflarily  included  in 
T)ytx\%i.  the  Moving,  Procuring,  and  Exciting  him,  which  therefore  are  tantamount 
P':  59-  in  Senfe,  and  different  only  in  the  Manner  of  Exprefllon,  fuch  an  In- 
Ph'^'&  M.V  didlment  is  as  p  much  within  the  Statute  as  if  it  followed  the  very  Words. 
'H.P.C.23I.  Alfo  it  hath  been  "^  adjudged.  That  In  order  to  oufl  a  Man  of  the  Be- 
mvi'''^"'*"  J^^fit  of  Clergy  by  Force  of  a  Statute,  which  takes  it  away  from  a 
pi.  16°"^*  ^     Capital  Offence    at  Common  Law,   there   is  no  Need    that   the  Indjcl- 

2  H.  H.  P.  C.  fnent  or  Appeal  conclude  contra  formam  Statiiti,  becaufe  the  Statute  doth 
» 2^  H  8  "°  "^^y  ^^ter  the  Nature  of  the  Offence,  but  only  leaves  it  to  its  proper 
ch.  i.parj.  Judgment,  and  takes  away  a  perfonal  Privilege  or  Exemption  from  fuch 
iE6.ch.     Judgment. 

4&  ;'ph.°&  Sedl.  26.  Fourthly,  A  Statute  excluding  the  Principals  from  the  Be- 
M-  4.  nefit    of  Clergy,    doth  '  not  thereby   exclude   the   Acceffaries   before  or 

psee's  I'^^^^terj  Neither  'doth  a  Statute,  excluding  the  Acceflaries,  thereby  exclude 

ch.  32.  feft. 

i  See  B.   I.  ch.  30.  fcft.  g.     i  Vent.  13.  '  See  B.  1.  ch.  3.  fra.  4.  ch.  30.  feft.  7.     H.  P.  C.  7,   i;8,  231. 

2  H.H.  P.C.  335,  336.  II  Co.  from  29  to  36.  iAnd.i9s.  D>er  99.  pi.  59.  183, pi,  59,  See  4  &  4  Ph.  & 
Ma.  4.  »  II  Co.  from  29  to  36.     Sav.  46.  pi.  98. 
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die  Principals.     And  it  feems   agreed,  '  That  where   a   Statute  excludes*  H- P-C  7» 
thofe  from  the  Clergy  who  fhall  be  found  guilty  of  Petit  Treafon,  Mur-  \  y^^j  ^^._ 
der,  Burglary,  Robbery,  or   an  other  Kind   of  Crimes,  it   fliall   be  con-  Dy  99.  pi' 
ftrued  to  intend  only  to  exclude  the  Principals,  and  not  Acceffaries  before 59  '83-  ?•' 
or  after,  notwithftanding  they  are  certainly  in  a  high  Degree  Partakers  in  ^ 
the  Guilt  of  the  Principal  Offender,  as  hath  been  more  fully  Ihewn  Chap. 
29.  SeSl.  13,  14.     Yet  inafmuch  as  fuch  Statutes  taking  away  a  Privilege 
of  fo  high  a  Confequence  to  the  Subjedt,  ought  to  receive  the  ftriftell  In- 
terpetation  ;  and  the  Words  of  them  may,  without  any  manner  of  Strain, 
or  Repugnance  to  the  general  Rules  of  Law,  be  taken  in  fuch  a  Senfe  as 
will  include  the  Principals  only  j  I  do  not  know  that  they  have  ever  been 
carried  farther. 

Sc3l.  27.     Fifthly,  Where  Clergy  Is  allowable.  It  fhall  be  as  much  al- 
lowed to  one  who  ilands  ^  Mute,  or  Challenges  peremptorily  '  above  the  ^U  P.  C. 
Number  of  twenty,  or  is  "^  outlawed,  &c.  as  to   one  who   is   convided23z- 
by  VerdivSt,  or  ConfefTion,  ^c.  par.  2' 

Se£i.  28.     Sixthly,  A  Statute  taking  the  Benefit  of  Clergy  from  thofe  Supra  ch.  30, 
who  fliall  be  found  guilty,  doth  not  ■■  thereby  take  it  from  thofe  who  ftand  J^j^^^^^^'^'.^ 
Mute,  or  challenge   peremptorily  above  the  Number  of  twenty,  or  are  pi.  738.^ 
outlawed,  &c.  But  it  feems  ''  clear.  That  a  Statute  taking  it  away  from  Cent.  Fitz. 
thofe   who  fhall   be    found    guilty,    extends   as    well  to  thofe  who  fliall  c  °^h.^/i«« 
confefs  themfelves  guilty  upon  Record,  as  to  thofe  who   fhall  be  found  pi.  8. 
guilty  by  Verdidj  for  as  the  latter  are  found   guilty  by  a  Jury,  fo   are  ^[""'- ^'°' 
the  former  by  the  Court,  and  their  Convidion   being    from    their  own  Fi^Jxoro'j  t . 
Mouths,  is  of  the  highefl  Nature  pofTible.  H.  P.  c.  231. 

Seof.  2g.  And  now  I  fhall  endeavour  to  fhew  for  what  Crimes  Per- p'^^^  ^' ^" 
fbns  are  excluded  from  the  Benefit  of  Clergy  by  Statutes  made  fince  25  £.  3  &  4  w.  & 
3.  which  being  fomewhat  perplexed  and  intricate,  I  fliall,  for  the  bet- ^- 9- 
ter  clearing  of  this  Matter,  firfl  take  a  general  View  of  thofe  Statutes  j,.' '  °'  '^' 
fo  far  as  they  are  in  Force  at  this  Day,  and  then  fhall  more  diflin<ftlySee3&4W. 
confider  them,  as  they  particularly  concern  the  feveral  Kinds  of  Capital  fj^- 9- 
Crimes.  3  Par.  2. 

Se^.  30.     The  firfl  of  thofe  Statutes,  I  fliall  take  Notice,  is  23  Jf.  8. 3  &  4  W.& 
Ch.  I.  by  which  it  is  ena<fled.  Par.  3.  That  770  Per/on  icho  JJjall  be  found^^^ ^^  ^^^-^^ 
guilty  after  the  Laws  of  this  Land,  for  any  Manner  of  Petit  Treafon  or  ter's  Cafe. 
for  any   'wilful  Murder  of  Malice  prepenfed,  or  for   robbing  any  Churches,  2  H.  H.  P.  C. 
Chapels,  or  other  Holy  Places,  or  for   robbing  of  any  Perfon  or  Perfons,  ^'«f  ^j'co.  29. 
their  Dwelling  Houjes,  or  Dwelling  Place,  the  Owner  or  Dweller  in  the  fame». 
Hotfe,  his  Wife,  his  Children,  or  Servants,  then  being  within,  and  put  in  Fear 
<ind  Dread  by  the  fame,  or  for  robbing  of  any  Perfon  or  Pe7fo}u  in  cr  near 
about  ^  the  Highways,  or  for  wilful  burbling  of  any  Dwelling-Houfes  cr  Barns,  ESoRaffal's 
wherein  any  Grain  of  Corn  foall  happen  to  be  ;  nor  any  Perfon  or  Perfons  be-  Statutes ;  but 
ing  found  guilty   cf  any  jibet merit.  Procurement,   Helping   Maintaining,  Wt^Vwol^** 
Cow  felling  of,  or  to  any  fuch  Petit  Treafons,  Murders  or  Felonies,  Jljall  be  abcut,  and 
admitted  to  his  Clergy  ;  fuch  as  be  within  Holy  Orders  only  excepted.  ^v'^a  '^* 

Sect.  31.     Note,  That  this  Statute  extends  **  as  well  to  Appeals  as  to  In- 
didtments,  and  to  thofe  who  fhall  confefs  ',  as  much  as  thofe  who  fliall '  1 1  Co.  30. 
plead  and  be  found  guilty  ;  for  the  Words  are  general.  That  no  Perfon  who  '''jr  tj  p  c 
p:all  he  found  guilty,  after  the  Laws  of  this  Realm,  6cc.  Jl:all  be  admitted  to  ■^■^%\ 
his  Clergy,  &c.     But  it  extends  not  ''  to  Perfons  outlawed,  and  was  eafily  '  Supra  feft. 
evaded  '  by  Perfons  brought  to  their  Trials,  by  flanding  Mute  orchallen  ging  ' , ,  co   o  b 
peremptorily  above  the  Number  of  twenty,  whereby  they  prevented  their  1  Sce  the  Pre- 


being  found  guiltv.  amble  of  25 

And  1 
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Seel.  11.  But  thcfe  two  laft  Defers  are  provided  for  by  25  H8.  Ch.  3.  ■ 
by  wbich  it  is  enacted,  Par.  2.  T^hat  every  Perfon  who  JJmU  from  thenceforth 
he  indiSied  of  Petit  'Treafoi:,  loilfiil  burning  of  Hoiifes,  Murder,  Robbery 
or  Burglary,  or  other  Felony,  according  to  the  Tenor  and  Meannig  of  z^  H. 
8.  and  thereupon  arraigned,  do  [land  Mute  of  Malice  or  froivard  Mind,  or 
challenge  peremptorily  abcve  the  Number  of  twenty,  or  elfe  tvill  not,  or  do 
not  an  fiver  direSlly  to  the  fatne  IndiStment  and  Felony,  whereupon  he  is  fo  ar- 
raigned, fluill  from  thenceforth  lofe  the  Benefit  and  Privilege  of  his  Clergy,  in 
like  Manner  and  Form  as  if  he  had  dire-i'ily  pleaded  to  the  f aid  Petit  Treafon^ 
Murder,  Robbery,  Burglary,  or  other  Felony,  whereupon  he  is  fo  arraigned, 
a?id  thereupon  had  been  found  guilty,  after  the  Laws  of  the  Land.    [loi].  ^C^- 

»  ri  Co  31.  SeB.  33.  But  this  Statute  extends  not  ^  to  thofe  who  are  outlawed,  any  , 
:;?•  more  than  23  H.  8.  neither  doth  it  extend  to  Appeals,  nor  to  Acceffaries 

'  .'  'before,  both  of  which  are  included  in  23  H.  8. 

2tt.n.?.C.  Se5l.  34.  After  came  the  Statute  of  i  E.  6.  12.  Par.  10.  That  no  Per- 
339-  fon  whojhall  be  in  due  Form  of  the  Laws  attainted  or  convicted  of  Murder  of 

Malice  prepenfed,  or  of  Poifoning  cf  Malice  prepenfed,  or  of  breaking  of 
any  Houfe  by  Day  or  bv  Night,  any  Perfon  being  then  in  the  fame  Houfe  where 
the  fame  Breaking  fall  be  cottnnitted,  and  thereby  put  in  Dread ;  or  of  rob- 
bijig  any  Perfon  in  the  Highway,  or  near  the  Highway  ;  or  of  felonious  fieal- 
ing  of  Horfes,  Geldings,  or  Mares ,  or  of  felonious  taking  of  any  Goods  out  of 
any  Pai-ip  Church,  or  other  Church  or  Chappel ;  or  being  indicted  or  appealed 
of  any  of  the  fame  Offences,  and  thereupon  jound  guilty  by  VerdiB  of  twelve 
Men,  or  Jhall  conffs  the  fame  upon  his  Arraignment ;  or  will  720t  anfwer  di- 
recfly  accordijig  to  the  Laws  of  this  Realm,  or  JlMlljland  wilfully,  or  ofMalicc^ 
Mute,JlMll  not  be  admitted  to  the  Benefit  of  his  Clergy  :  And  that  in  all  other 
Cafes  of  Felony,  all  Perfon  s  that  fo  all  be  arraigned,  or  found  guilty  upon  their 
Arraignment,  or  JJjall  confefs,  or  jland  Mute  in  Form  aforefaid,  or  will  net 
anfwer  direSily  in  Form  aforefaid,  fall  have  their  Clergy  in  the  fame  Man- 
ner as  before  the  firft  Tear  o/'A7?z§- Henry  VIII. 
«•  II  Co.  32.  SeSi.  35.  Note,  That  this  Statute  extends  as  well  to  •=  Appeals  as  to  In- 
Ij-  didlments,  in  which  Refpedl  it  is  more  fully  penned  than  25  H.  8,     And 

2  H.  H.  .  .  ^^^  jj.  ej^fej^ jg  (.Q  Perfons  in  Ploly  '  Orders,  as  '  much  as  to  Lay-men,  and 
«  II  Co.  31,  to  all  Perfons  attainted  in  general,  and  confequently  to  thofe  who  are  out- 
32-  lawed,  in  which  Refpeds  it  is  more  fully  penned  than  either  "*  23  or  =  25 

upra  e  .    ^  g^  yet  it  hath  feveral  confiderable  Defeds ;  as, 
« Supra  feft.        SeSl.  36.     Firf,  In  that  it  doth  not  exclude  thofe  from  the  Benefit  of 
3^-  the  Clergy,  who  challenge  above  the  Number  of  twenty;    fo  that  it  is 

*iiCo.  32.a.eafily  made  ineffedual  '  by  taking  fuch  Challenges,  as  to  Crimes  excluded 
Sup.  feft.  27,  frojyj  the  Benefit  of  Clergy,  by  this  Statute,  and  no  other.  But  as  to  the 
ButS.  P.  C.  Crimes  within  25  H.  8.  it  «  feems  plain.  That  a  Perfon  that  takes  fuch 
126.  Lett.  A.  Challenges  might  be  excluded  from  his  Clergy  by  Force  of  that  Statute  even 
oirwhe-  befoi'^  if  was  revived  by  5  G?  6  £.  6.  fet  forth  more  at  Large  SeSl.  42,  ^c. 
ther^hde^  becaufe  I  E.  6.  reftores  the  Benefit  of  Clergy,  as  it  was  before  the  Reign  of 
who  chal-  Henry  8.  to  fuch  only  as  fliall  be  found  guilty,  or  confefs  or  ftand  Mute, 
thartwemv  ^"^  "^"^  anfwer  direftly,  and  confequently  ''  thofe  who  challenge  above  the 
are  not  in-  '  Number  of  twenty,  feem  clearly  to  be  excluded  in  the  fame  Manner  as  if 
eluded  under  j  £_  ^^  ^^^j  j-jgygj.  been  made. 

the  Word 
Convidl. 
e  But  in 
n  Co.  ji.  a.  «  fefma  to  be  otherwife  holden,  '^  Vide  H,  P,  C.  239.  and  Additions N"  [99]  [lOi]  [114]     =^ 

SeB.i'j. 
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ScSl.  37.     Secondly,  In   that  it  omits  Acceflliries   in  the  Claufe  which 
takes  away  Clergy,  but  includes  them  in  that  which  reftores  it,  which  is 
general   as  to  all   Cafes  of  Felony,    not  mentioned   in  the  Adt,  whereof 
any  Perfon  fliall  be  found  guilty,  and  confequently  as  to  Acceffiries  wholly 
takes  off  the  Force  of  23  H.  8.  which  extends  '  only  to  thofe  who  fhall '  Vid?  rupra 
be  found  guilty,  and  is  the  only  Statute  in  this  Reign  which  excludes  Ac-^*^*^'  ^°'  33' 
ceffaries   from   the  Clergy.     And    accordingly    we    find,  '=  That  after  thisb."    "' ^ 
Statute  AccefTaries  were  admitted  to  their  Clergy,  in  the  fame  Manner  as  be-Dy.i 33.pl. « 
fore  the  Reign  oi  Henry  8.  till  the  making  of  4  <of  5  Ph.  &  Mar.  fet  forth 
more  at  large  Se^.  45. 

SecJ.  38.     Thirdly,  In  that  it  alfo  omits  Arfon  in  the  Claufe  which  takes 
away  Clergy,  but  includes  it  in  the  general  Words  of  that  which  reflores 
it,  and  confequently  re-intitled  thofe  '  Convift  of  it  to  Clergy,  in  all  Ca-'uCo.  31, 
fes  but  that  of  challenging  more  than  twenty,  till  the  making  of  5  iif  6  -E.y^je^^' 
6.  as  fliall  be  more  fully  fliewn  hereafter.  fea.  j6. 

SeB.  39.     Fourthly,  In  that  the  Claufe  which  oufls  Horfe-ftealers  of  their 
Clergy  is  worded  in  fuch  a  Manner  as  makes  it  doubtful  whether  it  extend 
to  thofe  who  fleal  but  one,  which  occafioned  the  Making  of  2  "^  Gf  3  E.""  Vide  infra 
6.  33,  which  declares,  That  a  Pajofi  felomoiijly  Jlcalitig  one  Horfe,  Gelding^^^-^^- 
or  Mare,  Jl:all  be  put  from  his  Clergy  in  the  fame  Man?icr  as  if  he  had  been 
indiSfcd,  or  appealed  for  fealing  of  tivo,  &c. 

Se£i.  40.     Fifthly,  In  that  the  Claufe  which  oufls  Houfe-breakers  of  their 
Clergy,  is  not  worded  in  fuch  a  Manner  as  fully  brings  their  Offence  under 
the  Notion  of  Felony;  for  it  is  thus  expreffed,  y^ny  Perfon  who  fiall  be  at- 
taitited.  Sec.  of  breaking  any  Houfe  by  Day  or  Night,  any  Perfon  being  thcrei?i 
and  put  in  Fear,  or  Dread,  &c.     But  fuch  a  Breaking  even  in  the  Night 
is  no  Felony  unlcfs  it  be  done  with  an  Intent  to  commit  a  Felony,  which 
makes  it  Burglary ;  neither  can  it  be  Felony,  if  done  in  the  Day  with  any 
Intent  whatfoever ;  for  tho'  a  Felony  follow,  which  may  make  the  Houfe- 
breaking,  done  with  an  Intent  to  commit  it,  properly  enough  to  be  called 
felonious:  Yet  it  feems,  That  it  cannot  make  it  become 'a  Felony,  be- '  Yet  qa*re. 
caufe  it  is  not  reducible  to  any  Species  of  Felony.     And  therefore  the  Sta-'°''  l*^''  '^^*'* 
tute  mufl  be  fupplicd  by  a  reafonable  Intendment,  and  ''  conltrued  to  meanfuiiy^expefs'd, 
fuch  Houfe-breaking  only  as  amounts  to,  or  is  attended  with  Felony.  S.  P.  C.  126. 

SeB.  41.     It  is  s  holden  by  Sir  Edward  Coke,  That  Piracy  was  reftored^;'[;j^-^,"J 
to  the  Benefit  of  Clergy  by  this  Statute;  but  as  to  Piracy  on  the  High 3 2.  a. 
Sea,  the  contrary  hath  been  folemnly ''  adjudged  and  confirmed  by  conftant'^-P-C  izj. 
Experience,  and  is  certainly  agreeable  to  the  '  legal  Notion  of  Piracy  in  l"';  a'.  '  ^^' 
other  Cafes;  which  being  a  Capital  Offence  by  the  Civil  Law  only,  (evemi  Co. 3i.b. 
after  the  Statute  of  28  i;/.  8.  1 5.  which  altered  not  the  Nature  of  the  Offence,  5*-  \ 
but  only  the  Manner  of  the  Trial)  fhall  not  be  included  in  a  Statute  fpeak- h  Moor'^jg/ 
ing  generally  of  Felonies,  which  fhall  be  conflrued  only  of  thofe  Felo-p'-.  "°44- 
nies  which  are  fuch  by  our  Law  ;  as  thofe  Piracies  are  ''  which  are  com-  ^"^^  *  ^"'^* 
mitted    in  a   Creek    or    Port    within    the    Body   of  a  County,  but   no' B.  i.  ch.  37. 
other.  ^'mVpt 

Secf.  42.     The  next  general  Statute  relating  to  thefe  Matters,  is  S  ^Ijo.  ' 

6  E.  6.  10.  which  firfl  recites  the  above-mentioned  '  Claufe  of  23  H.  "i.^'fi.  i.ch.37. 
concerning  Clergy,    and   takes   Notice   that  it  was  defeftive  in  omitting  ^^'^^ 'j^*  _  „ 
thole  who  rob,  &c.  in  one  County,  and  remove  the  Thing  taken   into  369." 
another,  and  there  are  tried,  Gfc.  and  that  this  OmifHon  was  fupplied  by' ^'''^^♦'''P" 
25  H.  8.  and  that  the  faid  Statute  of  25  H.  8.  was  in  this  Refpedl  made'^'^' '°' 
ineffedlual  by  i  E.  6.  12.  which  reflored  Clergy  as  it  flood  before  the 
Reign  oi  H.  8,  to  all  the  Felonies  not  therein  mentioned ;  and  that  by  Rea- 
VoL.  II.  4  T  fon 
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2H.  H.  p.  C.fon  of  the  laid  Statute  of  i  £.  6,  divers  Perfons  had  committed  Robberies, 
5'''"  ^c.  in  one  County,  and  after  had  been  taken,  Gfc.  and  tried  in  another, 

and  there  had  their  Clergy,  which  they  would  not  have  had,  if  the  faid 
Statute  of  25  U.  8.  had  flood  in  force;  and  then  goes  on  in  thefe  WordSj 
For  Redrcfs  'whereof  from  hencefo7'th  to  be  had,  be  it  enable d^  &c.  That  the 
faidAB  made  ifi  the  faid  z^fh  Tear,  touching  the  plotting  offuch  Offenders  from 
their  Clergy ;  and  every  Article,  Clatife  and  Sentence,  contained  in  the  fame ^ 
touching  Clergy,  fall  from  henceforth,  touching  Juch  Ofence  from  henceforth 
to  he  committed  and  done,  faiid,  remain  and  be  in  Jull  Srengib  mid  Virtue , 
in  fitch  Marnier  and  Form,  as  it  did  before  the  making  of  the  faid  A£i  in  the 
frf  Tear  of  the  Reign  of  our  Soverign  Lord  the  King  that  now  is  :  Any  Claufe, 
Article,  or  Sentence  coniprifd  therein  to  the  contrary  iiotivithjlanding. 

SeB.  43.     It  was  for  fome  Time  a  great  Queftion,  Whether  this  Sta- 
tute revived  25  H.  8.  for  the  whole,  or  only  for  fuch  Part  of  it  which 
relates  to  Felons  removing  the  Thing  felonioufly  taken  into  a  different 
County  from  that  wherein  they  took  it,  and  there  tried,  (^c.     And  Sir 
*S.?.C.  liS.^  ffllliam  Staundforde  inclines  to  the  latter  Opinion;  becaufe  the  Words 
Letter  A.       ^j-e.  That  the  faid  Act  made  in  the  faid  2$th  Tear,  touchi?ig  the  putting  fuch  Of- 
fenders from  their  Clergy,  fl:all  be  revived,  &c.  where  the  Word  fuch  {hall 
have  Relation  only  to  the  Offenders  mentioned  before ;  which  are  thofe 
who  fleal  in  one  County,  and   remove  the   Thing  flolen  into  another; 
ovideii  Co.and  this  Objeftion  is  ftrengthened '^  by  the  Title  of  the  Adl,  which  is 
33.8.  only  this.  That  fuch  as  rob  in  one  Shire,  and  fly  into  another,  f:all  not  have 

their  Clergy.     To  which  it  may  be  added.  That  all  Statutes    which    take 
away  Clergy,  are  to  be  conflrued  flridly  in  favorem  vita.     Yet  it  hath 
*  II  Co.  33,  been  adjudged,  '  and  is,  as  I  take  it,  fully  "^  fettled.  That  this  Statute  re- 
34. 3  5-         vived  25  H.  8.  as  to  every  other  Part  of  it,  as  well  as  that  concerning  Felons 
zjz'toz/y.   carrying  the  Thing  ftolen  from  one  County  into  another  ;  for  granting  that 
2  H.H-.P.'cthe  Makers  of  the  Statute  of  5  &?  6  £.  6.  had  the  Cafe  of  fuch  Felons 
LV'Ratlars    principally  in  their  View;  which  appears  pretty  plainly,  not  only  from 
Statutes,  Ti-  the  Title  of  the  Statute,  but  alfo  from  the  Preamble  and  Purview,  for 
tie  Clergy,     ^^  Preamble  exprefly  takes  Notice  of  no  other  Mifchief  from  the  Re- 
^^'■'^*        peal  of  25  H.  8.  but  only  this.  That  thereby  many  of  fuch  Felons  had 
their  Clergy ;    and    then   follows   the   enafting   Claufe,    which  begins  in 
thefe  Words,  For  Redrefs  ivhcreof  and  then  goes  on  be  it  e?ia£}ed,  &c.  That 
25  jy.  8.  touching  fuch  O fenders  and  fuch  Offences,   remain  in  full  Force: 
Yet  confidering  that  the  Statute  of  5  ©"  6  E.  6.  begins  with  a  Recital  of  the 
whole  Claufe  of  23  i!/.  8.  wherein  there  are  feveral  other  Offences  con- 
tained, and  that  the  Words,  fuch  Offenders  and  fuch  Offences  in  the  enact- 
ing Claufe  of  5  G?  6  £.  6,  may  properly  enough  refer  to  them,  as  well 
as  to  the  Offence  of  the  Felons  mentioned  next  immediately  before :  And 
farther  confidering  that  the  Words,  fuch  Offenders  and  fuch  Off'cnces,  may 
properly  enough  be  taken  to  include  all  fuch  in  Mifchief  and  fuch  in  In- 
'  ti  Co.  iih.convenience,  according  to  the  received  "  Conftruftion  of  the  Word  fuch,  in 
fome  other  Statutes,  and  a  fortiori  thofe  in  greater  Mifchief  and  greater 
Inconvenience,  as  almofl  all  the  other  Offences  fpecified  in  25  jy.  8.  are  j 
as  for  Inflance,  Petit  Treafon,  Murder,  Arfc^,  ^c.  and  it   is  a  received 
'it  Co.  33,  ^  Conflrudlion  of  penal  Statutes,  to  extend  them  to  all  Cafes  that  come 
-U-  within  the  Meaning  of  the  Words.     And  it  would  be  abflird  to  Imagine 

VKie^fupra     ^^^^  ^^  Makers  of  the  Statute  intended  to  put  thofe,  who  carried  Goods 
ftndB.i.ch.  ftolen  iuto  a  different  County,  in  a  worfe  Cafe  in  liich  County  than  in 
32.  fea.  3.    j^^^  wherein  they  ftole  them,  as  they  mufi:  be,  if  25  H.  8.  were  only 
revived  againfl  them  where  they  carried  the  Thing  ftolen  into  a  different 

County ; 
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County ;  for  by  fiich  a  Conftrudlion  they  would  have  been  excluded 
from  Clergy,  in  the  County  wherein  they  committed  the  Rob- 
bery, by  I  E.  6.  12.  only,  which  not  extending  to  thofe  who  challenge 
above  the  Number  of  twenty,  might  eafily  be  evaded  j  whereas  in  a  dif- 
ferent County  they  would  be  excluded  from  it  in  fuch  Cafe  by  25  i7. 
8.  To  which  may  be  added,  ^  That  the  firft  Sentence  of  the  Purview .',,  Co.  34. 
of  5  Gf  6  £.  6.  "Siz.  That  the /aid  ASl  of  25  H.  8.  touching  the  putting  fuch 
O fenders  from  their  Clergy,  had  been  fufficient,  if  no  more  had  been  intend- 
ed but  the  excluding  thofe  who  rob  in  one  County  and  fly  into  another  j 
and  therefore  it  is  mod  natural  to  intend  that  it  was  tlie  Meaning  of 
the  Makers  of  the  Statute,  by  adding  thofe  farther  Words,  That  every 
Article,  Claufe  and  Sentence  in  the  fame,  toucJnng  Clergy,  floall,  touching 
fuch  Offences,  remain,  &c.  to  revive  the  whole  Statute  fo  far  as  it  related 
to  Clergy. 

SeB.  44,  And  fmce  the  whole  Statute  of  25  H.  8.  is  revived,  it 
follows  by  a  neceffary  Confequence,  That  fo  much  of  23  H.  8,  alfo  as 
is  exprefly  affirmed  by  it,  is  revived  alfo.  And  therefore  lince  25  H.  8. 
having  recited  the  Claufe  of  23  H.  8.  concerning  Clergy,  and  the  Mif- 
<:hief  that  it  extended  only  to  thofe  who  are  found  Guilty,  exprefly 
cnacls,  That  whoever  f  jail  be  indi5led  of  Petit  Treafon,  wilful  burning  cfHoufes, 
Murder,  Robbery  or  Burglary,  or  other  Felony,  according  to  the  Tenor  and 
Meaning  of  the  f aid  Statute,  and  (land  Mute,  or  challenge  peremptorily  above 
twenty.  Sec.  fhall  lofe  the  Benefit  of  the  Clergy,  in  like  Manner  as  if  he  had 
pleaded,  and  been  found  guilty ;  whereby  it  affirms  and  inforces  the  23  i/. 
8.  as  to  thofe  found  guilty  of  fuch  Crimes  j  it  follows  by  a  neceflary 
Confequence,  That  Perfons  not  in  Holy  Orders  found  guilty  of  Petit 
Treafon,  or  '  Arfon,  which  were  omitted  by  r  E.  6.  are  excluded  from  b,,  Co.  34. 
Clergy  by  23  ^.8.  thus  affirmed  and  enforced  by  25  H  8.  and  con-^>  35-a- 
fequently  revived  by  5  6?  6  £.  6.  "■  ''•  ^-  *32» 

SiB.  45.     But  it  is   obfervable,    That   the  faid   Statute  of  25  H.  S.fnin.P.a 
wholly  omits '  Acceflaries,  as  well  as   i   E.  6.  But  to  remedy  this  De- 57°.  571.&C. 
fed,  it  is  enafted  by  4  i^  5  P.  ©>  M  4.  That  every  Perfon  that  fall  ma- 1^^'  ^^l'^' 
licioufiy  command,  hire,  or  counfl  any  Perfon  or  Perfons,  to  comfnit  or  do  any  Cont.  Savi! 
Petit  Treafon,  wilful  Murder,  or  to  do  any  Robbery  in  any  Dwellirig-Houfe'^.^'^-^^- 
cr  Hoifes,  or  to  commit  or  do  any  Robbery  in  or  near  the  Highway  in  the  Realm  ^y'^^  fupu' 
c/' England,  or  in  any  other  the  ^een's  Do7ni}iions,  or  to  commit  or  do  any  ^^^-i^-^ 
Robbery  in  any  Place  within  the  Marches  c/' England  agaitifi  Scotland,  or 'wil- 
fully to  burn  any  T>welling-Houfe,  or  any  Part  thereof  or  any  Barn  then  ha- 
ving Corn  or  Grain  in  the  fame,  that  then  every  fuch  Offender,  being  outlawed 
thereof  or  being  thereof  arraigned  and  found  guilty  by  the  Order  cf  the  Law^ 
or  being  otherwife  lawfully  attainted  or  conviBed  oj  the  fame  Offence,  or  being 
arraigned  thereof,  do  ft  and  Mute  of  Malice  or  f reward  Mind,  or  do  challenge 
peremptorily  above  the  Number  of  twefity  Perfons,  or  will  not  anfwer  direSlly 
to  fuch  Offence,  ft:all  tiot  have  the  Benefit  of  his  Clergy. 

'SeSi.  46.     It  is  obfervable,  i.  That  this  Statute  is  general  as  to  all  Rob- 
beries in  any  D welling- Houfe ;  Yet  it  fecms  to  have  been  always  taken 
as  a '^  reafouable  Conftrudion,  That  it  fliall  be  reflirained  to  fuch  Rob- d,,  co.  35, 
beries  of  this  Kind  as  were  excluded   from    the  Benefit  of  Clergy,    by  36. 37- 
fome  former  Statute ;  for  it  cannot  be  well  imagined  that  the  Makers  of  y"^^^"^^"^'^ 
this,  or  any  other  Statute,  intended  in  any  Cafe  to  take  away  Clergy  from  zh'.h.p.  c! 
the  Acceflary,  where  the  Principal  is  left  to  the  full  Benefit  of  it,  342- 

*  Cont.  Savil 

46.  pi.  98. 

SeB.  4-7- 
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^eB.  47-  2clly,  That  an  Indidlment  or  Appeal,  in  order  to  oun:  an  Ac- 
ceflary  of  his  Clergy  by  force  of  this  Statute,  mufl:  exprefly  purfue  it,  in 
M'ideDy.  Subftance  '  at  leaft,  as  hath  been  already  ihevvn  SeB.  25. 
Thatt'^'  ^^^'  4^-  -^^  '^  farther  enafted  by  3  ©  4  /T.  Gf  M.  9.  Par.  3.  T:hat  if 
Words  Wilful  cwy  Perfon  or  Perfons  ivhatfoever  be  ttidiSfed  of  any  Offence,  for  which 
Murder,  imnU  p-'ifd^P  of  any  former  Statute,  he  or  they  are  excluded  from  having  the 
JheSTute'.are^^^e/^^  o/'  lis  or  their  Clergy,  if  he  or  they  'had  been  thereof  convi Bed  by  Ver^ 
fufficiently  diB  or  Confeffon,  if  he  or  they  ftand  Mute,  or  'will  not  anfiaer  direBly  to  the 
purfued  by  Pelony,  or  fiall  challeJige  peremptorily  above  the  Number  of  twenty  Pofons 
Mwd^erdone  retiir7ied  to  be  on  the  fury,  orjliall  be  outlawed  thereupon,  pall  not'^be  admit- 
ex  maiitia      ied  to  the  Benefit  of  his  or  their  Clergy. 

prscogitata.        ^^^_  ^^^     g^^  ^^^^^  'Phat  tilis  Statute  extends  not  to  Appeals,  nor  to  Of- 
fences made  Felonies  by  fubfequent  Statutes. 

And  now  I  am  in  the  fecond  Place  more  diflinftly  to  confider  the  fe- 
vcral  Statutes  which  take  away  the  Benefit  of  Clergy,  fo  fir  as  they 
particularly  relate  to  the  feveral  Kinds  of  Crimes ;  for  the  better  Illuftra- 
tion  whereof  having  referred  the  Reader,  as  to  the  Felonies  made  fuch 
by  Statute,  to  the  leveral  Chapters  in  the  firft  Book  wherein  fuch  Felo- 
nies are  handled,  I  fhall  here  confider  the  Statutes  which  take  away  Cler- 
gy from  Capital  Offences  at  the  Common  Law,  under  the  following 
Heads,  as  they  relate, 

1.  To  Petit  Treafon. 

2.  To  Homicide. 

3.  To  Larceny. 

4.  To  Sacrilege. 

5.  To  Robbery. 

6.  To  Burglary. 

7.  To  Arfon. 

*Videfupra 

fea.  43, 44. 1  SeB.  50.  And  fjrfl  as  to  Petit  Treafon ;  It  is  certain  that  by  Force 
^j/-jJ-^3^-of  23  &  25  H.  8.  revived^  by  5  G?  6  £.  6.  the  Principal  not  being  a 
341!  ''Clerk  in  Holy  Orders,  is  excluded  from  the  Benefit  of  Clergy,  upon  a 

« Vide  fupra  i  Convidlion,  '  Handing  Mute,  or  Challenge  of  more  than  twenty,  upon 
-'videibpra  an  andidment. 

feft.  30, 31.  SeB.  51.  And  S'lv^  Matthew  Hale  feems  to  be  of  Opinion,  That  the 
«  Vide  fupra]  Principal  is  likewife  oufled  of  his  Clergy,  by  23  H.  8.  in  Appeal  of  Pe- 
«^  Vide  fupra  tit  Treafon,  if  he  be  convid  by  Verdidl  or  ConfefTion,  but  not  in  other 
fea.  33.  Cafes :  But  Sincere,  How  this  can  be  ?  For  fince  fo  much  ^  only  of  23  H. 
szH.H.P.Cg^  feems  to  be  revived,  as  is  affirmed  and  enforced  by  25  H.  8.  and  that 
341!^^^'  no  way  extends  to  Appeals  but  only  to  Indidments,  it  feems  difficult  to 
H.P.  C.2  32.niake  out  that  any  Part  of  23  H.  8.  fo  far  as  it  relates  to  Appeals,  is  re- 
{^(X.li^^^t  vived  by  25  H.  8. 

SeB.  52.  But  I  would  rather  incline  to  think  that  the  Principal  in  an 
'Vide fupra  Appeal  of  Petit  Treafon  may  be  excluded  from  his  Clergy  by  i  '  £.  6. 
ieft  34. 35-  J  2.  in  all  Cafes  except  that  of  challenging  above  the  Number  of  twenty, 
under  the  Words  Murder  of  Malice  prepcnfed  in  that  Statute ;  becaufe  all 
^^^- g-'^^- 3*- Petit  Treafon,  in  the  very  Notion  of  it,  neceffarily  ^  includes  fuch  Mur- 
2  H.  H.  P.  C.  der  and  more. 
340. 
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Se5f.  53,     However  the  Makers  of  4  =  ^  5  Ph.  &  M  4.  fccm  plainly '  Vide  fupr» 
to   have   been  of  Opinion,  That  the  Principals   in  Petit  Trcafon   are  ex-^*'^"*>' 
eluded  from  Clergy  in  all  Cafes,  as  well  upon   an  Appeal  as  Indiftment ; 
becaufe  they  have  in  all  Cafes  exprcfly  excluded  the  AccefTaries  malicioufly 
before,  as  well    upon  an  Appeal  as   Indidlment ;  and  '  it  cannot  be  well  b  yije , ,  Co. 
imagined  that  they  intended   to  make  the  Law  more  feverc  againfl  them  3  v  a- 
than  ogainfl:  the  Principals.  "  2H.  H.P.  C. 

ScSf.  54.  Scco7:dly,  As  to  Homicide:  It  is  certain  that  wilful  Murder  And  iujra 
cf  Malice  prcpenfed  is  excluded  from  the  Benefit  of  Clergy  upon  Indi<5t-  ^^^-  4^- 
ments  in  all  Cafes  by  '  23  Gf  '^  25  H.  8.  and  by  i  "  E.  6.  12.  c  vide  fopm 

Se5f.  ^^.     Alfo  it    feems    ''  to  be   the  Opinion   of  Sir  M^tthcuj  //j/?,  <"■  ^5. 3°.  3'' 
That  it  likewife  is  excluded  from  Clergy  in  all  Cafes  as  well  upon  Ap- ^^'''^^',"33'! 
peals  as  Indidtments ;  but  this  feems  queftionable  j  for  Appeals   are  cer- '  vide  i"up?a 
tainly  not  ^  within  25  H.  8.  and  therefore  fince  fo  much  only  of  23  HJ'^^f.'^'^'/'"^- 
8,  is  revived  hy  ^  &  b  E.  6.  as  is  affirmed  and  enforced  by  25  i^.  8.    1 2  h.  h^  p.'c! 
do  not  fee  how   it  can   be  revived  as   to  any  Appeal.     From  whence  it  343- 
feems  to  follow,    That    the   only  Statute  which   exprefly  excludes  them^g^''^^J"P'* 
is    I  E.  6.  12.  which  ^  omits  the  Cafe  of  challenging   more  than  twenty.  5^."''^' '*^' 
Neitiier  is  this  DtfeO:  fupplied  bv   3   G?  4  ^F.  &  M.  9.  for  this  extends ''  Vide  fupra 
'  only  to  Indidlments.  '  ifupraVa!' 

SeSi.  56.     But  Acceflarics  malicioufly  before  to    fuch  Murder   are   ex-  48,  49. 
prefly  excluded  from  Clergy  in  all  Cafes,  as    well    upon  Appeals   as   In- 
did:ments  by  4  Gf  5  P.  vir  M.  4.  and  liow  far  the  Principal  may  ^  hereby  k  vide  n 
in  like  Manner  be  implicitly  excluded  alfo  in  all  Cafes,  I  Hiall  leave  to  be  Co.  3;-  a. 
|(^  confidered.  [102]  ?ea 'T' 

ScJf.  S7'     By  1  Jcic.  I.  8.  He  that   fliall  be   convidled   by  Verdift  of'  '  ^  '  ^^' 
twelve  Men,  or  Confeffion,  or   otherwife  according  to   the  Laws  of  this 
Realm,  of  Homicide,  by  (tabbing,   (but  not  thofe  who  abet  them,  &c.{ot 
which  I  fliall  refer  to  Book  1.  Chap.  30.  SeB.  4,  5,  ^c.)  fhall  be  excluded     • 
from  the  Benefit  of  his  Clergy,  Gfc. 

Se^.  58.     And  this  Statute  feems  plainly  to  extend  as  well  to  Appeals 
as  Indidments,  but  not  to  the  Cafe  of  ftanding  Mute,  or  challenging  above 
twenty,  &c.  But  thofe  who  are  indided  of  fuch  Manflaughter  are  excluded 
from  Clergy  in  all  fuch  Cafes,  as   well   as   on  a  Convidlion,  by  3  Gf  4  Supra  fea. 
W.  e?  M  9.  48-  -jg- 

Thirdly^  Larceny  is  excluded  from  the  Benefit  of  Clergy  in  the  following 
Cafes :  - 

1.  In  that  of  a  felonious  fecret  Taking  from  the  Perfon. 

2.  In  that  of  Horfe-ftealing 

3.  In  that  o^i  ftealing  from  a  Shop  or  Dwelling-Houfe,  Gff. 

4.  In  that  of  flealing  Woollen  Manufactures  from  the  Tenters. 

5.  In  that  of  flealing  the  King's  Naval  Stores. 

Seel.  59.  And  firfl:,  As  to  a  felonious  fecret  Taking  from  the  Perfon  • 
It  is  enaded  by  8  Eliz.  4.  T^hat  ?io  Perfon  who  fliall  be  indidlcd  07-  appealed 
for  felonious  T'akifig  of  any  Mofiey^  Goods,  or  Chattels,  from  the  Perfon 
of  any  other,  privily  without  his  Kf2owledge,  in  any  Place  ivhatfoever,  and 
thereupon  found  guilty  by  Verdi 51  of  twelve  Men,  or  pall  cojfefs  the  farne  up' 
en  his  or  their  Arraignmetit,  or  ivill  not  an  finer  di7-eBly  to  the  fame  according 
to  the  Laivs  of  the  Realm,  or  fhall  /land  vji  fully  or  of '  Malice,  or  objlinately 
Mute,  cr  challenge  pere7nptorily  above  the  Nu/7iber  of  twenty,  or  fliall  be  upon 
fuch  Indiclment  or  Appeal  outlaiced,  Jhall  be  adt/iitted  to  his'Clergv,  &:c. 
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\lde  fefl.  ib,      StB.  60.     But  Nofi\  That  this  Statute  extends   not  to  any  Acceflaries 
■*  ^'  "^  ■         before  or  after. 

.  Videfupra        Scct.  61.     Sccondly,  As    to   Horfe-ftealers :     It    feems   that   they    are  ' 
fea.  34,  39-   puiled  of  their  Clergy  in  all  Cafes,  as  well  upon  Appeals,  as  Indi*ll:mentp, 
by  I  £.  6.  12.  and  2  G?  3  E.  6.  33.  by  the  latter  of  which  Statutes  it  is 
enaded,  That  all  Pe)fojis  felonioiijly  takitig  or  Jlealing  any  Ho'rfe,  Geldings  cr 
Marc,  jhall  not  be  admitted  to  the  Privilege  of  the  Clergy,  but  poall  be  fiit  from 
the  fame,  in  like  Manner  and  Form  as  though  they  had  been  indioled  or  appealed 
for  felonious  Stealing  of  two  Horfes,  two  Geldings,  or  two  Mares  of  atiy  other, 
and  thereupon  found  guilty  by  Verdict  of  twelve  Men,  or  confejed  the  fame 
upon  their  Arraignmetit  or  f  and  wilfully  or  of  Malice  Mute. 
i-S.  P. C.125.      Se£l.  62.     It  fcems   a   reafonable  ''  Conftrudion  of  this  Statute  to  ex- 
Letters  B,  c.  j^j^jj    if.   .^s  well    to   thofe    who   are    outlawed,    or   challenge  more   than 
fn'HP.V. twenty,  as   to   thofe  who  are  found  guilty  by  Verdift,  &c.  becaufe  it  is 
365!    '         general.  That   all  fuch  PerfonsyZW/  be  put  from  their  Clergy,  &c.  in  ficch 
Manner  as  if  they  had  been  found  Guilty,  Sec.  and  if  they  had  been  found 
Supra  34,  &c  guilty,  it  is  certain  that  they  would  have  been  oufted  of  their  Clergy  by  the 

exprefs  Words  of  i  E.  6.  12.  Par.  10. 
'.H.  P.  c.  Sejl.  63.     But  I  do  not  find  that  any  '  Statute  excludes  any  Acceffaries 

v^ideTu  ra     ^°  ^'"'^^  Offence  from  their  Clergy.  [103]  "^^ 

fek^zef^j.        S'^-^'  64-     Thirdly,  As  to  Larceny  from  a  Dwelling-Houfe,  Shop,  &c.  it  is 
46-  enabled  by  10  ci?  1 1  /F.  3.  23.  That  all  Perfcns  who  by  Night  or  Day,  Jhall 

in  any  Shop,  IVare-hcufe,  Coach-houfe,  cr  Stable,  privately  and felotiicujly  Jleal 
any  Goods,  Wares,  or  Merchandiz.es,  of  the  Value  of  ^s.  or  more,  though  fuch 
Shop,  6cc.  be  not  broke  open,  and  tho"  the  Owner,  or  any  other  Perfon  be  not  in 
fuch  Shop,  Sec.  or  that  f  jail  affift,  hire  or  coni7}Jand- any  Perfon  to  commit  fuch 
Offence,  being  thereof  co?ivii9,  or  attaijited  by  Verdi 51  or  Conjefjion,  or  being  in- 
ditlcd  thereof  fall  ft  and  Mute,  or  challenge  above  twenty  of  the  Jury,  Jhall  be 
excluded  from  the  Benefit  of  the  Clergy. 

Sect.  65.  But  this  Statute  feems  defedive  in  neither  mentioning  Perfons 
^  Vide  fefl.  ^  outlawed,  nor  "  Acceffaries ;  neither  is  it  help'd  by  3  &f  4  W.  &  M.  9, 
ct'd'^i-^^'    becaufe  '  it  is  fubfequent  to  it. 

fea!  26,"  47.        'S'''^-  66.     It  is  enaded  by  12  Anntr,  7.  That  every  Perfon  who  JJiall felo- 
46.  nioufiyfteal  any  Money,  Goods  or  Chattels,  PVares  or  Merchandizes  cf  the  Va~ 

«^!de^fupra  j^^^  of  \o^.  Or  more,  being  in  a  Dwelling-houfe,  or  Out-houfe  thereunto  helojig- 
"*  '  '^^'  iiig,  although  fuch  Hotfe  or  Out-hcufe  be  not  actually  broken  by  fuch  Offender, 
and  although  the  Owner  of  Juch  Goods,  or  any  other  Perfon  or  Perfons  be  or 
be  not  in  fuch  Houfe  or  Out-houfe,  or  fall  ajjijl,  or  aid  any  Per  Jon  or  Per- 
fons, to  commit  any  fuch  Offence,  being  thcreoj  conviBed  or  attainted  by  Ver- 
di tl  or  Conjefjion,  cr  being  indiSled  thereof  fall  /land  Mute,  or  will  ttot  di- 
rectly anfiver  to  the  Indi5imt?it,  cr  fall  peremptorily  challenge  above  the  Num- 
ber of  twenty  returned  to  be  of  the  Jury,  fall  be  abfolutely  debarred  oj  and 
from  the  Benefit  of  Clergy,  &c. 

SeSt.'tj.     But  it  is  provided,  That  nothing  in  this  ASi  Jhall  extend  to  Ap- 
prentices under   the   Age   cf  fifteen   Tears    who  Jhall  rob  their  Maficrs  as 
aforejaid. 
Vic'e  fea.  :6,      ScSl.  68.     This  Statute  feems  alfo  defedive  like  the  former,  as  to  Perfons 
27,  28,  64,    Qutl^^ved,  and  Acceffaries. 

'^'  Se5i.  69.     Fourthly,  As  to  thofe  who  fliall  felon iou fly  fleal  Woollen  Ma- 

nufidures  from  the  Tenters  :  It  is  enaded  by  22  Car.  2.  5.  That  no  Perfon 
who  Jhall  be  indi'Jedfor  fionioufiy  cutting  and  taking,  ft  ealing  or  carrying  away 
fany  Cloth  .or  Woollen  Mamfai^iuresfrom  the  Rack  or  Tenter  in  the  Night-Time, 
and  'thereupon  found  guilty  by  Verdict  of  twelve  Men,  or  Jhall  conjejs  the  J  erne 
on  Arraignment,  cr  will  not  atfwer  dire&ly  to  the  fame,  according  to  the  Laws 
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fjfthe  Realm  ^  or  flulllfnuid  icilfiilly  of  Ma  Ike  Mute,  or  challenge  peremptorily 
abtve  the  Number  of  tnirnty,  orfiall  be  upon  juch  Inditiment  outlawed,  JJoall 
•^  be  admitted  to  the  Benefit  if  Clergy,  &:c.  [104] 

Sedi.  JO.     Fifthly,  As    to  thofe    who   ftcal  Naval    Sores :   It   is   obfeiv- 
able,  That  tliofe  who  fl.^allfieal  or  embezzle  any  of  his  Majefifs  Sail,  Cordage, 
or  any  other  his  Majeftys  Naval  Stores,  are  in  the    like  Manner  excluded 
from  Clergy  by  22  Car.  2.  5.  as  thole  whofleal  Woollen  Mana£;(ftures  from  dcnt'scflion.^" 
the  Tenters,  &c. 

Sect.  77.  But  Note,  That  this  Statute  extends  neither  to  Appeals,  nor 
to  ^  Acceflliries.  •  Vide  (ed. 

SeSl.j2.     As  to  Sacrilege:  It  is  obfervable,  That  all   Perfons  not   In  ^'^-^^ +5.  46- 
Holy  Orders,  who  fhall  be  indidled,  whether  in  the  fame  County  where- 
in the  Faft   was   committed,  or  in  a  ^   different  County,  of  robbing  any  ^  infra  80, 
Church,  Chapel,  or  other  holy  Place,  are  excluded  from  their  Clergy  by  '  f  t'^^V 
23  i7.  8.  I.  and  25  "  H.  8.  3.  revived  '  by  5  Csf  6  £.  6.  10.  upon  a  Con-  ]c&.  to^'^'sT. 
vidion  flanding  Mute,  or  peremptorily  challenge  of  more  than   twenty ;  2  H.  H.  p.  c. 
and  hy  1  &  ^  ^IF.<3  M.  9.  upon  an  Outlawry.  "^^Vxit  fu  ra 

Sect.  J  I.  But  the  Word  Robbing  »  being  always  taken  to  carry  with  it  ka..  iz^'n. 
fome  Force,  as  fliall  be  more  fully  fliewn,  SeStions  88,  92,  96,  it  feems '  ^'■'^^ '"P^* 
that  no  Sacrilege  is  within  any  of  thefe  Statutes,  which  is  not  accompanied  4.  '  ''^'  *^' 
with  the  adtu.il  Breaking  of  a  Church,  ^c.  '  V\de  fupra 

Sec"?.  74.  But  by  i  E.  6.  12.  ''  Par.  10.  all  Perfons  in  general  are  ["J"^,'^^' |9- 
oufted  of  their  Clergy  for  the  felonious  tah'ng  of  any  Goods  out  of  any  eg.^^o.^  ' 
Parip  Church,  or  other  Church  or  Chapel,  in  all  Cafes,  except  that  of  chal-  D>er  224  pi. 
lenging  more  than  twenty;  and  by  3  d'  '  4  JV.  cif  M.  9.  upon  fuch  a  Chal-  ^vj^e  fupra 
lenge  as  well  as  upon  a  Convidlion,  &c.  upon  an  Indicflment  ^  whether  ka.  34,  35, 
in  the  fame  County  wherein  the  Sacrilege  was  committed,  or  in  a  diffe-  36. 37- 
■     ^entone.  '.S'U^Z 

Sect.  j^.     But  it   feems.  That  Acceflaries  to   fuch  a  Robbery,  or  felo-  "  Jnfra  80. 
nious  Taking  are  excluded  from  their  Clergy  by  no  Statute;  for  tho'  they  \'{^\'^  p  q 
are  exprefly  mentioned  by  23  H.  8.   i,  yet  fmce  they  are  omitted  by  25  36,-^366. 
H.  8.  3,  and  fo  much  only  '  of  23  H.  8.  i.  is  revived  as  is  affirmed   and  '  Vide  fupra 
enforced  by  25  H.  8.  3,  they  feem  to  remain  in  the  fame  Cafe  as  if  they  '^f '  ''^'  *^' 
had  been  wholly  omitted  by  23  77.  8.  l.  which  is  the  only  Statute  I  know  ^^'  ^^' 
of  which   extends  to  them,  except  the  Oifence  amount  to  Burglary ;  in 
which  Cafe  Acceifaries  before  are  oufted  of  their  Clergy  by  3  ©"  4.  W.  C? 
M.  9. 

SeSl.  76.     But  ^lare  if  there  be  need  of  any  Statute  to  exclude  them, 
fince  the  Common  Law  feems  to  have  given   no  Perfon  whatfoever  any 
Right  to  demand   the  Privilege  of  the  Clergy  for  Sacrilege,  but  only   at  ^  ^-  ^-  ^-  ^• 
the  Difcretion  of  the  Ordinary,  as  hath  been  more  fully  fliewn,  SeSlion  the  ^^^" 
ninth. 

Fifthly,  As  to  Robbery,  I  fliall  particularly  confider  the  Statutes  excluding 
.  it  from  Clergy,  as  they  relate, 

1 .  To  Robbery  in  or  near  the  Highway. 

2.  To  Robbery  in  a  Dwelling- Houfe,  Booth  or  Tent. 

3.  To  Robbery  in  general. 

Sc£l.  yj.  And  firfl:,  as  to  Robbery  in  or  near  the  Highway :  It 
is  obfervable.  That  all  Perfons,  not  in  Holy  Orders,  who  fhall  te  in- 
dided  "  of  Robbing  a?iy  Perfon  or  Perfons   in  or  near  the  Wghivays,  are  m  x\dt  r^pr* 

ex-  fe<^-  ?o. 
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sVidefupra  excluded  from  the  Clergy  by  23  '  JY.  8.  i.  and  25  ''  H.  8.  3.  revived  = 
"^Vitkfupra  ^7  5  ^  ^  ^-  ^-  ^°'  "P°"  ^  Convl<£lion,  ftanding  Mute,  or  peremptorily 
fea.  32,  3  J.  Challenge  of  more  than  twenty  ;  and  by  3  cif  4  '  W.  &  M.  9.  upon  an 
'Videfupra   Outlawry 

-  videMpa'  Se£f.  78.  And  Note,  That  all  Perfons  In  general,  wh  f]:aU  be  guilty  of 
fea.  48,  49.  robbing  any  Pcrfon  or  Perfons  in  the  Highicay,  or  near  to  the  Higbivay,  are  ex- 
{ea^^  ^''^'\  eluded  from  the  Clergy  both  upon  an  Appeal  and  Indidlment  by  ^  i  E. 
36,37.'  '  6,  12.  Par.  10.  in  all  Cafes  except  that  of  challenging  more  than  twenty; 
afid  by  3  0"  4.  ^.  ^  ■^-  9-  upon  fuch  a  Challenge  upon  an  Indidlment. 
Se^.  79.  Note,  That  no  Robbery  is  within  thefe  Statutes,  but  fuch  as 
'  Vide  fupra  is  laid  in  the  Indidlment  to  have  been  committed  in  or  near  the  ^  High- 
fea.  25.        way,  and  to  have  ^  put  the  Perfon  robbed  in  Fear, 

.Supra fea.       ^^^^^  g^^     j^  .^  ^^^.^^^^  ^^  2 5  //.  8.  3.  revived  ''  by  5  6^  6  E.  6.  lo. 
And  Dy.  224.  T/jat  divcrs  Felom  and  Robbers  that  had  conunitted  many  heinous  Robberies  and 
P'-  J°-       .    Burglaries  in  one  Shire,  and  conveyed  the  Spoil  and  Robbery  into  another  Shire, 
3;.  fea.  13.    and  had  been  there  '  taken,  indiSled  and  arraigned  upon  Felony,  andfelofiious  ta~ 
•■  Vide  fupra   j^i^g  ^j'  the  fame  Goods,  and  net  upon  the  fame  Robbery  nor  Burglary  ;  for  that 
'  Vidt^B  *^    '^  '^*'''"  "'^^  committed  nor  done  in  the  fame  Shire  where  they  had  been  Jo  indiced 
ch.  33.  f  9.    and  arraigned,  a?id  by  Reafon  thereof  the  fame  Felons,  Robbers,  and  Burglars  bad 
enjoyed  the  Privilege  of  their  Clergy,     And  thereupon  it  is  enadted,  'That  if 
any  Perfon  or  Perfons  be  indiSled  of  Felony  for  Jlealing  of  any  Goods  or  Chat^ 
tels,  in  any  County  within  this  Realm  of  England,  atid  thereupon  arraigned 
and  be  found  guilty,  or  fl  and  Mute  of  Malice,  or  challenge  peremptorily  above 
the  Number  of  t-wenty  PerfoJis,  or  will  not  direElly  anfwer  to  the  Law,  Jhall 
lofe  and  be  put  from  the  Betiefit  of  the  Clergy,  in  like  Marnier  and  Form  as 
theyfJmdd  have  been  if  they  had  been  indi5led  a}id  arraigned^  and  found  guilty  in 
the  fame  County  where  thefaid  Robbery  or  Burglary  was  done  or  committed;  if  it 
fljall  appear  to  the  Juftices  before  whom  any  fuch  Felons  or  Robbers  be  arraignedy 
by  Evidence  given  before  them,  or  by  Examination  that  the  fame  Felonies,  where ^ 
upon  they  were  fo  arraigned,  had  been  fuch  Robberies  or  Burglaries,  in  the 
fame  Shire  wherein  fuch  Robberies  or  Burglaries  were  committed  or  done,  by  Rea- 
fon whereof  they  fould  have  loft  the  Benefit  oj  their  Clergy  by  Force  ofzT^  H.  8. 
in  Cafe  they  had  been  found  guilty  thereof  in  the  fame  Shire  where  fuch  Robberies 
or  Burglaries  werefo  committed  and  done. 
k  n  Co.  3 1 .  a.      Sc5l.  8 1 .     But  Note,  That  this  Statute  extends  ^  not  to  thofe  who  are 
I  H.  H.P.  C.Qytia^y^e^  .  fiQj.   (Q  thofe  who  are  indicfted  out  of  the  Realm  of  England; 
zh!h.  P.  C.  nor  to  thofe   who   are  indifted   of  fuch  Stealing    as  is    excluded    from 
349-  Clergy  by   fubfequent   Statutes  j  nor   to  Appellees  3  but  the  three  firfl:   of 

thefe  Defedts  are  fupplied  by  3  G?  4.  JV.  ^  M.  9,  by  which  it  is  enabled, 
'That  if  any  Perfon  or  Perfons  be  indiSled  of  Felo7iy  for  flealing  of  any  Goods 
or  Chattels' in  any  County  within  this  Realm  c/"  England,  Doviinion  c/"  Wales, 
or  Town  of  Berwick  upon  Tweed,  and  thereof  be  conviiled  or  attainted,  or  upon 
his  or  their  Arraig7iment  fl:all  fand  Mute,  or  will  not  direBly  anfoer  to 
the  Indiclment,  ojf'all  challenge  peremptorily  above  the  Number  of  twenty  Perfons 
returned  to  be  of  the  Jury,  he  or  they  fhall  be  totally  excluded  from  having  the  Ber- 
nefit  of  his  or  their  Clergy,  ij  it  appear  upon  Evidence  or  Ex  a  7m  nation  before 
the  Jujlices,  that  thefaid  Goods  or  Chattels  were  taken  by  Robbery  or  Burglaiy, 
or  in  any  other  Manner,  in  any  other  County,  whereof  if  fuch  Perfon  or  Per- 
fons had  been  convidled  by  a  fury  of  the  fa  id  other  County,  he  or  they  are  ex-^ 
eluded  by  Virtue  of  this  or  any  other  Atljrom  having  the  Benefit  cf  his  or  their 
Clergy. 
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ScSi.  82.     Note,  That  *  the  Words  If  it  fi  all  appear  upon  Evidoice  be-'  i'  Co.  31. 
fore  the  Jujlices,  bzc.  are  to  be  intended  where  the  Party  pleads  Not  guilty, 
find  is  found  guilty  by  the  Jury,  and  the  Words  If  it  jl:all  appear  upon  Ex- 
'amination,  &c.  are  to  be  intended   where  he  ftands  Mute,  or  challenges 
peremptorily  above   the  Number  of  twenty,   or  is  outlawed,  or  confefles  '\  "  vide  fupra 
&L.  And  it  hath  been  *=  adjudged,  That  there  is  no  Need  to  make  any  En-  ^^f'^^^'  ','■ 
try  on  the  Record,  that  it  appears  by  fuch  Evidence,  or  Examination,  that  cont.  i  And. 
the  Felony  was  originally  commenced  in  a  different  County,  and   was  of  "4- 
fuch  a  Nature  that  the  Offender  could  not  have  his  Clergy.     But  it  is  f'lid,^  h"'^h'.  r  c. 
^  That  it  is  ufual  to  write  in  the  Margent  of  the  Indidment,  that  is  is  for  <;i8. 
Robbery,  &c.  in  another  County.  "h^'idEdi'" 

Se^.   83.     It  is  faid  to  '  have  been  holden  by  all  the  Juftices,  That  if  tioVpHnttd 
the  Felony,  whereof  a  Man  is  found  guilty  in  the   County  wherein  he  is  in  the  Year 
indidled,  be  fuch  as  doth   not  need   the  Benefit  of  Clergy,  as  amounting  ^^^^S- 
only  to  Petit  Larceny,  Gfc.  the  Offender  fhall  have  only  the  proper  Judg-pi.  759.   ' 
ment  for   fuch  Offence,  and  no   other,  in  Refped  of  tlie  Robbery,  &^c.  H.  P.  c.  241. 
proved  upon  the  Evidence,  &c.  in  the  firll  County  ;  for  being  convidted  of  Le] 
no  Offence  which  will  warrant  a  Judgment  of  Death,  and  confequently  2  H.  H.  P.  C. 
having  no  Need  to  demand  his  Clergy,  he  cannot  be  hurt  by  being  excluded  3+9- 
from  it. 

Sea.  84.     It  is  enaded  by  3  Gf  4  ^  Pb.  &  M.  4.  "T/jat  thofe  ivho  fnall ma~  f  \'ide  fupra 
Ucionjly  command,  hire  or  coimjcl  any  Per/on  or  Perfons  to  comtiiit  or  do  any'^^^-\'>^  46- 
Robbery  in  or  near  any  Higlnvay  in  this  Realm  of  England,  or  in  any  other  o°^l^csma^ 
the  ^ieen's  Dominions,  Jhall  be  oujled  of  their  Clergy,  on  a  ConviSlion,  Jtaiiding  be  laid  in 
Mute,  peremptory  Challenge  of  more  than  tiventy,  or  Outlaivty.  '''^  ''"^"^*" 

\  ide  fupra 

Secondly,  As  to   Robbery  in  a  Dwelling-houfe,  Booth  or  Tent,  I  fhall  lett.  25. 
confider  the  Statutes  concerning  it  as  they  relate, 

1.  To  fuch  Robbery  putting  fome  Perfons  in  Fear. 

2.  To  fuch  Robbery  putting  no  Perfon  in  Fear. 

SeSf.  85.     Firft,  As  to  fuch  Robbery  putting  fome  Perfon  in  Fear:  It  2  H.  H.  P.  C. 
is  obfervable,  That  all  Perfons  not  in  Holy  Orders,  ivho  fiall 7'ob  any  Perfon  3S''35^'^<=' 
cr  Perfons  in  their  Dwelling-houfes,  or  Diaelling-place,  the  Owner  or  Dweller 
in  the  fame  Houfe,  his  Wife,  his  Children  or  Servants  then  beifig  within,  and 
put  in  Fear  and  Dread  by  the  fame,  and  indicted,  ^  are  excluded  from  their  g  vide  fupra 
Clergy  by  23  H.  8,  i.  and  25  H.  8.  3.  revived  by  5  G?  6  £.  6.  10.  upon  fed.  30, 31. 
a  Convi(flion,  flanding  Mute,  or  peremptory  Challenge  of  more  than  twen-  ^^'  ^^'  ''•^* 
tv,  and  by  3  Gf  4  W.  6c  M.  9.  upon  an  Outlawi-y.  ^g|  ^j;  f^\ 

'  Se£l.  86.  And  Note,  ^  That  by  25  H.  8.  3.  and  3  Gf  4  W.  &  M.  9.  they  "  vide  fupra 
are  excluded  from  their  Clergy  on  an  Indidment  in  a  Foreign  County,  gf' ^°' ^'' 
And  their  Acceffaries  before  are  excluded  in  all  Cafes  by  3  G'  4  '  Ph.  &  '  Vide  fupra 
Ma.  4.  ^^^-  4i.  46. 

Sea.  87.     And  by  i  ^  Ed.  6.  12.  Par.   10.  all  Perfons  in  general  who  f.a."^;,'^^,'. 
{hall  break  any  Houfe  by  Day  or  by  Night,)  viz.  '  who   fliall  break  a  Houfe  '  Vide  lupra 
burglarily,  if  in  the  Night,  or  fliall  break  a  Houfe  or  commit  a  Felony  ^^f(f°'^ 
therein,  if  in  the  Day)  "'  any  Perfon  being  then  in  the  fame  Houfe  where  theh.    °^ 
fame  Breaking  fall  be,  and  thereby  put  in  Fear  or  Dread,  are  excluded  from  ""  Vide  infra 
their  Clergy,  as  well  upon  an  Appeal  as  an  Indidment,  in  all  Cafes,  "  except  n  vjde^fupra 
that  of  challenging  more  than  twenty;  and  by  3  °  Sf  4  /^  i?  M,  9.  upon  fefl.  56." 
fuch  a  Challenge,  as    well    as    upon   a  Convidion,  &'c.  upon   an   Indid- °  ^'''^^'"P" 
ment,  whether  in   the  lame  County  wherein   the   Breaking   and   Felony  "^"^^  ■'^' '*^' 
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» Vide  fupra  was  committed,  or  in  a  '  different  County  ;  and  the  AccelTaries  before  to 

fea.^80,  81,  fuch  a  Breaking,    if  accompanied  with  ftealing  in  a  Dwelling-houfe,  are 

"H.  P.'c.  oufted  of  their  Clergy  in  all  ''  Cafes  by  4  G?  5  Pb.  &  M.  4.  becaufe  the  felo- 

2?6.  nious  Taking  being  accompanied  with  a  Breaking,  feems  properly  "^  enough 

Supra^feft.  ^^  ^^^^  under  the  Notion  of  Robbery  in  a  Dwelling-houfe,  all  Acceffaries 

^Vide  fupra  to  which  before  the  FacT:  are  exprefly  excluded  from  their  Clergy  by  that 

fta.73-  Statute,  as  Acceffaries  before  to  Robbery  in  general  are  by  i^^  ^JV.& 

And  infra  ' 

feft.  82,  92,  M.  g.  , 

96.  Se6i.  88.     But '  no  Breaking  is  within  the  Statute  of  i  E.  6.  which  doth 

<•  Supra  fea.  ^^^  amount  to  an  adual  Breaking  of  an  Houfe,  or  of  fome  Part  of  itj  as 
'Ke]y.\s,  of  a  Cupboard  or  Door,  &c.  fixed  to  the  Freehold;  and  therefore  the 
?9. 70-  Breaking  of  a  Trunk  or  Box,  &c.  feem  plainly  not  to  be  within  the  Statute. 
73!87^fnfra  But  by  3  G?  4  /T.  ^  M.  9.  Every  Perfon  or  Perfons  that  JIM  felonioujly 
Sea.  92,  96.  take  aijoay  any  Goods  or  Chattels,  being  in  any  Dwelling-houfe,  the  Owner,  or 
H.  P.  C.  237. ^;;y  Qfj^gf  pcfjon  being  therein,  and  put  in  Fear,  or  fiall  comfort,  aid,  abet,  af- 
'^  '  fill,  coimfel,  hire,  or  command  any  Perfon  to  commit  fuch  Offence,  being  thereof 

conviSied  or  attainted,  or  indlBeii,  and  (landing  Mute,  or  peremptorily  chal- 
lenging above  twenty,  floall  be  oiifled  of  the  Benefit  of  their  Clergy. 

2  H.  H.  P.  C.  Secondly,  As  to  fuch  Robbery,  putting  no  Perfon  in  Fear :  I  fhall  con- 
3S4.355.^<:-fider  the  Statutes  concerning  it  as  they  relate, 

1.  To  fuch  Robbery  in  a  Houfe,  which  fome  Perfon  is  in  at  the 
Time. 

2.  To   fuch  Robbery   in  a  Houfe,   which  no   Perfon  is  in  at  the 
Time. 

Ee^.  89.  As  to  the  firfl  of  thefe,  it  is  enaded  by  5  Q?  6  £.  6.  9,  That 
if  it  happen  any  Perfon  or  Perfo?is  to  be  found  guilty  according  to  the  Laws  of 
this  Realm,  for  robbing  of  a?iy  Perfon  or  Perfons  in  any  Part  or  Parcel  of 
their  Dwelling-houfes,  or  Dwelling-places,  the  Owner  or  Dweller  in  the  fame 
Hoife,  or  his  Wife,  his  Children  or  Servants  bei?ig  then  within  the  fame  Hoife 
or  Place  where  it  Jhall  happen  the  fame  Robbery  aiid  Felony  to  be  cotnmitted  and 
done,  or  in  any  other  Place  within  the  PrccinSi  of  the  fame  Houfe  or  Dwellings 
place,  that  fuch  Offenders  fiall  in  710  wife  be  admitted  to  their  Clergy,  whether 
the  Owner  or  Dweller  in  the  fame  Houfe,  his  Wife  or  Children  then  and  there 
being,  floall  be  wakitig  or  fleepijig. 

SeB.  90.  .^nd  that  no  Perfon  or  Perfons  which  fjall  happen  to  be  found 
guilty  after  the  Laws  of  this  Realm,  of  and  for  robbing  any  Perfon  or  Perfons, 
in  any  Booth  or  Tent,  in  any  Fair  or  Market,  the  Owner,  his  Wife,  his  Chil- 
dren, or  Servants  or  Servant  then  being  within  the  Booth  or  Tent,  fljall  not  be 
admitted  to  the  Benefit  of  his  or  their  Clergy,  but  utterly  be  excluded  thereof, 
dec.  without  having  any  RefpeB  or  Confideration  whether  the  Owner  or  Dwel- 
ler in  fuch  Booths  and  Tents,  his  Wife,  Children  or  Servants  being  in  the  fame 
Booths  or  Tefits  at  the  Time  of  fuch  Robberies  and  Felonies  committed,  fJoall  be 
fieeping  or  waking. 
f  H.P.  C.  5'^^.  ^i.     This  Statute  ^  feems  plainly  to  extend  to  all  who  fhall  be  con- 

236.237^  C  vifted  by  Verdidt  or  ConfefTion,  whether  upon  an  Appeal  or  Indidlment; 
35^'.  '  but  not  to  thofe  who  fhall  be  outlawed,  or  ftand  Mute,  or  challenge  pe- 
t  Vide  fupra  remptorily  above  twenty  Jurors ;  but  thefe  Defed:s  are  fupplied  as  to  Indidl- 
fea.  48.  49-  ^^^„^s  by  3  ^  Gf  4  f^'-  ^  ^'  9 

Se0.  92. 
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SeB.  92.     It  feems  to  be  generally  agreed,  That  no  Robbery  is  Witbi'rt 
this  Statute  which  is  not  accompanied  with  an  aduai "  Breaking  of  an  Houfe, «  Fof  thi» 
or  of  fome  Part  of  it.  Vide  fupra 

SeEi.  93.     Alfo  it  feems  to  be  agreed,  ''  That  a  Sojourner's  Being  in  angf'  J^'  ^'^^ 
Houfe  at  the  Time  of  the  Robbery  doth  not  bring  it  within  this  Statute  jH.'p.  c.  237* 
for  the  Words  are  The  Owner  or  DivcUer  in  the  fame  Houfe,  or  his  Wife,  ^3^-  «  p  p 
his  Children,  or  Servcitits,  being  then  within  the  fatne  Houfe,  &c.     Yet  it  is  3 g^.' 
faid  m''  Hale's  Pleas  of  the  Crown  to  have  been   ruled   by  Advice  of  the  Yet  in  Pop. 
Juftices,  That  where  one  entered  into  the  Lodging  of  Sir  H.  Hiingate,  ^^-^Q^^e^llmLl.- 
ing  Parcel  of  ^^'Z'//^/'<7//,  and    broke  open  a  Chamber   and    took   away  liisiy  contrary. 
Goods,  his  Cafe  was  within  this  Statute,  and  that  the  Indidlment  ought  to "  Het'*^;  64- 
be  for  breaking  the  King.'s  Houfe,  called  Whitehall,  and  for  ftealing  the  h.  p.  c.  236I 
Goods  o(  Sir  H.  H.  divers  Perfons  being  in  the  Houfe  :  But  Note,  That  237. 
this  Cafe  is  wholly  omitted  in  the  firft  Edition  of  Hale's  Pleas  of  the  Crown,  ll,^°-  3^;''* 
O^and  I  cannot  but  think  that  it  is  mifprinted  in  the  Second  ;  [105]  becaufe238.        " 
fuch  a  Robbery  feems  by  no  Means  within  the  Purview  of  this  Statute, 
which  extends  only  to  fuch  Robberies  as  are  done  to  a  Man  in  fuch  a  Place 
as   may  be  called  his  Dwelling-hot fe,  or  Dwelling-place  his  Wife,  Children^ 
or  Ser'vants  being  at  the  fame  Time  within  the  fame.     But  in  the  State  of 
this  Cafe  it  feems  to  be  admitted.  That  Whitehall,  wherein  the  Felony  was 
committed,  could  not  properly  be  called,  nor  ought  to  be  laid  in  the  In- 
didlment  as  the  Dwelling- houfe  or  Dwelling-place  of  the  faid  Sir  H.  H.  who 
was  the  Perfon  robbed,  but  of  the  King :  Alfo  it  feems  to  be  admitted, 
That  it  is  fufficient  to  fet  forth  generally  in  the  Indldlment  that  divers  Per- 
fons were  in  the  Houfe,  without  fhewing  that  they  were  under  any  Rela- 
tion to  the  Perfon  robbed,  as  his  Children  or  Servants,  &c.  which '^  feems'' Vide  Hetl. 
to  be  necefiarily  required  by  5  &  6  £.  6.  9.    And  therefore  I  take  it,  that^'p  p 
the   Statute  here  intended  is  not  5  &?  6  £.  6.  9.  but  rather  i  £.  6.  '  12. 236.' 
Par.  10.  or  39  '  El.  15.     Yet  ^cere,  for  neither  of  thefe  Statutes  feem  "  Co.  36.  b. 
to  extend  to  this  Cafe  as  it  is  here  put.     However  3  c^  4  IV.  i3  M.  9.  Poph^m' sT.^* 
feems  fully  to  extend  to  it.     By  which  it  is  enadled,  That  all  thofe  w^«videfupra 
fliiall  rob  any  Dwelling-houfe  in  the  Day-time,  any  Peifon  being  therein,  orf^:^7- 
f/pall  comfort,  aid,  abet,  cifjjifl,  coiinfel,  hire,  or  command  any  Perfon  to  com-^,(^^^a(^^of. 
mitfuch  Offence,  being  thereof  convidied  or  attainted,  or  indiBed,  and  [land- 
ing Mute,  or  challenging  peremptorily  above  twenty,  fljall  be  ovfled  of  their 
Clergy.     But  I  do  not  ^  find  that  any  Statute  excludes  thofe  from  their  *  See  the  Sta-" 
Clergy  who  are  Acceffaries  to  a  Robbery  in  a  Booth  or  Tent,  except  it  bep,^*^f]^** 
from  the  Perfon  of  a  Man,  in  which  Cafe  the  Acceffaries  before  the  Fadtfuprafeft! 
feem  to  be  excluded  from  their  Clergy  by  3  G"  4  Z^''.  cf  M.  9.  as  fhall  be4S»  46* 
more  fully  fliewn  hereafter. 

S^e6l.  94.  It  feems  plain.  That  thofe  who  are  guilty  of  a  Felony  with- 
in thefe  Statutes,  are  excluded  from  their  Clergy  by  3  Gf  4  /f .  G"  M  9.  on 
an  Indidlment  in  a  Foreign  County,  in  the  fame  Manner  as  if  they  had 
been  convidled  in  the  firft  County,  as  hath  been  more  fully  fliewn,  SeSf. 
80,  81,  82,  83. 

Se5l.  95.  Secondly,  As  to  fuch  Robbery  in  a  Houfe  which  no  Perfon 
is  in  at  the  Time:  It  is  recited  by  39  El.  15.  That  then  of  late  divers 2 H.H^P.C, 
lewd  and  felonious  Perfons,  under  Handing  that  the  Robbing  of  Houfe s  in  the  Day-'^'^''' 
time,  no  Perfon  being  therein  at  the  Time,  is  not  fo  penal  as  where  fome  Perfon  is 
therein,  had  been  emboldened  to  take  their  Opportunity  to  commit  many  heinous 
Robberies,  in  breakijig  and  entring  divers  Houfes,  &c.  and  thereupon  it  is 
enadted.  That  if  any  Perfon  f jail  be  found  guilty,  and  conviBed  by  TerdiB,  Con- 
ffjion,  or  otherwife,  according  to  the  Laws  of  this  Realm,  for  the  felonious  taking 
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aivay  in  the  Day-time^  of  miy  Money,  Goods  or  Chattel,  being  of  the  Vahie  of  ^%. 
or  npivards,  in  any  Dicelling-honfe  or  Horifes,  or  any  Part  thereof,  or  any  Oitt- 
houfe  or  Out-houfes,  belonging  and  iifed  to  and  ivith  any  D-wclling-hoiife  or 
Hoiifes,  altho'  no  Perfon  Jl.mll  be  in  the  faid  Houfe  or  Oiit-hoiifes  at  the  T'ime 
cffuch  Felony  committed,  then  fiich  Perfon  fall  7iot  be  admitted  to  the  Benefit 
of  his  Clergy. 

SeB.  96.     Notwithftanding  the  Words  of  the  Purview  of  this  Statute 
feein  plainly  to  include  all  felonious  Takings  to  the  Value  of  5  s.  out  of  an 
Houfe,  &c.  whether  with  or  without  Force  j  yet  fince  the  Mifchief  com- 
plained of  in  the  Preamble,  and  intended   to  be  redreffeJ  is  the  frequent 
Committing  of  many  heinous  Robberies  in  breaking  and  entriiig,  Sec.  and 
•  Supra  feft.    fmce  all  other  '  Statutes  excluding  the  Benefit  of  Clergy  from  Robberies  in 
73.  87.  88,    Houfes,  have  been  conftrued  to  extend  to  fuch  Larcenies  only  as  are  ac- 
^Ke]y'.  30,     companied  with  a  Breaking  of  a  Houfe,  or  of  fome  Part  of  it ;  it  feems 
58,  69, 70.    agreed,  ^  That  this  Statute  alfo  fhall  extend  only  to  fuch  a  felonious  Taking 
H.  P.O.  237,  .^g  is  accompanied  with  the  like  Breaking. 

2  h!  h.  p.  C.      SeB.  97.     It  feems  agreed,  '  That  a  Chamber  in  one  of  the  Inns  of 

3  5^-  Court,  wherein  a  Perfon  ufually  lodges,  is  properly  a  Dwelling-houfe  with- 
Cro^Ca^^-''''"  ^^'^  Statute,  and  may  be  fo  called  in  an  Indiclment,  becaufe  every  Owner 
4-4.  'of  fuch  a  Chamber  hath  a  feparate  Intereft  in  it.  But  that  a  Lodging  in 
'  Cro.  Ca.  Whitehall  or  Scnierft-hciife  is  not ''  a  Dwelling-houfe  within  this  Statute  j 
V]QnViQ\.  fi'oi^  whence  it  feem.s  to  follow,  That  a  Robbery  in  fuch  a  Lodging  is  not 
H.  P.  C.  83,  excluded  from  the  Clergy  by  this  Statute,  if  any  Perfon  were  at  the  Time  in 
""  h'  H  P  C  '^"y  '^^^^'^  ^'^'''-  °^  ^^^^  Piilace,  becaufe  the  Whole  is  but  one  Dwelling-houfe. 
^jgj  ■  '  ■  ScB.  98,  It  feems  agreed,  'That  no  AccefTary  is  oufted  of  his  Clergy 
keJy.  27, 52.|^y  this  Statute.  Alfo  it  hath  been  adjudged,  '  That  he  who  ftiinds  by  and 
•^T  Sea  i^"  ^^^^^  another  wh.ile  he  breaks  and  enters  the  Houfe,  and  afterwards  divides 
'^'K.t\y.'z7,'  the  Money  with  him,  but  doth  not  adually  enter  the  Houfe  himfelf,  is 
52-  not  within  the  Statute;  the  Reafon  whereof  feems  to  be  this,  That  the 
Vt^i'"'  Words,  If  any  Perfon  pall  be  cormBed,  &c.  of  a  flonious  taking,  Sec. 
«H.  P.  C.  in  a  Divelling-honfe,  &c.  fhall  in  fo  penal  a  Law  be  intended  only 
*37-  p  p  of  an  aOual  Taking,  and  not  of  a  conflrudtive  one.  [106]  But  this  feems  ^ 
^-7,  '  "  "  an  extremely  nice  Cafe,  and  if  it  were  a  new  Point,  and  not  confirmed  by 
Supra  feii.  Experience,  the  Authority  of  it  might  perhaps  be  juflly  queflioned ;  for 
^Cro^Ca  if  the  Perfon,  who  only  flood  by  and  entred  not  the  Houfe,  had  acT:ualIy 
473,  "474!      entred  it,  and  the  other  only  had  taken  the  Money,  and  had  not  given  him 

2  H.  H.  V.Q.  ^^y.  p^j-t  of  it  till  both  had  gone  out  of  the  Houfe ;  in  this  Cafe,  as  well 
Now,  That  ?'S  in  the  other,  it  might  be  faid.  That  he,  who  adlually  received  not  any 
the  fame  Part  of  the  Money  till  he  was  gone  out  of  the  Houfe  was  guijty  on- 
Cafeisin  j^  ^£  ^  cDuftrudtive  Taking  in  the  Houfe,  and  conlequently  not  within 
but  this'^*"  this  Statute.  But  I  cannot  eafily  perfuade  my  felf  but  that  in  fuch  a 
Point  is  not  Cafe  both  mufl  be  adjudged  equally  within  the  Statute;  and  why  not 
taken  Notice  ^^  ^^jj  j^  ^^^  other,  it  feeming  an  uncontrovertcd  *  Rule,  That  where 
divers  are  prefent  and  abet  one  another  in  committing  any  Felony,  the 
iVidefupra  Act  of  Gue  Ihall  be  looked  on  as  the  Ad  of  all.  And  upon  this  Ground, 
ch.  29.  fe<a.  ^g  I" take  it,  it  hath  been  always  agreed,  That  thofe  who  are  prefent,  and 
''  '  '^"  abettine;,  when  a  Murder  or  Robbery  is  committed,  are  all  of  them  equal- 
ly excluded  from  their  Clergy,  whether  they  adually  gave  the  Stroke  or 
took  the  Money  or  not;  and  yet  the  Statutes  to  this  Purpofe  mention 
» I  Jac.  1.  8.  only  thofe  who  Ihall  be  found  guilty  of  Murder  or  Robbing,  &c. 
1  Aleyn  44.  jsjoj-  Jq  I  find  any  Refolution  to  the  contrary  on  any  other  Statute 
Br'c'h.  30.  concerning  Clergy,  except  only  the  *>  Statute  of  Stabbing,  whereon  it 
lea.;'.         hath  been  adiudged,  '  That  the  Perfon  only  who  gives  the  Stab  is  within 

the 
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the  Purview  of  it:  But  this  feems  plainly  to  depend  on  the  particular  Cir- 
cumflances  of  this  Offence,  which  is  excluded  from  Clergy  in  Refpedl  of 
the  Cruelty  and  Bloody  Mind  of  him  who  gives  the  Stab,  which  certainly 
is  peculiar  to  himfelf. 

Se£i.  gg.  However  it  is  certain  at  this  Day,  'That  ivhoc^aer  f.^all  comfoi-t^ 
aid,  abet,  ajjijl,  couiifel,  hire  or  command  any  Per  [on  or  Ferj'ons  to  break  any 
Dwelling-hotife,  Shop,  or  IFare-hoiife  thereunto  belonging,  or  therewith  iij'ed,  in. 
the  Day-time,  and  fehiioujly  take  away  any  Money,  Goods,  or  Chattel  of  the 
Value  of  5  s.  or  upwards  therein  being,  althd"  no  Per/on  floall  be  within  fiich 
Dwelling-houfe ,  Shop  or  Warehoufe,  being  convicted  or  attainted,  or  bei?tg  in^ 
dieted  a7id  [landing  Mute,  or  chalkmging  peremptorily  above  twenty,  J]:ail  be 
excluded  from  their  Clergy  by  the  exprefs  Words  c/'3  6c4W.  &M.9. 

Se£l.  100.  But  ISlote,  That  this  Claufe  mentioning  only  a  felonious 
Taking  in  a  Dwelling-Houfe,  Shop,  or  Warehoufe  thereunto  belonging, 
and  not  mentioning  Out-houfes  in  general,  as  39  £/.  doth,  fecms  to  have  1 

done  it  with  a  view  to  leave  Out-houfes  to  the   fame  Conftruftion  which 
prevailed  before ;  and  therefore  I  take  it  that  an  AlTiftant  to  fuch  a  Felony 
in  an  Out-houfe,  not  being  fuch  a  Shop  or  Ware-houfe,  without  entring  Vide  fuprs 
into  it,  is  clearly  intitled  to  the  Benefit  of  his  Clergy  fince   this   Statute/'^'^' ^*" 
however  it  might  be  difputed  before. 

Se5l.  I  o  r .     Note  alfo.  That  the  Acceflliries  before  to  fuch  a  Felony  in 
any  Out-houfe,  not  being  fuch  a  Shop  or  Warehoufe,  are   ftill  intitled   to 
the  Benefit  of  their  Clergy,  becauie  the  only  'Law  which  excludes  them  a  H.  P.  C. 
is  the  ''  above-cited  Claufe  of  3  G?  4  //^  1^  M.  9.  which  extends  only  to  ^^7- 
fuch  Felonies   in   a    Dwelling-houfe,   Shop  or  Warehoufe   thereunto   be-oo"''"      '.  ^ 
longing.  "  -  •      "■    -  ■    ■-'-'  .  •  . 

Sett.  102.     But  all  Principals  in  any  Felony   within  the"&'(f'-'S^tu%  of  \ 

39  EL  are  excluded  from  their  Clergy  by  the  fame  Statute  upon  any  Con-         ..>fc.<,o^ 
vidtion,  whether  upon  an  Indidment  or  Appeal ;  and  by  the  fa  id  Statute  of         ,<  ^  ';''\ 
3  •■  ^  \W,  &  M.   upon   an  Outlawry,    ftanding  Mute, -or'  peremptor}'<:  Supra  lea.'! 
Challenge    of  more   than   twenty,  upon  an    Indidtnient,  whether  in    the  48. 49- 
lame   County  in  which  the  Felony  was  firfl  committed,  or  in  a  differerrt- 
"County.  -  :-;./ih-//  ,i,  •d'suprafeal'^' 

.  SeB.  103.  Thirdly,  As  to  Robbery  in  general,  it  is  erfdSted  ty  3' fif^4'8i»a«,.a«^^  • 
JV.  &  M.  g.  That  all  and  every  Perfon  or  P  erf  on  s  that  palh'ob  any  other  PiV^^  \^'^^■\u\  '\w 
foh,  or  Jhall  comfo7-t,  aid,  abet,  affi/l,  counfel,hi7'e  or  commajjd  any  Perfon '"or  '  .jl.m- 
Perfons  to  commit  fuch  Offence,  being  thereof  convitUd  or  attainted,'  or  beii^  "f  ^'^  -2 
indi  Sled  and  ft  abiding  Mute,  or  challenging  peremptorily  above  tiventy,  Jkdll  r.''f'!!^'f 
not  have  the  Bc?ieft  of  his  Clergy.  «  Vide  1 1 

SeSl.  104.  Sixthly,  As  to  Burglary:  Mf  any  Perfon  be  in  the  Houfe^"' 35' ''• 
at  the  Time  of  the  Breaking,  and  thereby  put  in  Fear,  the  Principal  is  ex- 2  h.  h.  P.  C* 
eluded  from  his  Clergy  by  1  E.  6.  12  Par.  10.  in  all  Cafes,  except  that  3 60. 361..  '■ 
of  challenging  more  than  twenty,  and  by  25  H.  8.  revived  '■  by  5  &  6  E.^"'^^'^^^\i  ^ 
6.  or  at  leaft  hy  ^^  4-  W.  &  M.  9.  upon  fuch  a  Challenge,  -upon  arilfii>-'' VideVaprV  * 
didment.  '  '     i"ea- 42.  4W 

SeSi.  105.     Alfo  the  Principal  in  every  Burglary,  whether  ^  any  Per-I  Poph.  42,  '■ 
fon  were  in  the  Houfe  at  the  Time  or  not,  is   excluded  from   his  Ckrgy  s«- 
by   18   El.  7.  upon  a  '' Convidlion  by  Verdift,  Outlawry,  or  Confeffion  ;■' ^""^-^f  *'^ 

'    1  1  r.3        TT>    pj    n^  n        !•  ivT  1     11      "^  ■  .' Moore  660. '»• 

and  by  3  Gr  4  /^.  G?  M.  upon  ftanding  Mute,  or  challenging  peremptorily  4  Co;  40.  a.  -; 
more  than  twenty  upon  an  Indictment.  -■     :  B.  i.ch.  jS.', 

».iCo.  jj.b.- 
H  P.C.jj. 

Vol.  II.  4  Y  SeSf,' i66,':-'^ '    u^ 

■  .'.I  oioJ  sill  f       .eai 

.  n  jliloil  v!-.c-jli  ei  fiii)  ji''! 
.-r    iT.'J.Ml'IbSathd;.  ;■< 
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•  Vide  II  Co.  ^(.^^  io5,  Alfo  by  '  the  fame  Statute  of  3  Cf?  4  W.  &  M.  9.  Ever^ 
h'pC  z%i,P^^fi"  "i^'bo  Jhall  counfel,  hire  cr  command  any  Per/on  to  commit  avy  Burglary^ 
234.'  '  bmig   thereof  conviSted,  or  attainted,  cr  being  inditled,  andjlanding  Miite^ 

»  H.  P.  C  ^^  challenging  peremptorily  above  twenty ,  Jhall  not  have  his  Clergy. 
sHH.  P.C.  S^^-  107.  Seventhly,  As  to  Arfon  :  It  hath  been  clearly  "  fettled,  fince 
345^  346-  Poulter's  Cafe,  that  the  Principal  '  not  being  in  Holy  Orders,  is  excluded 
i.Co.  29,  fi-om  Clergy  upon  an  Indictment  in  all  Cafes,  except  Outlawry,  by 
fvide  fupra  23  //.  8.  and  25  H.  8.  as  ^  revived  by  5  Sf  6  E.  6,  lo.  And  it  is  certain  that 
fea.  10,  1 1,  he  js  excluded  upon  an  Outlawry  on  an  Indidment  by  3  G?  4  /F.  cif  M.  9, 
-VWefuprl^'  ^^^f-  '°^'  Alfo  Acceffaries  to  the  Fad  before,  maliciouily,  are  excluded 
fea!  4V  44-  in  all  Cafes  by  4  Gf  =  5  P^.  ii?  M  4. 

« Supra  lea,  ^^^^  ,og^  jVo^^^  That  by  I  £.  6.  12.  Par.  14.  ^  Every  Lord  of  Par- 
's! KC.  ,30.  hament  is  allowed  his  Clergy  in  all  Cafes,  wherein  others  are  excluded  by 
aH.H.P.C.that  Adt,  except  wilful  Murder,  and  confequently  cannot  be  denied  his 


lefs  it  be  oufled  by  fome  Statute  made  fuice  the  firft  Year  oi  Edward  VI. 


37^-  Clergy  for  any  other  Felony  wherein  it  was  grantable  at  Common  Law,  un- 

4Z.  43.44- 

•■SeetheSta-  qj.  g  revived  by  5  G?  6  £.  6.  10. 

ch%°8 '^^^'^'  ^^^-  '  i°-  ^^  ^°  ^^^  ^^^^'^  general  Point  of  this  Chapter,  viz.  At  what 
Weftmin.  I.  Time  the  Benefit  of  Clergy  is  demandable  :  It  feems  "^  That  it  might  be 
*'^-.*- .  p,  demanded  by  the  ancient  Common  Law  as  foon  as  the  Prifoner  was  brought 
Amcuh  er.  ^^  ^^^  g^^^  before  any  Indidlment  or  other  Proceeding  againft  him ;  for  it 
2inft.'i5o.  is  plain.  That  anciently  the  Clergy  claimed,  and  were  in  a  great  Meafure 
163,164,633.  jj^^^jgg^  a  Privilege  of  being  wholly  '  free  from  fecular  Jurifdidtion 
lett"  C.  'i^o.  for  Crimes  punifhable  with  Lofs  of  Life  or  Member.  But  after  the 
b.U'- a- '8;  Statute  oi  Wefiminfler  i.Cb.  2.  which  flridtly  enjoined  the  Ordinaries 
37^"  ^^%^Si  "ot  to  fuffer  Clerks  who  have  been  indited  by  folemn  Inquefls  to  be 
Braa.  lib.' 3.  delivered  without  due  Purgation,  the  Judges  foon  made  a  fetded  Rule 
ch.  9.  k  j^Qt  jQ  deliver  any  Clerk  to  the  Ordinary,  before  he  had  been  firft  in- 

iTsV'^  dided  and  arraigned,  and  his  Offence  had  been  inquired  of  and  found 
Hob.  288,  by  an  Inqueft-  of  Office,  which  was  done  both  to  the  End  that  if  the  Pri- 
Y«  in  Kei  ^°"?^  ^^^^  iown'\  guilty>  he,  '  might  abfolutely  forfeit  his  Goods,  (which 
loo.'thecon-  anciently  were  faved  by  a  Purgation)  and  alfo  that  the  Court  might  be 
ti-ary  feems  to  ^^pp^ j^g^j^  whether  it  were  proper  from  the  Circumftances  of  the  Cafe,  dif- 
«  vSIb^.  clofed  upon  fuch  an  Inquiry,  to  deliver  the  Clerk  to  the  Ordinary  gene- 
lib.  3.  cap.  "g.  rally,  in  which  Cafe  he  was  allowed  to  make  his  Purgation  ■",  or  fpecially, 
Ariiculi  Cieri,  „  ^^^^  purgatione  facicnda.  But  this  Practice  being  found  inconvenient  to  , 
s'!p.c.  138.  Prifoners,  becaufe  they  loft  their  Goods,  if  found  guilty  by  fuch  Inquiry, 
Lett.E.  139-  and  yet  could  take  no  Challenge  to  any  of  the  Jury,  it  being  but  an  In- 
Su"'ra1-ea'^°'  q^^^  °^  ^^^^  >  ^^  ^^^^  ^^^'^  ^^^  general  Pradlice  "  ever  fince  the  Reign 
i"^2.*  ^  '  of  H.  6.  to  oblige  thofe  who  demand  the  Benefit  of  Clergy  to  plead 
Fitz.  Coro.  ^^^  put  themfelves  upon  their  Trial,  under  ?  Pain  of  being  dealt  with  as 
k's^PC.  131,  thofe  that  ftand  Mute,  whereby  they  forfeit  their  Goods  "^  without  any 
18;. '  '  Inqwry  concerning  their  Crime;  but  yet  '  cannot  be  denied  their  Clergy, 
2lnftvi64.;  -vybere  they  fhould  be  intitled  to  it  in  cafe  they  were  cqnviaed,  unlefs 
H.'p.c*239.they  be  fpecially  excluded  by  fome  Statute.  But  after  a  Clerk  hath  put 
Finch  of  bitnfelf  upon  his  Trial,  arid  the  Inqueft  are  charged  with  him,  it  is  faid 
yZ  So  tl^at  be^  may,  if  he  defire  it,  be  admitted  to  his  Clergy,  before  the  Jury  come 
zyi^i^Zizi-h^ck^y  but  ihall  not  forfeit  his  Goods  unlefs  they  find  him  guilty. 

.,86»  4'' 7-  -  ■'..'     1      ■  .•    . 

fa'sfrourrfl  ^itz.  Com.  233."  '  S.  P.  C.  13 ,,  185.     5  Co.  no.     Regift.  68.     Pl.  Com    262.  b.     Coflt  40 

Aff  A2't)I    2*      Abrideed  Fitz.  Coro.  91.     Bro.  Forfeiture,  5.     Hob.  289.   'tis  holden.  That  the  Goods  are  not  for- 

ftit' without  a  Conviaiom         -  H.  P.  C.  240.     Hob.  288,  289.     S.  P.  C.  .39-  Letter  D.     j  Co  ,09.  ^  V;de 

F-iz   Card.   leo,  417.     H.  P.  C.  240.     Raft.  Em.    121.  pi.    i.     Hob.    288,  289-     Kely.  100.  '^-l'^- 

Vro      2H,H.P.C.378.     2lnft,  164.     Fitz.  Coro.  53,  58.     S.-p.Cn--    Salk.  6. .     Finch  of  Law  463.     Hob. 

,3g  P  Fitz  Corb.  58,  fo  faid  in  a  Note  of  a  Cafe  in  3  H  7.  i .   But  I  do  not  find  it  made  out  by  the  Books  at  large. 

But  this  is  clearly  holden  3  H.  7.  .  2.  pi.  .0.     Abridged  Fitz.  Coro^s,.  ■»  Supra  ch.  30.  fea.  ,9.         '  8  H  4    3. 

Die      Abridged  Fitz.  Coro.  72.  Supra  ch.  30.  fea.  24,         'S.  P.  C  •  3  t.  a.  b.     Finch  of  Law -,63. 

^  ■  '  J  Sea.  Ill, 
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Se^.  ill.     Alfo  I  take  it  to  be  generally  agreed  In  the  later  "  Books, '  H.  P.  c. 
That  a  Perfon   may  demand  his  Clergy  after  a  Non  legit  recorded  ;  and  ""^^  ^*°;  q 
alfo  after  Judgment  given  againfl  him,  whether  of"  Death,  or  of '  P^?/«  378, 379, 
fort  &  Jure,  or  of  "^  Outlawry,  &c.  as  well  as  before  Judgment,  and  even  1**°- 
"  under  the  Gallows,  if  there  be  a  Judge  there  who  has  Power  to  allow  it ;  Letter  B.'**' 
as  a  Juftice  of  the  King's  Bench,  if  the  Party  were  condemned  there  ;  or  P'^^h  of 
a  Juftice  of  Gaol-Delivery,  if  he  were  condemned  before  him,  and  the  '^^^''  ^^^' 
CommifHon  of  Gaol-Delivery  be  not  ^  yet  adjourned,  and  according  to  fome  bhx.  Coro. 
^  Opinions,  eventho'  the  CommifTion  were  adjourned.  99.  «o9- 

Se^.  112.     As  to  the  fourth  general  Point  of  this  Chapter,  -Jz.  Whe- ?[i5°eems 
ther  the  Benefit  of  Clergy  fhall  be  allowed  where  it   is  not  demanded  :  doubtful,  1  x 

1  take  it  to  be  generally  agreed.  That  notwithftanding  it  was  anciently  the^f[' P'' '.5- 
^  ufual  Method  for  the  Ordinary  to  demand  the  Criminal  as   his  Clerk,  Co^o.  117.* 
before  the  Court  allowed  him  the  Benefit  of  his  Clergy :  Yet  there  was  ^'ont.  Fitz. 
no  '  Neceflity  that  any  fuch  demand  fliould  be  made  by  the  Ordinary :  F^'o^^^i.^'i 
But  the  Court  might  without  it  admit    a   Perfon    to    the  Benefit  of  his  pi.  23. 
Clergy  upon  fufficient  Evidence  of  his  being  a  Clerk  j  as  upon  his  producing  ^^nd.  Fitz. 
Letters  of  Orders,  or  reading  as  a  Clerk,  &c.  except  he   appears  to  have  i^y°\  33.  pi. 
been  guilty  of  Sacrilege,    or  of  breaking   the  Prifon  of  the  Ordinary ;   in  89. 
which  Cafes  it  is  faid  to  have  been  in  a  great  Meafure  left  to  the  '^  Dif-  ^  +  ^^  ^-  '♦9' 
cretion   of   the  Ordinary,    whether   he    fliould    have   his  Clergy  or   not.  Abrid.  Fin. 
And  as  there  is  no  NecefTity  that  the  Ordinary  fliould  demand  the  Benefit  ^°^'^  ^°- 
of  Clergy   for  a  Clerk  j    fo  '  neither    doth    there    leem   to  be  any  thatc^  pc'^ziq. 
the  Priloner  himfelf   fliould   demand   it,   where   it    fufiiciently  appeared  i  H.H.  P.  c. 
to  the  Court  that  he  has  a  Right  to  it  in  Refpedl  of  his  being  in  Orders,  |^°- 

&£.  in  which  Cafe,  if  the  Prifoner  does  not  demand  it,   it  leems  to  besea.  24.^ 
left  to  the   Difcretion    of   the  Judge,  whether  he  will  allow  it  him  or"  9E. 4.  28. 
not.  Sd  ff'^^' 

Se0,  113.     As  to  the  fifth   general  Point  of  this  Chapter,  'viz.  Who  Coro.  72. 
is    to    judge    whether   a  Perfon    who    demands   the    Benefit   of  Clergy,  °  34  H.  6. 49, 
have  a  Right  to   it  or  not:    I  take  it.  That  in  all  Cafes   the  Temporal  Abrid.  Fitz. 
Judge  is  to  determine  both,  whether  the  Crime  be  within  the  Benefit  of  Coro.  20. 
Clergy,  and  alfo   whether   the   Perfon  who   demands  it    be  qualified   tOu°p^'^''-  '* 
demand  it  or  not ;  for  notwithflanding  it   had  its  "  original  Commence- 240.     '^^^' 
ment  from  the  Canon  Law  ;  yet  it  being  no  "  otherwife  to  be  allowed  ^x  ^°S-  ?'• 
here  than  as  it  hath  been  received  by,  and  is  agreeable  to  the  Common  or^'p'^      ^ 
Statute  Law,    whereof   the  Temporal  Courts   are   the  Judges,    it    feems  Letter  b. 
very  reafonable  that  all  Queflions  °  of  this  Kind  be  determined   by  thofe  Prompt  Ju- 
Courts.     And   therefore   even    in   thofe  Cafes  wherein  by  the  old   Books  Tg  P.  c.  "13*?; 
the  Ordinary   feems  to    have    been  allowed  a  difcretionary  Power  of  de-  Letter  B. 
manding  or  refufing  a  Clerk;    as   where   he  hath   been  guilty  of  p  Sacri- ^^"i.^' ^J^?^^"' 
lege,  and  alfo  in  Cafes  wherein  it  is  faid  generally.  That  a  Prifoner  hath  126  a. 
no  Right  to  his  Clergy,  as  where  he  is  convidt  of  "^  Herefy,  &c.  it  feems*  Asitfeemf 
to  be  taken  as  a  Ground  by  Stmindjonie,  That  the  Temporal  Judge,  where  p"*^"  ^'^°^' 
the  Ordinary  refufes  a  Prifoner,  has   a  Power  to   determine  whether  flill  2  H.'h.P.C. 
he  may  be  allowed  his  Clergy  or  not.     And   this  feems  to  be  grounded  ^^9 

V^'eft.  I .  ch  2. 

2  Inft.  163,  164.  S.  P.  C.I  30.  b.  9  E.  4.  2R.  iz  Aff.  pi.  1;.  34  H.  6.  49.  pL  16.  Kely.  (jg.  '  S.  P.  C. 
151.  b.  132,  133.  Hob.  2?9,  290.  Fitz.  Coro.  117.  Bro.  Clergy,  i,  9.  See  the  following  Seftion.  But  thij 
Matter  feems  to  be  left  doubtlul,  12  AfT.  pi.  15.  Abridged  Bro.  Clergy,  9.  34  H  6.  49  pi.  16.  Kely.  99.  Fitz. 
Coro.  44,  120,  191.  9  E.  4.  28.  F.  N.  B.  66.  Letter  B.  ''  Vide  fupra  fefl.  9.  Fitz  Coro.  1 12,  120.  S.  P.  C. 
133  b  27  Aff.  pi.  42.  Abridged  Fitz.  Coro.  205.  '  S.  P.  C.  13  i.  b.  Fitz.  Coro.  191,  254.  26  A/T  pi.  19. 
IIP.  C.  239.  2H.  H.  P.  C.321,  378,  379.  Bro.  Clergy,  I,  9.  Coro.  73.  Hob.  288,  289.  »  Vide  fupra 
ie&.  z.  Hob.  28S.  "Vide  fupra  fea  2.  no.  Hob.  288.  "  Vide  i  E.  3.  13  pi  8.  i  AIT  pi.  4.  Abridged 
Fiiz  Coro.  151;.  Bro.  Cler.  8.  Where  the  Court  refirfed  to  deliver  to  the  Ordinary  a  Clerk  who  had  abjured,  till  he 
(honld  gn  the  King's  Pardon  of  his  Return  into  the  Lnrd  without  Licence.  See  Krly.  28.  PS.  P.  C.  133.  Letter  B. 
Supra  Sid.  9.  1  S.  P.  C.  133.  Letter  B.  But  21  E.  4.  21.pl.  i.  Abridged  Bro.  Clergy,  i  8.  9  E.  4.  28.  pi  41- 
Ahiidg'^d  Cro.  Cicrgy,  7.  fejni  to  be  contrary,  v;here  the  Ordinary  Aflijns  no  particular  Caufe  of  Refufal. 

on 
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on    good  Rcafon ;    for    otherwife    in    fuch  Caies    the  Ordinary   by  fuch 
Pretences    might    liave    an  abfolute   Power  of  controlling  the  Temporal 
Courts  in  a  Matter  properly  determinable   by  fuch  Courts.     And  there- 
fore whatever  Point  it  may  turn  upon  whether  a  Prifoner  ought  to  have 
his  Clergy  or  not,  as  the  Validity  of  his  Letters  of  Orders,  or  his  being  a 
Heretick  Conviift,  &r.  howfoever  the  Temporal  Courts  may  pay  the  higheft 
Regard  to  the  Certificate   of  the  Ordinary  j  yet  I  take  it  to   be  generally 
s"°heNmes^    holden,    That   they   only  are   finally  to   determine   whether   upon  the 
to  the  other     Whole  the  Prifoner  be  well  intided  to  his  Clergy,  or  not,    becaule  the 
Parts  ot  this    Ordinary  is  not  in  this  Refped:  efleemed  as  a  Judge,  but  *>  only  as  a  Mini- 
gofng'seaion ;  ft*^!"  ^o  ^^c  Court.     However  it  was  certainly  the  '  fettled  Praftice  (while 
yet  9  E.  4-     the  Method  of  trying  the  Prifoner's  Capacity  of  receiving  orders  was  by 
Ah'-d  R        putting  him  to  read  a  Verfe,)  for   the  Judges  of  the  Common  Law  to 
Clergy,  7.      over-rule  the  Ordinary  as  to  the  Point,  whether  the  Prifoner  read  as   a 
this  Matter     Clerk  or  not ;  and  to  record  a  Lrgit  or  Non  legit,  according  to  their  own 

Vide  Fitz.  SeSl.  1 1 4.     But  the  Neceffity  of  fuch  an  Ability  to  read  in  the  Cafe  of 

f°'m  "^^'fifi  ^  Vetv,  was  taken  away  by  1  E.  6.^  12.  Par.  15.  by  which  it  is  enadled. 
Letter  b!  'That  in  every  Cafe  where  any  of  the  King's  SuljeSfs  fl:)all  upon  his  Prayer 
•>  7  E.  4.  29.  have  the  Privilege  of  his  Clergy,  &c.  every  Lord  having  Place  and  Voice  in 
P'.lf'.  Parliament,  finll  by  Virtue  of  that  A^  of  Com}7ton  Grace,  upon  his  Regueji  or 
Fines,'  24.  Praver,  alledging  that  he  is  a  Lord  or  Peer  oj  this  Realm,  and  claiming  the 
Bro.  Clergy,  Benefit  of  this  y^'?  tho'  he  cannot  read,  without  any  burning  in  the  Hand,  Lofs 
Qf'j-j^^jy  \^  of  Inheritance,  or  Corruption  of  Blood,  be  adjudged,  deemed,  taken  and  ufed 
i^H.b.\i).  for  the  ff  Time  only,  to  all  Intents  ConftruSlions  and  Purpofes,  as  a  Clerk 
P'-  \^-  .  cofiviB,  ajid  Jl^all  be  in  Cafe  of  a  Clerk  coiiviB,  which  ?nay  make  Purgation, 
Fines,' I  g''^'  ivithout  any  further  or  other  Befiefit  or  Privilege  of  Clergy,  to  any  fuch  Lord 
Tizo.  Clergy,  or  Peer  from  thenceforth,  at  any  Tijne  after,  for  any  Caufe  to  be  allowed,  &c. 
*•  SeSi.  115.     The  Neceffity  of  fuch  reading   is   alfo  taken  away,  as  to 

\\.i!'  ''^  every  common  Perfon,  by  5  Annce,  6.  by  which  it  is  enabled,  That  if  any 
Abrid.  Bro.  Perfon  conviSl  of  fuch  Felony,  for  which  he  ought  to  have  the  Benefit  of  Clergy, 
oS'ry,'  zo. pray  the  Bejiefit  of  that  AB,  he  fiall  Jiot  be  required  to  read,  but  fiiall  be 
IS  H.  j.'g.   pu7iified  as  a  Clerk  cohviSt. 

P'-  ?•  p.  Sect.  116.     As   to  the  fixth   general  Point  of  this  Chapter,  viz.  How 

fmprifonra^  far  the  Ordinary  was  punifhable  at  Law  for  demanding  or  refufing  a 
*8.  Clerk  againft  Law:    It  feems  agreed,  "  That   anciently  this  was  fuch  a 

Bro.^Ordina-  (-Q^^gj^pt  for  which  his  Temporalities  might  be  feifed :  But  fince  the 
Kely. ';  1 ,  89.  Statute  of  25  E.  3.  6,  which  provides,  That  Prelates  fijall  be  admitted  to 
Fitj.  of  Law  p^  ^  reajonable  Fine  for  Contempts  to  JVrits  of  Quare  non  admifit,  arid  fuch 
tl'  a*  31-  ^^^^^  ^'  ktms  to  have  been  generally  ^  agree'd.  That  the  Ordinary  is  liable 
Lett.  C.  132-  only  to  be  fined,  but  to  no  fuch  Seizure  for  a  Contempt  of  this  Kind,  as 
Letters  A,  B,  j^.^  obftinately  ^  perfifling  to  return  that  a  Prifoner  reads  as  a  Clerk,  or 
LetSrs'ir^.  the  contrary,  ^c.  againft  the  declared  Senfe  of  the  Court. 
CD.  141. 
Letter  B. 

H.  P.  C.  240.  2H.H.  P.  C.  378,  3^1.  2!  £.  4.  21.  pi.  I.  Abridged  Bro.  Clergy,  18.  eKely.2?,si.  9  F,.  4. 
a8.pl.  41.  Abridged  Fitz.  Coro.  32.  Bro.  Ordin.  i  2.  See  the  Cafes  cited  to  the  precedent  Letter.  "i  Vide  fupra 
istX.  109.  S.  P.  C.  129.  b.  130.  '  Fitz.  Coro.  32,  191,  233.  9  E.  4.  28.  pi.  41.  Vide  21  E.  3.  3.  pi.  7. 
Bro.  Contempt,  19.  S.  P.  C.  132.  Letter  D.  Hob.  290.  2  Inlh  164.  See  the  Notes  under  the  next  Letter. 
'  g  R.  4.  28.  a.  Abridged  Fitz  Coro  32.  Bro.  Clergy,  7.  7  E.  4.  29.  pi.  12.  Abridged  Fitz.  Fires,  24.  Bro. 
Clergy,  17.  Ordinary,  16.  34  H.  6  49.  pi.  1 6.  Abridged  Fitz.  Fines,  19.  Bro.  Clergy,  i .  15  H.  7.  9.  pi.  8. 
Abridged  Fitz  Imprifonm.  28.  Bro  Ordinary,  11.  Kely.  28,  i;i.  Finch  of  Law  463.  2  Inft.  164.  Yet  fee  the 
contrary  holden  the  very  next  Year,  26  AtT.  pi.  19.  Abridged  Fitz  Coro.  igt.  And  alfo  7  H.  4.  41.  pi.  6. 
Abridged  Bro.  Clergy,  2.  Ordinary,  20.  And  S.  P.  C.  132.  Letter  D.  «  See  the  Books  cited  to  the  other  Parts 
of  this  Seflion. 

S<5}  117. 
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St'^.   II J.     As  to  the  fcventh  general  Point  of  this  Chapter,  -vtz.  ^'^  %'!■  ^^g ''v.^' 
what  Manner  a  Clerk   wu'j  to  be'  delivered  to  the  Ordinary,  and  afterwards  I  ^^"^1^  |,[,_"''  ' 
demefned  by  the  Common  Law:  It  feenis  '  plain,  That  anciently  where- 3.  c.  9. 
ever  a  Clerk  was  delivered  to  the  Ordinary  by  a  temporal  Judge,  his  Per-^- *"■  ^' 
fon  ought  to  be   kept  in  the  Ordinary's  Prifon,  till '' lie  had  been  tried  i>  s^e  the  Sta- 
before  him  by  a  Jury  of  twelve  Clerks ;  for  the  Clergy  never  pretended  tuie  of  Weit. 
to  an  abfolute  Exemption   from  all  Kind  of  Punithment  for  their  Crimes, '■j'j^jj  ^,g 
bat  only  to  a  Privilege  of  being  tried  only  by  Eccleliaflical  Judges  j  and  this  164. 
was  anciently  io  far  indulged  them,  that  after  they  had  been  once  dcli-^-*'-^- '37- 
vered  to  the  Ordinary,   they  could  not  afterwards  be  remanded  to  any  l^^^  ^^  b,  ' 
temporal  ■  Court,  before  the  Statute  of  8  Eliz.  ^.  fet  forth  more  at  largeif  the  Ordina- 
HeBion     122,    &c.    either    for    the    fame    Crime    wherewith    they    ^'"f-cl 'Jie^^'if ^o^g/ac 
been   charged   in  fuch  Court,    or   for   any  other  "  committed    before  theia.ge  withous 
Time   when   the   Benefit   of  Clergy   was   allowed   them,   whether   fuch '"•■'''''"'S  f"<^'» 
other  Crithes  were  within  the  Benefit   of  Clergy,  or  not.     And  if  they  he  mght"be 
could  acquit  themfelves  on  their  Trial  before  the  Ordinary  of  the  Crimes  fined  by  the 
for  which  they  had  been  arraigned  in  the  Temporal  Courts,  which  Ac-  T'^^poial 
quittal  was  called  a  Purgation,  ''  they  anciently  claim'd  a  Right  not  only  ,  5  h. '7,9. pi, 
to  be  delivered  out  of  Prifon,  bvt  alfo  to  be  reflored  "  to  their  Goods,  8.    9  E.  4. 
&c.     But  to  render  fuch  Purgation   the  more  dithcult,  and  alfo  to  (^elay  ^^^_^*j  ^^j^ 
the  DeUvery  of  Great  Offenders  as  much  as  poffible,  the  Judges  ancient-  Privilege 
ly  often  refufed  '  to  deliver  them  to  the  Ordinary  till  they  had  been  ar-  ^vas  expreu/ 
raigned  of  all  the  Criuies  whereof  they  flood  indidted.     But   after  the  Sta-  2-  E.  3!  ch. 
tute  of  8  25  E.  3.  the  Judges  could  not  refufe  the  Delivery  of  Clerks  Con- 5-  and  ap- 
vidl  in  Refpedt  of  any  Crime  whereof  they  had  not  been  aftually  arraign- ["^"^'"J^j 
ed  J  and  therefore  they  ufed  to  arraign  them  at  once  for  all  the  Crimes  of  8  El.  c  4. 
w^hereof  they  flood  indicfled.  Vide  Dyer 

Se5l.   118.     And  if  fuch  Clerks  could  not  purge  themfelves  upon  fuch  ^ J ^;  pi' !t/ 
a  Trial,  I  do  not  ^  find   that  they   were  anciently  liable   to  any  greater  H.  P.  C.  21  j, 
Punifhment  than  Degradation,    and  the  '  Lofs  of  their  Goods,    and  the  ^^'^^ 
Profits  of  their   Lands,  unlefs   they   had   been   guilty  of  Apoflacy,  <^c.  s."i'.  c.  108. 
But  afterwards,  "^  by  a  Provincial  Conftitution,    if  they  were  notorioufly  Lett.  A. 
fcandalous,   they    were    to    be    kept    in  a  perpetual   Prifon,    on    flender  ^^"v'^  6^  ^ 
Diet,  ^c.  Poph.  107. 

SeSt.  119.  If  the  Ordinary  had  refufed  to  admit  a  Clerk  delivered  to '' f"'"<='^  °f 
him  to  make  his  Purgation,  he  might  be  compelled  '  by  a  fpecial  Writ  ^g J/  ''' 
for  that  Purpofe.  «H.P.C.z4f; 

SeB.  no.     But    this   Privilege    was    often    very    much    abufed;    and  > '^p-^^'^'g^; 
therefore  after  the  Statute  of  Weflminjlcr,   i.  Ch.  2.  which  requires  that  inthe  Regi-^' 
no  Clerk  fliall  be  delivered  without  due  Purgation,  the  Courts  of  Com- ft«r 68.  b. 
mon  Law  would  never  deliver  over  a  Clerk  to  the  Ordinary,  without  a  [|j^^g '"^y^j.^. 
"•previous  Inquiry  into,  or  Trial  of  his  Crime 5  whereupon  if  the  Clerkw  this  Pur- 
were   found  Guilty,    he  abfolutely  forfeited  his  Goods,    and  the  Judges  P°'^- 
would  "  often  in  their  Difcretion  make  a  Special  Delivery  ahfque  purga-  Le^;  q_  \l'.^ 

192. 

Lett.  B,  193.  Reg.  68  b.  Vide  i  Rich.  3.  ch.  3.  '  Fitz  Coro.  394,  461.  Eio  Clergy,  24,  30.  S.  P.  C.  56. 
Lett.  D.  108.  Lett.  A.  H.P.C,:ii3.  Bro.Coro.ii.  8  S.  P.  C.  108.  Lett.  A,  142.  Lett.  B.  Dy. 214,215. 
J'BraSt.hb.  3.  c  9   Tea.  z.      S.  P.  C.  ij8.    Lett.  B.  iH.P.C.241.       5  Co.  1  10.  b.       Braflon  and  Staundforde  in 

the  Places  cite.i  to  the  precedent  Letter  feem  to  hold  generally,  That  Degradation  was  the  only  Pjnifliment;  but  I  fup- 
pofe  that  they  mean  the  only  Puni(hment  to  the  Perfon.         "  S.  P,  C.  140,  141.      See  Cro.  ja.  43  i .  '  Biaft.  lib.  3. 

cap.  gfeft.  3.  S.  P.  C.  137.  Lett.  C.  138.  Lett.  A.  i ;  H.  7.  9.  pi.  8.  Cro.  Jac.  43<.  Bro.  Coio.  223.  ^  Vi- 
de fupra  ftft.  117.         »H.P.  C.  240.     zinft.  195.     Hob.  2S9. 


Vol.  H  4  Z  tjor^ 


362  Of  deny.  Book  II. 

tkve  facicnda ;  as  where  it  appeared  that  a  Prlfoner  was  a  common 
gS.P.C.  139. »  Thief,  £j?c.  or  where  in  an  Appeal  of  Robbery  a  Reflitution  of  the 
Hob  fso.  Goods  ftolen  had  been  awarded  "  to  the  Appellant,  which  Judgment 
Fkz.Coro.  they  would  not  fufFer  to  be  contradidled  by  a  Purgation.  And  both  in 
247-  fuch  a  Cafe,  and  alfo  a  jortiori  where  a  Clerk  is  admitted  to  his  Clergy 

^^464!^  after  an  Attainder,  whether  by  an  exprefs  Judgment  or  by  Outlawry, 
s.  P.  C.I  39.  Gfr.  or  even  after  a  Confeffion  '  though  he  were  not  fpecially  delivered 
Lett.  B.  ahfqiie  purgatione  factenda^  the  Ordinary  feems  by  the  ftronger '^  Opinions 
fog,"  247°*  to  have  been  liable  to  an  Efcape,  if  he  had  admitted  him  to  his  Pur- 
« But  this  is  gations,  becaufe  it  could  not  but  contradid:  a  Judgment,  or  the  Party's 
S  Veer's  °^"  Conftffion,  which  is  the  higheft  Convidlion.  Neither  was  any  Purga- 
Lett.  E.  139'.  tion  thought  lawful  without  a  previous  Notice  to  tlie  '  King  of  the  Time 
Letter  A.       when  it  was  intended  to  be  made. 

Tgreed^TTat  ^^^-  ^21.  As  to  tiie  Eighth  general  Point  of  this  Chapter,  -u/z.  What 
a  Clerk  fliall  be  done  to  one  who  is  allowed  the  Privilege  of  Clergy  at  this 
mightbead-  j)^y^  ^j^^j  j^^^^y  f^j.  jj.  ^-,^^i|  y^^  fg]-  j^jg  Benefit:  It  is  enafted  by  4  H.  7, 
Purgation  '^  ^S-  ^'^^^  if  a7iy  Perfon,  7iot  in  Orders,  pall  be  C07ivi5l  of  Murder,  he  JImU 
after  a  Con-  be  marked  ivith  an  M.  a7id  if  of  a7iy  other  Felo72y,  with  a  T.  on  the  Brawn  of 
Verdia^^  ^'^^  -^^  771///;?^,  in  open  Court,  before  he  /hail  be  delivered  to  the  Ordinary. 
Fi".  Coro.  And  it  is  faid  by  '  Hale,  That  by  3  B.  7.  I.  A  Clerk  convidted  of  Man- 
393-  flaughter  fhall  be  committed,  or  bailed  at  Difcretion  till  the  Year  be  pafled. 

\\lit.Y\a.  2"t  the  contrary  hath  been  ^  adjudged ;  for  the  faid  Statute  mentions 
145.  only  thofe  who  are  acquitted  of  Murder  at  the  King's  Suit,  within  the 

Cont.  Fitz.  Year  and  Day,  in  which  Cafe  it  diredls  that  they  (hall  be  committed  or 
« S.'p.\:.^48.  bailed,  till  the  Year  and  Day  be  pafTed,  that  they  may  be  forthcoming, 
138.  Lett,  c  in  order  to  anlwer  to  an  Appeal,  if  brought  within  that  Time.  But  it 
Abr'id'  ^Fhz'!  ^d"^its  the  Clergy  once  had  to  be  a  good  Bar  to  an  Appeal,  even  after 
Coro.  16.  an  Attainder,  and  therefore  cannot  be  thought  to  have  intended  to  make 
13E.  4. 3.  Provifion  in  any  Cafe  for  the  Parties  being  forthcoming  to  anfwer  an 
Abrtdg.  Bro.  Appeal  after  Clergy  hath  been  allowed  him,  which  makes  it  ineffedual. 
Coio.  158.  But  it  is  certain,  that  any  Perfon  who  hath  his  Clergy  may  be  committed 
Pitz.Cor.  38.£yj.  Time  within  a  Year  by   i8  Eliz.  7.  Par.  3.  fet  forth  more  at 

J,",'"-     krge.W.  .25- 

Abridg  Fitz.  ^e5l.  122.  It  is  rccited  by  8  Eliz.  4.  Par.  3.  That  dtvers  Perfo7is  had 
^E°  'ts^a^V^  !'/;//«  C077it7iitted  fimdry  det  eft  able  Felonies,  for  the  which  Clergy  is  7iot  al~ 
Abridg  Bro.  lowable,  and  afterwards  had  fed  to  Places  remote  where  they  were  fiot  k72own^ 
Core.  55.  ^f2^  com772itted  fome  other  Felony  within  the  Benefit  of  Clergy,  and  being  ar- 
Finch^X.'^  raignedfor  the  fame  had  had  their  Clergy  allowed  them,  a7id  thereupon  been  com- 
465.  *  initted  to  the  Cuftody  cf  the  Ordinary,  the  former  Ofe7ice  being  then  not  known, 
Cont.  Hob.  ^jj^jo  ly  tlat  Mea7is  could  7iot  after  be  i77ipe ached  for  the  fame,  to  the  great 
Fitz'  Coro.  e7icouragi77g  ofOfte7iders,  ufmgfuch  P radices  of  Fore-hiowledge  a7id  fet  Pur- 
109,12  8,     p^jg  for  their  Dtfcharge  of  the  fa77ie. 

^+7.  45°-  ^  ^^^_  223,  For  Rtformation  whe7-eofit  is  e7iaSied,  That  every  Perfon  or  Per- 
Abridg.Fiiz.y5;zj,  who pall  hereafter  upon  his  or  their  Arraig7wie7it  for  a7iy  Felony,  be  ad- 
toro.  176.  mitted  to  the  Be7iefit  of  his  Clergy,  and  delivered  to  the  Ordi7ja7y  for  the  fame ^ 
yi^ll\Q^l^'.x.a7id  pall  make  his  due  Purgation  for  the  fame  Offence  or  Offhices,  whereupon 
ch.  is-ieia.  he  was  fo  admitted  to  his  Clergy,  a7id  pall,  before  the  fa7ne  Adf77iJion  to  his 
« F'nch  6^  C/^-^^;',  have  <:om}J7itted  any  other  fuch  Offence,  whe7-eupon  Clergy  is  7ict  allow- 
S.PX.'isS.  able,  a/id  7tot  bci72g  thereof  i7idi£led  a7id  acquitted,  C07ivi£lcd  or  attainted,  or 
Lett.  B.  pardo7ied,  P:all  arid  may  be  indiSled  or  appealed  for^the  fa7ne,  and  thereupon  put 
Fitz.  Coro.  ^^  anfvcr,  and  ordered  mid  ufed  in  all  Tki7igs  according  to  the  Laws  a7id 
•'ii'p.C.  Statutes  cfthis  Realm,  in  fuch  like  Ma7mer  a7id  Forrn,  as  though  no  fuch  Ad- 
tmpion  of  Clergy  had  been  ;  ariy  Law,  Cuftc-m,  or  Ufagc  to  the  contrary  notwith- 
/lauding. 

-Sea.  12:. 
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Se5l.  124.  Aiidjw  the  xl^ooiding  offundiy  Perjuries  and  other  Akifes,  in  and 
about  the  Purgation  of  Clerks  Convidt^  delivered  to  the  Ordinaries,  it  is  enadt- 
ed  by  18  Eliz.  7.  T'hat  every  P  erf  on  icho  j}:all  be  admitted  to  his  Clergy,  jhatl 
not  thereupon  be  delivered  to  the  Ordinary,  but  after  fiich  Clergy  allowed,  and 
burning  in  the  Hand,  according  to  the  '  Statute  in  that  Behalf  provided,  fhalh  4  H.  7. 13; 
fortlnvith  be  enlarged  and  delivered  out  of  Prifon  by  the  Jujlices  before  ivhom^^'"^^^ 
fuch  Clergy  JJoall  be  granted,  that  Caufe  tjotwithjianding. 

Seif.   125.     But  it  is  provided,  Par.  3.  That  the  Ju/lices  before  "whom  any 
fuch  AUoivance  of  Clergy  Jhall  be  had,  fiall  a?id  may,  for  the  further  CorreElion  of 
fuch  Perfons  to  whom  Clergy  fiall  be  allowed,  detain  and  keep  them  in  Prifon 
for  fuch  convenient  ^  Time,  as  the  fame  Jujlices  in  their  Difcretions  Jhall  think"  2  2M.  137; 
conve?nent,  fo  as  the  faine  do  not  exceed  one  Tear's  Imprifonment. 

Se^.  126.  And  it  is  farther  provided,  Par.  5.  That  all  Perfons  adinitted 
to  their  Clergy,  f:all  notnaithflanding  fuch  Admifjion,  be  put  to  anfwer  to  all 
other  Felonies  ivhereof  they  fjall  be  indioied  or  appealed,  and  fict  being  thereof 
before  acqidtted,  convi£led,  attainted  or  pardofied,  and  fall  in  fuch  Mariner  and 
Form  be  arraigned,  tried,  adjudged,  and  fuffer  fuch  Execution  for  the  fame, 
as  they  fmdd  have  done,  if,  as  Clerks  ConviBs,  they  had  been  delivered  to  the 
Ordinary,  arid  there  had  made  their  Purgations ;  any  thing  in  this  Adi  con-' 
tained  to  the  contrary  mtwithfaiiding. 

Upon  thefe  Statutes  the  following  Points  feem  mofl  remarkable. 

SeEl.   127.     Firf,  Inafmuch  as  it  plainly  appears,  not  only  from  the 
Preamble,  but  alfo  from  the  exprefs  Words  of  the  above  recited  Claufe  of 
8  Eliz.  4.  That  it  had  nothing  elfe  in  View  but  only  to  prevent  the  In- 
convenience that   Offenders   fhould   be   difcharged  of  Crimes  not  within 
the  Benefit  of  Clergy,  by  being  admitted  to  their  Clergy  for  Crimes  within 
the  Benefit  of  it,  as  they  were  '  before  this  Statute;  and  inafmuch  as  the c  vide fupra 
above-recited  Provifo  of  18  Eliz.  7.  though  it  be  more  largely  worded  thanreft.  117. 
8  Eliz,  4.  hath  a  plain  Relation  to  it,  and  therefore  may  reafonably  re- 
ceive the  fame  Conftrudion  ;  it  feems  to  have  been  agreed,  ^  ever  fince  thefe''  H.  P.  c. 
Statutes,  That  a  Conviction  for  a  Felony  within  the  Benefit  of  Clergy,  and  2' J-  ^49- 
an  Allowance  of  Clergy  thereon,  is  as  much  a  Difcharge  of  all  precedent  Fe-^gg"    '   "   ° 
lonies  within  the  Benefit  of  Clergy  (though  not  of  any  others)  as  it  wasi  And.  114, 
before  thefe  Statutes.  P°P''-  '°7. 

$edl.  128.  Secondly,  Inafmuch  as  the  Statute  of  1 8  Eliz.  7.  is  exprefs,  That 
every  Perfon  admitted  to  his  Clergy,  Jhall  not  be  delivered  to  the  Ordinary,  but 
after  fuch  Clergy  allowed,  arid  burning  in  the  Hand,  foall forthwith  be  enlarged 
and  delivered  out  of  Prifon,  &c.  with  a  Provifo  neverthelejs,  that  Jor  further 
CorreBion  hs  may  be  kept  in  Prifon,  Sec.  and  alfo  with  afar'ther  Provifo,  that 
kefiall  anfwer  to  all  former  Feknies,  in  the  fame  Manner  as  if  he  had  made  his 
Purgation.  It  feems  to  be  the  more  prevailing  Opinion,  *=  That  a  Clerk « Vide  Reiyj 
Conviift  being  admitted  to  his  Clergy,  may  either  be  taken  to  have  a37.  »o*'  j 
Kind  of  a  Statute-pardon,  or  elfe  to  be  in  the  fame  Cafe  as  if  he  had 
made  his  Purgation  at  the  Common  Law.  And  both  thefe  Con- 
Itrudlions  feem  reafonable.  For  as  to  the  firft  it  may  be  faid.  That  the 
Statute  by  ordaining  that  the  Party  fliall  be  forthwith  enlarged  and  de- 
li\'ered  out  of  Prifon,  under  certain  Provifoes,  feems  plainly  to  imply  that 
he  fliall  be  liable  to  no  other  Punifhment,  and  confequently  in  Effect  par- 
dons hijn.  And  as  to  the  fecond  it  may  be  faid,  That  the  Statute  feems 
only  to  intend  to  take  away  the  Pradlice  of  making  Purgation,  which 
had  been  fo  much  abufed,  but  not  the  Benefit  accruing  to  the  Subject  by 

it. 
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it,  |>ut  rather,  to  make  It  more  unlverfal,  by  givWig  the  fame  Advantage  to 
all  by  a  diredl:  and  exprei's  Law,  attended  with  no  Inconvenience,  which 
before  fome  only  gained  by  an  uihrped  Pradice,  very  frequently  abufed, 
and  highly  derogatory  from  the  Honour  of  the  Common  Law.  But '  Sir 
Edward  Coke  is  of  Opiiiion,  That  it  fliall  enure  by  way  of  Purgation  in 
Refped  of  fuch  Peifons  only  who  might  be  admitted  to  make  their  Pur- 
gation before  tlie  Statute,  and  in  Refpedl  of  others  by  way  of  Pardon. 
Hob.  292,  \x\ii'-  Hobsrt  argues.  That  becaufe  many  Offenders  before  the  Statute 
might  have  their  Clergy,  who  yet  could  not  be  difcharged  by  making 
their  Purgation;  and  the  Statute  intends  that  all  in  general  who  are  ad- 
mitting to  their  Clergy,  fiiall  be  difcharged,  £rV.  And  alfo  becaufe  all 
Purgations  difcredited  a  Trial  at  Law,  therefore  it  is  not  reafonable  to  in- 
tend that  the  Statute  meant  that  fuch  a  Di&harge  fliould  enure  by  way  of 
a  Purgation,  but  only  by  way  of  a  Statute- pardon.  But  to  this  it  feems  a, 
reafonable  Anfwer,  That  it  doth  by  no  Means  follow,  that  becaufe  the 
Statute  intended  that  fuch  Difcharge  fliould  extend  to  Perfons  who  could 
not  have  the  Benefit  of  a  Purgation,  therefore  it  did  not  intend  that  it 
fhould  have  the  Effed  of  a  Purgation ;  neither  doth  it  feem  to  follow. 
That  becaufe  a  Purgation  difcredited  the.  Ads  of  a  Jury,  therefore  fu-ch 
a  Difcharge,  if  it  have  to  fome  Purpofes  the  fame  Effed  as  a  Purgation, 
mufl  difcredit  them  likewife. 

SeSl.  129.  Thirdly,  Taking  the  Statute  to  enure  either  by  way  of  a 
eH.  P.  C.  Statute-pardon,  or  Purgation,  it  feems  that  it  reflores  '  the  Party  to  his 
Credit,  and  confequently  enables  ■*  him  to  be  a  good  Witnefs  j  which  it 
hath  been  queftioned  whether  a  Pardon  by  the  King  can  do,  as  Jhall  be  fet 
forth  more  at  large  in  the  Chapter  of  Pardo?7.  Alfo  it  feems  agreed.  That  it 
gives  him  a  Capacity  to  purchafe  ^  Goods,  and  to  retain  the  ^  Profits  of 
his  Land,  but  gives  him  no  Right  to  be  reftored  to  thofe  which  he  had 
at  the  Time  of  the  Convidion,  which  being  vefted  in  the  King  by  the 
Forfeiture  upon  the  Convidion,  °  fhall  not  be  devefled  either  by  a  ^  Par- 
don or  '  Purgation.  For  it  is  certain  that  a  Pardon  never  avoids  ^  any 
precedent  legal  Ad,  as  fliall  be  more  fully  fhewn  in  the  Chapter  of  Par- 
don. Neither  v/ould  the  Common  Law  endure  that  Purgation,  which 
was  introduced  by  a  Connivance,  or  rather  tolerated  thaa  allowed,  fliould 
fo  far  controul  its  Proceedings. 

Se£f.   130.     Fourthly,  Whether  the  Statute  enure  as  a  Pardon  or  Purga- 

tion,  it '  feems  tp  take  from  the  Spiritual  Court  the  Power  of  depriving  the 

sCo.  no.  b.  Party  for  the  Crime  for  which  he  has  had  his  Clergy.  For  if  it  enure 
CoLif  "^V^s  a  Pardon,  furely  it  cannot  be  doubted  but  that  it  frees  the  Party  from, 
a.  '"^'all  fubfequent  Punifliment,  and  confequently  from  a  Deprivation.  And 
3  H.  7.12.  jf  jt;  enure  as  a  Purgation,  which  is  admitted  ""•  to  have  been  a  good 
Fitz'°Coro.  Bar  to  a  Deprivation  before  the  Statute,  why  fliould  it  not  have  the  fame 
51, 356, 363,  Effed  as  a  Purgation  had  formerly,  in  this  as  well  as  In  other  Refpeds.  Yet 
|?3-  "  JVatfon,  in  his  Clergyman's  Law,  holds  an  Opinion  on  the  Authority  of 

zs'V-'""'*  "Croke's  Semid  Report,  that  a  Clergyman  may  be  deprived  for  Manflaugh- 
Bro.  Forf.  ii-ter  after  he  has  had  his  Clergy,  not  obferving,  as  I  fuppofe,  that  what  is 
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faid  in  this  Book  was   only  on  the  fudden    on    a  Motion  for  a  Prohibi- 
tion in    the    King's  Bench ;  and   that    in    the   fame  Cafe    a  Prohibition 
Was  r.fterwards  t.ftually  brought  and  declared  on  in  the  '  Common  Plaice,  .j^^j^^^i^gg 
and  Judgment  thereupon  fokmnly  given  for  the  plaintiff  upon  open  Argu-  2H.  11.  p.  c. 
mcnt  by  all  the  Judges.  '^^l^^^  ^^^ 

Se^.  131.     Fifthly,  It  fcems  agreed,  that  where  a  Perfon  exempt  from  30;.  pi  3." 
burning  in  the  Hand,   (either  in  Refpedl  of  his  ''  Peerage  or  '  Orders,  or  A!fo  a  Prohi- 
a   '  fpecial  Pardon,)  is  admitted  to   the  Benefit  of  his   Clergy,  he  fliall''j3'°;'^jY^'^^^^ 
hive   the  fame  Advantage  of  the  Statute  without  being  burnt  in  the  Hand,  like  Cafe,  z; 
as   others  rtiall  have  upon  fuch  Burning  -,  for  the  Words  of  the   Statute,  ^  ^'^  ^-'"^■ 
that    the  Party  cfter  juch  Clergy  alkired,  afid  Biiming  in  the  Ha?id,  JJ.'all ^°ll'°^^^' 
be  cfilcirgCii,  &c.   ihall  have  this  Conftrudion,  that  he  fhall  be  enlarged,  ^c.  2-4  'a. 
upon  burning  where  Burning  ought  to  be.  ^  u^u"  ^^°' 

SeSl.  132.     It  is  holden,  That  after  a  Man  is  -admitted  to  his  Clergy,  itd  ^  co.  no", 
is     aftionable  to  call  him  Felon,  &c.  becaufe  his  ^Offence  being  pardoned  byb. 
the  Statute,  all  the  Infamy  and  other  Confequences  of  it  are  difcharged,       videHob'e- 

Se:l.  J  33.     How  far  a  Perfon  convitfted  of  a  Crime  within  the  Clergy,  81.  '' 

and  praying  or  being  ready  to  pray  it,  but  not  actually   admitted   to  ir^  1  Danv  165. 
il-iall  be  within  thefe  Statutes,  fliall  be  confidered,  Ch.  37.  chapt^d''' 

Se5f.  134,  It  is  enaded  by  5  Amur,  6.  That  li-here  oj.y  F ej-fo77  Jl:all\bc'^-A.x^on. 
convici  cf  Larce?7y,  the  "^judges  Jhall  at  their  Difcrction  aivard  him  to  the  Work- 
Imife,  or  Houfe  of  Correttion,  there  to  be  kept  liithoiit  Bail,  not  lefs  than  fix 
Months,  nor  more  than  tivo  Tear i  from  the  ConviSlion ;  an  Entry  liherecfi)  to 
be  made  of  Record,  &c.  Aiid  if  fuch  Offender  efcafe,  he  fliall  be  cofnmitted  to 
fome  fuch  Houfe,  there  to  remain  not  lefs  than  twelve  Months,  nor  more  than 
four  Tears,  £cc. 

Se5l.  135.  It  is  enaded  by  4  Geo.  i.  c.  11.  and  6  Geo.  i.  c.  23,  TJjat 
where  any  Perfon  or  Fer fans  fall  be  corsal^ed  of  Gratid  cr  Petit  Larceny,  or 
atiy  felonious  ftcaling  or  taking  of  Money,  Goods  or  Chattels,  either  from  the 
Perfon,  or  the  Houfe  of  any  other,  or  in  any  other  Manner,  and  tL-ko  by  -the 
Law  f.Hill  be  intitlcd  to  the  Belief  t  of  Clergy,  and  liable  only  to  the  Penal- 
ties of  Burning  in  the  Hand  or  ichippiiig,  (except  Perfons  conviSled  for  recei- 
I'ing  or  buying  folen  Goods,  knoiving  them  to  befolen)  it  fall  and  may  be  lau- 
ful  for  the  Court  before  whom  they  were  convi'ded,  or  any  Court  held  at  the 
fame  or  any  ''  ether  Place  with  the  like  Authority,  if  they  think  fit,  in/lead  cf'Vh.  b>  6 
ordering  any  fuch  Offenders  to  be  burnt  in  the  Hand,  or  whipt,  to  order  a?id  di-  ^^°-  '•  '^^' 
re£i  that  fuch  Offenders  fiall  be  fe?it,  as  foon  as  conveniently  may  be,  to  fome  ^^' 
of  his  Majeflfs  Colonies  and  Plantations  in  America,  for  the  Space  of  f even 
I'ears :  And  that  Court  before  whom  they  were  conviSled,  or  any  fuhfquent 
Court,  with  like  Authority  as  the  former,  Jhall  have  Power  to  convey,  transfer, 
and  make  over  fuch  Offenders,  by  Order  of  Court,  to  theXJfe  of  any  Ferf.n  or 
Perfons  who  fall  contraUl  for  the  Performance  of  fuch  'Traifportation,  to  hi?n, 
or  them,  and  his  and  their  AJJigns,  for  fuch  Term  of  f even  Tears.  And  where 
any  P  erfons  fall  be  conviSled  oj  afiy  Crimes  for  which  they  are  excluded  their 
clergy,  and  the  King  fall  extend  his  Mercy  to  them  upon  Condition  ofTranf- 
portation  to  any  Part  c/"  America,  and  fuch  Intention  of  Mercy  be  fignified  by 
a  Principal  Secretary  of  State,  it  floall  be  lawful  for  any  Court,  having  pro- 
per Authority  to  allow  fuch  Offenders  the  Benefit  of  a  Pardon,  to  order  and  di- 
rcSl  the  like  Tranfportation,  to  any  Perfon  (who  will  contra^  for  the  Perfor- 
mance thereof)  of  any  fuch  Offenders,  as  alfo  of  any  Perfon  co7ivi£l  of  recei- 
ving or  buying  Jlolen  Goods,  knoivifig  them  to  be  folen,  for  the  Term  of  four- 
teen I'ears,  in  Cafe  fuch  Condition  of  Tranfportation  be  general,  or  elfe  for  fuch 
other  Term  as  fall  be  made  Part  of  fuch  Condition  ;  and  fuch  Perfon  fo  con- 
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tra'^hg,  and  his  A/figtu^  JJ?aIl  have  an  Intcrefl  in  the  Service  cf  the  fdid 
Offenders  for  ftich  T'erm  cf  Tears :  And  if  any  fiich  Offender  return  into 
Great  Britain  or  Ireland  before  the  End  cf  his  Tertn^  he  fhall  be  liable  to  be 
punijhed  as  any  Perfon  attainted  of  Felony,  without  the  Benefit  of  Clergy,  &c. 
Provided,  that  the  King  jnny  pardon  and  difpenfe  with  any  fuch  l!ranfpcrta-* 
tion,  and  allow  of  the  Return  of  fuch  Offender,  paying  his  Owner  at  the 
Time,  fuch  Sum  as  fJdall  be  adjudged  reafonable  by  any  two  ftiftices  of  the 
Peace  where  fuch  Owmer  dwells  ;  and  where  any  fuch  Offenders  fall  be  tranf- 
ported,  and  pall  have  ferved  their  Terms,  fuch  Services  floall  have  the  EffeEi 
of  a  Pardon,  as  for  the  Crimes  for  which  they  were  tranfported,  &c. 

SeSl.  136.  And  it  is  farther  enr.dled,  That  every  fuch  Perfon  to  whom 
any  fuch  Court  Jhall  order  a?iy  fuch  Offenders  to  be  transferred  cr  conveyed, 
fl.all,  before  fuch  Offenders  f:all  be  delivered  to  them,  contract  with  fuch  Per- 
fon as  floall  be  appointed  by  fuch  Court,  and  pall  give  fuffcient  Security  to 
the  Satisfaction  of  fuch  Court,  for  tke  tranfporting  fuch  Offenders  to  feme 
Pla?itaticn  in  America,  to  be  ordered  by  fuch  Court,  and  the  Procuring  an 
authentick  Certificate  from  the  Governor  or  ChieJ  Cvfiom-Hoife  Officer  of  the 
Place,  of  the  Landing  of  fuch  Offenders,  &c.  and  tlxir  not  returning  by  the 
wilful  befaidt  of  fuch  ContraBor. 

SeB.  137,  And  it  is  flirther  enadled  by  6  G^o.  r.  c.  23.  That  the  Court 
way  nominate  two  or  more  Jufices  of  the  Peace  for  the  Place  where  fuch  Of- 
fenders fjall  be  cotiviufed,  who  pall  have  Power  to  contra  &  with  any  Perfon 
or  Perjons  for  the  Performance  of  the  Tranfportation  of  fuch  Offenders;  and 
to  order  fuch  arid  the  like  Security  as  the  jaid  former  Act  direBs  to  be  taken 
by  Order  of  Court,  and  to  caife  fuch  Felotis  to  be  delivered  to  fuch  ContraBors ; 
which  f aid  ContraBs  and  Security  pall  be  certified  by  the  faid  Jifiices  to  the 
next  Court  held  with  the  like  Authority,  to  be  filed,  &c. 

SeB.  138.  And  it  is  farther  enadled,  That  all  Charges,  in  or  about  fuch 
ContraBs,  &c.  pall  be  born  by  each  County,  &c.  for  which  the  Court  was 
held;  and  that  the  refpeBive  Treafurers  pall  pay  the  fame.  And  thc.t  all  Se- 
curities for  Tranfportation  pall  be  by  Bond  in  the  Name  of  the  Clerks  of  the 
Peace,  &c.  and  the  Money  recovered  p:all  be  to  the  Ufe  of  the  refpeBive 
Counties,  &c. 

SeB.  139.  And  it  is  farther  enadled.  That  the  Perfons  fo  confraBing, 
&c.  may  carry  fuch  Offenders  towards  the  Sea  Port,  &c.  arid  that  if  any 
Perfons  pall  refcue  fuch  Offenders,  or  aid  them  in  making  their  Efcape,  &c, 
they  PmH  be  deemed  guilty  of  Felony,  without  Clergy.  And  that  tf  any  Felon 
ordered  for  Tranfportation  fjall  be  afterwards  at  large  within  any  Part  of 
Great  Britain,  without  fome  lawful  Caufe  before  the  Expiration  of  his  Term, 
and  be  lawfully  conviB  thereof,  he  p^all  fuffer  Death  without  Cle?-gy.  Arid 
may  be  tried  before  fufiices  of  Afiife,  Oyer  «;zi  Terminer,  or  Gaol-Delivery^ 
for  the  County  where  he  f:  all  be  apprehended,  &c.  or  from  whence  he  was  or-,> 
dered  to  be  tranfported,  &c.  and  that  the  Clerk  of  Afffe,  and  Clerk  of  the 
Peace,  where  fuch  Orders  of  Tranfportation  Pall  be  made,  p.mll  on  Requefi 
of  the  Profecutor,  &c.  'certify  briefly  a  Tranfcript  containing  the  Tenor  of 
every  Indichnent,  ConviB  ion  and  Order  of  Tr  anfportation  to  the  Jufiices  of 
Afiife,  &c,  which  fioall  be  a  fuffcient  Proof  of  fuch  ConviBion  and  Order  of 
Tranfportation. 
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CHAP.     XXXIV. 

Of  Picas  in  Abatement. 

AN  D  now  I  come  to  Pleas  in  Abatement,  which  having  already  con- 
fidered  (o  far  as  they  particularly  relate  to  Appeals,  Indidments, 
and  Informations,  in  the  feveral  Chapters  concerning  them,  and  fliewn 
in  Chap.  23.  from  SeSlion  102.  to  Section  128.  what  Pleas  are  good  in 
Abatement  of  an  Appeal;  and  in  Sections  128,  and  137,  That  an  Ap- 
pellee may  plead  as  many  of  them  as  he  pleafes,  unlefs  they  be  repugnant 
to  one  another,  and  after\vards  take  the  General  Iffue,  and  in  Chcrp.  25. 
SeB.  12.  That  the  fime  Matters  may  be  pleaded  to  an  Appeal  on  an  Ar- 
raignment therereon  at  the  Suit  of  tlie  King,  as  on  an  Arraignment  at 
the  Suit  of  the  Party,  and  in  the  fame  Chapter,  Scctiom  68,  69,  70, 
71.  what  Mifnofmers,  ^c.  may  be  pleaded  in  Abatement  of  an  Indidl- 
ment ;  and  in  CJjap.  26.  Sectic?is  63,  64,  65.  What  Pleas  are  good  in 
Abatement  of  an  Information ;  and  having  confidered  Etemurrers  in 
Abatement,  Chap.  3 1 .  Se:l.  5,  6,  7.  I  fliall  la  this  Place  take  Notice  only 
of  the  following  Particulars  j 

.  Sect.  I.  Fif'Jt,  That  it  hath  been  holden  '  that  it  is  no  good  Plea.,Ton  ,gg^ 
In  Abatement  of  an  Indidlment,  as  it  is  of  an  Appeal'',  or  Information  Cro.  Ca.  147. 
'that  there  is  another  Indidtment  againft  the  Defendant  for  the  fame "  S-''- ^3'ei-- 
Offence.  But  in  fuch  ^  a  Cafe  the  Court  in  Difcretion  will  quafh  the  firfl  c  ^h.  ze.feR, 
Indicflment  if  any  Fault  can  be  found  in  it.  63. 

SeB.  2.     Secondly'  That  where   an  Indidtment   of  a  Capital  Crime    is*^f°-^='^- 
abated  for  a  Mifnofmer  of  the   Defendant's  '  Chriftian  Name,  the  Court'iV- i99- 
will  not  difmifs  him,  but  caufe  him  to  be  Indifted  iie  novo  ^  by  his  true'^''^^  *=''•  ^J- 
Name,  and  arraign  him  again   on  fuch   new   Indidment.     For  I  take  it  to  r^H  PC  241 
be  fettled  ^  at  this  Day,  That  regularly  a  Defendant  fhall  not  be  difmilTed  zH.  H.P.  C. 
for  an  Infufficiency  in  an  Indicflment  or  Appeal  for  a  Capital  Crime.  17^'P^- 

Sect.  3.     T/jir/ly,  That  a  Defendant  appearing  Gratis,   and  by  Attor-jy"'.  *' ^'"' 
ney  to   an  Information,  may  ^  plead  a  Mifnofmei*  in  Abatement,  as  well*  Vide ch.  23. 
as   if  he  had  appeared  in  proper  Perfon ;  for  if  he  be  not  the  Perfon  in-  [^j^^'  ^'  H^' 
tended,  the  Attorney  General  may  rejeft  the  Plea  and  fign  Judgment  on  g,i 0,1 1. ' 
a  AV/6/7  Jicit ;  but  if  he  accepts  the  Plea,  he  thereby  admits  him  that  pleads  ^"'-  •  *  ^• 
it  to  be  the  Perfon  concerned  to  make  a  Defence,  and  therefore  fhall  not  pitl'Mifnof- 
afterwards  iay  that  it  doth  not  appear  but  that  the  Plea  might  be  put  inmer,  18. 
^y^  Stranger.  Coro.jg.^^^ 

23. 
See  the  Books  cited  ch.  23.  fcS.  u.    Lett.  a.        ?  Adjudged  Trin.  4  Geo.  t.  between  the  King  and  Weftby. 
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CHAP.     XXXV. 

Of  the  Plea  ^  Autrefoits  acquit. 


Ml.    Leas  la  Chief  are  either, 

J.  In  Bar,  or 

2.  The  General  IlTue. 

As  to  the  Pleas  In  Bar,  having  fhewn  already.  Chap.  23.  Se5f.  130.  what 
Pleas  of  this  Kind  to  an  Appeal  are  good,  which  fhew  that  the  Plaintiff 
had  never  any  Right  to  bring  it;  and  \x\  Sectio7is  131,  132,  133.  where 
a  Retraxit,  Nonfuit,  Difcontinuance,  or  Abatement,  of  one  Appeal  may 
be  pleaded  in  Bar  of  another;  and  in  Section  134.  where  the  Bringing 
of  an  Appeal  againft  one  Perfon  will  be  a  Bar  to  a  fubfequent  one 
againfl:  another  Perfon  not  named  in  the  Firfl;  and  in  Section  135.  where 
a  Releafe  will  bar  an  Appeal ;  and  in  Section  136.  where  an  Appellant  may 
be  barred  as  to  one  Appellee,  and  continue  his  Suit  againfl:  the  Reft ;  and 
in  Section  137.  what  Pleas  of  this  Kind  are  confiftent  with  the  General 
IfTue,  and  in  Ch.  26.  Sect.  64,  65.  what  is  a  good  Plea  in  Bar  to  an  Informa- 
tion ;  I  fliall  in  this  Place  only  confider, 

1 .  The  Plea  of  Autrefoits  acquit. 

2.  The  Plea  oi  Autrefoits  attaint  or  convict. 

3.  The  Plea  of  a  Pardon. 

Sect.  I.  And  firft  of  the  Plea  o£  Autrefoits  acquit,  which  is  grounded 
Lg(jg'*^' '°^'on  this  MzaVw,  ^  That  a  Man  (hall  not  be  brought  into  Danger  of  his 
4.  Co.  40.  a.  Life  for  one  and  the  fame  Offence,  more  than  once.  From  whence  it  is 
45  a.  47.  a.  gener.ally  taken,  by  all  the  Books,  ^  as  an  undoubted  Confequence,  that 
pi;  14.  where  a  Man  is  once  found  Not  guilty  on  an  Indiftment  or  Appeal  free  " 

Fitz.  Pard.  3.  from  Error,  and  '^  well  commenced  before  any  "  Court  which  hath  Jurif- 
^'°\^^if^'  didion  of  the  Caufe,  he  may  by  the  Common  Law  in  all  '  Cafes  whatfo- 
Coro.'ii.  ever  plead  fuch  Acquittal  in  Bar  of  any  lublequent  Indidlment  or  Appeal 
Cromp.  Juft.  for  the  fmie  Crime.  But  for  the  more  diftind:  Underftanding  hereof  I 
isee^he'Au-f^iall  particularly  confider, 

thoiities  cited 

to  all  the  How  fiir  he  who  pleads  this  Plea  muft  be  ready  to  produce  the 

other  Parts  ^  ■,      ^  ,  ■      r-  a^-i  J  r 

of  this  Chap.      Record  of  his  former  Acquittal. 

ter,  and  5  E.  2.  Where  a  Variance  between  the  Record  of  the  former  Acquittal  and 

t'vWelnfia        the  Indidment  or  Appeal  to  which  it  is  pleaded,  may  be  helped. 

fe«.  8.  3.  How  far  other  Difcharges  of  a  former  Profecution  have  the  fame 

jjide  infra    ^^^^  ^5  ^^  Acquittal  by  Verdia:, 

«  Vide  infra 

feft.   JO.  '25    E.  3.  44.  pi-  16.     Abridged   Fiiz.  Coro.    136.     41   Aff.  g.     Abridged  Fiiz.   Coro.    220.  Bro. 

Core,  tzo  or  121.  2  Leon.  161.  Vide  infra  fcft.  14,  15.  47  E.  3.  16.  pi.  27.  Abridged  Fitz.  Coro.  104, 
Bro.  Appeal,  14. 

3  4,  How 
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4.  How  far  It  Is  necefliiry  that  ttie  Indictment  or  Appeal  in  the  Record 
of  Acquittal  be  free  from  Error,  and  well  commenced. 

5.  Whether  an  Acquittal  in  any  Court  which  has  a  Jurifdidion  be  fuf- 
ficient  for  this  Purpofe. 

6.  How  fir  an  Acquittal  of  a  Perfon  as  Principal  will  bar  a  fubfequent 
Profccution  againil  him  as  AccefTary  ;  G"  e  ccrrorrfo,  how  fir  an  Acquittal 
of  a  Man  as  Acceflary  will  bar  a  Profccution  againft  him  as  Princi- 
pal. 

7.  How  far  the  Law  is  altered  in  thefe  Refpcdls  as  to  an  Indidment  of 
Death,  by  3  //.  7.  i, 

SeB.  2.     As  to  the  firfl  Particular,  iv'z.  How  far  he  who  pleads  this 
Plea  muft  be  ready  to  produce  the  Record  of  his  formal  Acquittal:  I  take 
it  to  be  ^  agreed,  that  fuch  Plea  being  a  Plea  in '^  Bar,  and  the  Record  "s.  P.  C.ioj. 
not  in   tlie  Cuftody  of  nor  the  Property  of  him  that  pleads  it,  there  is  Letter  A. 
no  need  to  plead  \Nit\-\  2.  pt^ofef-t  fuh  pede  figilli  ;  but  the  Defendant  fliall  ^  h.'h.  P.^cl 
liave  a  '  Day  given  him  to  bring   it  in.     And  there  is  in  Brook  a  Note  of  241, 242, 
a  ^  Cafe  in  the  Time  oi  Edw.  3.  wherein  a  Plea  of  Autrefoits  acquit  was  \!\^^  q^^^ 
difallowed,  becaufe  the  Defendant  fhewed  forth  the  Record  when  he  plead-  pjtz'  Mon- 
ad it  J  and  the  Book,  gives  this  Reafon,  That  the  Record  ought  to  co?ne  be-  ftrans  de 
fore  the  Court  by  Writ.  Y^j^  Ra*^_ 

Se5}.  3.     As  to  the  fecond  Particular,  'viz.  Where  a  ^  Variance  between  Emr.  385. 
the  Record  of  the  former  Acquittal,    and  the  Indiftment  or  Appeal  to  P'-  +•  '^='"* 
which  it  is  pleaded,  may  be  helped:   I  take  it  to   be  clear,  That  if  the  u  cJ.  Litt. 
Nature  of  the  Crime  be  in  ''  Subftance  the  fame,  a  Variance  may  general-  128. 
ly   be   helped   by   proper  «  Averments.     And  therefore  if  a  Man  be  na-  fgfof^p^^*^ 
med  in  the  firft  Record  Teoman,  and  in  the  fecond  Gentleman^  yet  it  feems  don. 
•^  clear.  That  he  may  make  good  the  Variance,  with  an  Averment  that "  Co.  Lite. 
he  only  was  meant  under  each  Addition.     Alfo  if  a  Man  be  acquitted  of  pj^^' ^gj^^ 
an  Indidlment  of  Murder  or  Robbery  cujujdam  '  ignoti,  and  afterwards  ar-232. 
raigned  on  an  Indidtment  for  the  fame  Fadl,  defcribing  the  Perfon  killed ''  *^'°-  ^'''^• 
or  robbed  by  his  proper  Name  ;  yet  it  hath  been  holden,  '' That  he  may  Bat  "26  AfT. 
plead  the  Acquittal  in  Bar,    averring  that  both  the  Indidments  are  for  pi- 15- 
the  very  fame  Felony.     Alfo  if  the  Perfon  kill'd  be  defcribed  by  his  pro-  p,^2"^^oro 
per  Name  and   Surname  in  the   firft  Indidment,  and  by  the  fame  Chri- 189. 
ftian  but  by  a  different  Surname   in   the  fecond,    yet  it  hath  been  'ad-"^-4-4'- 
judged,  That  he  may  plead  an  Acquittal  on  the  firft  in  Bar  of  the  fecond  Abridged 
Indi<ftment,    averring  that  the  Perfon  fo  differently  named  was  one  and  Fitz.  Mon- 
the  fame  Perfon.     But  it  feems""  advifeable  in  fuch  Cafe  to  add  a  farther  JK^"^ '^^ 
Averment,  TKat  the  Perfon  killed  was  known  as  well  by  the  Name  in  Bro'coro.25: 
the  rirft,  as  by  that  in  the  fecond  Indidlment ;  for  if  he  were  never  known  9  H.  7.  19.' 
by  the  Name  in  the  firft  Indidment,  I  much  queftion  whether  the  De-  ^b,' j*  j 
fendant  could  be  found  guilty  upon  it ;  and  if  he  could  not,  it  feems  plain  Bro.  Appeal, 
that  his  Life  having  never  been  in  Danger  by  it,  the  Acquittal  upon  itSg-'eems 
"cannot    be   any  Bar    to  a  fubfequent  Indidlment.     But  if  there  be  noe°videTKeb; 
other  Variance  between  the  firft  and  fecond  Indidtment  but  only  as  to  705- ?'•"'• 
the  °  Times  when  the  Crime  is  alledged  to  have  been  committed,  or  as '''^^' 7- 2* 
to  the  °  Places  being  both  in  the  fame  County,  there  is  no  Doubt  but  s.p.c.  t63. 

Letter  B. 

«s.p.c.  loj; 

H.P.C.246.  t>  VideKeil.  58.a.  >  Videfupra  ch.  2j.  feft.  73.  "Keil.  2;.b.  Dy.  285.  pi.  38.  Vide 
Fitz.  Coro  159.  '  26  Ad',  pi.  1;.  Abridged  Bro.  Coro.  98.  Fitz.  Coro.  189.  Crompt.  Juft.  112.  pi.  12. 
S  P.  C.  105.  Letter  C.  2  H.  H.  P.  C.  244.  Vide  1 1  H.  4.  41.  pi.  6.  Abridged  Fiia.  Monllran»  defeits,  1  28. 
Bro  Variance,  31.  Coro.  29.  i  Rol.  Rep.  368.  pi.  22.  ■"  Vide  H.  P.  C.  246.  S.P.C.  105.  Letter  C.  Crompt. 
Jull.  112.pl.  12.  »  Videfuprafea.  I.  &infrafeft.  8,  g,  10.  »  Dy.  285.  pi.  3  i.  H.P.C.246.  z  H.  H.  P.  C. 
244.  Vide  22  AIT.  pi.  55.  Abridged  /itz.  Coro  179.  S.  P.  C.  lo;.  Letter  C.  1 1  H.  4.  41.  pi.  6.  Abridged 
Bro  Coro.  29.  Variance,  31.  Fitz.  Monftrans  de  faits,  128.  2;  Ed.  3.  44.  pl.  16.  Abridged  Fitz.  Coro.  136. 
3A(r.  pi.  15.  Abridged  Fitz.  Coro.  i65.  Crompt.  [uft.  1 12.  pl.  i  3.  pH.  P.  C.  246.  2  H.  H.  P.  C.  24J, 
S  P.  C.  105.  Letter  C.  Jo6.  Letter  A. 
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that  regularly  it  may  be  helped  by  an  Avennent,  that  the  Felony  in  both 
is  one  and  the  fame,  becaufe  neither  the  Time  nor  Place  laid  in  an  In- 
didment,  &c,  are  material  upon  Evidence,  lb  that  the  Defendant  be  pro- 
•  H.P.C  264.  ved  guilty  at  any  other  "  Time  before  the  Indidment,  or  at  any  other  Place 
Saik.  288.      ''within  the  County.     And  it  is  holden  hy '^  Staundf or  de.   That  an  Ac- 
^^^^  '''V     q"'"=^^  of  Murder  in  one  County  may  be  pleaded  in  Bar  of  a  fubfequent 
Evidence"       Indidment  in  another  County  for  the  fame  Murder.     But  this  feems  que- 
and  H.  V.  C.  ftionable,  becaufe  all  Indidments  are  local ;  and  therefore  if  the  firfl:  were 
«s''^P  C  lo-.l^i"^  in  an  improper  County,  the  Defendant  could  not  be  found  guilty  up- 
Leiterc'  '"on   it,  and   confequently  was  in   no   Danger  of  his   Life,  and  therefore "* 
SeeCrompt.    cannot  plead  an   Acquittal   upon  it  in  Bar  of  a  fubfequent  Indidment  in 
pi'.'^q.'^"        the  proper  County :  But  if  the  firft  Indidment  were  in  the  proper  Coun- 
■iVidefea.     ty,  the  fecond  cannot  but  be  in  an  improper  one,  and  confequently  the 
I,  8,  9, 10.    Defendant  not  being  liable  to  be  found  guilty  upon  it,  cannot  be  faid  to  be  re- 
duced by  it  to  the  Inconvenience  of  being  twice  brought  into  Danger  of  his 
Life  for  one  and  the  fame  Offence,  the  Avoiding  of  which  Inconveni- 
'  Supra  feft.    ence  ^  feems  the  chief  Inducement  for  which  the  Law  allows  the  Plea  of 
I,  8,  9,  10.    Aiitrefoits  acquit. 

Se^t.  4.  But  if  a  Man  fteal  Goods  in  one  County,  and  then  carry 
f  Supra  ch.  them  into  another,  in  which  Cafe  it  is  certain  *^  that  he  may  be  indid- 
23.fea.  47-  ed  and  found  guilty  in  either,  it  feems  very  reafonable,  that  an  Acquital  in 
^\  and  8""^'  t^®  °"°  County  for  fuch  Stealing-  may  ^  be  pleaded  in  Bar  of  a  fubfequent 
l^'.ll.  fea.'g.  Profecution  for  the  fame  Stealing  in  another  County,  becaufe  the  Defen- 
e4iA(r.pl  9-dant  may  be  altogether  as  well  convided  in  the  one  County,  as  in  the 
S  B°  Mhis  other  J  and  therefore  if  he  could  not  bar  the  fecond  Profecution  by  the 
is  left  doubt-  Acquittal  on  the  firft,  his  Life  would  be  twice  in  Danger  from  that  which 
fui.S.  P.  C.  -g  jj^  Truth  but  one  and  the  fame  Offence,  and  only  confidered  as  a  new 
I06'.  Let"  a!  one  by  a  mere  Fidion  or  Conftrudion  of  Law,  whicli  fhall  hardly  " 
H.P.C.  246.  take  Place  againfl  a  Maxim  made  in  Favour  of  Life.  And  as  to  the' 
Crompt.  Juii.  objedion,  That  the  Jurors  of  the  one  County  can  take  no  Manner  of 
bIo.  Co'ro.  Conufance  of  what  is  done  in  the  other,  and  confequently  cannot  try 
139  or  140.  whether  the  Felony  whereof  the  Party  is  indided  in  the  fecond  County 
S. Coro  62'.  be  the  very  fame  with  that  of  which  he  is  acquitted  in  the  firft,  it  may 
k  Vide  fupra  '  be  aufwered.  That  it  appears  from  the  old  Books,  that  anciently  the 
ch.  iS.fedt.  Judges  often  fatislied  tliemfelves  of  the  Truth  of  an  Averment  that  the 
ig.feft.^s.  Offelices  in  both  Indidments  were  the  fame,_  by  i' Witneffes,  or  by  an 
and  ch  29.  1  Inquefl  of  Otfice,  without  putting  it  to  a  Trial  by  Jury,  upon  an  Iffue 
f'li"  1 1  joined,  on  the  Denial  thereof  by  the  Profecutor,  which  feems  "  to  have 
fI.z.  Cor .^el' been  of  later  Years  the  ufual  Method.  But  granting,  that  it  is  to  be 
fc26A(rpi  >s- tried  by  fuch  Jury,  I  do  not  fee  how  it  follows,  That  becaufe  they  can- 
pfaSo.  not  convid  a  Defendant  upon  Evidence  of  a  Fad  done  out  of  their  own 
i8g-  Countv,  therefore    they    cannot  collaterally   inquire    whether   an  Offence 

Bro-Coro-.QB.j^.^  in  their  own  County  be  in  Subftance  the  fame  with  that  done  in  an- 
Abrtdged  '^'  other,  lince  it  cannot  be  denied  bat  that  in  Abundance  of  Cafes  a  Jury 
Fitz.Corp.  Qf  Qne  County  may  receive  Evidence  of  Fads  done  in  another.  To 
^^°kK  pi  .-.which  may  be  added,  That  in  the  Year^Bookof  4  H.  7.  5.  pi.  which  is 
A^bridged'  ^  the  "  Chief  Authority  for  the  contrary  Opinion,  it  is  admitted  that  an 
Fitz.  Core.  Acquittal  of  an  Appeal  of  Larceny  in  the  one  County,  may  be  pleaded 
sJthefixth  in  Bar  of  a  fubfequent  Appeal  in  the  other;  becaufe  fuch  an  Appeal  in- 
Seaion.  titles  the  Plaintiff  to  a  Reftitution  of  the  Goods,  whereof  being  once 
mgH.  7. 19- 

Abridged  Bro.  Appeal.  89.         »  Vide  Bro.  Coro,  I  39  or  >40-     Fitz.  Core.  62.     S.P.C.  .06,     H.  P.  C.  246.     2  H. 

"•^•^•^''5-  ■  bar- 
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bciiTcd  he   is  barred   for  ever*     But  granting  this  to  be  a  good   Reafor), 
w'p.ich  yet  it  feems '  difficult  to  make  out,  the  very  fame  may  be  faid  at 
tliis  Day  as  to  an  Indidment,  which  fmce  '  21  i?.  8.  n,  intitlcs  the  Pro-a  Videfupra 
fccutor  to  a  Rcftitution  alfo.     Belides,  taking  the  Law  as  it  ftood  former-'^'';  ^^,  '^^* 
Iv,  why  may   not  a  Jury    of  one  County   try   wliether  a  Felony  therein'"^ 
indicted,  be  the  fame  whereon  the  Party  was  before  acquitted  in  another 
County,    in    the   Cafe  of  a  fecond  Indidmcnt,    as    well  as   of  a  fecond 
Appeal  ? 

Se£l.   5.     It  feems '^  that  it  is  no  Plea  to  an  Appeal  of  Larceny,  Thaf^Ric  3.t4  a 
the   Defendant    hath    been   found    Not  guilty   in   an    A<flion   of  Trcfpafs  f  ^°-  ^i^^"''' 
brought  againft  him  by  the  fame  Plaintiff  for  the  fame  Goods ;  for  Lar-  vide  infra 
ceny  and   Trefpafs  are  entirely  different:  Alfo  it  feems  a  general  '  Rule, "^'i; 36  (cfl  ^. 
That  a  Bar  in  an  Adion  of  an  inferior  Nature,  will  not  bar  another  of  a'j^g'^'"" 
fuperior.     Yet  it  feems,  ''That  an  Acquittal    in   an    Indidnient  of  Mur- 2Ri.3  [4.15. 
der,  will  be  a  good  Bar  of  an  Indidtment  of  Petit  Treafon,  becaufe  both  ^^  J,"'^;  ■^ '  3 - 
Offences  are  in  Subftance  the  fime.     But  it  is  clear,  That  an  Acquittal  of  2  h.h.  P.Vi 
one  Felony  is  '  no   Manner  of  Bar  to  a  Profecution  for  another  in  Sub- 246- 
ftance  different,  whether  committed  before  or  at  the  lame  Time  with  that  Lette^^  '*'^' 
of  which   he  is  acquitted  ;    and    therefore  if  a  Man    commit  a  Burglary,  H.  p.  c  244. 
and  fleal  the  Goods  of^.  and  5.  and  be  indicfled  for  the  Burglary,  and  ^^°- Coro  n. 
dealing  the  Goods  of  ^.  and  acquitted-   it  hath  been  adjudged,  '  that  he 'Kely  30.52. 
cannot  plead  fuch  Acquittal  to  an  Indidiment  for  flealing  the  Goods  of 
B.  But  it  feems   agreed,  That  he  may  plead  it  to  a  fecond  Indictment 
for  the  Burglary. 

SeSl.  6.     As  to  the  third  Particular,  vix.  How   far   other  Difcharges 'fj;,3^;,''3^; 
of  a  legal  Profecution  have  the  fame  Effeft  as  an  Acquittal  by  Verdift:'"  nH.  4. 
Having  Ihewn  already  in  the  ^  Chapter  of  Appeals,  how  far  the  Difcharge  ^! '  ?V  ^: 
of  one  Appeal  will  Bar  another,  I  Hiall  only  add  in  this  Place,  That  not- Fitz.  Moa- 
withftanding  the  ''  Allowance  of  a  Pardon,  or  any  other  Bar  of  one  In-ftransde' 
didlment,  feems  to  be  pleadable  in  Bar  of  another ,  and  by  the  like  Rea-g^'^'j-!,^^^' ^ 
fon  whatever  hath  been  allowed  a  good  Bar  of  one  Appeal  may  be  plead- Appeal,  33.'* 
ed  in  Bar  of  another:  Yet  it  feems  that  no  other  Difcharge  of  an  Indidl-^f''*!^'^^' 3'- 
ment  will  bar  an  Appeal,  and  no  other  Difcharge  of  an  Appeal  will  bar ,  06^  Lett  B.' 
an  Indidiment,  but  only  an  '  Acquittal  by  Battel,  or  an  Acquittal  by  Ver-' zH.  H.P.C. 
did:  on  the  general  Iffue,  finding  the   Defendant's  "^  Innocence;  as  where ^''^^■. 
it  finds  him  Not  guilty  on  fuch  an  Iffue,  on  an  Indidment  or  Appeal  ofseaion. 
any  Felony  whatfoever ;  or  where  it  finds  '  him  guilty  of  Homicide  fe  ^^-''SP  0.169.3. 
fendendo,  or  per  infortunium,  on  an  Indidment  of  Murder.     But  it  hath  been  cJm^t  ^'uft 
adjudged,  "^  That  where  a  Demurrer  by  an  Appellant  to  a  Tender  of  Bat- m.  pi.  6. 
tel,  or  to  a  Plea,  hath  been  adjudged  againft  him,  yet  the  Appellee  may^*^"  '^^  ''• 
be  afterwards  arraigned  at  the  Suit  of  the  King.  /'  '^°'P  • 

Se5l.  7.     It  is  faid  by  ^it  Matthew  Hale  in  the  "Chapter  of  Ai/tnf cits  ^^o^npt.  jntt. 
acquit.  That  an  Acquittal  by  Battel  in  an  Appeal  is  no  Bar  of  an  In-i^'J'!; '*^1 
didment.     But  I  find  no  other  Authority  to  this  Point  but  a  Note  in  Fitz-  2  H.  H.  P.^c. 
herbert  °  of  a  Cafe   to  this  Purpofe  in  the  Time  of  King  Edward  iht  Se-^49- 
cond.     To  which  it  may  be  anfwered.  That  this  Matter  is  only  fpoken  °  ^j'.^^"'^''" 
of  incidentally,  and  not  adjudged.     And  that  Staunforde  in  the  fame  Place 
p  where  he  cites  it,  makes  a  %/(^/v,  whether  it  be  Law  or  not.     And  it^  S.P.C.  106. 
is  exprefly  holden  by  BraSion,  1  That  an  Appellee  who  vanquiflies  the  Ap-  ^^""  ^• 
pellant  in  Battel,  fliall  go  quit  not  only  from  all  other  Appeals,  but  alfo\o\ia.'i.  ' 
from  the  Suit  of  the  King ;  becaufe  by  this  he  clears  his  Linocence  agabifl 
all,  in  the  fame  Manner,  as  if  he  had  put  hi mf elf  upon  his  Country,  and  his 
Country  had  acquitted  him.     Alfo  it  is  admitted  by  Sir  Matthew  Hale  in  the 

'  Chapter 
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»H. PC. 200.=- Chapter  oi  In diB merits^  That  if  an  Approver  be  vanquiHieJ  in  Battel 
2,^' f'^' ''joined  on  his  Appeal,  he  fhall  be  hanged,  and  the  Appellee  difcharged, 
Videiupra  without  being  arraigned  at  the  Suit  of  the  King.  Alfo  it  hath  been  ad- 
ch.  2;.  ita^.  judged,  That  upon  fuch  r.  Vanquifhment  the  Appellee  is  intitled  to  his 
2°h!6^'^-4.  D'lmages  againfl  the  Appellant,  as  being  Icgitimo  tnodo  acquietatus,  which 
pl.  I.  feems ""  neceffiirily  to  imply  that  he  is  finally  acquitted  as  well  againfl  the 

Letter  b'  '^^'^^J"?  ^^  againft  the  Party. 

•■Fitz.  Coro.  ScB.  8.  As  to  the  fourth  Particular,  viz.  How  far  it  is  neceffary  that 
98.  the  Indidment  or  Appeal  in  the  Record  of  Acquittal  be  free  from  Error, 

Lefter^E.'^^' ^"^  well  Commenced:  I  take  it  to  be  fetded  ^  at  this  Day,  That 
Supra ch.  23.  where-ever  the  Indidlment,  or  Appeal,  whereon  a  Man  is  acquitted,  is 
c^f'p'r°'  fi  ^°  ^^''  ^'■^oneous  (either  for  want  of  Subflance  in  fetting  out  the  Crime, 
Suprach.23^01' of  Authority  in  the  '  Judge  before  whom  it  was  taken,)  that  no  good 
feft.  140,  Judgment  could  have  been  given  upon  it  againft  the  Defendant,  the  Ac- 
''4C0.  45.  a.qyjjj,^j  can  be  no  Bar  of  a  fubfequent  Indictment  or  Appeal,  becaufe  in 
H.P.C. 244,  Judgment  of  Law  the  Defendant  was  never  in  Danger  of  his  Life  from 
245-  the  firft ;  for  the  Law  will  prefume  prima  fade  that  the  Judges  would  not 

248  2 CI  'have  given  a  Judgment,  which  would  have  been  liable  to  have  been  re- 
^Init.  214-  verfed.  But  if  there  be  no  Error  in  the  Lididment  or  Appeal,  but  ^ 
Fitz.  Cofo.  oj;iiy  jn  the  Procefs,  it  feems  agreed.  That  the  Acquittal  will  be  a  good 
Supra  ch.  23.  -^^^  of  a  fubfequent  Profecution,  notwithftanding  fuch  Error;  the  beft 
feft.  140.  Reafon  whereof  feems  to  be  this.  That  fuch  Error  is  "  falved  by  the  Ap- 
^;°"^P|-J"|^' pearance. 

15,^16, 19!'  Se^.  9.  It  feems  agreed,  '  That  an  Acquittal  on  an  Appeal  brought 
20  H.  7.  II.  by  one  who  had  no  Right  to  bring  it,  as  by  any  other  Woman  ex- 
Q  H^  \  pl  7.  ^^P*^  ^^^  Wife  of  the  dcceafed,  or  by  any  other  Man  '  except  the  next  Heir, 
Abridged  is  no  more  a  Bar  to  an  Appeal  by  another  Appellant,  or  to  an  Indid:ment, 
Bro.  Appeal,  {j^^j-,  ^^  Acquittal  on  an  infufficient  Appeal  or  Indidment  would  have  been. 
F?tz.Cor.68.  S'^^-  ^°-  ^^  ^°  ^^^^  ^^^^  Particular,  viz.  Whether  an  Acquittal  in  any 
e  But  Staund.  Court  which  has  a  Juriididlion,  be  fufficient  for  this  Purpofe :  Notwith- 
fo'beora  ^'^"'^irig  ^^e  "  Opinion  in  the  Book  of  4/fifes,  That  no  Acquittal  in  any 
pinion,  That  Other  Court  can  be  any  Bar  to  a  Profecution  in  the  Court  of  King's 
an  ..cquittal  Bcuch,  bccaufe  that  is  the  Highefl  Court,  I  take  it  to  be  fettled "  at  this 
ous^A^ear'  ^^7'  ^^^^  ^"  Acquittal  in  any  Court  whatfoever,  which  has  a  Jurif- 
is"a  good  Bar  diction  of  the  Caufe,  is  as  good  a  Bar  of  any  fubfeqent  Profecution  fcr 
to  an  India-  t^g  f^nic  Crime,  as  an  Acquittal  in  the  Highefl  Court.  And  therefore  it 
overfed  by  ""^h^^h  been  adjudged,  "That  an  Acquittal  of  Murder  at  a  Grand  SefTions 
Error.  in  Waks,  may  be  pleaded  to  an  Indidlment  for  the  fame  Murder  in  England. 

S.  P.C.  jo^.p^j.  ^}^g  p  j^ijjg  is^  xhat  a  Man's  Life  fhall  not  be  brought  into  Danger 
in^Cromptr    for  the  f\me  Offence  more  than  once. 

Jull    IIZ. 

pl.  15. 

But  this  feems  repugnant  to  all  other  Books,  and  to  what  is  faid  by  Staundforde  himTelf,  in  the  \t^y  fame  Page.  Indeed 
in  the  fecond  Edition  of  Hale's  Pleas  of  the  Crown,  there  is  a  Note  to  the  fame  EfFeil  with  what  is  faid  io  Staundforde; 
but  this  is  manifellly  mifpri.ited,  and  the  Vi^ord  Acquit  put  for  Attaint  f  Crompt.  Juft.  111.  pl.  4,  5.     Supra  ch  g. 

fea.  I ;,  16  4  Co.  46.  «  Fitz.  Coro.  444.  9  H.  ;.  2.  pl.  7.  Abridged  Bro.  Appeal,  39.  Coro.  3;.  Fitr. 
Coro.68.  S. P.C.  106.  Letter  B.  169.  Letter  A.  Crompt.  Juft.  112.  pl.  1  5.  2  H.  H.  P.  C.  248.  •'Suprach. 
27  fea   107.  1  20H.  7.  II.  b.  12.  a.      21  H.  6.  28.  b  29  a.      Abridged  Bro.  Appeal,  41.      Crompt.  Juft.  1 1  2. 

pl.  14.  S.  P.C.  106.  Letter  B.  H.P.C.245.  2  K.  H.  P.  C.  249.  ''Suprach.  23.  fea.  36,  37,  38.  »Supr3 
ch.  23.  fea.  39,  40,  41,42.  "'gAff.pli;.  "4Co45.b.       Raft.  Ent   3S5.  pl.  4.        riH.4   4ipI6. 

Abridged  Fitz  Monllransde  faits,  128.  25  E.  3.  44  pl-  16.  Abridged  Fitz.  Coro.  136.  41  Aff.  pl.  9.  Abridged 
Bro  Coro.  I  20  or  121.  Crompt.  Juft.  112.  pi.  8.  Fitz.  Coio.  zzo.  "1  Lev.  118.  1  Sid.  179.  Suprach.  25, 
fea.  41,42.         PSuprafea.  1,8,  9. 
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SeSK  II,     As  to  the  fixth  Particular,  viz.  How  far  an  Acquittal  df  a 
Perlbn   as  Principal  will  bar  a  fubfequent  Profecution  againft  him  as  Ac- 
cefliiry  ;  &  e  co?fuerfo^  how  far  an  Acquittal  of  a  Man  as  Acccilary  will  bar  ^ 
a  Profecution  againft  him  as  Principal :  It  feems  to   be  •'  fettled  at  this  h  pfc^^^  * 
''Day,  That  an  Acquittal  of  a  Manas   Principal   is  no  Bar   of  a   fubfe- 2  H.H.  P.c! 
quent  Profecution  againft  him  as  Acceftary  after  the  Fad,  becaufe  fuch|'^4- 
Acquittal  clears  him   only  of  the  Charge  of  having  committed  the  Fad,  Lett]  a.'"^" 
which  being  a  Crime  entirely  different  from  that  of  receiving  him  that  Prompt.  Juft. 
hath  committed  it,    there  feems  no  more  Reafon  that  the  Acquittal  of  it  |^' P', '^'" 
Should  Bar  a  Profecution  for  the  Receipt,  than  if  tliey  were  Ofi^nces  that  27  M.  pl.'io; 
bore   no  Manner   of  Relation    to    one  another.     But  it    is   "   holden   in  Abridged 
many  Books  of  good  Authority,  (contrary  to  what  is  admitted  "^  to  have  j^'^"    °"*' 
been  the  ancient  Law,)  that  the  Acquittal  of  a  Man  as  Principal  is  a  goodBro.  Coro. 
Bar  of  a  fubfequent  Profecution  againft  him  as  Acceffary  before ;  for  it  is  \'^^\  * 
faid.  That  fuch   an  Acceffary  is  in   fome  Meafure   "  guilty  of  the  Fadt^ch.  7. 
and  therefore   that  an   Acquittal  which  clears   a  Man  from  being   guilty "  Coot.  Flti. 
of  the  Fad,  doth  by  Confequence  clear  him  from   being  fuch  an  Accef-Fg'p  ^q^^" 
fary.     And  this  feems  reafonable  upon  the  Suppofition  that  a  Man  may  Lett.  C.  105. 
be  found  guilty  of  an  Indidment  againft  .him  as  Principal,  Upon  Evidence  f-^'-  ^-  ^• 
which  only  proves  him  to  have  been  an  Acceffary  before.     But  if  a  Man  Lamb.^fi!  2. " 
cannot  be  found  guilty  of  fuch  an  Indidment  upon  fuch  Evidence,  as  it  isch.7. 
llrongly  Miolden  that  he  cannot,  it  may  with  great  Reafon  be  faid,  that  ^' ^^    ^^'^' 
the  Acquittal  of  him  as  Principal  no  way  acquits  him  as  Acceffary   be-  j  h'  H.  P.  C. 
fore;  for   if  fo,   he   might  fave   himfelf  by   a  mere   Slip   in    the  Indid- ^44- 
ment,  and   bar  all  other  Profecutions  by  an  Acquittal  on  a  Trial,  which  ^™pi^'',8    '• 
in  Truth  never  brought  him  into  ^  Danger  of  his  Life,     And  it  is  upon  112.  pi.  7. 
this  Suppofition,  as  I  fuppofe,  that  it  is  holden  in  fome  ''  Books,  contrary  ^,'''*'^  ^''""' 
to  thofe  abovecited,  that  one  who  has  been  acquitted  as  Principal  may  be  rity  in  the 
tried  again  as  Acceflary  before,  as  well  as  after.  '  old  Book  is  « 

SeSl.  12.     But  it  feems  '  agreed.  That  an  Acquittal  of  a  Man  asAccef-f"  ^AbHdge'd 
fary  before,  or  after,  is  no  Bar  to  a  fubfequent  Profecution  againft  him  as  Fi«z.  Coro. 
Principal.  1-hkh  feems 

SeSi.  13.  Alfo  it  hath  been  holden,  that  an  Acquittal  of  a  Man  as  Ac- j^confiiknt* 
ceffary  to  one  Principal,  will  not  five  him  from  being  arraigned  afterwards  with  itfeif ; 
as  Acceffary  to  another  in  the  fame  Fad  3  but  for  this  I  fhall  refer  to  Chap.  '^^^'"^^^  Yni^. 

29,    SeCi.   46.  .  .  ample,  that 

Se5}.  14,     As  to  the  feventh  Particular,  viz.  How  far  the  Law  is   al- a  Man  may 
tered  in  thefe  Refpeds  as  to  an  Indidment  by  3  H.  7.  i.     It  feems  agreed,  [,"  ^^wke  p'^t 
^  That  by  the  Common  Law  an  Acquittal  on  an  Indidment  might  be  (0  anfwer, 
pleaded  in  Bar  of  an  Appeal  of  Death,  in  the  fame  Manner  as  an  Acquit-  ^^  ^"'^"^ 
tal  of  any  other  Felony  might  be  pleaded  in  Bar  of  a  fubfequent  Profe-  qu^ic/°Ani*' 
cution,  and  therefore  in  Favour  of  Appeals  a  general  Pradice   was  intro-  Fiiz.  Coro. 
duced,  '  not   to  try  any  Perfon   on  an  Indidment  of  Death,    till   after  ^^^.^^r^^j'^^"* 

all  other 
Books ;  for  it  fays,  That  a  Man  acquitted  as  Principal,  cannot  be  fo  much  as  arraigned  as  an  Acceflary  after.  And 
27  Aff.  pi.  10.  Abridged  Bro.  Coro.  105.  and  Fitz.  Coro.  200.  extend  only  to  the  Cafe  of  an  Acceffary  after.  And 
8  H.  5.  6.  pi.  26.  Abridged  Fitz  Coro.  463.  exprefly  goes  upon  the  Suppofition,  that  a  Man  may  be  found  guilty  as 
Principal,  upon  Evidence  which  only  proves  him  Acceffary.  "^  3.  P.  C.  105.  Lett.  B.  Fitz.  Coro.  424.  2  H.  H  P.  C. 
244.  «  Vide  fupra  ch.  ch  29.  feft.  13,14.  f  H.  P.  C.  266.  Keihv.  107.  Dallf  14.  8  Vide  fupra  feiflions  i,  8,  9, 
10.  ''  Keilw.  107.  Dalif.  14.  Lamb.  B.  2.  ch.  7.  '  Crompton's  Juftice  43 .  pi.  30.  Bro.  Coro.  i86.  ''  \'ide  fupra 
ch.  25.  feft.  15.  21  H.  6.  28,  29.  Abridged  Bro.  Appeal  41.  44  E.  3.  25.  pi.  36.  Abridged  Bro.  App  1  2.  H  P.  C. 
244,  24;.  47  E.  3.  16.  pi.  27.  Abridged  Fitz.  Coro.  104.  Bro.  Appeal,  33,  35,  102.  z  Leon.  161.  But  this  ij 
made  a  Qusre,  17  Ad.  pi.  i.  '  Vide  fupra  ch.  25.  fcfl.  15.  Crompt.  Juiiice  iii.  pi.  2,  3.  Kely  95,  96,  97* 
98.  2  Leon.  1^1.  IL  P.C.  244,  245.  S.  P.  C.  107.  Lett.  A.  Bro.  Appeal,  9.  32Aff.pl.  8.  Abridged  Bro. 
Appeal  119.  45  E.  3.  2;.  pi.  36.  Abridged  Bro.  Appeal,  12.  1 1  H,  4.  94.  pi.  56.  Abridged  Bro.  Appeal,  36* 
4.1  Aff  pi,  14.  .Abridged  Eto.  Apptal,  75. 

Vol.  IL  ^  C  tha 
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the  Year  and  t)ay  had  been  pafTed,  by  which  Time  it   often   liappened 
that  all  Was  forgotten ;  and  for  Reformatio?!  thereof  it  is  ena£led^  That  if 
any  Man  be  fain  or  Murdered,  and  thereof  the  Slayers,  Murderers,  Abet- 
tors^ Maintainers  and  Cofnjorters  of  the  fame,  be  indited,   that  the  fame 
Slayers  and  Murderers,  and  all  other  Accefj'aries  of  the  fame,   be  arraigned 
and  determined  of  the  fivie  Felony  and  Murder  at  ajiy  Time  at  the  King's 
Suit,  within  the  Tear  after  the  fame  Felony  and  Murder  done,  and  not  tarry 
the  Tear  and  Day  for  any  Appeal  to  be  taken  for  the  fame  Felony  or  Murder. 
And  if  it  happen  any  Perfon  Jiamed  as  Principal  or  Acceffary  to  be  acquitted 
of  any  fuch  Murder  at  the  King's  Suit,  within  the  Tear  and  Day,  that  then 
the  fame  Ju/lices  afore  -whom  he  is  acquitted,  fiall  not  fuffer  him  to  go  at  large, 
a  Vide  fapra  lut  ^  either  to  remit  him  again  to  the  Prifon,  or  elfe  to  let  him  to  Bail  ajter 
t'Ui'^ili.^^"^  DJferetion  till  that  Tear  and  Day  be  paffed.     And  if  it  fortune  the  fame 
Lett.G."      "  Felons  or  Murderers,  and  Accefj'aries  fo  arraigned  or  any  of  them  to  be  acquit, 
Crompt.  Juft.  ^y.  fig  Prijicipal  of  the  f aid  Felony,  or  any  of  them  to  be  attainted,  the  Wife  or 
».«»•  P  •  »•  3-^^^^  jj^-^  fQ  fjjjj^  fo  fain,  as  fall  require,  may  take  and  have  their  Appeal  of 
the  fame  Death  and  Murder,  within  the  Tear  and  Day  after  the  fame  Felony  and 
Murder  done,  againf  the  faid  Perfons  fo  arraigned  and  acquit,  and  all  other 
their  Acceffaries,  or  againf  the  Acceffarics  of  the  faid  Principal,  or  any  of 
them  fo  attainted,  or  againf  the  fiid  Principals  fo  attainted,  if  they  be  on 
live,  and  the  Benefit  of  his  Clergy  thereof  before  not  had ;  and  that  the  Appel- 
lant fall  have  fuch  atid  like  Advantage,  as  if  the  faid  Acquittal  or  Attainder  . 
>  VideS.P.C.^^^  y^Qt  been,  the  faid  Acquittal  or  Attai?ider  notwithftanding  ^ 
and  Raft.  Sta-      ^^'^t'  ^5-     ^^   feems  '  agreed,  That  this  Statute  fhall  not  be  conflrued 
tutes.  Title     to  extend  to  any  other  Appeal  but   of  Death,  nor  to  any  other  Acquittal 
^h'^p^'c"     ^"'  "P*^"  ^"  Indidment  j  from  whence  it  follows,  That  an  Acquittal  on  an 
I44*,  245.*     Indidlment,  or  Appeal,  for  any  other  ^  Felony  except  Death,  may  ftill  be 
2  h!  H.  p.  C.  pleaded  in  Bar  of  an  Appeal  for  the  fame  Crime,  and  that  an  Acquittal  on 
s^p'c  107   ^^  Appeal  of  Death  '  may  ftill  be  pleaded  in  Bar  of  an  Indidlment,  in  the 
Lett.  A.     "  fame  Manner  as  by  the  Common  Law. 

*H.  P.  C.  5^^^  i5_  How  far  a  Perfon  found  guilty  of  Manflaughter,  or  of  Ho- 
S.*P.cVo7.  filicide  7^  defendendo,  on  an  Indidment  of  Murder,  is  liable  to  be  tried 
Lett!  A.  "  again  upon  an  Appeal  by  Force  of  this  StatutQ,  fhall  be  coniidered  in  the 
\^;^t     next  Chapter. 

S.  p.  C.I  07. 
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^cB.  I.  TT  feenis  to  be  generally  agreed,   *  That  where-evei  a  Man*^PC.24!f' 
f   is  attainted  of  Felony,  either  by  Judgment   upon  a  Verdicft,  j.,' ^  "  /   ' 
or  by  *"  Outlawry,  or   Abjuration,   whether  upon  an  Indidlment  or  Ap-S.  p!c.  107; 
peal,  he  may  plead  fuch  Attainder  to  any  fubfequent  Indidlment  or  Ap-  ^^'^"^  ^• 
peal,  for  the  fame  or  any  other  Felony.     And  two  Reafons  are  given  for  6^co.  13.  b. 
fuch  Plea  to  a  fecond  Profecution  for  the  fame  Felony;  Firftj  "^  Becaufe  3  Inft-ziSi 
the  Life  of  the  Defendant  was  in  Danger  by  the  firil  j  and  it  is  againft  s^^;^ ,,},  j.  ■ 
a  Maxim  of  Law  to  bring  a  Man  into  fuch  Danger  more  than  once  for  fea.  38. 
one  and  the  fame  Offence  :  adly,  ^  Becaufe   generally  the  proceeding    in "  '^V-  ^^^J:  '* 
fuch  fecond  Profecution  cannot  be  to  any  Purpofe,  becaufe  the  iParty  is  ^g  £.^3^0! 
dead  in  Law  by  the  firft  Attainder,   and  hath  forfeited  all   that  he  can  pi-  s-.but  no 
forfeit,  and  therefore  it  is  faid,  That  it  is  equally  abfurd  to  attaint  him  ^l^^'li  ',h"" 
a  ^  fecond  Time,  as  to  attempt  to  kill  one  who  is  already  dead.     And  Qu*re  in  th« 
this  is  the  only  ^  Reafon  I  find  any  were  given  for  the  Plea   of  Autre-  Abridgment 
foits  attaint  of  one  Felony  to  a  Profecution  for  another.     But  where  both  °,  \l^  cp,g^ 
of  thefe  Reafons   fail  in   the  firft  Cafe,  and  the   latter  of  them   in  the  136. 
fecond  ;    and  alfo  in  fome  other  Cafes,   for  fpecial  Reafons,  the  Plea  of  ^^"^^  iS.H.t. 
Atitrefoits  attaiiit  feems   to  be  of  httle  Effed:,  as  in  the  following  In- ^^  a>.'foo. 
ftances.  «9H.  7. 19* 

Sea.  2.     Flrjl,  Where  the  firfl:  Attainder   is  reverfed  for  Error,  after  Abridged 
which  it  can  neither  be  pleaded  to  a  Profecution  for  the  fame  or  any  other  Bro.  Appeal, 
Felony;  becaufe  by  fuch  Reverfal  the  Attainder  is  of  no  ^  more  Force  J9' Core,  ui 
than  if  it  had  never  been  :  And  if  an  Acquittal  on  an  erroneous  Indidlment     '  £«„.  B. 
or  Appeal  will  not  bar  a  fubfequent  Profecutionj  furely  a  fortiori  an  At-  H.  P.  C.  24.7. 
tainder  reverfed  will  not  do  it.     But  it  is  agreed  to  be  a  good  Bar  while  it  c*^E/°°i5 
ftands  unreverfed,  becaufe  it  is  not  void  but  voidable  only,  Croinp.  uV 

Sect.  3.     Secondly^  Where   the  Attainder  was  at  the  Suit  of  the  King  p'- « • 
and  *"  pardoned,  and  after  the  Party  is  profecuted  upon  an  Appeal  j    for '  ^g'  ^^^  ,'* 
it  is  an  allowed  Maxim,  that  the  King  cannot  bar  the  Suit  of  the  Sub-  pi.  57.  * 
jedt,  and  if  he  cannot  bar  an  Appeal  by  pardoning  the  Offender  before   it  Abridged 
appear  Avhether  he   be  guilty  or  innocent,  there   cannot  but  be  much  lefs  6^4.6  pi  jq! 
Reafon  that  he  fliould  bar  it  after  the  Guilt  appears  by  a  Judgment  upon  Abridged 
Record.  i^i^  /      J     6  r     ^^ 

227.  Bro. 

Appeal,  10, 
Popham  107.  7  H.  4.  31.  pi.  t6.  Fitz.  Efcheat,  14.  Bro.  Coro.  w.  Fia.  Coro.  8ij  95.  Gont.  4  E.  4.  it.  pi. 
18.  Fitz.  Coro.  27.  See  the  Chapter  of  Judgment.  'See  the  Books  cited  to  the  precedent  Lett.  8S.P.  C.  106. 
Lett.  B.  12  Co.  100.  H.  P.  C.  247.  4  Co.  45.  3.  •>  Bro.  Coro.  11.  28  E.  3.  90.  pi.  j.  Abridged  Fii«.  Coi-o. 
139.  S.  P.  C.  107.  LcttB.  3lnft.  213.  Crompton's  Jiiftice  u3.pi.  3.  6  H.4.  6.pl.  29.  Abridged  Fitc.  Coro. 
427-    Bto.  Appeal,  10.  com.  12  Cg.  100. 

Bert  \. 
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^  ^c5l.  4.     Thirdly^  Where  a   Perfon    attainted  of  Felony,  Is   afterwards 

Abridged^^  iiididled  of  High  Treafon,  whether  before  or  after  his  '  Attainder;  for 
Bro.Treafon,  the  Judgment  of  Death  in  High  Treafon  is  not  only  different  from  that 
ii.Fitz.  cv  jf^  peiony,  but  the  Forfeiture  is  alfo  more  general,  (extending  to  Land  in 
2^13^  Poph"  Tail  as  well  as  to  Land  in  Fee-fimple,  fince  "^  the  Statutes  of  26  B..  8.  13. 
'07-  and  33  H.  8.  20.)  But  if  the  Felony  were  firft  committed,  it  feems '' agreed, 

^i'/'  ^"  ^'^'  That  the  Title  of  Efcheat  to  the  Felons  Lands  in  Fee-fimple,  vefled  in  the 
2  h!  H.  P.  C.  Lords  of  whom  they  are  holden  from  the  Time  of  the  Felony,  fhall  not 
'jz-  be  devefled  by  the  fubfequent  Attainder  for  the  Treafon,  as  it  would  be  if 

fer"vatio*n  to    the  Treafon  had  been  firft  committed. 

the  contrary  ScSl .  5.  Fourthly,  Where  an  Appellee  of  Larceny  hath  a  fecond  Ap- 
'"j^g"p5?°- peal  brought  againft  him,  hanging  the  firft,  and  afterwards  is  attainted  in 
107.  Lett.  B.  the  firft,  in  which  Cafe,  according  to  fome  ''Opinions  the  Court  may,  in 
Crompt.  Juft.  order  to  entitle  the  fecond  Appellant  to  a  Reflitution,  inquire  by  an  Inqueft. 
the^above^ci°"  "f  Office,  and  according  to  others "  by  an  Inquefl  taken  at  the  Mife  of  the 
tedYear-Book  Parties,  whether  fuch  Appellee  be  guilty  of  the  Larceny  or  not.  And  the 
*^i^\^-  F  '''Law  feems  to  be  the  fame  in  Relation  to  an  Indictment  of  ^  Larceny  fince 
port^of"it  ""^  the  Statute  of  21  H.  8.  ii,  which'  entitles  the  Profecutor  to  a  Reflitution 
leems  Repug-  of  his  Goods,  upon  the  Offender's  being  found  guilty,  &c.  in  the  fame  Man- 
"co  Lit  ^72  ^^"^  ^^  "P^^"*  ^"  Appeal.  Alfo  it  hath  been  ^  adjudged,  That  a  Perfon  at- 
392.  '  tainted  is  as  liable  to  anfwer  a  Perfonal  Aftion,  as  if  he  had  not  been  at- 

See  the  chap-  tainted.  For  otherwife  his  Attainder  would  give  him  a  Privilege  and  Pro- 
ture°  °'*'  teftion,  which  the  Law  is  far  from  intending  in  allowing  the  Plea  of  ^?(f- 
«=3lnft.  213.  trefoits  attaint  to  a  fecond  Profecution  for  a  new  Crime,  which  is  chiefly 
S.P.  c.  137.  p-rounded  on  this  Reafon,  that  the  Law  will  not  fuffer  an  abfurd  and  vain 

Letters.  g_,,  .        .  .      .  .       .  ■         1     i         i 

"  Vide  fupra   Thing  in  attainting  one  who  is  attainted  already. 

ch.  23.  feft.  ^f^,  6.  Fijthly,  Where  a  Perfon  attainted  of  one  Felony,  is  afterwards 
^^^^"^'^'^■^^■profecuted  as  a  Principal  in  another,  and  others  are  alfo  profecuted  together 
2  H.  H.  P.  C.  with  him  as  his  Acceffiries,  in  which  Cafe  it  is  faid,  ^  That  for  the  Bene- 
25?-  fit  of  Publick  Juftice  he  is  compellable  to  plead,  &c.  to  the  fecond  Profe- 

itz,  oro.  j^m-iQj^  jj-j  {.]^£  fame  Manner  as  if  he  had  not  been  attainted,  becaufe'  other- 
7  H.  4.  31.pl.  wife  the  Acceffaries  to  fuch  fecond  Felonies  could  not '  be  brought  to  their 
Abr'd  ed  Trials  for  want  of  a  Convidllon  of  their  Principal. 
titz.Coro.  81.  Sc5l.  7.  It  feems  ^  clear.  That  a  Judgment  againft  a  Man  on  an 
Bro.  Appeal,  Indidlment  or  Adlion  of  Trefpafs,  is  no  Bar  to  an  Indidment  or  Ap- 
V'd  ^dE  ?  peal  of  Larceny,  for  the  fame  taking,  becaufe  Trefpafs  and  Larceny  are 
44.  pi.  57.  Offences  of  a  different  Nature,  and  the  Judgment  for  the  one  entirely 
Abridged  differs  from  that  for  the  other.  Alfo  I  take  it  to  be  in  a  great  Meafure 
jj°'  ^'^"'  1  Agreed,  That  the  Judgment  of  Pai??  forte  &  dure  in  one  Felony  is  no 
Fitz.  Coro.  Bar  to  a  Profecution  for  another  becaufe  fuch  Judgment  neither  corrupts 
f^P  the  Blood,  nor  forfeits  the  Lands,  as   an  Attainder  doth.     But   it  feems 

pLiS.''^'"'  queflionable,  whether  it  may  not  bar  a  fecond  Profecution  for  the  fame 
s.  P.  c.  66.  Felony,  becaufe  the  Life  of  the  Party  was  brought  into  Danger  by  the 

H   P  C  2 1 2   f'^f *■• 

248.'  '      Se5f.  8.     It  is  •"  faid.  That  Autvefolti  attaint  or  cormB  was  no  Plea  for 

Bro.  Appeal,  ^^^  ^^j^q  had  broken  the  Prifon  of  the  Ordinary ;  but  for  this  I  fhall  refer 
fL.  Core,     to  the  Book  cited,  Ch.  33.  Se^.  9.  10. 
26. 

Vide  6  Ed.  4. 

4.  Abridged  Bro.  Coro.  147.         '  Vide  fupra  ch.  23.  feft.  55.  ;6.     H.  P.  C.  212,  ii,%.  8  3  Inff.    21^,  21J. 

Cro.  El.  516.  cent.  Cro.  El.  213.  '' Poph.  107.  '  Vide  fupra  ch.  29.  from  Sefl.  36.  to  fed.  4J.  ^  Vide  fupra 
ch.  35.  feft.  5.  7  H.  4.  35.  pi.  4.  Fitz.  Coro.  82.  .'310^.213.  Crompt,  Juft.  1 13.  pi,  4.  £)/.  308.  pi.  73. 
»S.P.G.  31,  32. 

ScB.  9. 
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Sec}.  9.  It  is  certain  that  an  Attainder  on  an  Indi(ftmcnt  of  Death  is  no 
Bar  to  an  Appeal,  by  Reafon  of  3  H.  7.  i.  fet  forth  more  at  large  in  tlie 
precedent  Chapter,  which  gives  an  Appeal  againll;  Pcrfons  attainted  of 
Death,  the  Benefit  of  Clergy  thereof  being  not  had,  as  it  is  certain  that 
it  cannot  at  this  Day.  But  it  feems  '  agreed.  That  in  all  other  Cafes  the  .h  p.c.247. 
Plea  of  Autrefoits  attaint  is  flill  of  the  fame  Force  as  it  was  by  the  Com-  2  H.  n.  w  c. 
mon  Law.  ^>°'  ^>'- 

SeB.   10.     The   Plea  of  Autrefoits  conviSi  feems  chiefly  to  depend  on 
this  Reafon,  "^  That  the  Party  ought  "^  not  to  be  brought  twice  into  Danger"  Videfupra 
of  his  Life  for  the  fame  Crime.     Upon  which  Ground  it  fcems  ^  agreed,  ["^Vil 
That  a  Convidlion  on  an  Appeal  or  Lidi6lmcnt  of  Burglary,  or  other  Fe- 39.  b.^la!" 
lony,  may  be  pleaded  to  an  Indidment  or  Appeal   for  the  fame  Felony :  47- a- 
And  that  a  Convidlion  of  Manflaughter  in  an   Appeal  of  Death  may   be,^  ^""- ^^-(^ 
pleaded  in  Bar  of  a  fubfequent  Indictment  or  Appeal  of  the  fame  Death  j  40.  a. 
and   that  the  Reafon  why  fuch  a  Conviction  on  an  Indidtment  of  Death  ^,^'^""- 83- 
cannot  be  pleaded  to  an  Appeal  as  well  as  to  an  Indictment  (unlefs  the  ^,'°™pi'  j|''^' 
Perfon  fo  convicted  be  admitted  to  his  Clergy,  or  at  leafl  have  prayed  it,)  Ke!>-  94.  98. 
'  depends  entirely  on  3  //.  7.  i,  which  exprelly  giving  an  A}.>peal  againll:  ■^\^°{^'^l'^  . 
Perfon  attainted  on  an  Indictment  of  Death,  who  hath  not  had  his  Clergy,  cro.  Ca.%7! 
cannot  but  be  thought  to  give  it  as  well  againft  a  Perfon  conviCted,  fince '  y'-^^  «  And. 
every  Attainder  includes  a  Conviction  and  more;  and  it  is  wholly  owing ^^^-^    g 
to  the  Default  of  the  Court,  which   fliall  not  prejudice  any  one,  that  a  3  Mod.  156, 
Perfon  convicted'  is  not  attainted  '".     But  I  do  not  find  any  Authority  that  J'^- 
^  Conviction  of  one  Felony  may   be  pleaded  in  Bar  of  another  3  but  on  f VideS.  P.c! 
the  contrary  it  is  plain,  That  it  was  anciently  the  ufual  ^  PraCtice,  where  a  '  So-  Lett.  A. 
Clerk  was  indiCted  of  feveral  Felonies,  and  tried  and  conviCtcd  of  one  of^g'"'^'  ^^^7. 
them,  and  demanded  by  the  Ordinary,  not  to  deliver  him  upon  fuch  De-  Crompt.  juft. 
mand,  but  to  detain  him  in  Prifon  till  he  had  been  arraigned  of  all  the  "3- 
Felonies   whereof  he  ftood   indicted.     Alfo  it  feems '' agreed,  That  even  3^^'^^^°'°* 
after  the  Statute  of  25  E.  3.  5.  de  clero,  a  Clerk  convict  of  one  Felony,  s.p!c.  108. 
might    immediately,    while   he   flood   at  the   Bar,    be   arraigned   of  any  ^^"^''  '^• 
Other.  fea  ,,7. 

SeB.   1 1 .     But  it  feems  to  be  admitted  '"  as  a  general  Rule,  That  after  See  the  Pre. 
a  Clerk  convict  was  once  delivered  to  the  Ordinary,  he  could  not  after- g'"'''^  "'^^ 5 
wards  be  impeached  either  for  the  fame,  or  any  other  Felony  committed 's.  P.  c.  io3. 
before  fuch  Delivery  to  the  Ordinary,  whether  it  were  within  the  Benefit  of  ^"'-  '^• 
Clergy  or  not:  And  tho'   this  be  fo  far  remedied  '^  by  8  El.  4.   and   iSjlf"^''^* 
El.  7.  That  a  Perfon  admitted  to  his  Clergy,  for  any  Felony,  fliall  not 'Dyer  214, 
in  Refpect  thereof  bar  a  fubfequent  Profecution   for  another  Felony  not?.''* 
within   the   Benefit   of  Clergy  j    yet,    as   I    take    it,    the   Law    generally  249,'    '^^' 
ftill  continues  as  it  was,  as  to  the  Felony  whereof  the  Party  who  is  ad-Suprach.  3j. 
mitted  to  his  Clergy  is  convicted,  and  alfo  as  to  other  Felonies  within  ff  "'' ^^ 
the  Benefit   of  Clergy    committed    before    fuch   Admittance,    whereof  it  1 8  H.  8.2. 
feems  agreed,  That  regularly  one  admitted  to  his  Clergy  fhall  not  be  after- P'-  '-• 

1  ■  J  °  3  Inll.  131. 

wards  arraigned.  Kely.93,.03. 

SeSf.   12.     It  feems  to  have  been  long  fettled,  That  not  only  he  who  Crompt.  juft. 
hath   been   admitted  '  to   his   Clergy   on  a  Conviction   of  Manllaughter,  j  'J  P'-  ^'  9- 
upon  an  Indictment  of  Murder,    but  alfo  that  he  who  being  called  to  Fitz.  Coro. 
Judgment  on  fuch  a  Conviction,  hath  ""  prayed  his  Clergy,  but  hath  not^j^. 

ch.  33.  from 
fedl.  121  to  130.        '  4  Co.  40.     Weiherel's  Cafe,  45.  b.  46.     Ciompt.  Juft.  loz.  pi.  lo.     Vide  Cro.  Ja.  282.      Vdv. 
204,205.      1  Buill.  241.     See  the  Cafes  cited  to  the  next  Letter.          "■  z  Lejn.  160,  161.      i  And.  68.     4  Co.  4;.  b. 
46.  a.     Kely.  93,  &c.     3  Inll.  161.      Co.  Eot.  55.  b.  __[Salk.  63.      a  H.  H.  P.  C.  250,  390.     This  is  left  doubtful, 
2  Uol.  Rep,  47 i. 
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been  adlually  admitted  to  it,  may  bar  any  fubfequent  Appeal  for  the  fame 

Death,  as  he  might  by  the  Common  Law.     And  fo  to  the  Objedion  from 

the  feeming  Abfurdity,  that  if  the  Law  be  fo,  he  that  hath  his  Clergy  on 

a  Conviftion  of  Manflaughter  will  be  in  a  better  Cafe  than  if  he  had  been 

wholly  acquitted,  it  may  be  anfwered,  That  this  doth  not  depend  on  any 

Reafoning  from  the  Nature  of  the  Thing,  but  from  the  Statute  of  3  H.  7. 

I.  which  exprefly  takes  away  the  Plea  oi  Autrefoits  acquit  in  this  Cafe,  but 

by  fuffering  even  Perfons  attainted  on  an  Indidtment  of  Death,  who  have 

been  admitted  to  their  Clergy  to  plead  fuch  Admiffion  in  Bar  of  an  Appeal, 

plainly    feems   to   have    intended    to    leave   the  Benefit  of  Clergy,  as  it 

flood  before. 

»Salk.63.         SeSl.   13.     Alfo  it  hath  been  adjudged,  '  That  it  is  not  material  whether 

Keiy.  91, 92,  the  Appeal,  in  Bar  whereof  fuch  "Convidtion  and  Clergy  are  pleaded,  were 

94^104,  '°7.^£pgj^^jj^g  ^j  ^j^g  X\n^t  of  fuch  Convidllon  or  not  j  fince  the  Judges  "may, 

But  the  con-    if  they  think   fit  in  their  Difcretion,  proceed  on  an  Indidtment  of  Death, 

!"u^  [",j '     notwithftanding  an  Appeal  thereof  be  depending  ;  and  therefore  as  on  the 

to  be  noiden  _p         ...   ».  i  \      •  c  r  y         -i  ta/t       i 

in3lnft.  131. one  Side  the  Party  is  liable  to  be  hanged,  it  found  guilty  ot  Murder  on  a 
"  Supra  ch.  Verdidt  againft  him  on  fuch  Indidtment,  pending  an  Appeal,  it  cannot  but 
andditNotesbe  equitable,  that  on  the  other  Side  he  fliould  have  the  full  Benefit  of  the 
toch.  35.      Verdidt,  if  found  in  his  Favour. 

^a.  14.  ^  ^^^_  j^^  But  there  have  been  many '  Opinions,  That  unlefs  the  Court 
96/97!  98!'' call  a  Man  to  Judgment  on  a  Convidtion  of  Manflaughter  on  an  Indidt- 
«iSid.  316.  ment  of  Murder,  he  cannot  demand  the  Privilege  of  his  Clergy,  and  con- 
Catth.  1 7,  feq^jently  cannot  plead  fuch  Convidtion  and  Clergy  thereon  had  or  prayed, 
Kejy.  106.  in  Bar  of  an  Appeal.  And  accordingly  it  was  folemnly  refolved  ""  by 
Vide  Dyer  ^11  the  Judges,  except  one,  in  the  latter  End  of  the  Reign  of  King 
2i7,*p''49-  J^^^^^  *^^  fecond.  That  the  Court  might  delay  the  Calling  a  Convidl 
296.  pi.  60.  to  Judgment,  to  hinder  him  from  praying  his  Clergy,  (efpecially  if  an 
'' 3  ^^o"!' ' 56. Appeal  be  depending,)  in  Order  to  make  him  liable  to  an  Appeal.  But 
Kely.' 1^06.  the  contrary  feems  "  to  be  fully  fettled  in  the  Cafe  of  Annftrong  and 
•Skin. 670,  Lijle^  wherein  it  was  adjudged  upon  great  Deliberation,  That  a  Con- 
^7^'jj  vidtion  of  Manflaughter   on  an  Indidtment  of  Murder,   and  the  *■  Prayer 

39"  '  ^^*'  of  Clergy  thereupon,  may  be  pleaded  In  Bar  of  an  Appeal  of  the  fame 
Keiy.93.  Death,  whether  fuch  Prayer  were  made  upon  the  Party's  being  called 
lo^'  I'o?!  ^^  Judgment  or  not.  For  it  feems  to  be  s  admitted,  even  by  thofe  of 
Sdi'.  62,63.  the  contrary  Opinion,  That  the  Delay  of  the  Court  in  not  admitting  a 
'But  Note,  Man  to  his  Clergy  who  prays  it  when  called  to  Judgment,  fliall  no  Way 
SeVhe  Par-  prejudice  him,  but  that  he  may  bar  an  Appeal  by  pleading  a  Convidlion 
ty  was  aflu-  and  Prayer  of  Clergy  as  much  as  if  he  had  been  adtually  admitted 
ally  admitted  ^^  j^^  ^^^  ^^i^  fhould  it  be  more  reafonable  that  the  Delay  of  the 
intheiiS  Court  in  not  calling  a  Man  to  Judgment,  fliall  put  it  in  the  Power  of 
Bench.  the  Court  to  make  fo  high  a  Privilege  in  Favour  of  Life,  wholly  preca- 

fea''^iV"^'^  rious  and  difcretionary  ?    To  which  may  be  added.    That  a  Demand  of 
\  kll't%.    Clergy   by  a  Convidt  before  he  is  called  to  Judgment,  feems  in  Strict- 
4C0.  45,  46.nefs  to  i^e  as  legal  as  a  Demand  after  a  Call  to  Judgment;  fince  when- 
Satk.  63°'''     ever  a  Perfon  appears  to  have  a  Right  to  his  Clergy,  as  he  feems  plain- 
ly to  do,  when  his  Crime  is  found  to  be  fuch  as  is  within  the  Benefit 
of  it,  it  feems  a  necefiary  Confequence  that  he  has  a  Right  to  pray  it. 
»'Suprach.33.  And  it  feems  '^  agreed,  That  by  the  ancient  Common  Law,  Clergy  might 
fedt. iio.iii.be  demanded  upon  the  Prifoner's  firfl  Arraignment.     And  tho'  afterwards 
for  fpecial  Reafons,  the  Judges  made  it  a  Rule  not  to  admit  any  one  to 
it  till  after  he  had  pleaded  j  yet  I  find  it  no  where  holden  in  the  old 
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Books,  That  a  Man  could  not  legally  demand  it  till  called  to  Judgment. 
Neither  doth  the  '  Opinion  to  the  contrary,  in  the  Report  of  the  Cafe  of » i  Salk.  63. 
Armjlrong  diwd^  Lijle,  grounded  upon  the  Authority  of '-.Stw/'s  Cafe,  feem^jjy, '°^- 
to  be  at  all  made  out  by  that  Cafe, 

SeB.   15.     But  it  feems  clearly  fettled,  That  whenever  the  Record  on 
wliich  a  Man  is  convicted  of  Manflaughter,  and  admitted  to  his  Clergy, 
on  an  Indictment  or  Appeal  of  Murder,  is  erroneous,  either  in  Refpect 
of  Infufficiency  "  in  the  Indictment  or  Appeal,  or  for  a  '' Mif-trial,  io?r.'4Co  39  b. 
fo  that  his  Life  was  not  in  Danger  at  the  Trial,  &c.  he  cannot  plead  ^^^h  ^°^^' '^^7- a^-^ 
Conviction  and  Clergy  thereon  had,  in  Bar  of  a  fecond  Indictment  or  Ap-  i,,.  pi.'  4,  j. 
peal.  '^bQo  14.  b. 

SeB.   16.     It  hath  been  adjudged,  ^  That  the  Conclufion  of  a  Plea  of-3  inft  131. 
Autrefoiti  conviB  of  Manflaughter,  and  Clergy  thereon,  &c.    may  be  t'l- 
\\\tx  petit  judicium  fi  prcediSl'  A.  B.  iteriun  de  eade?f}  inorte,  de  qua  jhnel  con- 
liBus  eff,  rcjpojidere  compelU  debeat ;    or  thus,  ^  petit  judicitan  ft  prcsdiB' 'Cokt'i'Ew: 
A.  B.  appdlum  fuum  pr(zdi6i  verCus  eufn  de  morte  pj-adiSi'  habere  feu  manii-  5  5  ■  ^• 

y,    ,    -^       ^  -  ■^  -^  3  lift  '31- 

tcnere  debeat.  ^  g  Crompt. 

SeB.   17.     It  is  faid  s  to  have  been  adjudged  in  Holcr^ft'sCi.{t,  Thatjuii  u  i.pi.6. 
a  Verdict  finding  a  Man  guilty  of  Homicide  y^  defendendo  on  an  Indict- '  ^°''^'' ^"'' 
ment  of  Murder  may  be  pleaded  to  an  Appeal  of  the  fame  Death ;  but4.co.  45.  b. 
this  was  certainly  not  the  very  Point '' in  Queftion  in  that  Cafe;  neither 46- 
do  I  find  it  exprefly  taken  Notice  of  in  any  Report  of  it.     However,  ^g^,^**"'  '  °* 
fince  it  feems  clear.  That  fuch  a  Conviction  would  be  a  good  Bar  of  an  3  Inft.  13X. 
Appeal  at  the  Common  '  Lawj  and   fince  it  is  not  within   the  Letter  of/y  j'^V^^/a 
3  iJ.  7.  I.  which   mentions    only  Perfons   acquitted  or   attainted,  it  fliali fea' ^o"^ 
not  eafily  be  conftrued  to  be  within  the  Meaning  of  it,  "^  being  in  this '' Vide  3  Inft. 
Refpect  a  penal  Statute,  and  derogatory  from  a  Maxim   of  the  Common  j^^J" 
Law  in  Favour  of  Life.     And  tho'  it  be  in  a  great  Meafure  '  agreed,  Thati,  And.  68.  , 
the   Statute  in   giving  an  Appeal   againft  a  Perfon  attainted    of  Murder  4  Co.  46.     _ 
doth  by  necefi"ary  Confequence  give  it  as  well  againft  one  convict  of  Mur-  "^"  ^  ''"^ 
der,  becaufe  every  Perfon  attainted  is  convict  and  more ;  and  if  an  Ap- 
peal fhould  not  lie  againft  a  Perfon  convicted   until  he  were  attainted, 
it  would  be  wholly  in  the  Power  of  the  Court,  by  delaying  to  give  Judg- 
ment on  a  Perfon  convicted,  to  bar  an  Appeal.     Yet  fince  thefe  Reafons 
hold  not  in  tlie  Cafe  of  one  convict  of  Homicide  fe  defefidendo  only,  it  may 
well  be  argued,  That  a  Conviction   thereof  may  ftill  be  a  good  Bar  of 
an  Appeal. 
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CHAP.     XXXVII. 

Of  Pardon, 

E  F  O  R  E  I  proceed  to  confider  in  what  Manner  a  Pardon  is  to  be 
j_^  taken  Advantage  of,  it  may  not  be  improper  to  premife  fome  Things 
concerning  the  Nature  of  Pardon  in  general,  as, 

1.  By  whom  it  is  grantable. 

2.  Where  it  is  grantable  of  Right. 

3.  What  is  the  Nature  of  a  Pardon  of  Grace. 

^eB.  1.     As  to  the  firft  Point,  'viz.  By  whom  a  Pardon  Is  grantable: 
It  feems  that  anciently  the  Right  of  pardoning  Oifences  within  certain  Di- 
ftridts  was  claimed  by  the  Lords  Marchers  and  others,  who  had  Jura  re- 
galia   by  ancient  Grants '  from  the  Crown,  or  by  Prefcription ;  but  it  is 
[utrof  27       enafted  by  27  H.  8.  24.  Par.  i.  Hhat  no  Perfon  or  Perfons,  of 'what  Eftate 
H.  8.  ch.  24.  p^  p)egree  foever  they  be,  fiall  have  Poicer  to  pardo?i  or  remit  any  Treafons  or 
Co.Litt.ii4-  p^ig^ig^  ivhatfoe'ver,  nor  any  Accejfaries  to  the  fame,  nor  any  Outlawries  for 
Crompt.  Juft.  fuch  Ofences,  nvhether  committed  in  England  or  Wales,  or  the  Marches  of 
116.  pi.  19-   the  fame ;  but  that  the  King  pall  have  the  'whole  and  fole  Power  aitd  Authori- 
\.It.t^c!°^'  ty  thereof  united  and  knit  to  the  Imperial  Crcwn  of  this  Realm,  as  of  good 
3  inft.  233.     jiight  and  Equity  it  appertaincth. 

As  to  the  fecond  Point,  viz.  Where  a  Pardon  is  grantable  of  Right,  I 
fhall  endeavour  to  fhew  where  it  is  to  be  fo  granted. 

1 .  To  Perfons  found  guilty  pf  Excufable  Homicide. 

2.  To  an  Approver  who  hath  convicted  an  Appellee, 

3.  To  Robbers,  Clippers,  Burglars,  &c.  who  fliall  difcover  two  or 
more  guilty  of  Robbery,  &c. 

Sedl.  2.  And  firft.  As  to  Perfons  found  guilty  of  excufiible  Homicide, 
it  is  enadted  by  the  Statute  of  Gloucefter  9.  That  in  Cafe  it  be  fowid 
by  the  Country,  that  a  Perfon  tried  for  the  Death  of  a  Man,  did  it  in  his 
bFor  the  Defence  or  by  Misfortune,  then  by  the  Report  ^  oj  the  Juftices  to  the  King,  the 
Form  of  a  j^j„g  JJ^all  take  him  to  his  Grace,  if  it  pleafe  him.  By  which  at  firft  Sight  it 
Certiorari  in  ^^^^^  ^^  ^^  implied.  That  it  is  left  to  the  Difcretion  of  the  King,  whe- 
anta^Padon  thcr  he  wiU  grant  a  Pardon  in  fach  a  Caie  or  not.  And  agreeably  hereto 
thereon,  jj.  jg  f-^id  in  four  fevcral  Notes  "-"  in  Fitzherberf  s  Abridgment  of  Cafes  in 
SeeRegifter  ^^  X\m^  of  Ed-ward  3.  That  a  Perfon  found  guilty  of  Homicide  fe  de~ 
«FUz.  Coro.  fendeiido  is  to  be  remitted  to  Prifon  in  Order  to  attend  the  King's  Grace: 
284,286.  p^^^  yet  in  two  other  Notes  of''  Cafes  in  the  very  fame  Year,  it  is  faid, 
287,  J  5  4-  ■' 

^'^°  ^'""and  4+  Ed    3    44.  pl.  5  5-       Abr.  Fitz,  Coro.  94.  and  2  H.  4.  .  8.  p).  5.        Abr,  Bro.  Forfeiture,  9.  are  to 
[heUcParpofc.        -Fitz,  Coro.  297.36..  ^^^^ 
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That  in  fuch  a  Cafe,  if  the  Prifoner  caiife  the  Record  to  conie  into  t];ie 
Chancery,  the  Chancellor  will  make  him  a  Charter  of  Pardon,  without 
fpeaking    to  the  King;  and  this  feems  to  be  '^  fettled    at  this    Day,  and 'S.  P.  c.  1^. 
agreeable    to  the  ancient  ''  Common  Law,    which  Diall  not   without  ex- l'"'^- ''^• 
prefs  Words  be  reftrained  by  a  Statute  which  fecms  to  be  made  in  Affirm-  ^  i^\  ,',5^ 
ance  of  it.     And  therefore  thcfc  Words  in  the  Statute,  If  it  fiall  pleafe  the  in- 
King,  fliall  be  taken  as  fpokcn  only  out  of  Reverence  to  him,  and  not  as  ^"  ^  ^  ^'f  • 
intended  to  make  the  Right  of  the  Subjed:  to  fuch  a  Pardon  precarious.  29.  fcft.  24. 
And  the  Cafes  above-cited,  which  feeni  to  be  contrary,  may  be    recon- ^'°- ^^''^''t.de 
ciled  with  the  others  by  intending  them   to  mean   only  the  Grant  of  the  ill\\°"\^^ 
King's  Pardon   to  a  Perfon  reprefented    to  him  as  guilty  of  Homicide   /t' pi.  27. 
dejhideiido  only,    without   any   Certiticate   of    the  Verdift   upon  Record ;"  ^"^*  ^^"^'x- 
for  none   of  thofe  Cafes  make   any  Mention    of  fuch  Certificate,  as  the  Braa.'i.j'b.  3. 
others  do  5  and  if  there  be  no  fuch  Certificate,  it  feems  plain  that  the  Grant  '^''P  '7- 
of  a    Pardon  is   a  Mere  Matter  of  Favour.     However  it  feems  to  have  ^""^^J^-^  ^^^^ 
teen  always  ^  agreed,  That  the  Forfeiture   of  Goods  by  fuch  Homicide  1 9  to  the  end 
may  be   laved  by  a   Pardon,    (which   in   this   Particular  Cafe  feems   to"^'*"^  ^'^^p- 
purge  the  Offence  ah  initio^     And  it  hath  been''  adjudged.  That  fuch 'cfeet},eB^,g,„ 
a  Pardon  is  as  neceflary  for  one  who    is  indid;ed  only  of  Homicide  fe  died  to  the 
dcfende7ido  and  confefles  it,  as  for  one  who  is  found  guilty  of  Homicide  fc  °^}l^^^V}^  "^ 
defendcndo  on  an  Indictment  of  Murder.     And  if  he  were  found  guilty  of  and  \  h.  7'. 
having  fled  %  ^c.  I   queflion  whether  the    Pardon  will  fave  the  Forfei-  z  r'.  3- 
ture  of  the  Goods  by  Reafon  of  the  Flight ;  for  that  is  grounded  not  on  pj^^'  q^^^ 
the  Homicide,  but  on   the  Contempt  of  the  Law  in  not  flanding  to  it's  61.  Bro.  Co» 
Judgment.  ro.  issor 

Sc'ff.  2-  Secondly,  In  what  Manner  an  Approver  who  convidls  thepoff^j-f  „_ 
Appellee  is  intided  to  a  Pardon,  hath  been  already  fiiewn.  Chap.  24.  :H.  4.  is. 
8ca.  27.  ^l^^r^  ^j 

Sc5i.  4.     'thirdly.  As   to  Robbers,   Clippers    and   Coiners,    and    Burg-  Fitz.  coro. 
lars,  &c.  who    fhall    difcover  two  or  more  guilty  of  Robbery,  &c.  it  is  69- 
enaded  by  4  Gf  5  /r.  Gf  M.  8.  that  if  any  Perfon  or  Pefhns,  'being  out  ofl'°-  ^'"^'''• 
Prifon,  JJ:aU  after  the  2 ^th  Day  of  Mzrch.  1691.  commit  any  Robbery,  and^  KeiUv.  ^j. 
■q/Urioards  difcover  two  or  more,  ivho  then  had,  or  aftericards  fall  commit  P'„^- 
miy  Robbery,  fo  as  two  or  more  of  the  Pcrfons  difcover ed  JJmU  be  cpnviSfed  c/"  a  bridged 
fuch  Robbery,  any  fuch  Difcoverer  Jl)ail  hi?)fef  have,  and  is  hereby  entitled  to  f"z-  Coro. 
the  gracious  Par  dun  of  their  Majeflies,  their  Heirs  and  Sue  ce for  s  for  all  Rob-  ^^-^r-^^^Yh 
bcries  which  he  or  they  fjall  have  cotnmitted  at  any  Time  or  Times  bejore  fuch  Coio.  2S6/ 
T>ifcovery  made,  which  Pardon  fall  be  hkcwife  a  good  Bar  to  any  Appeal -^t-.^^^'^^^ 
brought  for  any  fuch  Robbery.  Chap"er''of 

Se5i.  5,  Alfo  it  is  enadled  hy  6  &  j  IV.  2-  17.  T'hat  if  any  Perfon  or  Falfifying 
Perfons,  being  out  ofPrifon,  fiall  after  the  firft  Day  o/May  1695.  be  guilty  ^''^''^^^"• 
cf  clipping,  coining,  counterfeiting,  wafnng,  filing,  or  otherwife  dimi?iifing 
the  Coin  of'  this  Realm,  and  afterwards  difcover  two  or  more  who  then  had, 
or  afterwards  fall  commit  any  of  the  f aid  Crime  s,fo  as  two  or  more  oj  the  Per- 
fons  difcavered  fall  be  convi^ed  of  the  fame,  any  fuch  Difcoverer  fall  hinfelf 
have,  and  is  hereby  intitled  to  the  gracious  Pardon  of  his  Majefy,  his  Heirs 
and  Succefors  for  all  fuch  his  Crimes,  which  he  or  they  have  committed  at  any 
Time  or  Times  before  fuch  Difcovery  made. 

Sect.  6.     Alfo  it  is  enafted  by  10  £?  11  JF.  3.  23.  (which  excludes  ''fVidefuprs 
all  Perfons  from  their  Clergy  who  fliall  by  Night  or  Day,  in  any  Shop,  ^^-  3^  f««- 
Ware-houfe,  Coach-houfe  or  Stable,  privately  and  felonioully  fteal  any  Goods, 
Wares  or  Merchandizes,  being  of  the  Value  of  55.  or  more,  altho'  fwch  Shop, 
£?c.  be  not  adually  broken  open,  and  altho'  no  Perfon  be  therein,  or  fliall 
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affifl,  hire  or  command  any  Perfon  to  commit  flich  Offence,)  I'bat  if  a?iy 
Perfon  or  Perfo7is  after  the  ttventieth  Day  of  May  1699.  fall  commit  any 
Burglarv,  Hoiife- breaking,  or  Felony  in  fiealing  of  any  Horfc,  cr  Horfes,  or 
any  Money,  Wares  or  Goods,  from  ivhom  the  Benefit  oj  Clergy  is  by  the  fajd 
ASl  taken  a-way,  and  being  out  of  Prifon,  JhaJl  difcover  two  or  more^  who 
then  had  or  after  fall  commit  any  fuch  Burglary,  Horfe-fealing  or  Felony,  as 
aforefaid,  afid  fall  be  conviSied  thereof  or  ca'ufe  to  he  difccvered  and  appre- 
hended tivo  or  more,  'who  fall  be  con'viSled,  as  aforefaid,  every  fuch  Difcoverer 
fall  have,  and  is  hereby  intitled  to  bis  Majefifs  mofi  gracious  Pardon  for  the 
Burglaries,  Houfe-Breakifjgs,  Hojfe-ftealings,  or  Felonies  as  aforefaid,  which 
he  or  fine  or  they  fall  have  committed  at  any  Tijne  or  Times  before  fuch  Dif- 
covery  made ;  which  Pardon  fall  be  likewife  a  good  Bar  to  an  Appeal  for  any 
fuch  Burglary,  Sec. 

Se£l.  7.     And  it  is  farther  enabled  by  5  Anna,  31.  SeB.  4.  That  every 
a  Videch.      Perfon  who  fall  be  guilty  of  Burglary,  or  oj  the  ^  felonious  breaking  and  eji-  _ 
sj.fromfea.  fering  any  Hoife  in  the  Day-time,  and  after  fall  difcover  two  who  fall  have 
106?  ^  *      committed  fuch  Burglary  or  Felony,  fo  as  they  be  conviSf,  Sac.  fall  have  40  1. 
&c.  and  be  entitled  to  a  Pardon  of  all  Burglaries  and  Felonies,  except  Mur- 
der and  Treafon ;  which  Pardon  pall  be  a  Bar  to  an  Appeal,  &c.  [  1 07]  [108]  =|-a 

As  to  the  third  Point,  viz.  What  is  the  Nature  of  a  Pardon  of  Grace  ^ 
1  fhall  confider  the  following  Particulars  i 

1.  Where  fuch  Pardon  is  good  in  Law. 

2.  What  istheEffeftofit. 

3.  Whether  it  may  be  waived. 

As  to  the  firfl  Point,  viz.  Where  fuch  a  Pardon  is  good  in  Law ;  1 
Ihall  confider. 

1 .  What  is  required  to  make  a  good  Pardon  of  Felony  in  general, 

2.  What  is  particularly  required  in  a  Pardon  of  Treafon,  Murder, 
or  Rape. 

3.  How  £ir  the  Pardon  of  one  Man  may  difcharge  another. 

4.  How  far  it  is  neceffary  that  the  Pardon  of  feveral  Perfoas  for  Felony, 
be  feveral. 

5.  Whether  the  King's  Grant  of  a  Protedion,  or  of  a  Place  of 
Truft  to  a  Traitor  or  Felon,  carry  with  it  an  implied  Pardon  of 
his  Crime. 

6.  What  is  required  to  make  a  good  Pardon  of  Offences  not 
capital. 

7.  Whether  any  Offence  can  be  pardoned  before  it  is  committed. 

8.  Whether  there  be  any  Offence  which  cannot  be  pardoned  after  it 
is  committed. 

9.  How  far  a  Pardon  may  be  of  Force  againfl  the  private  Interefl 
of  the  Subjedl. 

10.  Whether  it  may  be  conditional. 

11.  Where  a  Pardon  is  void  in  Refped  of  a  wrong  Recital. 

SeSl.  8.  As  to  the  firft  Particular,  viz.  What  is  required  to  make  a 
good  Pardon  of  Felony  in  general :  It  feems  to  be  laid  down  as  a  gene- 
ral Rule  in  many  Books,  that   where-ever   it  may  be  reafonably  intended 

that 
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that  the  King,  wIkih   he   granted  fuch  Pardon,  was  not  fully  ■"  apprifcd 'sr^.e  zo.s. 
both  of  the  Heinoufnefs  of  the  Crime,  and  alfo  how  far  the  Party  Ihnds  Bro"tjntier 
convicted  thereof  upon  Pvccord,  the  Pardon   is   void,  as  being  gained  by  Af  Pardon  19. 
Impofition  upon  the  King.     And  this   is  very  agreeable   to  the  Reafon   oi^  j[|^j^ /'' 
the  Law,  which  fcems  to  have  intra Ittd  the  King  with  this  high  Prero- Uro.' p^a^tenc, 
gative,  upon    a   fpecial  Conlidence  that   he    will    fpare  thofe  only  whofe '5- 6  Co.  13. 
Cafe,  could  it  have  been  forefeen,  the  Law  itfelf  may  be  prefumed  vvil-^j|[f"^^^^  „_ 
Ung  to  have   excepted    out   of  its  general   Rules,  which  the  Wit  of  Man  But  Ncte, 
cannot    pofiibly  make  fo   perfed;  as   to  fuit  every  particular  Cafe.     And '''"*!  ^':"'°^' '" 
upon  this  Ground   it  hath   been  holden,  ''  that  if  one  be  indided  by  thefe cai'e  f^fhe  " 
Words,  that  he  had  flain  a  Man  for  having  fued  him  in  the  King's  Court,  Ti'le  of 
and  the  King  make  him  a  Charter  of  all  Manner  of  Felonies;  this  Char- pj'.'J^!;'' °^ 
ter   fliall  not   be  allowed,  becaufe   it  Ihall  be  intended  that  the  King  wascniKs''\h'e^' 
not  acquainted  with   the  Heinoufnefs   of  the  Crime,  but   deceived  in    his^''°'''^=- ''=' 
Grant.     Alfo  where    one    outlawed   in  an  Appeal  of  Felony  prayed  his^m'in^the**^ 
Clergy,  which  was  counterpleaded  on   the  Account  of  Bigamy,  ^c.  and  King's  Couit. 
afterwards  purchafed  a  Pardon,  and  fued  a  Scire  facias  againft  the  Appellant,  °^|;  ''g  ^^"" 
^c.  it  is  '  fiid.  That   the  Pardon  was   not  allowed,  becaufe  it  made  nos.V.  c.  102. 
mention  of  the  Bigamy.     Alfo  it  feems  agreed  by  all  the  ''  Books  That  L«ter  c. 
if  a   Man   be  attainted   of  any  Felony,  whether  by  Abiuration,  or  Out-  ^'|'°'"Pf-  ^'^'^• 
lawry,  or  otherwife,  and  afterwards  get  a  Pardon   which   doth   not   ex- from  the  Au- 
prefly    mention    the  Attainder,    the    Pardon    will   not   avail    him,  '  be- '^°^'^>' °^ '*'* 
caufe  it  fliall  be  intended  that  the  King  had  not  Conufance  of  the  At- ,  "h.'°^°  ,°. 
tainder,  but  was  deceived  in  his  Grant,  which  lliall  not  grieve  him  w-henpi- 24- and 
he  has  true  Notice  of  the  Matter.     And  upon  the  like  Ground  it  hath  been^.^j^^P^-j^^^^f^g 
holden  '  that  the  Pardon  of  one  who  is  convidfed  by  Verdid:  of  a  Felony  Debate°of 
is    not    good,    uniefs    it    recite    the  Indidment  and  Convidion.     Alfo  it'hisCafeic 
hath  been  ^  queftioned,  whether    the  Pardon    of  one  who  is  barely   in- I^jj^'tji^fl^e* 
dided  of  Felony  be  good,    if  it  do    not  mention  the  Indidmei  t.     But  Pardon  was 
this    hath   been    ''    adjudged  to   be    helped  by  the  Words  five  I?idi5htus'"''^^°:'^^l^ 

f.  JO  r  J  J  caule  it  made 

A''?.   "OfU  _  no  Mep.,ioa 

Sf'Sf.  9.     It  hath  been  holden.  That  anciently  '  a  Pardon  of  all  Felo-oftheBga- 
nies.  Included  all  Treafons,  as  well  as  Felonies  whatfoever,  and  might  be  "''i'^'^^IIj^'.^^j 
pleaded   to   an    Indidment   for  them:    And    it    feems  to    be   taken    for  upon  the 
granted,    in    many  ^  Books,    that  a  Pardon   of  all  Felonies  in   general,  ^'°''-'pp'^="'- 
without  defcribing  any  one  particular  Felony,  may   even  at   this   Day,  if  onrto  ^sL- 
the  Party  be  neither  '  attainted   nor    indided,  be  pleaded    in  Bar  of  any  tain  the  Ap- 
Felony   whatfoever,  coming  v/ithin   the  general  Limitations  of  the  Par-P"^''  *^^^ 
don,  except  Murder    or  Rape,  and  that  the  only  ™  Reafon  why   it   can-aam°"rdral- 
not  be  alfo  pleaded  to  Murder  or  Rape,  is  becaufe  the  Statute  of  13  i^.  2.'°"'^'^-   E'go 
fet  forth  more  at    large  under   the  next  Point,  requires  an  exprefs  Men-?!'^^^^'^  ^,_ 
tion  of  them.     But  I  find  this  Point  no  "  where  folemnly  debated ;  nei- Abridged 
ther  doth  it  feem  eafy  to  reconcile  it  with  the  general  Rules  concerning  ^^°-  Pat«nt'» 
Pardons,  agreed   to  be  good  in  other  Cafes;  for   if  a  Felony  cannot  bel^£d.  4.  28. 

pi.  41. 

Abridged 
Fiiz.  Charter,  23.     Bro  Charter,  zj.     6  Ed.  4.  4.      i  Ed.  3.  13    pi.  8.      :  AIT.  pi.  4.     Abridged  Fitz.  Coro.  ijij. 
Same  Point  admitted,  36  H.  6.  2;.  a.  b.  26.  a.     Abridged  Bro.  Charter,  25.     6C0.  ij.b.     Fiiz.  Coro   i  24.   Crompf. 
Jull.  11;.  pi.   I.  2.     3  Inft.  238.      H.P.  C.  251.     S.  P.  C.  102.     Lett.  C.  123.  Lett.  A.     Dalt.  ch    94.     KeJy.  28. 
«  Thefeare  the  very  Words  of  8  H.  6.  zi.     Abridged  Bro.  Patent,  1;.  '   i  Sid.  366   pi.  2.    430.' pi.  18.  2  Keb. 

363.  pi.  It.     3  Keb.  694.  pi.  24.  8  2  Jon.  56.      3  Keb.  30.  pi.  55.  ^  2  Jon.  ;6.     3  Keb.  30.  pi.  55.694. 

pi.  24.  Crompt.  Juil:..  1 15.  pi.  I  I.  '  10  Ed.  4.  10  pi.  14.  Co.  Litt.  391.  a.  3  Inil.  236.  Vide  22  AlT.  pi.  49. 
S.  P.  C.  2.  Lett.  E.  IC2.  Lett.  F.  Fitz.  Charter,  13.  Gy.  124.  pi.  39.  March  214,  kc.  "  Keihv.  91.6. 
Bro.  Coro.  147.  Co  Lit.  391.3.  S.  P.  C.  2.  Lett.  E.  102.  Lett  F.  3  10(1.256.  22  E.  4.  7.  pi  22.  See  the 
Books  cited  to  the  01  her  Parts  of  this  Seib'on.  '8H.  6.  21.  Abridged  Bo  Patents,  15.  Fitz  Coro  24.  2  Keb. 
574.  pi.  92.  10  Ed.  4.  10.  pi.  14.  36  H.  6.  2;.  a.  b.  26.  a.  H.  P.  C.2J1.  2  Jon  56.  6  Ed.  4.  4.  Bro.  Chart. 
Pardon,  10.         ="  Keilw.  91,  b.     9  Ed,  4.  26.  b.     Crom^ton's  Juftice  115.  p'.  iz.  »  ^'ide  2  Keb.  363    pi.  1 1. 

4-«5-  F'-  45-  S74P''9z- 

well 
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•  Seethe pre-  ^vell  ^  pardoned  where  it  may  be  reafonabiy  intended  that  the  King, 
cedent Seaion.^j^^j^  j^^  granted  the  Pardon  was  not  fully  apprifed  of  the  State  of  the 
Cafe,  mucTi  lefs  doth  it  feem  reafonable  that  it  ihould  be  pardoned  where 
it  may  be  well  intended  that  he  was  not  apprifed  of  it  at  all.  And  if  a 
Felony  whereof  a  Perfon  be  attainted  cannot  be  well  pardoned,  even  tho'  it 
appear  that  the  King  was  irtformed  of  all  the  Circumftances  of  the  Fadtj 
unlefs  it  alio  appear  that  he  was  informed  of  the  Attainder  ;  much  lefs  doth 
it  feem  reafonable  that  a  Felony  fliould  be  well  pardoned  where  it  doth  not 
appear  that  he  knew  any  Thing  of  it :  For  by  this  Means,  where  the  King 
in  Truth  intends  only  to  pardon  one  Felony,  which  may  be  very  propef 
for  his  Mercy,  he  may  by  Confequence  pardon  the  greateft  Number  of  the 
moft  heinous  Crimes,  the  leafl  of  which,  had  he  been  apprifed  of  it^  he 
would  not  have  pardoned.  And  for  thefe  Reafons,  as  I  fuppofe,  general 
Pardons  are  commonly  made  by  Aft  of  Parliament;  and  have  bdett  of 

0  vide  2  Keb.  late  Years ''  very  rarely  granted  by  the  Crown,  without  a  particular  De- 
57;.pi.  92-  fcription  of  the  Offence  intended  to  be  pardoned.  As  to  the  '  Precedents 
'^5''pn!2',3.of  fuch  general  Pardons  in  Rajidl's  Entries,  it  may  be  anfwered.  That 
llg.pi.  ti.  their  Authority  feems  to  be  of  lefs  weight  when  compared  with  thofe  many 
"  Regifter  of  Precedents  of  Pardons  in  the  Regifter,  every  ^  one  of  which  particularly 
w"fts"froin  defcribes  the  Offence  which  is  pardoned,  and  even  thofe  which  relate  to 
fol.  308  to  e  Homicide  by  Lunaticks,  or  Infants,  or  in  Self-Defence,  &c.  except  only 
^Re«ifterof  One  which  pardons  Efcapes,  but  exprefly  excepts  all  voluntary  ones.  And 
Origfnai  therefore  where  the  Books  fpeak  of  Pardons  of  all  Felonies  in  general  as 
Writs  309.     good,  perhaps  it  may  be  reafonable  for  the  moft  part  to  intend  that  they 

1  See  Dyer     either  fpeak  of  a  Pardon  by  Parliament,  or  that  they  fuppofe  ''  that  the 

i24.pl-39-  particular  Crime  is  mentioned  in  the  Pardon  though  they  do  not  ex- 
Vide  22  Afl.  -t       ,    . 

preis  It. 
Abridged  Se^.  10.     It  is  enaded  by  27  E.  3.  2.  That  in  every  Charter  of  Pardon 

Fitz.  Chart,  ^j:  p^,JQ„y^  ivhich  fxill  he  granted  at  any  Man's  Suggejiion,  thefaid  Stiggejiion 
^^'  and  the  Name  of  him  that  makes  it  Jhall  be  comprifed ;  and  if  after  the  fame 

Suggeftion  be  found  untrue,  theCharterfl.mil  be  difallcwed.  And  thefuflices 
8  Vide  Raym.  before  ivhom  fuch  Charters  fl^all  be  alledged,  fall  enquire  of  the  fame  ^  Siig- 
' ^^d  S^J^'°"->  ^"^  if  ^'^'0'  f"'^  ^^  untrue,  fl:all  difalloib  the  Charters  fo   alledged. 

'  ^'  '  '^''      And  it  is  enabled  by  5  H.  4.  2.  That  if  an  Approver  become  a  Felon  again 

after  a  Pardon,  he  who  procured  the  Pardon  (Iiall  forfeit  1 00  /. 

Sect.  II.     It  is  certain  that  a  general  Pardon  of  Felonies  extends  not  to 
*8H.4.  21.  Piracy,  as  hath  been  more  fully  Ihevvn,  Book  i.  Ch.  37.  Se^ .  6. 
^''  M   d  ^'^^'  ^^-     ^^  feems  a  fettled  Rule,  That  no  Pardon  of  Felony  Hwll   be 

Fit".  Chart,  carried  farther  than  the  exprefs  Purport  of  it ;  and  therefore  where  a 
2<'-  Man  was  attainted   on  an  Appeal  of  Robbery,  and  the  King  reciting  the 

ch°arferde^^*  Attainder  pardoned  the  Execution,  it  is  iaid,  "  That  becaufe  the  Pardon 
Pardon,  13.  did  not  exprefly  mention  the  Felony,  it  was  difallowed.  But  it  does 
Core.  24.  j^Qj,  appear  how  it  was  pleaded,  nor  to  what  Purpofe  it  was  attempted 
s.  P°C.^io2!  to  be  made  Ufe  of,  nor  how  far,  or  in  what  Refpcft  it  was  difal- 
Letter  C.  lowed  ;  and  therefore  tho'  '  fome  Books  feem  to  hold  generally  on  the 
'^^'""f^' J  Authority  of  this  Cafe,  that  fuch  a  Pardon  is  no  way  good,  yet  I  do 
H.  P.  C.  251' not  well  fee  how  any  more  can  be  proved  from  it  than  this.  That  it 
k  6  H.  4.  6.  ^^11  neither  amount  to  a  Pardon  of  the  Felony  itfelf,  nor  of  any  other 
Abridged  Confequcncc  of  the  Attainder  befides  the  Execution.  But  it  feems  dif- 
Fitz.CoTo.  ficult  to  give  a  Reafon  why  it  fliould  not  well  pardon  the  Execution, 
^»7-  fince  the  King   dotli  not    appear  to  have  been  any  way  deceived  ;  and  ^  it 

w  of  ExecT-  hath  been  clearly  adjudged,  that  the  King  may,  if  he  think  fit,  pardon 
{ion  and  Re-  {^^  Exccution,  and  no  more. 

prieve.  -  ££"7     1'^ 

State  Trials  3  "■'''•   ^^' 

Vol.1,  f.  26.. 
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SeSl.   13.     It  feems '  agreed,  That  where  a  general  Ait  of  Pardon  ex-  '6  Co  13. 
cepts  fome  particular  Kinds  of  Felony,    fuch  Exception    extends  as   Vv-cll     j^j.^^A^/" 
to  thofe  whereof  any  Perfons    are    attainted    as    to    others  j    for  if  thofo 
whofe  Guilt  appears   not  on   Record  are  excepted,  much  greater  Reafon 
IS  there  that  thofe  whofe  Guilt  appears  in  fo  high  a  Manner  ihould  be  ex- 
cepted j  and  therefore  being  within  the  Letter  of  the  Exception,  they  can- 
not but  be  intended  to  be  within  the  Meaning  of  it  alfo.     Neither  dotli  it 
follow.  That  becaufe  the  Pardon  of  a  Felony  whereof  a  Perfon  is  attaint- 
ed is  not ''  good  without  mentioning  the  Attainder,  therefore  fuch  a  general  ^  ):'''^^ '"P'* 
Exception  of  all  Felonies  fhall  not  extend  to  thofe  whereon  there  hath  *'' '   '  ^' 
been  an  Attainder;  for   the  Cafe  of  fuch  a  Pardon  depends  on  this  fpe- 
cial  Reafon,  That  the   King  ought  to  be  fully  apprifed  of  the  Proceed- 
ings againll  the  Party  before  he  pardons  him,  as  hath  been  more  fully 
fhewn,  S,c£i.  8. 

S,c^.    14.     As  to  the  fecond   Particular,  r/;:;.  What  is  particularly  re- 
quired in  a  Pardon  of  Treafon,   Murder  or   Rape :  I  do  not "  find  that  ■:  Vide  fupra 
the  Common  Law  required  any  Thing  particular  in  the  Form  of  Pardons  ||-f^- 9- 
of  fuch  Crimes,  which  was  not  equally  rcquifite  in  the  Pardon  of  any  J5i°7o33!' 
Felony  whatever.     But  it  being  enafted  by  the  Statute  of  2  Ed.  3.  2. 3f^l°'^-37.3^- 
which   is    confirmed    by   feveral  ''  fubfequent   Statutes,    That   Charters   ^F"z  Chaner, 
Par  den  of  Manjlaiighters  JJ.all  Tiot   be  granted^  but  07ily  ichere  the  Khig  may  Co'ro.  2;. 
do  it  by  his  Oath,  that  is  to  fay,  where  a  Man  JIayeth  another  in  his  oivn  De-  Keilw.gi. 
fence,  or  by  Misjortiine.     And  there  being  no  Precedent  in  the  Regifter '  j.,^     '^' 
of  a  Pardon   of  any  other  Homicide,  but  fuch  as  is  done  either  in  Self- 10  Ed.  3.  z. 
defence  or  by  Mifadventure,  or  by  Infants  or  Madmen;  ''fome  have  gone  J  4^^-.^^-  '^• 
fo  far  as  to  hold  that  the  King's  Pardon  of  any  other  Homicide  is  not  good  fs.  p.c.  101". 
unlefs  it  be  confirmed  by  Parliament,  or  at  leaft  have  a  Non  objiante  ofLete.  A. 
thefe  Statutes.     But  this  feems  contrary  not  only  to  the  general  Tenour|jJ"j^' ^^ 
of  the  Books,   which   clearly  ^  admit   the    King's  Power  to  pardon  any  377. 
Homicide  in  general,  but  alfo  to  the  exprefs  Purport  of  13  R.  i.  which  ^^^'^'^  ^'7- 
by   fliewing   in   what  Form  the  King  fhall  make  a  Pardon  of  Murder,  show.  Rep.** 
plainly  allows  that  he  has  a  Power  to  make  it.     Befides,  the  fame  Reafons  283,  284. 
hold  as  flrongly  agalnft  the  King's  Power  to  pardon  Manflaughter  as  Mur-  '  ^^'  ^' 
der,  which  yet  I  never  knew  difputed.     However  it  feems  reafonable  thats  u  H  4,  n; 
thus  much  at  leaft  be  allowed  to  follow  from  the  Arguments  above-men-  P'  24. 
tioned,  that   too   great   Caution   cannot  well   be  ''  taken   in  the  Grant  of  ^hart  16* 
Pardons  of  any  Homicide,    that  there  be   fome  fuch  favourable  Circum- 4  Ed.  4  10. 
fiances  in  Extenuation  of  it,  as  may  bring  it  fome  Way  within  the  Equity  P'-  ''^:, 
of  the  Cafes  in  the  Regifter,  and  thofe  old  Statutes.  '  eJo  Ti. 

SeB.   15.     It  is  recited  by  the  Statute  of  13  Ric.  2.  i.  That  the  Commons  9^-7- y^^-'i- 
had  grievoiijly  complained  oj  the  outragioiis  Mifchiefs  which  had  happened  to  the  ^^'  f  "^"5 
Realm,  for  that  Treafons,  Murders  and  Rapes  had  been  commonly  done,  and  the  9  h.  4.  i.  " 
jnore  becaufe  Charters  of  Pardon  had  been  eafily  granted  in  fuch  Ccfs,  and  that  P'  ?• 
hereupon  the  Commons  hadreque/led  the  King  thatfuchCharters  might  not  be  grant-  ^^^^\  fac.'bj. 
ed;  to  which  the  King  had  anfwered.  That  he  would  fave  his  Liberty  and  Rcgali-  1 3  H.  4.  6. 
ty,  as  his  Proge7iitors  had  done  ;  and  thereupon  it  is  enadled,  That  no  Charter  of^]:  '+;. 
Pardon  JJjall from  henceforth  be  allowed  before  any  full  ice  for  Murder,  or  for  the  coro.  266. 

Dy.  34  pi. 20. 
in  all  which  Books  it  is  clearly  admitted.  That  an  Outlawry  in  an  Appeal  of  Death  may  be  pardoned  by  the  King  fo 
far  as  the  Publick  Juftice  is  concerned  in  it.  See  alfo  Show.  Rep  283,284.  2  Jon  ;6.  Kely.  24.  2^.  i  Sid.  366. 
pi.  2.  Moor  752.  pi.  1033.  Raym  13.  2  Keb.  363.  pi.  ii._  41  j.  pi.  45.  574.  pi.  92.  3  Keb.  30.  pi.  jj. 
694.  pi.  24.     3  Mod.  37.         ''See  Braflon  133.  a. 

Vol.  II.  5F  Death 
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Death  of  a  Man  JIain  by  Aii;ait,  Ajj'ault  or  Malice  prefenfed,  Treafon,  or 
Rape  of  a  Woman,  unhfs  the  fame  Murder,  Death  of  a  Man  fain  by  A- 
ivait,  Afaidt  or  Malice  frepenfed,  Treafon,  or  Rape  of  a  Woman,  be  fpecifi- 
cdin  the  fame  Charter.  And  if  the  Charter  of  the  Death  of  a  Man  be  al~ 
ledged  befre  any  Jufices,  in  which  Charter  it  is  not  fpecifed,  That  he  of 
ivbofe  Death  any  fiich  is  arraigned,  was  murdered  or  fain  by  Await,  AJJault 
or  'Malice  prepenfid,  the  fame  Jufices  fall  e7iquire  by  a  good  Inquef,  of  the 
Vifne  where  the  dead  was  fain,  if  he  were  murdered  or  fain  by  Await ^ 
Afault  or  Malice  prepenfid  ;  and  if  they  fnd  that  he  was  tnurdered,  or  fain 
by  Await,  Afault  or  Malice  prepenfid',  the  Charter  fall  be  difallowed,  and 
further  it  fiall  be  do7ie  as  the  Law  alloweth. 

ScB.  16.  Alio  the  faiil  Statute  required,  That  the  Name  of  him  who 
fued  for  fuch  a  Charter  fliould  be  endorfed  upon  the  Bill  under  a  great 
Penalty,  (Sc.  But  to  this,  and  all  other  Matters,  except  only  what  is  con- 
tained in  the  precedent  Sedlion,  it  is  repealed  by  16  Rich.  2.  6. 

SeB.  ly.  It  fo  fully  appears  from  the  exprefs  Words  of  13  Rich.  2. 
That  the  King  s  Pardon  of  Murder,  Rape  or  Treafon  cannot  be  good, 
•  Vide  Bro.  without  a  Clauife  of  Ncn  obfante,  unlefs  the  Crime  be  fpecified  in  the 
Charter  of  Pardon,  that  I  do  not  ^  know  that  it  hath  ever  been  difputed.  But  it 
Cmm"t  'lull  ^^^^^  ^^^"  '^^^^^  formerly  *>  adjudged,  That  a  Murder  might  be  well  par- 
1  [°5"'pi' I ". '  doned  under  the  general  Defcription  of  a  felonious  Killing,  if  the  Charter 
Kejlw.  91.  b.j^^ad  the  Claufe  oi  Non  obfante  of  this  Statute.  Which  Conftru(fbion  feems 
MardTzt?.^'  ifi  a  great  Meafure  to  evacuate  fo  excellent  a  Law,  by  barely  changing 
314,  &c.  *  the  Form  of  the  Charter.  But  it  feems  difficult  to  give  a  good  Reafon 
iH.H.  P.C  ^j^y  jj^jg  Statute  fhould  fo  eafily  be  evaded,  which  was  made  for  the 
Y«  iif  Raft.  Prevention  of  fuch  great  Mifchiefs,  and  no  Way  tends  to  abolifh  the 
EBt.455.  King's  Prerogative,  but  only  to  put  fuch  a  Reftraint  upon  the  Abufe 
there  are  Pre-  ^^  j^^  whlch  every  onc  niull  own  to  be  reafonable.  But  if  fuch  Opini- 
Pardonsd  ons  wcrc  foundcd  on  the  King's  Power  of  difpenfing  with  Statutes,  they 
all  Murders  f^eni  to  havc  been  of'  little  Force  lince  the  Statute  of  i  Will.  &  Mar. 
wifhTuTany  M-  2.  ch.  2.  by  which  it  is  declared  and  enafted,  That  from  and  after 
Nonobftante,  that,  Scffion,  no  Difpenfation  by  Non  obftante  of  or  to  ayiy  Statute,  or  any 
and  in  Dyer    pfrt  thereof  fall  be  allowed.  Sec. 

tVetefsMe^ri-  SeB.  1 8.  But  it  feems  plain,  That  Pardons  of  Manflaughter,  or  any 
tion  ofa  Par.  other  Fclouy,  except  Murder  or  Rape,  remain  as  they  were  at  Common 
*^°"°fon"  &c  Law,  for  which  I  Ihall  refer  to  ScBion  8,  9,  10,  11,  12,  13.  from  whence 
bua°a"ppofe' it  follows,  that  the  Pardon  of  the  ^  felonious  Killing  of  J.  S.  may  be 
that  the  par-  y^^w  pleaded  to  an  Indidlment  of  Manflaughter  for  Killing  him.  But 
fon"wSo"  where  fuch  a  Pardon  hath  been  pleaded  to  an  Indidment  of  Manflaugh- 
exp)Iflypar-  tcr  by  the  Coroner's  Inqueft,  the  Court  in  Prudence  hath  refufed  '  to  al- 
doned;  for  it  j^^^  j^  ^jjj  jj^g  Yuct   hath  been  found   Manflaughter  only,  by  a  Jury  di- 


appears 

the  " 


that 


....  Attainder  fcdted  by  a  higher  Court. 

for  it  was  ex-  SeB.  X  9.  It  hath  been  *^  adjudged,  That  where  a  general  Adt  of 
prefly  menti-  p^^j^^  exprcfly  pardons  all  Petit  Treafons,  but  excepts  Murder,  it  can- 
""z^keb.  j63.not  be  avoided  by  indicting  one  for  Murder  only,  without  the  Word 
pl.  11.574-  Proditorie,  &c.  who  has  been  guilty  of  Petit  Treafon ;  for  the  lefs  Of- 
Show!'Rep.  fence  being  included,  and  confequently  drowned  in  the  greater,  cannot 
283,  284.  but  be  pardoned  by  a  Pardon  of  it ;  and  therefore  the  Exception  of  Murder 
Skin-  «57.  j^  fuch  a  Pardon  muft  be  conftrued  of  fuch  Murder  only  as  is  fpecially 
pl's."  *    "    fo  called,  and  doth  not  amount  to  Petit  Treafon. 

v^^\V'li'  Moor  7C2  pl.  1033.  12  Co.  18.  2  Jon.  56.  Raft,  Ent.  455.  pi.  3.  the  fame  Point  is  admitted 
,n7rornolair*ed  of.  S.  P.  C.  I  3  2.  Letter  A.  H.  P.  C.  250.  Vide  3  Inft.  136.  2  H.  7.  6.  b.  March  2 1 4.  Sty. 
rIo    RickaUe'sCale.         <^  Show.  Rep  283,  284,  "  2  Keb.  363.  pl.  1  i.  574.  pi.  92.     Kely.  24,  25.     2  Jon.  56. 

.zkeb.4i5.pl-4S-        'Dy.50.pl.  4.5- 235-pI- '9-     6Co,i3.b.     Crompt.  .ij.pl.s,  6.  8. 

SeB.  20. 
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■    SeB.  20.     Alio  it  hath  been  '  adjudged,  Tliat  a  general  Aifl  of  Par-  ' '  lev.  8. 
don  of  all  Felonies,  &c.  except  Murder,  Ihall  extend  to  -x  felo  de  fe ,  forJ"j  ,_.g 
notwithftanding  his  Offence  may  in  Stridnefs  be  called  Murder,  and  con-  1  Ktb.  C6, 
fequendy  may  feem  naturally  enough  to  come  within  the  Exception,  yet  54**- 
fince  the  general  Words  of  an  Acfl  of  Parliament  are  to  be  expounded  ac- 
cording to  the  Common  Ufe  of  them,  and  the  Offence  of  fclo  dc  fe  and 
Murder  are  generally  underflood  as  diftin(ft  Offences,  and  as  fuch  are  di- 
flindly  treated  by  all  Authors,  who  when  they  ufe  the  Word  Murder 
as  fignifying  a  certain    Species    of    Offences,    always    mean    by    it    the 
Murder  of  another ;  and  farther,  lince  there  is  greater  Reafon  to  except 
the  Murder  of  another  out  of  a  Pardon,  than  that  of  a  Man's  felf,  be- 
caufe  both  the  Law  of  God  and  Nature  feem  generally  to  require  Blood  for 
Blood,  which  can  be  applied  only  to  the  Murder  of  another,  the  Word 
Murder  fliall  in  fuch  an  Exception  be  taken  only  to  fignify  the  Murder 
of  another, 

SeB.  2 1 ,     Alfo  it  hath  been  ''  adjudged.  That  if  a  general  Adl  of  Par- 1.  pj,  com. 
don  extend  to  all  Felonies,  Offences,  Injuries,  Mifdemeanors,  and  other  40'- 
Things  done  before  fuch  a  Day,  it  pardons  a  Homicide  from  a  Wound '^^' ^■^•''• 
given  before  the  Day,  whereof  the  Party  died  not  till  after  the  Day,  becaufe  Crompt.  juft. 
the  Stroke  which  is  the  Caufe  of  the  Death  being  pardoned,  all  the  Effeds  "^  P'-  ^°- 

C-.  r  ..\  A        A  This  is  left  a 

of  It  are  confequently  pardoned.  Qu^re  Dyer 

SeB.  22.     As  to  the  third  Particular,  vis.  How  far  the  Pardon  of  one  99.  pi.  65. 
Man  may  difcharge  another  :  It  leems  to  be  generally  '  agreed,  That  not- '  Vide  fupra 
withflanding  all  Felonies  are  ''  feveral,  and  confequently  a  Pardon  of  one"^^  zg.fea. 
Man  cannot  be  a  diredl  Difcharge  of  another,  yet  in  fome  Cafes  the  Fe-  3^  h"6.V 
lony  of  one  Man  may  be  fo  far  dependant  upon  that  of  another,  that  pi- '9- 
the  Pardon  of  the  one  will  by  a  neceffary  Confequence  enure  to  the  Be- t^^p,^'' '^* 
nefit  of  the  other.     As   where   the   Principal   pleaded   his  *"  Pardon,  and  of  Pardon.  33. 
was  allowed  it  at  the  Common  Law,  'before  his  Attainder,    or  where  ^oro- •  ^z  or 
he   pleads  and  is  allowed  it  at  this  Day  before  his  ^  Convidion,  in  which  p-t^'  charter 
Cafe  it  feems  that  the  Acceflary  may  by  a  neceffary  Confequence  take  15. 
Benefit  of  it,  becaufe   he   cannot   be  arraigned  till  after  the  Principal  js "  ^'ro- EHz. 
convided.  22  Ed.  4.  7. 

SeB.  23.     It  is  ''  agreed.  That  if  a  Man  be  bound  to  the  King  as  Sure-p'-  zz- 
ty  for  another,  for  the  Payment  of  a  certain  Fine  or  other  Debt  due  tog^^'jjf  p"', 
the   Crown,   the   Pardon   of  the   Principal  is  a  Difcharge  of  the  Surety  34. pi.  21,22. 
alfb.     But  it  feems  to  have  been  '  holden  as  a  general  Rule,  That  where' ^"•^•^-  "'S- 
a  Man  is  bound  as   Surety  for  another  for  the   Performance  of  a  future    h%/ 16. 
Adl,  the  Difcharge  of  the  Principal  before  the  Time  of  the  Performance  pi.  s- 
will  not  difcharge  the  Surety,  becaufe  nothing  was  due  to  the  King  at  j'^"?"  J^'^.^J- 
the  Time  of  fuch  Difcharge:    But  this  feems   extremely  nice;    neither f^Suprach.%.' 
do  the  Cafes  ^  brought  for  the   Proof  of  it    feem    any    Way   to   come  i«^t.  41,42. 
up  to  it.     For  as  to  the  firft  of  them,  viz.  That  of  the  King's  Releafe  2g"^eft.'''43 
of  a   Recognizance    for    the    Peace   to   the   Principal,    before  it  is  for-"  i  H.  7.  10. 
feited,    which   fliall    not    difcharge   the    Sureties;    it   may   be   anfwered,  P'.- ' ^p 
that  it   will  '  not  fo   much   as   difcharge    the   Principal.     And  as   to   the  ^."''"  "  °"* 
other  Cafe  ""  cited  for  this  Purpofe,  viz.  That  of  the  King's  Pardoning  Bro.  Charter 
J.  N.  the  Building  of  fuch  a  Houfe,  for  his  Building  whereof  J.  S.  is  "gf^'^J""'  ^^• 
bound    to    the    King,    which    fhall    be    no    Difcharge    to   J.  S.   it    may  Books  next] 
b^  anfwered,  that  as  this  Cafe  is  put,   J.  N.  doth  nat  feem  to  be  bound  ^bove  cited 

^     '    ^  "Seethe 

Books  next 
above  cited.        '  See  B.  i.  ch.  60.  fed.  17.  ">  1  H.  7.  lo.  pi.  li.  Src 
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at  all,  but  only  y.  5.  who   therefore  doth  not  feem  to  come  under  the 

Notion  of  a  Surety,  but  of  a  Principal. 

SeB.  24.  As  to  the  fourth  Particular,  viz.  How  far  it  is  neceffary  that 
'"^^''•'^•7- the  Pardon  of  feveral  Peribns  for  Felony  be  feveral :  It  feems  '  agreed, 
Lo!' charter  That  the  Pardon  of  A.  B.  and  C.  of  all  Felonies  by  them  done,  with- 
cf  Pardon,  5 1,  out  adding,  or  any  of  them,  is  void;  becaufe  it  fuppofes  them  jointly 
zV^zz.  ^  gi^i'tyj  3"d  extends  to  no  other  but  joint  Felonies,  whereas  all  Felony  is 
s.  P. C.  10?.  feveral''  in  each  -Offender,  and  cannot  be  joint.  And  the  Year-Eook  of  "= 
lett.  D.  22  £.  4.  goes  fo  far  as  to  hold,  That  the  Addition  of  the  Words,  or 
cJemLai-  (i^iy  of  them,  will  not  help  a  Pardon  beginning  with  -fuch  joint  Words, 
on-  But  this  is  ^  faid  to  be  mifreported,    and  contrary  to  the  Roll,    and  feems 

pl^\^  '^'  ''    ^°  ^^  agreed  '  not  to  be  Law  at  this  Day. 

"•Bro.  Char-  Se5i .  25.  As  to  the  fifth  Particular,  viz..  Whether  the  King's  Grant 
terofPar-  ^f  ^  Protedlion,  or  of  a  Place  of  Truft  to  a  Traitor  or  Felon,  carry 
D"er^34.pl.  with  it  an  implied  Pardon  of  his  Crime :  It  is  generally  *  agreed.  That  a 
21.  22.  Protedlion  granted  to  a  Felon  lliall  be  fo  far  from  enuring  as  a  Pardon, 
Letter^b'°^'  ^^^^  ^^  ^"^  "°^  ^°  much  as  privilege  him  from  anfwering  immediately  to 
e  Dyer  34.  an  Indidlment,  in  the  fame  Manner  as  if  he  had  no  Protedion  at  all.  But 
pl.  21,22.  there  is  a  fliort  ^  Note  of  a  Cafe  in  Fitzho-bert's  Abridgment,  where  one 
fl'p^;  *ol  being  indifted  and  found  guilty  of  Felony,  produced  a  Charter  where- 
Ze'tterD.  by  it  appeared  that  the  King  had  hired  him  to  go  into  Gafcoig?2,  to  the 
Co.Lit.i3o.b.  ^j-i^-iy^  whereupon  the  Court  allowed  the  Charter.  And  Sir:  Edward  Coke 
p?^!^ '  ^^'  ^  fuppofes  that  the  Offence  was  fpecially  recited  in  the  Charter,  and 
Ahi.  Fitz.  that  fuch  Recital  varies  this  Cafe  from  that  of  a  Proteftion,  which  muft 
Coro.  30.  i^g  ^  formed  Writ,  and  therefore  can  have  no  fuch  Recital,  But  how- 
240.  ^^^'  ever  fuch  a  Charter  may  enure  as  a  '  Sufpenfion  of  the  Proceedings  a- 
'zRol.  Abr.  gainfl  a  Felon  for  a  Time,  I  do  not  fee  how  it  can  be  collefted  from 
Thz"  Cor.' ei'.  this  Cafe,  that  it  fhall  enure  as  a  Pardon  of  the  Felony  by  Implication, 
But  Fitz  Co-  which  feems  contrary  to  the  Rule  "^  of  Law  in  other  Cafes,  which  will 
ra.  122.  feems  ^oj  fuffer  a  Pardon  of  Felony  to  be  carried  beyond  the  exprefs  Pur- 
eFi'tz-Coro.  port  of  it.  However  it  was  folemnly  adjudged  '  in  Sir  Walter  Raleigh's 
239  cited.  Cafe,  That  the  King's  Grant  of  a  military  Command  to  a  Perfon  attaint- 
3  Inft.  239,  gj  q£  High  Treafon,  wherein  he  called  him  his  true  and  loyal  Subje6f, 
S. P.C.I 40.  and  gave  him  judicial  Power  over  the  Lives  of  others,  did  not  pardon 
Letter  D.  the  High  Treafon,  becaufe  every  Pardon  of  high  Treafon  requires  an  ex- 
2  Rol.  Rep.  ^^^^^  Mention  of  it,  if  not  by  the  Common  Law,  yet  at  leaft  by  the  Sta- 
;>>3'lnft.  240.  tute  of  13  "■■  R.  2.  Befides,  if  the  Offence  had  been  but  Felony,  yet  after 
PVideS.  P.c.  ^j^  Attainder  it  could  not  have  been  pardoned  without  an  exprefs  Mention 
jYniL  239     both  of  the  "  Felony,  and  alfo  of  the  °  Attainder. 

240.  '  SeB.  26.  As  to  the  fixth  Particular,  viz.  What  is  required  to  make  a 
2  Rol.  Rep.  g^^^  Pardon  of  Offences  not  Capital :  It  hath  been  adjudged.  That  a 
k  Vide  fupra  Pardon  of  all  Mifprifions,  Treipaffes,  Offences  and  Contempts,  will  par- 
feft.  12,  &c.  (]on  a  Contempt  in  making  a  p  falfe  Return,  &c.  and  a  i  Striking  in 
iR'oi.Re'^P^*'^^':/^'""?/^^'''--^^'^^  and  ^Barratry,  and  even  ^'  Pramwiire:  And  it  hath 
50.   *  been    laid    down    as  a  '  general    Rule,    That  it  will  pardon   any  Crime 

State  Trials,    ^^jch  is  not  Capital.     But  it  is  laid "  to  have  been  holden.  That  fuch  a  Par- 

Vol.  I.  f.  ^ 

187,188,877. 

""Supra  feft.  15.  »  Vide  fupra  feft.  8,  9.  "  Vide  fupra  fett.  8,  9.  P  36  H.  6.  24.  pl.  21.  37H.  6.  21,22. 
Abr.  Fiiz.  Charter,  22.  Bro.  Charter  of  Pardon,  25.  «  i  Lev.  106.  1  Sid.  211.  i  Keb.  852.  pl.  56.  '  i 
Mod.  102.          '  Cro.  Jac.  336.        2  Bullh  299.  '  i  Mod.  102.        Vide  Keilw.  159,  198.  pl.  2.        Fitz.  Core. 

t22.  "  Watfon's  Clergy-Man's  Law,  ch.  5.  i  Sid.  170,  222.  the  fame  Cafe  is  in  Keble  780.  but  this  Point  is  not 
taken  Notice  of.  And  the  contrary  feems  to  be  admitted,  Cro.  El.  685.  pl.  21 .  Moor  916.  pl.  1292.  And  is  a- 
greed  2  Mod.  52. 

don 
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don  will  not  extend  to  Simony,  becaufe  it  is  tnaliun  in  fe ;  but  this  ieciiis 
to  be  no  good  Reaibn  ?  for  Barratry,  and  the  injurious  Striking  of  another,' 
nnd  generally  all  Offences  at  Common  Law  are  alio  mala  in  fe ;  and  yet 
it  feenis  clear,  that  unlefs  they  be  Capital,  they  may  be  pardoned  by  fuch 
a  Pardon. 

SeB.  27.     It  hath  been  queftioned    ^   whether  a  general  Pardon  of  all '  7 1'J  4  9* 
TrefpafTes  extends  to  Champerty  or  Confederacy.  p.  »i. 

ScEi.  28.     As   to    the    feventh    Particular,    viz.  Whether   any  Offence 
can  be  pardoned  before  it  is  committed  :  It  fcems  agreed  *",  That  the  King  bpin,-},  ^f 
can  by  no  previous  Licence,  Pardon,  or  Difpenfation   whatfoever,    make  Law  234, 
an   Offence   difpunifliable  which  is   "^  malum  in  fe,  i.  e.    unlawful  in   it^^^L,  , 
felf,  as  being  avainft    the  Law   of  Nature,    or  fo   fixr  againfl  the   Pub-'^j^j  64  b! 
lick  Good,  as  to  be  indidtable  at  Common  Law.     For  a  Grant  of  this  5  a. 
Kind  tending   to   encourage    the   Doing  of  Evil,  which   it  is  the   Chief  "^  ^j  7- "• 
End    of  Government    to    prevent,    is    plainly    againfl   Reafon,  and  the  Bro.  chaaer. 
Common   Good,    and  therefore    void.     Yet  it   feems  to   have  been  ad-  de  Pardon, 
judged '',  That  the  King's    Grant   to    the  Bifliop    of  Salifhiiry,    and  his  {jj^'^^j^.^  g^ 
SuccefTors,     having  the  Cuflody   of   a    Prifon,  that    they    fball    be    quit  75. 
from  all   Efcapes,   &c.   having    been    allowed   in  Eyre,  (hiW    be    a   good  5  ^°-  35-  ^• 
Difcharge  from  any  Fine  for  a  negligent  Efcape    out    of   fuch    Prifon. '^Eu°ChieV* 
And   yet  it  is  admitted  that  fuch  a  Grant  is  no  Difcharge  of  a  voluntary  Juftice 
Efcape;  but  it  is  faid,   that    it  fliall    difcharge  a   negligent  one,   becaule gj|"Sh=^^n^ 
it   is  punifliable  only  by  a  pecuniary  Penalty;  and  it  is  a  general  Rule,  foi.  332.  &c'. 
That   the  King  may   difcharge  a   ■■   PofTibility    of  ,an   interefl   before  it  ''«™5  to  find 
happens;  as  where  the  Tenants  of  his  Manor  are  to  be  amerced  for  a jj,g ^Dj'j^'^.. 
Default  in  Refpecft  of  their  Tenures,  which  the  King  may  pardon    be- tion  between 
forehand.     But  if  it  be  a  good  Rule,   that   the  King  cannot  pardon  an '"^''"" '".*^ 
Offence  which  is  malum  in  fe  before  it  happens,   and  the  negligent  keep- tuni[''as'noc 
Ing  of  a  Prifon  be  fuch  an  Offence,   which  I  think  cannot  be  denied  ;  fuHy  anivserv 
and  farther  if  it  be  alio  a   good  Rule,  That   where  the  King's  Grant  is  [^fce^/c^n.* 
plainly  againft  the  Common  Good,  as  a  Grant  of  this  Kind  fcems  to  be,  ce.nmg  Dif- 
as  tending  to  make  a  Gaoler  lefs  diligent  in  his  Duty,  by  taking  off  the  Ffifi^tioiis. 
legal  Punilhment  of  his  Negligence,  I  do  not  well  fee  how  this  Cafe  can   j'-p"/" '-' 
be    maintained.     For  it  feems   by  no  Means  to  follow,  that  becaufe  the  Abndged 
King  can  difcharge  his  Right  to  an  Amercement  before  it  happens,  for  a  ^'"^- ^^^"'' 
Default  of  his  Tenants  in  a  Matter  relating   barely  to  the  Revenue  of  tlae  q,q_  Patents, 
Crow^n,  which   it  is  admitted  that  in  the  like  Cafe  any  other  Lord  may  51- 
do  as  well ;  therefore  he  can  difcharge  a  pecuniary  Penalty  for  an  Offence  ^^'^^'^ Leu  e^* 
of  a  publick  Nature  before  it  happens.     Neither  doth  it  fecm  that  a  negli-  =  Dy.5i.pl.2. 
gent  Efcape  is  only  punilliable    by    a  pecuniary  Penalty;  for   in   Ibme  f  "9^.6. 62, 
Books  it  is  faid  to  be  fineable,  by  which  it  is  implied,  that  the  Offender  Abridged 
nay  be    imprifoned.     Befides  it   feems    ^    agreed,  That   many  negligent  Bro.  Patent:, 


16. 

Vide  fupra 


Efcapes   will  forfeit  the  Office  of  kpeping  a  Gaol,  and  therefore  it  is  plain 
that  a  pecuniary  Penalty  cannot  be  laid  to  be  their  only  Punifhment.  How-  u)*.fcft'." 
ever  this  is  the  only  Cafe  I  ^  meet  with  which  looks  like  an  Exception  ^  Supra  ch. 
out  of  the  General  Rule,  that  the  King  cannot  pardon  an  Offence  that  is  ^^15!)'^'^^',^^^°' 
malum  in  fe  before  it  happens.  jufiice 

Se5l.  29.     But  where  '  a  Thing,  which   is  lawful   in  its  own  Nature,  ^""g';'",''» 
is  made  unlawful  by  the  Prohibition  of  an  Adl  of  Parliament  only,    as  j°7'^j',5^'^' 
the  Carrying  "^  Bell-metal  or  '  Beer,  ^c.  out  of  the  Realm,  Importing  leems  to  ar- 
""  certain  Merchandifes  in  Foreign  Ships,  Gf<r.  Sellina;  "  Wines  beyond  a  S"= '°  '*'= 

or'  o  J  contrary. 

'  Dav.  Rep 
75,  76.     Finch  234,  235.         ^  Dyer  52,  fl.  1,  2.         '  Dyer  92.  pi.  18.         ""  Dyer  54.  pi.  17,  i3.         =>  D)M 

270.  pi.  22. 

Vol.  II.  e^  G  certain 
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_. ,  certain  Price,  'Exporting  Wool  to  aft  other  Place  than  Calais,  Selling 
11^  1 2! pi. ^26.''  Wines  without  a  Licence,  Multiplying  '  Gold  or  Silver,  ^  Coining 
iiH.7.  n.  Money  of  a  bafe  Ailoy,  and  "  other  Matters  of  the  like  Nature,  it 
*^'h  6^'  feems  to  have  iyeen  formerly  taken  ^  for  granted,  that  generally  the 
I^H.7. 6^b.  King  might  difpenfe  with  it  as  to  a  »  particular  Time,  or  Place,  or 
Bro.  Charter  Pej-fon,  or  cvcn  a  *"  Corporation  aggregate,  &c.  fo  far  as  the  Publick 
de  PanloD,  ^^^^  concerned  in  it.  Yet  v/here  fuch  Difpenfiition  could  not  but  be 
Parliament,  attended  with  a  great  Inconvenience,  as  the  Introducing  a  Monopoly, 
98-  or  Fruftrating  the  End  for  which  the  Law  was  made,  as  the  Licenfing 

pL/charterj'  a  particular  Perfon  to  import  Foreign  Cards  or  Wines  prohibited 
z«-  by  Parliament,  and  ^  a  fortiori,  if  it  tended   to   fufpend  the  whole  Sta- 

Grant,33.  ^.^^.^  -^^  general,  it  was  commonly  agreed  to  be  void.  Alfo  where  ever 
350^"^'*"  an  Aft  of  Parliament  gives  a  particular  Intereft,  or  Right  of  Action, 
I  Lev.  217.  ^Q  tlie  Party  '  grieved  by  the  Breach  of  it,  as  the  Statutes  of  ""  Mort- 
cVauga'nr  main,  which  give  an  Entry  to  the  next  immediate  Lord  for  an  Alie- 
344-  . '  '  nation  to  a  Corporation,  the  "  Statutes  againft  Maintenance,  Forcible 
"•ii  H.  7.  ii.£j^(.j.jgg^  Carrying  Diftreltes  out  of  the  Hundred,  °  Suffering  one  in  Exe- 
Va4h.344.  cution  'to  efcape,  ^c,  which  give  an  Aftion  to  the  Party  grieved  by  the 
«  2  Rich.  3.  Offence  prohibited;  it  feems  to  have  been  always  agreed,  That  no  Char- 
'  ^H^'  6  b  ter  by  the  King  can  be  of  any  Force  to  bar  the  Right  of  the  Party 
12  H.''?.  a.  grounded  upon  fuch  Statute,  becaufe  it  is  a  fettled  Rule,  that  the  King 
by  Martyn.  cannot  Prejudice  the  Intereft  of  the  Party.  Alfo  where  a  Statute  is  ex-^ 
^/^"^"'^pi^prefs,  that  the  King's  Charter  againft  the  Purport  of  it,  whether  with 
35!  30 J.  pi.  or  without  a  Claufe  of  Nq71  objlantc,  fliall  be  void;  it  is  faid  by  Sir  p 
49  Edward  Coke,   that  no  Claufe  of  Non  objiante  can  difpenfe   with  it,   uh- 

Ibove  ci(e°d  '  lefs  it  tend  to  reftrain  fome  Prerogative,  folely  and  infeparably  inci- 
to  the  other  (^g^t  to  the  Pcrfon  of  the  King  ;  as  the  Right  of  pardoning,  or  of  com- 
seaiof  aid  manding  the  Service  of  the  Subjed,  for  the  publick  Weal,  which  be- 
State  Trials,  ing,  ^  as  he  feems  to  argue,  founded  on  the  Law  of  Nature,  are  fo  far 
Vol.  3.  i.  infeparable  from  the  King,  that  by  a  Claufe  of  Non  objiante  he  may 
79910810.  j-r^j^^-g  \s'\\\\  any  Statute  whatfoever,  which  tends  to  deprive  him  of 
g' 11  Co.  88.  a.  them.  And  on  this  Ground  the  Refolution  of  the  Judges  in  the  '  Year-^ 
7  Co-  36-  b-  -QqqI  of  //.  7.  is  faid  to  be  maintainable,  whereby  it  was  adjudged, 
Co^Tit^99.  without  any  Difficulty,  That  where  the  Statute  of  23  H.  6.  ch.  8,  ex- 
a-  preflv  enad:s,  That  Patents   to  Sheriffs   to   continue   longer   than  a  Year 

VHe  3  Lev.  ^^^^^  ^^  ^^.  j^  ^^^  j{^g  pg^ty  difabled  to  bear  the  Ofhce  of  SherifT 
^Vaugh.3;2.notwith{landing  any  Claufe  of  Non  objiante,  yet  the  King  by  the  Claufe 
I  Lev.  217.  Q^  jsfon  objiante  might  make  a  good  Patent  of  fiich  OfRce  for  Life. 
mCo^'^sI.^'^  Which  is  in  Effedl  to  fay  that  let  there  be  never  fo  good  Reafons  for 
See  the  Books  t^g  making  a  ncw  Law  for  the  Reflraint  of  the  Prerogative  in  any  Par- 
above- cked^^^  ticular  relating  to  the  Service  of  the  Subjeft,  yet  it  is  not  in  the 
VoL  3.  foL  ''  Power  of  the  Legillature  to  make  fuch  a  Law ;  and  yet  no  one  will 
793,796,808,  jgj^y  that  where-ever  the  Law  of  Nature  leaves  a  Matter  indifferent, 
^s^rach  there  the  Law  of  Man  ought  to  prevail.  Neither  is  there  any  Pretence 
26"^ea.  64.  to  fiiy,  that  the  King  has  a  Right  by  the  Law  of  Nature  to  appoint 
37H.6  4.a  b.g}^gj.j^g^  fince  it  is  plain  that  before  the  '  Statute  of  9  Ed.  2.  the  Free- 
^/^"""■^■"' holders  chofe  them,  unlefs  they  had  a  Fee  in  their  Office.  And  what 
Vaugh.  342,  Reafon  can  there  be,  that  the  Statute-Law,  which  gives  the  Crown  the 
f^rafea  Powcr  of  making  Sheriffs,  may  not  alfo  qualify  that  Power  as  fliall 
in"  M  Co.  gst  be  thought  convenient?    But  it    is    obfervable  that  the  Refolution  above- 

99-  mentioned    does    not    go   upon   any    particular    Reafon    which   may   di- 

vide Keilw. 

Bjt^  n^ow' by  7  &  8  W.  3.  37.  ftch  Licence  may  be  granted  by  the  King  alone.  "  Vaugh.  342,  343-  *'  Dyer 
■  f..  cl  CO  2Q7  pi  24.  P  '2  Co.  !8,  19.  "»  7  Co.  Calvin's  Cafe,  14.  a.  '  2  H.  7.  6  b.  Abridged  Fuz  Grant. 
iLi.  H'-  )    ■    y  r       "t,.,    „.     ,      cr. ......    ..ti   ^    Q   1,     pu„,   n^^    r^.,   k      »  2  Inft.  558,  c  59. 

flinguifh 
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ftinguifli  the  Cafe   of  a  Sheriff  from   any  other  Cafe,  but  only  on  the 

King's  Power   by   Non  chjlante  to   difpenfe   with   the  Statutes  concerning 

tlie  Tranfporting  Wool,  the  Pardoning  of  Murder,  and  the  ExprelTing  the 

Quantities  of  the  Land  granted  by  the  King's  Patents,  and  fuch  hke^  which 

becaufe  they  may  be  difpenfed  with  by  Claufcs  oi  Non  cbjiante,  it  is  taken 

for  granted,  that  the  Statute  of  23  H.  6.  might  as  well   be  difpenfed  with 

by  them ;  as  if  it  were  a  plain  Confequence,  that  becaufe  Statutes  which 

liiy  nothing  concerning  the  Claufe  of  Non  obflante,  may  be  difpenfed  with 

by  it ;  therefore  the  Statute  which  exprefly  provides   againft  it,  may  alfo  as 

well   be  difpenfed  with  by  it.  a  q^  Lit.  on; 

Seol.  30,     It  is  "  faid,  That  the  King  may  difpenfe  with  the  Statutes  ofPfawd.  Com. 
Mortmain^  without  any  Claufe  ol  Non  objlante;  and  this  feems  very  rea- L°^' ''■       , 
fonable,  becaufe  thereby  he   only  gives   up  that  Right   of  Entry  which  ig.  where  the 
thofe   Statutes    give   him  for   the  Forfeiture,    which    every    mefne  Lord  Grant  is 
might  alfo  do  as  well  fo  far  as  he  had  a  Right  by  thofe  Statutes.     Alfo  J.-f'J^; "oil 
it  leems  to  be  holden  ''  by  fome  Books,  That   the  Claufe   of  Non  objimtehy  Dy.  in 
was  only  requifite  in  Refpedl  of  fuch  Statutes  which  exprefly  fiid  it  fhould  ^'°^^-  ^'""' 
be  void.     But  the  far  greater  Number  of  "  Authorities  feem  to  be  to  the  v°de  Raft, 
contrary.  Ent.  302.  «. 

SeS}.  31.     But  the  difpfenfing  Power  was  carried  fo  very  high  in  a  late^^"^  ^'*"'* 
Reign,  and  found  to  be  of  fuch  dangerous  Confequence  aS  to  make  the  Entry  conger 
Execution  of  the  moft  neceflary  Laws  in  EfFecft  precarious,  and  merely  de-**^'^'  ^^■ 
pendent  on   the  Pleafure  of  the  Prince.     And  it  feeming   highly  incon- ^."^'b.'""' 
gruous  that  the  King  fliould  have  a  Kind  of  abfolute  unlimited  Power  in  "  Finch  23  <> 
difpenfing    with  Laws  wherein  the  Church  and  State  have  the  hfgheftp]'- 
Intereft;  when  at  the  fame  Time  he  has  no  Power  at  all  to  difpenfe  with  any  502. " 
Law  which  vefts  the   leaft  Right  or  Intereft  in  a  Private  Subjedl,  it  was' ^H.  7.6. b. 
found  by  Experience  neceflary  to  declare  and  enaB  by  i  Will.  &  Mar,  Sefl".  Bro"i?tents 
2.  ch.  2.  That  no  Difpenfation  by  Non  obflante  of  or  to  any  Statute^  or  any  109.  Fitz. 
Part  thereof,  be  allowed,  but  that  the  fame  Jl:all  be   held  votd  and  of  tione^^^^'"'  33- 
Effe5f,  except  a  Difpenfation  be  allowed  in  fuch  Statute.     But  it  is  prcuidedl,    "^  -S-'z* 
that  no  Charter,  Grajit,  or  Pardon,  granted  before  %i  Odlober  1689.  yZW/43  Aff  pi.  19. 
be  any  way  impeached  or  invalidated  by  that  ASl,  but  that  the  fame  pall  be  ^"^^  ^'>'^^  5 j^- 
and  remain  of  the  fame  Force  a?id  EffhSl  in  Law,  and  no  other,  as  if  the  ,j.2g  pl.xj. 
faid  A51  had  never  been  made.  "8.  270.  pi. 

SeSf.  32.     It  hath  been  always ''  agreed,  That  the  King  never  could  dif-^J;^^.°^  .Pj* 
penfe  with  a  Statute  before  it   was  made.  "Finch  235.' 

Se£f.  33.     As  to  the  eighth  Particular,  Whether  there  be  any  Offence '^'''- '^• 
which  cannot  be  pardoned  after  it  is  committed:  I  take  it  to  be  a  fettled esee^he Books" 
Rule  ",  That   the   King   may   pardon    any    Off^ence"  whatever,    whether  cited  to  the 
againfl;  the  Common  or  Statute  Law,  fo   far  as  the  Publick  is  concerned  °'^^'  ^^^^l  °^ 

.  ^    .  ^  .        .  1  /  1       f  1       '"'5  and  the 

m  It,  after  it  is  over,  and  conlequently  may  prevent  any  popular  next  Seaion. 
Adlion  on  a  penal  Statute  by  a  Pardon  of  the  Offence  before  any  Suit '  ^''«^«  '"P'"* 
commenced  by  an  Informer.  But  while  a  Publick  Nufance  continues  5'  '  ^  ' 
unreformed,  it  feems  ^  agreed,  That  the  King  cannot  wholly  pardon  it,  See  the  fol- 
becaufe  fuch  Pardon  would  take  away  the  only  Means  of  compelling '?"""£  ^"' 
a  Redrefs  of  it.  But  it  hath  been  ''  holden  by  fome,  That  a  Pardon  ofg  3  fnft.  237. 
fuch  Offence  will  fave  the  Party  from  any  Fine  for  the  Time  precedent  to  V'augh.  333. 
«i^e  Pardon.  HHl.^- 

487.  Vide 
,Fita.  AlTift,  4J,j,     Kel'.w.  134.  pi.  if.     22  Co.  29.  30.    State  Trials^  Vol.  t.  fol.  578.      ^  12  Co.  3«, 

Se£f.  34. 
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^eSt.  34.  As  to  the  ninth  Particular,  "o'lz.  How  far  a  Pardon  may 
sn'^'eV^'^^  of  Force  againft  the  private  Intereft  of  the  Subjeft:  I  take  it  to  be 
Abridged'  a  '  fettled  Rule,  That  the  King  cannot  by  any  Difpenfation,  Releafe, 
Fitz.Gram,4  Piirdon  or  Grant  whatfoever,  bar  any  Right,  whether  of  Entry,  or  Ac- 
ibWdged^'''^^o"'  or  any  legal  Intereft,  Benefit  or  Advantage  whatfoever  before  vefred 
Bro  Charter  in  the  Subjedl }  and  upon  this  Ground  it  feems  clear.  That  the  King  can 
de  Pardon,  ^^  ^.^y  ^^^  ^^y  Adlion  on  a  Statute  by  the  Party  ^  grieved  ;  nor  even  a  po- 
z^Rich.  3,  i2.pular  "^  Adtion  by  a  Common  Informer,  if  commenced  before  his  Pardon 

a.  or  Releafe  ;  and  that  he  cannot  difcharge  a  Recognizance  ^  for  the  Peace, 
PI.  Com.  487  j^g^^j.^  jj  jg  forfeited. 

Fitz.  Affife,  SeSl.  35.  And  upon  the  fame  Ground,  it  feems  to  be  clearly  agreed, 
44 5-  That  as  the   Releafe  of  a  Perfon  robbed,  or  of  the  Wife  or  Heir  of  a 

2  Roii.Vb^!'  Pei'fon  killed,  will  not  '  bar  an  Indidlment,  or  a  Demand  of  Execution 
178.  Lett.  S.  at  the  Suit  of  the  King;  fo  neither  will  a  Pardon^  by  the  King  be  any 
3°4-  Lett^  s.  g^j.  jQ  ^^  Appeal,  except  only  where  it  is  carried  on  at  the  Suit  of  the 
«>  Supra  ch.  King,  after  a  Nonfuit  of  the  Party,  in  which  Cafe  it  may  be  barred  by 
26.  fea.  64.  a  8  Pardon  in  the  fame  Manner  as  an  Indidlment.  But  if  one  who  ap- 
\  '  ■^■'^■pears  to  be  attainted  of  Felony,  whether  by  Outlawry,  or  otherwife,  on 
Vide  Keilw.  an  Appeal  carried  on  at  the  Suit  of  the  Party,  get  a  Pardon  from  the  King, 
134.  pi.  15.  j^e  h  YL\M^  fue  a  '  Scire  facias  againft  the  Appellant  before  the  Pardon  fhall 
jI.^'  '  be  allowed,  unlefs  the  Appellant  appear '' ^/v^/'/j-,  and  confefs  that  he  will 
«Suprach.26  fue  no  flirther,  ZSc. 
^"^H^6     a      ^^^'  3^-     ^^  ^'^^  Appellant  appear  on  the  Scire  facias,  it  is  '  certain 

b.  '  that  he  may  pray  Execution  notwithfhanding  the  Pardon:  but  if  the 
Abridged  Sheriff  have  returned  a  ""  Scire  facias,  or  two  "  Nihils,  and  the  Appellant 
^iiz.  ran ,  ^pp^^j.  j-j^^  o  ^pon  Demand,  the  Appellee  fliall  be  difcharged.  Yet  if 
Bro.  Charter,  the  Appeal  bc  of  Death,  and  the  Sheriff"  return  the  Appellant  dead, 
de  Pardon,  there  are  fome  ^  Authorities  that  a  Scire  facias  ought  to  go  againfl  the 
2  Rich.  3. 1 2.  next  Heir  to  the  deceafed,  but  the  greater  Number  of  "^  Authorities  feem 
a-  to  be  to  the  contrary. 

5  Ed.  4. 3  p .  ^^^^  ^^^  There  is  faid  ^  faid  to  be  no  Need  of  any  Scire  facias  on  fuch  a 
"i  37  H.  6. 4.  Pardon  againft  the  Lords  mediate  or  immediate,  becaufe  the  Pardon  no 
B-  PK  ^^y  tends  to  reverfe  the  Attainder,  and  confequently  can  do  no  Hurt 
Fu2.  a«e^^.o  their  Title  of  Efcheat,  &c.  grounded  on  the  Attainder,  but  rather 
Pardon,  4,5.  affirms  it. 

Bro.  Charter, 
de  Pard.  24. 

Recognif.  22.  1 1  H  7.  12  pi. 3;.  1200.29,30.  Book  i.ch.  60.  fefl.  17.  =  8  H.  4.  22.  pi.  17  Abridged  Fiiz. 
Charter,  26.  Bro.  Charter  de  Pardon,  13.  Appeal,  27,  33,  41,  128.  11  H.  4.  16.  pi.  36.  '  See  the  Authorities 
cited  to  the  other  Parts  of  this  Sedlion,  and  Bro.  Appeal,  150.  3  Inft.  237.  b  Supra  ch.  25.  fefl.  13.  Bro.  Appeal, 
33.  h  Qy.  34.  pi.  20.  8.  P.  C.  104.  Lett.  B.  H.  P.  C.  251.  11  H.  4.  n.  pi.  24.  ii  H.  4.48  pi.  23.  9H.7.  5. 
pi.  I.  2  Rich.  3.  8.  pi.  I  7.  9  H.  4.  I.  pi.  2.  1 5  H.  4.  6.  pi.  14.  38  H.  6.  i  3  pi.  26.  and  the  Authorities  cited  to 
the  other  Parts  of  this  Sedion.  '  That  the  Appellee  may  have  fuch  a  Scire  facias  of  Courfe  on  fuch  a  Pardon,  without 
producing  a  Releafe  or  other  Deed  from  the  Appellant.  9  H.  7.  5.  pi.  i.  Abridged.  Fitz  Scire  facias,  56'.  Bro. 
Scire  Facias,  166.  2  Rich.  3.  8.  pi.  17.  S.P.  C.  104.  Lett.  B.  cont.  11  H.  4.  16.  pi.  36.  Abridged  Bro.  Scire  fa* 
73.  That  there  was  no  Need  of  any  Scire  facias  where  an  Appeal  was  abated  by  the  King's  Death,  and  the  Year 
and  Day  were  pafled.  2  H.  7.  10.  pi.  5.  Bro.  Charter  of  Pardon,  69.  '=11  H.  4.  16.  pi.  36.  Fitz  Coro.  87. 
Same  Cafe  Bro.  ConfefTion,  i  2.  and  Jour  in  Court,  21.  But  it  is  made  a  Vv''onder  that  a  Scire  facias  was  not  awarded. 
•S.P.  C.  104.  Lett.  B.  H.P.C.251.  II  H.  4.  I.  pi.  2.  ■"  S.  P.  C.  104.  Lett.  B.  H.  P.  C.  2ji.  "  Finch  477. 
Vide  Dy.  168.  pi.  17.  172.  pi.  10,  I  I .  "  2  Rich.  3.  8.  pi.  i  7.  9H.  4.  i.  pi.  2.  Abridged  Fiiz.  Scire  facias,  63. 
Bro.  Charter  de  Pardon,  14.  p  11  H.  4.  11.  pi  24.  1  i  H  4.  48.  pi.  23.  19  H.  4.  6.  pi.  14.  Abridged  Fitz, 
Coro  266.  Vide  Fitz  Coro.  85.  Supra  ch.  23.  (e&.  38  &  41.  <  9  H.  7.  5.  pi.  i.  Abridged  Fiiz.  Scire fac'  56.  Bro. 
Scire  facias,  166.  Appeal,  88,  144.  38  H.  6.  13.  pi.  26.  Bro.  Appeal,  141.  Charter  de  Pardon,  28.  Supra  ch.  23. 
feft   38,  41.       '  Dyer  34.  pi.  20. 


Sea.  38. 


Chap. 


37-  Of 


ScSt.  38.     If  fcveral  Perfons   be  outlawed    in   an   Appeal,  and  one  of 
them  be  pardoned,  and  get  his  Pardon  allowed  on  the  is^on-appcarancc  of 
the  Appellant  on  a  Scire  facias^  Gff.  and  afterwards  another  of  them  get 
his  Pardon  j  it  feems,  That  he  Hiall  take  no  '  Advantage  of  the  Appellant's  ^'H^'f.p'-z* 
T>dm\t  on  xht  ^T^i  Scire  facias,  but  muft  fue  out  hh  Scire  facias,  &c.  i^'^  f^^^tas^eZ 
the  fame  Manner  as  if  there  had  been  no  fuch  Default.  Bat  Bro. 

Se^7.  39.     It  is  holden  by  great  ^'  Authorities,  That  if  a  Perfon  be  con-^'^ai'" '^« 
vldted  of  Manilaugh^er  upon  an  Appeal  of  Death,  the  King  may  pardon  jn",he'A-^" 
the  Burning  in  the  tland ;  for  which  this  Rcafon  is  given   by  Sir  Edward bngdment  of 
Coke,  That  it  is  no  Part  of  the  Judgment  at  the  Suit  of  the  Party,  but  a  col- J^^^f^^^jj^ 
lateral  and  exemplary  '  PuniOiment  infiicfted  by  the  Statute  of  4  H.  7.  13.  the  contrary. 
But  this  made  a  ^/'^?;v  by  '  others,  and  the   principal  Cafe  wherein   it  is ''H.  P. 0.252. 
faid  to  have  been  refolved,  is  very  differently  "•'  reported,  and  was  never  ^jj^^  '  ^^]^' 
adjudged :  And  the  Ground  laid  down  that  the  King  may  pardon  it  becaufe  cited.  State 
it  is  no  Part  of  the  Judgment  at  the  Suit  of  the  Party,  by  which  it  feems '^'^'i'-'^'  ^°'' 
admitted,  That  if  it  were  Part  of  the  Judgment,  the  Law  would  be  other- fg^tniv  Lord 
wife,  feems  rather  to   make  againfl:  it  than  for  it;    for  there  are  ^  Prece- Hobartf.  294. 
dents  of  exprefs  Judgments,  quod  cautarifetur  in  manu  Jua  Icsva.     Alfo  it  j^^^^  p^^^'^|-' 
is  '^  admitted,  That  where  a  Defendant  is  to  have  a  certain  Imprifonment,  the  judg- 
&c.  at  the   Suit  of  the    Party  upon  a  Statute,    the  King  cannot  difpenfe  ■"^"f-  "°r  ^<^ 
with  it,  except  in  fome  fpecial  '  Cafes,  wherein  it  may  be  reafonably  in- t'h^NatVreof 
tended  that  fuch  Imprifonment  was  given  by  the  Statute,  by  Way  of  Sa-  the  Puniih- 
tisflidtion   to  the  publick   Juftice  only,  in  which  Cafe  it  feems  agreed,  kment.buton- 
That  the  King  may  difpenfe  with  it,  as  it  is  faid  that  he  may,  with  finding  /otVy  thac'" 
of  Sureties  by  one  convicfl  on  the  Statute  againft  Trefpaffes  in  Parks.     But  the  Party 
it  feems  doubtful,  whether  the  Statute  of  4  ii/.  7.  13.  which  appoints  the  ^,^^J'y'^^^^'^" 
Burning  of  the  Hand,  can  well  admit  of  fuch  a  Conftrudlion  ;  for  the  Words  once, 
arc,  ivhereas  upon  T'ruji  of  the  Privilege  of  the  Church,  diverfe  ha-ve  been "  R^ym.  369, 
vwre  Md  to  coinmit  Murder,  &c.  becaufe  they  have  been  admitted  to  ^'^w'r  jw^  202.  pi. 
Clergy  as  oft  as  they  have  offended;  for  avoiding  of  fuch  prefumptuous  Bold- 68.  z6i.f  1.26. 
ncfs.  It  Is  enaded,  That  every  Perfon  not  being  in  Orders,  ivho  hath  once  been^J°f-}^-  ^^^' 
admitted  to  his  Clergy,  be  not  again  admitted  thereto,  and  that  every  fuch  Per-  c  Biggins's 
fon  conviSl,  ice.  fiall  be  jnarked,  &c.  from  whence  it  feems  plain,  That  Cafe,  5 Co. 50 
the  Statute  exprelly  intends  fuch  Marking  as  a  Difcouragemeni  of  the  Of-  ^^°'  \" . 
fence  J  and  it  feems  difficult  to  give  a  Reafon  why  it  fliould  be  conftrued63z,pi!  14! 
to  mean  it  only  as  a  collateral   and  not  as  a  direifl  Punifhment.     Neither ''^^°°'' 57' •  p'- 
doth  it  feem  a  plain  Reafon,  That  becaufe  the  Statute  intended  it  an  excm-l ^'^  ,.,_ 
plary  Punifliment,  the  King  may  difpenfe  with  it ;  for  furely  the  Execution  e  Raft.  Ent. 
of  an  Appellee  attainted  of  Murder,  and  the  perpetual  Imprifonment  of  a '•''■?'•  ^^^6. 
Clerk  delivered  to  the  Ordinary  upon  a  Convidlion  on  an  Appeal,  who  could  ft  is  omined, 
not  make  his  Purgation,  were  alfo  exemplary  PuniflimentS;  and  yet  it  is  5>-b- ?'•  6. 
generally  '  agreed.   That  the  King  never  could  difpenfe  with  them.     And  ^^^"^^''pj''' 
therefore  upon  the  Whole  this  feems  to  hz  a  Point  that  deferves  to  be  far-  26.-323.pl.' 
ther  confidered,  .*8. 

SeB.  40.     But  granting  that  the  King  may  pardon  the  Burning   the^^^"  " ''"' 
Hand   in  an  Appeal,  it  feems  a  very  reafonable  "' Confequence  that  the  2  Inft.  200.  ^ 
Party  fliall  immediately  be  delivered  by  Force  of  the  Statute  of  18  Eliz.  7.  J|^' 
which  lays.  That  after  Burning  he  fliall  be  delivered,  which  ought  to  have  34.^3;^.";  '^* 
this  Conftrudtion,  That  he  fluU  be  delivered  after  Burning,  where  he  is  to  3  i"ft- 17'. 
be  burned.  f^SU^^a 

fea.  3y. 

1;  Co.  50.  0. 
Dy.  25t.pl.  26.     Yet 'tis  made  a  Quasre,  Dv.  joo  pi.  68.  whether  the  Ivirg  coulJ  not  pardun  fuch  Imprifoatnent. 
"500.50.6.     Vide  eh.  33.  feft.  131.     Cro.  Ca.  596,  597.     Hob.  294. 

Vol.  IL  5  H  Sa't.  41. 
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s  5  Co.  ;i.  Seel.  41.  It  feems  to  have  been  always  agreed,  '  That  the  King's  Par- 
68°'^l'^i8  ^^"'^  "^^^^  difcharge  any  Suit  in  the  Spiritual  Court  ex  officio  :  Alfo  it  feems 
Cro.  Ca.  '1  .'3  to  be  '"  fettled  at  this  Day,  That  it  will  difcharge  any  Suit  in  fuch  Court 
"4-  ad  injiantiam  partis  fro  reformatione  mormn,  or  fa  lute  animce,  as  for  Defa- 

Wii^h  W-  mation,  or  laying  violent  Hands  on  a  Clerk,  and  fuch  like ;  for  fuch  Suits,, 
Ooja.' 3V5  like  thofe  in  the  Star-Chamber,  are  in  Truth  the  Suits  of  the  King,  tho* 
H°b.  81.  ^^  profecuted  by  the  Party.  Alfo  it  feems  to  be  '  agreed.  That  if  the  Time 
68Tpl.'°i  8.  to  which  fuch  Pardon  hath  Relation,  be  prior  to  the  Award  of  Cofts  to 
cCro.Ja  335. the  Party,  it  fhall  difcharge  them:  And  it  feems  to  be  the  general  Te- 
v'deSo^Ca  "O"!"  o^  ^'^<^  Books,  That  tho'  it  be  fubfequent  to  the  Award  of  the  Cofts, 
667!  Cil  ^'  yet  if  it  be  prior  to  the  Taxation  of  them,  it  fliall  difcharge  them ;  be- 
« 2  Roll.  Abr.  caufe  nothing  appears  in  certain  to  be  due  for  Cofts  before  they  are  taxed. 
304.  pi.  ^.  e  ^j^Q  j£  ^  Perfon  be  imprifoned  on  a  Writ  q'[  Exco^nmunicato  capiendo 
5^Co.V'-  'for  his  Contumacy  in  not  paying  Colts,  and  afterwards  the  King  pardon 
Latch  190.  .^^  Contempts,  it  feems,  That  he  fhall  be  difcharged  of  fuch  Imprifon- 
ScL'J',"  ment  without  any  Scire  faeias  againft  the  Party,  becaufe  it  is  grounded  on 
47-  the  Contempt  which  is  wholly  pardoned  j  and  the  Party  mufl:  begin  anew 

o'th«ein^it'to  compel  a  Payment  of  the  Cofts. 

is hoiden  that  SeB.  \z.  But  it  feems  agreed,  ^  That  a  Pardon  fliall  not  difcharge  a 
an  Award  guit  in  the  Spiritual  Court,  any  more  than  in  a  Temporal,  for  a  Matter 
°ho^°hey  of  Intereft  or  Property  in  the  Plaintiff,  as  for  Tithes,  Legacies,  Matrimo- 
have  not  nial  Contrads  and  fuch  like.  Alfo  it  is  f  agreed.  That  after  Cofts  are  tax- 
b^e"  "''"be  ^^  ""*  ^  ^"^^  ^"  ^"^^  Q-omX.  at  the  Profecution  of  the  Party,  whether  for 
fvoide"b/a  a  Matter  of  private  Intereft,  ox  pro  reformaticne  morrnn,  o-cpro  falute  animce. 
Pardon, but    ^g  for  Defamation,  ^c.  they  fliall  not  be  difcharged  by  a  fubfequent  Par- 

the  other  j 

comr^ry"""  SeB.  43.*  If  the  Offence  be  pardoned  after  Cofts  are  taxed,  and  then 
« I  Jon.  227.  ^^  Defendant  appeal  to  a  Superior  Court,  which  gives  new  Cofts,  whether 
L^tt  S.^^"  upon  the  Affirmance  or  Reverlal  of  the  firft  Sentence,  they  ftiall  ^  not  be  a- 
Cont.  adjudg  voided  by  Reafon  of  the  Pardon,  becaufe  they  are  not  given  in  Refped  of 
^"^'^Ani'ds  ^^  Offence,  but  of  the  Award  of  the  former  Cofts,  which  being  taxed  be- 
madeaQus'  fore  the  Pardon,  are  not  avoided  by  it,  and  therefore  the  Appeal  was  pro- 
reCro.Ja.212.per  for  determining  whether  they  were  well  given  or  not.  But  if  the  Of- 
Excommuni-  fenCe  for  which  the  Suit  was  in  the  Spiritual  Court  be  pardoned,  hang- 
ca'lioTwn'be  ing  an  Appeal,  and  fuch  Pardon  relate  to  a  Time  precedent  to  the  Award 
difcharged  ^  ^f  ^j^^  (-^^g^  ^^d  after  fuch  Pardon  the  Appellant  defert  his  Appeal,  and 
Pardon.'^'"^''  the  Spiritual  Court  award  Cofts  againft  him  in  Refped  of  fuch  Defertion, 
8  Co.  68, 69.  it  feems,  '  That  he  may  have  a  Prohibition,  becaufe  the  Pardon  having 
« 5  Co.  (ji.  difcharged  the  Cofts  of  the  firft  Suit  as  well  as  the  Offence,  made  the  Ap- 
5  Co  5.'.^°'  peal  to  be  to  no  Purpofe.  It  is  "^  faid,  That  Cofts  taxed  to  the  Party  grlev- 
Cr.Ca. 46,47.  ed  for  a  Contempt  in  a  Court  of  Equity  are  not  dilcharged  by  a  general 
Sriliesd"  Pardon  of  all  Contempts,  becaufe  it  is  the  Common  Courfe  of  a  Court 
!ed"o  the  pre-  of  Equity  to  award  fuch  Cofts  at  the  Pleafure  of  the  Judge.  But  it  hath 
cedent  Sea.  j^^^j^  queftioned  whether  Cofts  taxed  by  the  Prothonotary  upon  an  At- 
Vel'ty^'*'  tachment  to  the  Party  grieved  be  not  difcharged  by  a  general  Pardon  of 
Winch  125.   all  Contempts. 

i  2  Roi  Abr.  ^^^^  ^^_  jj  ^,2g  infifted  '  by  the  Houfe  of  Commons  in  the  Earl  of 
^°oy8s/'  Banby\  Cafe,  and  it  is  enafted  by  12  Gf  13  /F.  3.  cb.  2.  Ttbat  no  Pardon 
Latch  155.  ^lyi^gy.  tfj^  Great  Seal  be  pleaded  to  an  Impeachment  by  the  Commons  in  Parliament. 
''sta^e  Trial's!  ^^51.  45.  As  to  the  tenth  Particular,  viz..  Whether  a  Pardon  may  be 
VoL  2.  "  "conditional:  It  feems  agreed,  '''That  the  King  may  extend  his  Mercy  on 
f  '99.723-  what  Terms  he  pleafes,  and  confequently  may  annex  to  his  Pardon  any 
V'^6°6°2V^°  Condition  that  he  thinks  fit,  whether  precedent  or  fubfequent,  on  the  Per- 
Co  Li.274b-formance  whereof  the  Validity  of  the  Pardon  v.'ill  depend. 

Seel.  46. 


\ 


Chap.  37.  Of  Par  den.  395 

SeB.  46.     As  to  the  eleventh  Particular,  '■ciz.  Where  a  Pardon  is  void '"^''■'*'- 43- 
In  Refpedl  of  a  wrong  Recital :  It  being  a  general  Rule,  '  That  where-ever  cro^uc  18 
the  King  appears  to  have  been  deceived,  his  Grant  is  void,  I  take  it  to  be  34. 
agreed,  That  if  it  appears  from  the  Recital  of  a  Pardon,  that  the  King  was  ^i^.'^','^'^''' 
mifinformed  either  as  to  the  ^'  Nature  of  the  Cafe,  or  the  Proceedings  there-  n.  o. 
upon,  the  Pardon  is  void;  as  where  the '  King  pardons  a  Man  for  Felony  0/35  z.pl^6. 
V/hereof  he  ftands  indided,  or  indicted  and  attainted,  and  in  Truth  he  never  i'^°,y^'  '^^'l' 
was  indicted,  Gfc.  -  iSid.41. 

Se£l.  47.     How  a  Pardon  of  Felony  fhall  be  avoided  by  Statute  in  Re- '  ^  |,"'^==3^• 
fpe(5t  of  a  wrong  Suggeflion,  hath  been  already  fhewn,  ScSl.  \o.  '    '    '^^'' 

SeB.  48.     As  to  the   fecond  general  Point,  viz.  What  is  the  Effed:  of 
a  Pardon :   I  take  it  to  be  fettled  at  this  Day,  That  the  Pardon  of  a  Trea- 
fon  or  Felony  even  after  a  Convidion  or  Attainder,  does  fo  far  clear  the 
Party  from  the  Infamy  and  all   other  '^  Confequences  of  his  Crime,  that  ^  Ylie.  1  Keb. 
he  may  not  only   have  an  Adion  '  for  a  Scandal  in  caUing  him  Traitor  94°  P|' 59- 
or  Felon  after  the  Time  of  the  Pardon,  but  may  alfo  be  a  good  Wit- ,  "^^  ^g^." 
nefs   notwithftanding  the  '  Attainder  or  Convidlion ;    becaufe  the  Pardon  1  Aff.  3. 
makes  s  him  as  it  were  a  new  Man,  and  gives  him  a  new  Capacity  and ''^i'j'"*"  ^^' 
Credit.  5  co'  49. ' 

SeB.  49.     And  it  hath  been  ''  admitted.  That  the  King's  Pardon  of  the '  ^ob.  67. 
Burning  of  the  Hand  on  a  Convidlion  of  Manflaughter  hath  the  fame  ^^-  uoo^^d-,  pj- 
fed:  as  to  this  Purpofe,  as  the  Burning  would  have  had,  which  is  '  agreed  to  1187.  872. 
reftore  the  Party  to  his  Credit.  ^'r'!''!!, 

SeSi.  50.     But  it  hath  been  adjudged,  '' That  a  Pardon  is  of  no  Man- 87.PI.6. ''. 
ner  of  Force,  as  to  this  Purpofe,  till  it  have  palled  the  Great  Seal.  Owen  150, 

Sea.  51.     Alfo  it  is  fiid,  '  That  the  Pardon  of  a  Felony  will  not  make  jj'^f  '°' 
an  Arrell  for  it,  by  one  who  did  not  know  of  the  Pardon,  unlawful,  be- Cont.  Cro."  Ja. 
caufe  fuch  Arrefls  being  for  the  Publick  Good  are  to  be  favoured  ;  and  there-  ^?^-  P'-  '.4- 
fore  fliall  not  be  adionable  by  Reafon  of  fuch  a  Pardon,  as  fcandalous  vpf.'z./zVo: 
Words  fliall  be,  becaufe  they  deferve  no  Favour.  Vol.  3.^552, 

Se£}.  52.     I  do  not ""  find  it  clearly  fettled.  Whether  the  Pardon  of  a  ^^s- 585. 
Convidion  of  Perjury  make  the  Party  a  good  Witnefs.  Vol' 4.  no. 

SeSl.  53.     If  a  Man  be  convided,  or  deprived,  or  otherwife  puniflied  5  ^^od-is.i6." 
for  an  Offence  during  a  Seffion  of  Parliament,  and  at  the  fame  Seflion  an    ^^'"'  ^^^' 
Ad  paffeth  which  pardons  the  Offence  :  It  feems  agreed,  "  That  the  Con-  2  H.  H.  P.c. 
vidion  or  Deprivation,  &c.  zxq  ipfo  faBo  avoided,  becaufe  the  Ad  taking  ?^7 8- 
Effed  from  the  firft  Day  of  the  Seifion,  it  now  appears  that  the  Offence  tiary  i!  held 
was  pardoned  at  the  Time  of  the  Convidion,  &c.   Alfo  it  hath  been  ad- BuHi- 154. 
judged,  That  where  an  Ad  of  Parliament  exprefly  pardons  fuch  and  fuch  ^^^'j^"'!. 
Crimes  from  a  certain  Day  before  the  Seffion,  it  thereby  avoids  all''  Con- 2  520' to  5  24. 
vldions  and  p  Deprivations,  and '^  Awards  of  Coffs  and  Amerciaments,  '  Raym.  379, 
&c.  for  fuch  Crimes,  whether  fuch  Convidions,  &c.  were  before  or  after  gs°/jn     g 
the  Seffions,  becaufe  it  appears  to  be  the  Intent  of  the  Parliament  that  fuch  579. 
Crimes  lliall  no  Way  be  puniflied,  which  cannot  take  Effed  if  fuch  Con- ^''''^ '^"*''' 
vidions,  (i?f.  continue  in  Force.  h  state  Trials 

Vol.  4.  379. 

to  386. 
'  Supra  ch.  33.fe£l.  129.         ""By  the  Lords  ia  the  Earl  of  Warwick's  Trial,  State  Trials,  Vol.  4.  379  to  3  86.     'Hob. 
67,82.  "  Vide  State  Trials,  Vol.  2.  520  to  524.       1  Keb.  780.  pi.  24.      5Mod.  17,16.     Ray.  369,  370,  3 79I 

380.     Kely.37,38.      I  Sid.  52,  221,  222.      3  Lev.  426.  "  Cro.  EiiZ  4(.  pi.  4.     Vide  Latch. 22.  "600.14. 

a.  Cro.  Ca  67,  68,  1 14,  115.  Vide  Latch  22,  141 .  8  H.  5.  2.  p).  6.  35H.6.1.2.  fitz.  Fines,  21.  Pardon,  6^ 
P  Barton's  Cafe,  6  Co.  13  b.  14.  a.  But  this  Cafe  hath  often  been  denied  to  be  Law,  i  Keb.  780.pl.  24.  i  Sid.  164, 
222.  1  Latch  190.     Noygi.     Cro.  Ca.  47.  '3611.6.24,25.       37H.  6.  21.       Fitz.  Charter  22.       5  Co. 

49.  Co.  Litt.  126.  b.  Cro.  Ja.  64.  Moor  394..  pi.  511.  Cro.  Ellz.  76S,  778.  Vt'hetber  an  Excommjoicaiisin  be 
pardoned  by  a  general  Pardon  of  all  Contempts,  kz.   S.ipra  fc£l.  <]  i . 


396  Of  Pardon.  Book  II. 

a -Lev.  8.  ^^.^_   ^4_     But  it  feems  to  be  a  fettled  'Rule,  That    no    Pardon    by 

2  Mod.  53.  the  King,  without  exprefs  Words  of  Reftitution,  fliall  deveft,  either  from 
I  Keb.'69;,  the  King  or '^  Subjeft,  an  Intereft  either  in  Lands  or  Goods,  vefted  in 
757.  8'7.      them,  by  an  Attainder  or  Convidion   precedent.     Yet  it  feems  ^  agreed, 

3  Mod."oi,  That  a  Pardon  prior  to  a  Convidion,  fliall  prevent  any  Forfeiture  either 
241,  242.      of  Lands  or  Goods. 

iSaund.362.  ^^,^_  ^^_  jj  Yx:;xh.  been  adjudged,  •'That  a  Claufe  of  Releafe  cf  all 
I  s'id.  167,  Judgments  and  Executions  in  a  general  Pardon,  extends  as  well  to  Debts 
168, 264.  tjue  to  the  King  by  Alignment  or  Forfeiture,  as  to  thofe  originally  due  to 
di'l'rieft  s!  ^J"^5  ^"'i  t^^^t  it  doth  not  reftore  them  to  the  Perfon  who  affigned  or  forfeit- 
''Dy.34.pl.20.ed  them,  but  extinguiflics  them  in  the  Hands  of  the  Debtor, 
Finch  of  ^^^_  ^5^     It  feems  agreed.  That  notwithftanding  the  King's  Pardon  to 

Thdoaljib.i.a  Simonift  coming  into  Church  contrary  to  the  Purport  of  31  EL  6.  or  to 
ch.  i5.fea  3.an  Officer  coming  into  his  Office  by  a  corrupt  Bargain,  contrary  to  the 
OvvS's"^'''  Purpoi't  of  5  ii?  6  Ed.  6.  16.  may  Hive  '  fuch  Clerk  or  Officer  from  any 
State  Trials,  Criminal  Profecution  in  Refpedl  of  the  corrupt  Bargain;  yet  fliall  it  not 
Vol.  4.  I  ig  f  enable  the  Clerk  to  hold  the  Church,  nor  the  s  Officer  to  retain  the  Office, 
rflt^.Vzo,  becaufe  they  are  abfolutely  difabled  by  Statute. 

121.    '      '       ScB.  sy.     Alfo  it  feems  ''  agreed.  That  the  King's  Pardon  cannot  falve 
iKeb.  695,    the  Corruption  of  Blood  by  Attainder  of  Treafon  or  Felony.    ^ 
02^',  922!  SeB.  58.     As  to  the  third  general  Point,  viz.  Whether  a  Pardon  may 

I  Saund.  362,  be  Waived  :  I  take  it  to  be  '  agreed.  That  a  general  Pardon  by  Parliament 
^%'d  16  cannot  be  waived,  becaufe  no  one  by  his  Admittance  can  give  a  Court  a 
j68,  264. '     Power  to  proceed  againft  him,  when  it  appears  there  is  no  Law  to  punifli 

«  Supra  fcdl.     ]-iij^_ 

Ovvel^gy.  88.  ^^^-  59'  ^"^  '^^  is '^  certain.  That  a  Man  may  waive  the  Benefit  of 
'Hetl.  104.  a  Pardon  under  the  Great  Seal ;  as  where  one  who  has  fuch  a  Pardon 
Co.Litt.  1 2o.a.  ^  jj^  j^Qj    igj^^  jf    bm-  f.^i^gs  the  General  liTue,  after  which  he  fliall  not  re- 

Watfon's  1       n      J 

Clergy-man's  fort  to  the  Parclon. 

Law,  ch.  5. 

•  |u"ft  ■  o^^l  And  now  I  am  to  fliew  in  what  Manner  a  Pardon  is  to  be  taken  Ad- 
See  B.  1 .  ch. '  vantage  of,  which  I  fliall  confider, 

€7.  feft.  <;. 

pl^24.^^''  I-  I"  Relation  to  a  general  Pardon  by  Parliament. 

'Co.  Litt.  8,  2.  In  Relation  to  a  particular  Pardon  under  the  Great  Seal. 

a.  391.  b. 

llo%\u'  SeB.  60.  And  firft,  As  to  the  Pleading  of  a  general  Pardon  by  Par- 
1  U.  H.  P.  C.  llament :  It  feems  '  agreed,  That  if  any  Perfons  are  excepted  out  of  it, 
i^SeeB  I  ch  ^^^^  Court  is  not  bound,  and  fome"'have  holden  that  it  hath  no  Power 
64.feft.  63.  in  Difcretion  to  give  any  Perfon  the  Benefit  of  it,  unlefs  it  be  pleaded, 
s.  P.C.  173.  Alfo  it"  feems  generally  agreed.  That  if  the  Body  of  fuch  a  Pardon 
Yol'.UK^h.  either  excepts  divers  particular  Perfons  by  Name,  or  excepts  all  thofe 
Bro.Notice.i.  who  comc  uudcr  a  general  Defcription,  as  all  thofe  who  adhered  to  J.S. 
26  H.  8. 7.  ^^_  j.|Q  Qj^g  ^^^  demand  the  Benefit  of  it,  without  exprefly  fliewing  in 
mH^4.  41.  the  "  firfl:  Cafe  that  he  is  not  one  of  the  Perfons  excepted;  and  in  the 
p'-  8-  latter  °  Cafe,    that  he  is   not  included  in  fuch  Defcription,     And  if  he 

Bro.Coro.  30, 

melic  2  Fitz.  Coro.  8g.  Crompt.  Juft.  115.  pi.  13.  ■'S.  P.C.  173.  Letter  A.  169.  N.  Bro.  Coro.  200. 
ICely'  24  25.  »H.  P.C.  252.  8E.  4.  7.  pi.  i.  Cro.  Ca.  32.  Crompt.  lull.  1 15.  pi.  1,3,  14.  Cro.  El.  76S. 
pi  q  -ryS,  pi.  II.  6Co.79.b.  Moor  770.  pi.  664.  Raym.  23.  2  Intt.  234.  2  Rol.  Rep,  307.  Cro.  El.  4. 
pi  2  '  Moor  61  Q  pi.  84;.  -"I  Leon.  300.  Cro.  El.  i  2;.  pi.  4.  Cont.  Lane7i.  Moor  394.  Vide  5  Co.  49. 
Cro  Ca  ^2  Yel  126.  "  8  E.  4.  7.  pi.  i.  S.  P.  C.  103.  Letter  A.  Fitz.  Pardon,  3.  Bro.  Pleadings,  1  24. 
Contra  2  Leon.  26  •  8  E.  4.  7.  pi.  1.     S.  P.  C.  103.  Letter  A.     Fitz.  Pardon,  3.     Flowd.  Com.  103.  a.  4S4  b. 

Bro.  Chart.  66.     4  H.  7.  8.  pi.  9.     Dy.  27.  pi.  180.     State  Trials,  Vol.  2.  f.  5. 

hap- 
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happen  to   be  of  the  fame  Name  v/ith  one  of  the  PerfonS   excepted   by 
Name,  it  is  faid  that  it  will  not      be  funicient  for  him  to  aver  that  he'8E.4  7.  pi, 
was  none  of  the  Perfons  excepted,  vithoiit  adding  that  he  is  a   differentg  p  q 
Perfon  from  fuch  otlicr  of  the  lame  N.ime.     Which,  how  it  can  be  tried.  Letter  A. 
unlefs  it  appear  by   fome  Additions  to  the  Nanie  in   the  Statute,  may  dc-^'"*- ''*'"^''"' 
ferve  to  be  coiifidered.     But   if  the  Body  of  a  Statute  be  general   as  to  all^' 
Perfons  whatfoever,  and  afterwards  fome  are  excepted   in  the   Provifoes, 
^  perhaps  it  may  be  fufficient  to  plead  fuch  a  Pardon,   without  any  Aver-  t.  vide  i  Ler. 
ment,  That   he    who  pleads    it   is   none  of  the  Perfons  fo    excepted;  itz6. 
being  a  '  general  Rule,  that  where  a  Man  is  within  the  general  Words  of^  ^' '''  ^'  '^'' 
the  Body  of  a  Record  or  Deed,  which   is  qualified  by  iubfequent  Provi-Raym.  23. 
foe?,  it  is  fufficient  for  him  to  bring  his  Cafe  within  fuch  gcniTal  Words '  '  ^^^-  '^' 
and  that  the  Exceptions  in  fuch  Provifoes  ought  to  be  fliewn  oi  the  other !.^,«  «. 

A-^  bide.    [109J  Cro.  Ca.  51J. 

SeB.  61.     But  it  feems  agreed,  ^  That  the  Court  is  fo  f\r  bound  to  take^  r*  p  r 
Notice  fx  0^«(?  of  a  general  Pardon  by  Parliament,  which  extends  to  all  j^- 2'. 
Perfons  in  general  without  Exception    That  it  cannot  proceed  againft  any  P'°'^-  C""'' 
Perfon  whi^tfoever  as  to  any  of  the  Offences  pardoned,  though  he  be  fo  far  ^^/^  g 
from  pleading  it,  or  praying  the  Benefit  of  it,  that  he  does  all  he  can  topi'  34. 

■^   waive   it.  Bro.  Notice  1. 

Se£i.  62.     Alfo  where  a  general  Ad;  of  Pardon  excepts  certain  Kinds f/g/^' ^'* 
of  Crimes,  there  is  '  no  Need  to  aver  that    the  Crime  whereof  a  Perfon  5  Co.  49. 
is  indifted  is  not  one  of  fuch  excepted  Crimes;  but  the  Court  ought  judi-^  '"?•  '^'*' 
daily  to  take  Notice  whether  it  be  excepted  or  not.  pi!  s.  "^  '^'' 

Seel.  63.     Alfo  where  fuch  a  Statute  excepts  only   one  Particular  Per- Bro.Coro.  30. 
fon,  it  hath  been  ^  faid,  that  there  is  no  need  of  an  Averment  that  a  ^'"'g'f "r"'' ** 
Perfon  indidled  is  not  fuch  Perfon  ;  but  that  the  Court  is  to  take  Notice  307.       ^ 
whether  he  be  or  not.  '  Vide  fupra 

Sea.  58. 
'  Nov  I  oo# 

Secondly,  As  to  the  Taking  Advantage  of  a  particular  Pardon   under  Black  veribs 
the  ''  Great  Seal,   I  fhall  obferve  only  the  following;  Particulars.  ^}^^\ 

■'  °  Cro  Ca.  44g, 

Moore  620. 

Sect.  64,     Firfl,  That  it  will  be  '  Error  to  allow  a  Man  the  Benefit  ofp'  ^■^'^• 
fuch  a  Pardon  unlefs  it  be  pleaded.  ^^^  ^  ^^°"' 

5f<57.  65.     Secondly,  That  he    who   pleads    fuch   a  Pardon,    ought    toCanh.  132. 
^  pvodnce  It  fid)  pedejigilli,  though  it  be  a  Plea  in  Bar,  becaufe  it'is  pre*^^°'"P'-^"'^' 
fumed  to   be  in  his  Cuflody,   and  the  '  Property  of  it  belongs  to  him.  e'co^'es/" 
Yet  if  a  Man    plead  fuch  Pardon  without  producing  it,  it  feems   '"  that  3 'mi  7?4. 
the  Court    may    in  Difcretion    indulge    him   a  farther   Day  to  put  in   a]'^'."  f'^" 
better  Plea;  and  that  at  fuch  Day  he  may   perfedl  his  Plea  by  producing  Vide  2  Lton. 
the  Charter.     Alfo  it  feems  "  agreed,  that  there  is  no  Need  in  a  Plea  o1"f^- 
Autrcfoiti  acquit,  &c.  to  produce  the   Record  immediatel}'-,  becaufe  it  is  "^ Jh^'parTon 
pleaded  in  Bar,  and  he  that  pleads  it  hath  neither  the  Cuftody  nor  Pro- '»  good  unieij 

perty  of   it.  ""'^er  the 

*^      ^  Great  Seal, 

and  conii:- 
quently  that  Articles  of  Surrender  cannot  be  pleaded  as  amounting  to  a  Pardon,  Stnte  Trials,   Vol.  i.   fol.    578,   Sic. 
•*  Cro.  Bliz.  153.  pi.  35.  *H.P.C.252.      S.  P.  C.  103.  Letter  B.      1  r  H.  4.  41 .  pi.  6.  '  See  the  Books 

above  cited,  and  Cro.  Ja.  70,  317.     Cro.  Ca.  441,  442.      1  Jon.  377.      1  Sid.  311.     Cro.EI.217.pI2.547.pl. 
21.  716.  pi.  42.         "  II  H.  4.  41.  pi.  6.     S.  P.  C.  103.  Letter  B.         "  Vide  fupra  ch.  35^  feft.  7, 


Vol.  II.  5  I  S.-5!  66. 
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SeB.  66.  Thirdly,  That  if  there  be  a  Variance  '  between  the  Record 
Sup'rach  W  °"  which  a  Man  is  convided  or  attainted,  and  his  Charter  of  Pardon  ;  yet 
feft.  3,4, 5.  if  there  be  no  Repugnancy  to  intend  that  the  fame  Pcrfon  or  Thing  are 
3  ^"'*^^+°-  meant  in  both,  it  may  be  fuppHed  by  proper  Averments :  And  thtrefore 
Letter  a.'°'*'  if  one  be  indifted  by  the  Name  of  7.  S.  '^  Yeoman,  and  parooned  by  the 
Oompt.  Jufl.  Name  of  J.  S.  Gentleman,  or  indided  by  the  Name  of  B.  the  Tafker, 
^Keilw  's'a  ^"^  pardoned  by  the  Name  of  i?.  the  Son  of  W.  he  m<;y  make  good  the 
Dy.34.pl.  20.  Variance  by  averring  that  he  is  the  fame  Perfon  intended  in  fuch  Indicfl- 
1  Roi.  Rep.  fnent  and  Pardon  :  Or  if  in  an  Indidment  '  of  the  Death  of  J.  S.  the 
litz.  Coro.  Stroke  be  fuppofed  to  have  been  given  on  the  firft  of  v^?/;;//'//,  and  in  the 
294.  but  1 8  Pardon  on  the  third,  the  Party  may  aver  that  the  Death  of  one  and  the 
^•3-,33  pl"-fatTie  y.  S.  are  intended  in  both.  And  if  fuch  a  variant  Pardon  be  pleaded 
Fi  z.  irief,  without  any  fuch  Averment,  it  feems  t'mit  the  Court  may  in  Difcretion- 
fetms  con-  give  the  Party  a  farther  Day  either  to  "  perfedl  his  Plea,  or  to  ^  purchafe 
"'^ii'n^i  I  ^  better  Pardon.  And  there  are  fome  ^  Inftances  in  the  old  Books,  where 
pl.  6.  upon  fuch  Variance  the  Court   took  an  Inquiry  of  Office,  whether  the 

Abridged       f^^^^  Perfon  were  meant  in  both  Records, 

ftllns  de°""  Se^.  by.  Fourthly,  That  no  fuch  Pardon  can  be  pleaded  together 
faits,  128.  with,  or  after  the  General  IlTue,  unlefs  it  be  of  a  Date  fubfcquent  to  the 
Bro. Variance,  rpj^^g  of  the  Pleading  fuch  IfTue,  becaufe  otherwife  it  is  waived  by  it; 
Coro.  29.       as  hath  been  more  fully  fhewn,  Se^.  59. 

Charier  de  SeSf.  68.     Fifthly,  ^  That  the  Party  ihall  not  be  obliged  to  l:.y  the  Strefs 

But'^Note^*  °f  his  Cafe  on  any  particular  Words  or  Claufe  in  fuch  Pardon,  but  may 
that  none  of   take  advantage  of  the  Whole.  .  .. 

'^"'ke^'en'  '^^^'  ^^-  ^'^^^^7'  '^'^'^^  ^^^^^  ^"  ^  Amerciament  in  the  King's' Eefich 
don  of"any  hath  been  eftreated  into  the  Exchequer,  and  the  Party  being  taken  upon 
Averment, but  Pfocefs  from  thcncc  hath  infifted  upon  a  Pardon,  and  been  denied  any 
that'the'plr-^  ^^"^^^  from  it,  yet  he  may  be  brought  by  a  Hcibecs  Corpus  cum  caiifa  \o 
don  was  ai-  the  King's  Bench,  becaufe  the  Record  remains  there,  and  the  Tranfcript  is 
lowed  on]y  ferit  into  the  Exchequer,  and  may  plead  the  fame  Pardon  in  the  King's 

notwitt-'^'      Bench ,  and  if  it   be  adjudged   fufficient,  may  have  a  Superfedeas  to  the 

Handing  the     Barons,    &C. 

^ifn^"  I  ^^^-  7°-  Seventhly,  That  while  the  Statute  of  lo  £^.  3.  2.  flood  in 
x>\\.  Force,   (which   required  all  Perfons  pardoned  for  Felony  to  find  Sureties 

Fiiz.  Monft.  for  their  Good  Behaviour  before  the  Sheriff  and  Coroners '  within  three 
f  S.  I40;  Months,  &c.)  no  Pardon  of  ^  Felony  could  he  allowed,  without  a  Writ 
1  Sid.  41.  "  out  of  Chancery,  commonly  called  a  Writ  of  Allowance,  teftifying  that 
26.Aff.pl.46.  fjjg  Party  had  found  ''  Sureties,  &c.  according  to  that  Statute,  unlefs  it 
pftrofficV  were  difpenfed  with  by  a  Special  Claufe  of  No7i  obfiante,  &c.  But  the  Ne- 
de Court,  ^4.  ceffity  hereof  is  taken  away  by  ^  &  b  IV.  &  M.  13.  which  hath  repealed 
^■■Op  Chariest  ^.j^g  f^jfj  Statute  of  10  Ed.  ,2-  but  hath  presided,  that  the  '  tiji'ices  'vtfore  'whom 
Office  de  '  any  Pardon  for  Fclony  JImdd  ■  be  pleaded^  may  at  ihtir  Difcntioft,  rcvidnd,  cr 
Court,  25.  commit  the.  Perfon  that  pleads  it  to  Prifofi,  till  he  or  they  fall  enter  into  a 
Fitz,  oro.  ji^^fjgj2i^^ji(-g  riQld;)  t^^.Q  fuficient  Sureties  for  the  good  Behaviour  fr  any  'Tirae^ 
3  Aff.  pi.  15.  not  exceeding  feven  Tears.  Provided  that,  if  fuch  Pnfon  be  an  hfa/it  or  Feme 
Abridged  covert,  he  or  fe  may  find  two  fufficient  Sureties  y  it'hc  fall  efiier  into  a  Reccg- 
,66'.    °^°'     nizatice  fm- his  or  her- Being  of  the  good  Behaviour  y  as  is  aforefaid. 

Bro  Cor.  igo 
or  !  91. 

Variance,  65.  But  Bro.  in  abridging  this  Cafe  under  the  Title  of  Charter  of  Pardon,  29  m.iKes  this  Rem.irk,  quod 
mirum  m'ilii.  k  37  H.  6.  4   a.      Fi  z.  Chut.  21 .  •>  ^6  H.  6.  24,  2  ^      f'lz    <-hait    22.        Bro   Charter,  2;. 

'  S.  P.  C.  103.  Letter  C.  Crompt.  Jufl.  115.  pl.  1;.  3  H.  7.  pl.  5.  Plow  Com.  502  b  1  Keb  9  pl  n. 
1  Sid.  41.  Raym.  13.  5  InlK  234,  2:55.  Caith.  121.  But  thr-p  never  was  ary  Necefliiy  for  fuch  Writ  upon  a 
Pardon  of  Ticafon,   Cro.  Eliz.  814.  pl.  2.     Noy  31.  ■=  That  ?  Breach  of  the  Recognizauce  avoided  the  Pardon, 

.••jj[   ^;  ^.  pi.  J.     S.  P.  C.  103.  LeiterC.     Ciompc.  Julliceiij.  pl.  )6. 


SeSl.  71. 


Chap.  3 P-  Of  the  General  Ifue.  ^^t^^- 

SeSt.  71.     Eighthly,  That  the  Judges  may  infift  on  the  ufual  Fee  of 
Gloves  '  to  themfclves  and  Officers,  before  they  allow  a  Pardon. 


i  Jon.   56.     I  Sid.  452.  pi.  18.  Kely.  25. 


»  Fjiz. 

Coro. 

2y  +  . 
4K    4 
Puhon  de  pace 

10.  b. 
88.  a. 

CHAP.     XXXVIIL 

Of  the  General  Iffue. 

Se5l.  I.  T"  TAVING  (hewn  already,  Ch.  23.  Se5f.  128  and  137.  that 
Ij  the  General  Ilfue  is  pleadable  in  capital  Cafes,  together 
with  any  other  Plea  in  Bar  or  ALuemcnt,  which  is  not  repugnant  to  itj 
and  that  it  may  alfj  be  p'saded  even  after  fuch  Plea  found  againft  a  Defen- 
dant; and  haviiij  alfo  fhcwn,  Ch.  37.  Se'K  59.  That  the  Plea  of  the  Ge- 
neral IfTue  amounts  to  a  Waiver  of  a  Pardon;  and  Cb.  26.  Seel.  66,  &c. 
what  is  a  good  General  IfTue  to  an  Information  on  a  penal  Statute ;  and 
in  the  fame  Chapter,  SeSi.  J2,y  74-  ^i  what  Manner  the  Iflue  is  to  be 
joined  on  fuch  an  Information,  and  where  it  is  to  be  tried,  I  fhali  in  this 
Place  take  Notice  only  of  the  following  Particulars; 

SeB.  2.     Firfl:,  That  in  a  Criminal  Information   or  Indidlment  in  the 
''  King's  Bench,  for    a  Mifdemeanour,  and  alfo   in  an   Indid:ment  before  "1,  ,  gy  ^  ^ 
Juftices  of  the  Peace,  the  IfTue  is  well  joined  for  the  King  by  the  Words  231- 
ji.  B.  qui  pro  Rege  fequitur  fmiiliter^  (s'c.  without  any  Addition,  fhewing  ^^^^'^  ^""* 
that  ^.  B.  is  the  proper  OfTicer  for  this  Purpofe  ;  for  it  ihall  be  intended  Icro.Ca  j!;. 
that  he  was  fufficiently  known  to  be  fuch  by  the  Court.     But  in  all    Pre-  *  i  Co.  17.3. 
cedents  I  meet  with  of  Informations  of  Intrufion,  the  IfTue  for  the  King  ^■/^: 
is  joined  by  the  Attorney  General,  naming  himfelf  fuch.  372.^^379.3. 

Sect.  3.     Secondly,  That  in  Indidments  of'  capital  Crimes,  after   the  381a  385a- 


387. b  390. 
Ent. 


Defendant  hath  pleaded  guod  ipfe  in  nullo  ejl  iride  culpabilis,  &  inde  de  bono  ^3^' 
CS  male ponit ft' fupcr  patriam,  (which  is  the  general  Form  of  pleading  the  412  T. 
General  IfTue  in  capital  Cafes,  both  in  ^  Indid:ments  and  «  Appeals,)  the  '  ^°'"'^  ^°"■• 
Ufage  feems  to  have  been  immediately  to  award  Procefs  againfl  the  Jury,  354  ^35^'.^! 
without  any  exprefs  Joining  of  IfTue  on  the  Part  of  the  King.  But  in  the  356.b.3;8.a, 
Precedents  of  Appeals  of  Felony,  whether  by  an  ^  Appellant  or  '  Appro- ^^^^  ^^^ '■ '' 
%'er,  generally  the  IfTae  is  exprelly  joined  by  the  Appellant  and.  Approver  38;. pi."?. 9. 
as  weH  as  the  Appellee.  *  See  the  P/e- 

SeB.  4.     Thirdly,  That  it  feems  "^  the  better  Opinion,  that  if  an  IfTue  "ed"' '^'"* 
be  joined  in  Procefs  on  a  Recognizance  for  the  Peace,  whether  the  De-  «  Coke's  Ent. 
fendant   killed  '/.  S.  and  fuch  IfTue  be  found  for  the  King,  yet  Ihall  it  not  "•  J*- 
eftop  the  Defendant  to  plead  Not  guilty  to  an  Indictment  or  Appeal  for  the  a.  b  48."l!t9.' 
Peath  of  the  fame  J.  S.  ab  so.a.b'si! 

a.52  a.  53. a. 

54.  a.  5  5.  U 
»  See  the  Precedents  citeH  to  (he  precedent  Letter.     But  in  Raft.  Ent.  t.^.  b.   after  the  General  Iffue  with  an  &c.  the 
Piocefi  is  immediaiel/  awarded  againll  the  Jury.  \  Raft,  Ent.  ^2.  b.        ?  7  H.  4.  35.  b.     Bro.  Appeal,  19. 


CHAP- 
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CHAP.     XXXIX. 

Where  a  Pj'ifo77er  Jl^all  be    allowed  Counfel^   and  a  Copy    cf 
the  Lidi£if?ient^  &c. 


x\  Perfon  having  pleaded  Not  guilty  is  to  be  tried  either, 

1.  By  his  Country,  or 

2.  By  his  Peers,  or 

3.  By  Battle. 

But  before  I  confider  what  is  proper  to  each  of  thefe  In  their  Order, 
I  fhail  endeavour  to   fhew, 

1.  In  what  Cafes  a  Prifoner  may  have  Counfel  to  affifl  him  in  his 
Defence. 

2.  Where  he  may  have  a  Copy  of  the  Indidlment. 

Se5f.  I.  As  to  the  firfl  of  thefe  Particulars,  I  take  it  to  be  a  fettled 
"i  Inft.  29.  *  Rule  at  Common  Law,  that  no  Counfel  /hall  be  allowed  a  Prifoner, 
137-  whether  he   be  a  "^  Peer   or  Commoner,  upon  the  General  Iflue,  on  an 

^.•^■, ^- 3J-''-lndi6lment  of  Treafon  or  Felony,  unlefs  fome  Point  of  Law  arife,  proper 

2  Bulft.  147.  to  be  debated. 

Bro.Coro.  54.  5^^,  2.  This  indeed  many  have  complained  of  as  very  unreafonable, 
Cro  0^°  47!  y^'^  if  it  be  confidered,  that  generally  every  one  of  Common  Unerftand- 
S.  P.  C.I  5 1,  ing  may  as  properly  fpeak  to  a  Matter  of  Fad:,  as  if  he  were  the  beft 
^-  Lawyer ;  and  that  it  requires  no  manner  of  Skill  to  make   a  plain  and 

?  Lel.^se!  ^  honeft  Defence,  which  in  Cafes  of  this  Kind  is  always  the  befl: ;  the  Sim- 
Dr.  and  Stud.piJcity  and  Innocence,  artlefs  and  ingenuous  Behaviour  of  qne  whofe  Con- 
s  ^  Tri  Is^  fcience  acquits  him,  having  fomething  in  it  more  moving  and  convincing 
Vol, I.  fol. 70. than  the  higheft  Eloquence  of  Perfons  fpeaking  in  a  Caufe  not  their  own. 
V.  2  f.  "ooz-And  if  it  be  farther  confidered  that  it  is  the  '  Duty  of  the  Court  to  be 
Sed'lo  fhe'"'  indifferent  between  the  King  and  Prifoner,  and  to  fee  that  the  Indidment 
other  Parts  of  be  good  in  Law,  and  the  Proceedings  regular,  and  the  Evidence  legal,  and 
this  Chapter,  ^^^j^  ^g  £y[iy  proves  the  Point  in  Iffue,  there  feems  no  great  Reafon  to  fear 
als.'Toi. "'.  but  that,  generally  fpeaking,  the  Innocent,  for  whofe  fafety  alone  the  Law 
/.  70,  265,  is  concerned,  have  rather  an  Advantage  than  Prejudice  in  having  the  Court 
614.  Vol.  4.  tJieJr  only  Counfel.     Whereas  on  the  other  Side,  the  very  Speech,  Gefture 

3  Ir.ft.'zg.  and  Countenance,  and  Manner  of  Defence  of  thofe  who  are  guilty,  when 
Ru(hw.  Col.  ^}^ey  fpeak  for  themfelves,  may  often  help  to  difclofe  the  Truth,  which 
f**^-' 04.^°'  pi'obably  would  not  fo  well  be  difcovered  from  the  artificial  Defence  of 
» 2  Bulft.  1 47.  others  fpeaking  for  them. 

3  Inft.  29.  ^ 

Se£f.  3. 


CliGp.  39.  ■■•Mid,  a  Copy  of  .the  hJi&mcUt.  40 1 

Se:l.Z'     But  tHe  La'w-  allows"  a  Defendant  fte4amfe.  Benefit -6^  Cou^fel.s.P.C,  15*. 
in  ii,a 'Appeal,  whether  ^iGapltal  or'not  Capit;tl,'as  in  any 'other  Adio'n.  b. 
Perlwpsfor  this  Rcaiort  among  *>  others,  beeanle  Appeal^  arc' prefumccl  ^6  J^*"'^^'^^'"  j 
be  generally  carried  on  with   greater  Heat  and  Spleen  than  Inditflments,  Dy.  296.  pi.' 
and  yet  are  not  fo  much  to  be  tlivoured  as  being  fur  this  liibfl:  part  ratlier  2°- 
grounded  on  a  Defire   of  priva:te  Revenge  than    of  publick   Juilice ;  ^"tl  pf„'(.j^Qf'Lj,y' 
therefore  the  Defendant  ihall  have  at- leafl- the' fatn'e;" Advantage  in  them  as  386. 
in  Common  Adtions.  '"•■.«  ••^^.  ^^^^-■;.'''^•  V-  ""  '  g""^/'; 

SeSl.  \.  Alfo  upon  Indid-ments,  theXDourt'  Will  never  refufe  to  aflign  Bro!co^ro^S4! 
a  Prifoner  Counfel  to  argue  a  doiibtfur  Point  of  Law,  happening  to  F«z- Coro. 
arile  at' or  after  his  Trial;  as  where  it  lliall  appear  quefLionable  whetller  the^'j^j^,  ^,  g.^j 
Fads  proved,  if  true,  fully  '  amount  to  the  Crime  charged  againil:  him ;  b.  2.  ch.  48! 
or  whether  the  Perfons  offered  to  be  Evidence  againfl  him  be  ^  legal  Wit-'  3  inft-  137. 
nefles  in  Refped  of  fuch  or  fuch  Exceptions  agairift  them  ;  or  whether  cer-  v'ori.  f.Vsg. 
tain  Pe:fons  returned  '  of  his- Jury  can  be  lawful' Jurors,'  in  Refpcd  of  cer-Ruftwonh's 
tain  Objedions  againfl:  them  ;  or  whether  the  ^  Indidmcnt  or  ^  Proccfs,  ^'^- d "u^/TmVs 
be  ftridly  legal :  In  all  which  Cafes  the  Prifoner  mull  "^  propofe  the  Point,  Vpl.  2.  520.* 
and  '  if  the  Court  think  it  will  bear  a  Debate,  they  will  affign  him  Counfel '  Scate  Trial?, 
to.  argue  it..    .  .  .       '  .^  '..v      .v..v.^    .    .    '       ;    ■.     A^Ks^f.-ss- 

Si'^.  5.     Alfo  where-ever  a  Prifoner  hath  a/'  Pardon  or  qther  '  Special  i  Lev.  68. 
Matter  to  plead  to  an  Indidment,  or  an  "";  Error   to  afilgn  in  Order  to 're-"-'^°:'-!'l- '"tT; 
verfe  an  Outlawry,  the  Court  will  of  Courfe  aflign  him  Counfel.     And  itl^(,[ 
is  "  faid,  Tliat  for  fuch  collateral  Matters  any  one  may  be  of  Counfel  for^  3  Infl.  29. 
a  Prifoner  without  any  Affignment.  '^^^-^ 

Seel.  6.     But  if  a  Queftion  arife  on  the  Trial  of  a  Peer  concerning  theu  3  I'nii.  137. 
Courfe  of  Parliamentary  Proceedings,  the  Lords  will- not  °  fuffer  it  to  be  State  Trial?, 
argued  by  Counfel,  but  will  debate  it  among  themfelves.  i  State  TrLl'^' 

Se^.  7.     There  is  a  Cafe  in  the  Tcar-Book  of  °_H.a.  Where  a  Serjeant  Vol.  z.f.  694, 
at  Law,  as  amicus  Cwice,  offered  his  Opinion   to  the  Court,    concerning 7°' >"°9.763. 
the  Trial  of  an  Lididment  of  Death,  That  it  Was  not  proper  to  proceed  g^^" 
in  it  till  the  Year  and  Day  were  paffed,  nor   doth  he  appear  to  have  been "  3  Inii.  29. 
any  Way  reprehended  for   it,     "^  But   it   is  not   fafe  for   any   one    to    be  ' '.^"    ,  .^ 
either  Counfel  or  Solicitor  to  one  in  Prifon  for  a  Capital. Crime,  in  Or- pi.  46. 
der  to   prepare  him  for  his  Trial,  without  an  AfTignment  from-  the  Court.  ^''^  Office 
But  by  Leave  of  the  Court  Prifoners  have  fometimes   been   indulged   the  1^,^°""*  ^^' 
Affin:ance  of  Counfel,  not  only  to  "■  advife  them   in  Piifbn,.  but  '  alfo  to  Bro  Coro. 
ftandbythem  at  the  Bar:  But  it  is  faid,  '^'  That   in-Stridnefs  they  ought  J,^^^^^^"^^- 
not  to   be  prompted  by  them  as  to  Matters  of  Fad,  "  not-  to  have  the  1,1^386. 
AfTiftance  of  any  Papers  drawn  up  bv  Counfel  to  prepare  them  for  their"  2  Jo.  iSo. 
Trial.  '  ?«i?thf'" 

Se^.  8.     After  a  Prifoner  hath  had  Counfel  aiTigned  him,  the  Court  Vv-i!l  Year-Book  of 
not  "  difcharge  them  without  his  Confent,  though  they  defire  it,   but  will  '  ^-7-  '3- 
fometimes  add  others  to  them.  flLS°trbe^" 

Serf.  9.     It  is  ^  faid.  That  the  Court  cannot  aflign  an   Appellee  any  ofcaufe  the 
tlie  King's  Counfel ;  but  that  if  they  will  they  may  be  either  for  or  againfl  ^'"y,  ^\^'  "^^ 

.  .  °  ^  ■'  ■'  ^  .  very  bad 

bun.  Fame. 

"  2  Jo   i3o. 
•  State  Trials,  Vol.  z.  694.  699.     P  7  H.  4.  36.  a.     S.  P.  C.  iji.   B.     3  Inft.  29,  137.     1  State  Trials,  Vol.  2. 
f.  272,  273,  712,  743,  763,  76S.     '  State  Trials,  Vol.  3.  f.  133.     •  State  Trial-s  Vol.  2.  f.  614.     'State  Tri.-ils, 
Vol.  z.  f.  614.     "  Siate  Trials,   Vol.  1,5.732.  Vol.  2.  f.  743,  762,  763,  770.     *  State  Trials,  Vol.  2,  f.  711,  712. 
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BeB.  lo.  It  having  been  found  by  Experience  that  Prifoners  have  been 
often  under  great  Difadvantages  from  the  Want  of  Counfel,  in  Profecu- 
tions  of  High  Treafon  againil  the  King's  Perfon,  which  are  generally  ma- 
naged for  the  Crown  with  greater  Skill  and  Zeal  than  ordinary  Profecutions, 
it  is  enaded  by  7  ^^^.  3.  3.  T^hat  all  and  every  Perfon  and  Perfons  ivhatfo' 
ever,  that  JJ.^all  be  acciijed  and  indiSied  for  High  Treafon,  ichereby  ajiy  Cor- 
ruption of  Blood  may  or  fJoall  be  made  to  any  fuch  Offender  or  Offenders,  or 
to  any  the  Heir  or  Heirs  of  any  fuch  Offender  or  Offenders,  or  for  Mifpri~ 
fon  of  fuch  Treafon,  fJ:>all  be  received  and  admitted  to  make  his  and  their  fall 
Defence  by  Counfel  learned  in  the  Law  :  And  in  Cafe  any  Perfon  or  Perfons  fo 
^ccufed  or  indiBed  fhall  defire  Counfel,  the  Court,  before  ivhom  fuch  Perfon  or 
Perfons  fjall  be  tried,  or  fame  Judge  of  that  Court  is  author  if ed  and  required^ 
immediately  upo?i  his  or  their  Requefl,  to  affign  to  fuch  Perfon  and  Perfons,  fuch 
and  fo  many  Counfel,  not  exceeding  two,  as  the  Perfon  or  Perfons  fhall  defire, 
to  whofu  fuch  Counfel  fall  have  free  Accefs  at  all  feafonable  Hours ;  any  Law 
fir  Ufage  to  the  contrary  notisoithfianding. 

SeSl.  II.  But  it  is  provided,  iS.  3.  That  any  Perfon  being  indiBed  of  fuch 
Treafon  rnay  be  outlawed,  &c,  and  where  by  the  Law,  after  fuch  Outlawry^ 
he  may  come  in  and  be  tried,  he  fhall  upon  futh  Trial  have  the  Benefit  of  the 
faid  A51. 

Se5l.  12.    And  it  is  farther  provided,    S.  12,  13.    That  nothing  in  the 
faid  A5i  fmll  extend,  or  be  conflrued  to  extend  to  any  Itnpeachment  or  other 
Proceedings  in  Parliament  whatfoevcr.     And  alfo  that  it  (hall  not  any  Ways 
extend  to  any  IndiBmeJit  of  High  Treafon,  nor  to  any  Proceedings  thereupon, 
for  counterfeiting  his  Majeffs  Coin,  his  Great  or  Privy  Seal,  his  Sign  Ma- 
nual, or  Privy  Signet,     [no]  e^ 
•  I  Lev.  68.       SeB.  13.  As  to  the  fecond  Particular,  viz.    Where  a  Prifoner  may  have 
Sute'THals,    ^  ^^PX  ^^  ^^^  Indiftment  againft  him  :    It  is  faid,  '  That  by  the  Common 
Vol.  I. f  644.  Law  it  is  always  deoied  in  Cafes  of  Treafon  or  Felony.     Yet  if  a  Prifoner 
Vol. 2.  f  71 1,  take  a  legal  Exception  to  an  Indidlment,  it  is  faid,  ''  That  the  Court  will 
f  861   35/   grant  him  a  Copy  of  fo  much  as  concerns  his  Exception.     Alfo  if  he  have 
863.864.      fuch  Matter  to  plead  which  cannot  well  be  put  into  Form  without  Know- 
^^sd  8^'      l^^g^  of  ^^^^  Charge  againft  him  as  laid  in  the  Indidlment,  as  Autrefoits 
\li.\{^?.C. acquit,  &c.  it  is  •  faid.  That  the  Court  will  give  him  the  Heads  of  the 
236-             Indidlment,  to  enable  him  to  have  his  Plea  fo  drawn  as  to  fuit  the  Charge 
'sil'sj^.'     againft  him. 

'■  State  Trials,      SeB.  1 4.    But  it  is  enaded  by  y  M^.  3.    ^jat  every  Perfon  and  Perfons 
^^•i-i-l^^-indiBed  for  High  Treafon,  except  jor  countetfeiting  the  Coin,  or  the  Great 

or  Privy  Seal,  or  Sign  Manual  or  Privy  Signet,  ffall  have  a  true  Copy  of  the  > 
whole  IndiBment,  but  not  the  Names  of  the  Witneffes,  five  Days  at  the  leafi 
before  Trial,  to  advife  with  Counfel  thereupon,  to  plead  and  make  their  De- 
fence, his  or  their  Attorney,  or  Agent,  requiring  the  fame,  atid  paying  the 
Officer  his  reafonable  Fees  for  writing  thereof  not  exceeding  five  Shillings  for 
the  Copy  of  every  fuch  IndiBment.  [in]  «C-^ 

SeB.  1 5.  What  Exceptions  may  be  taken  to  fucli  Indidlment,  and  when^ 
Jbath  been  fhewn,  Ch.  25.  ScB.  146,  147,  148,  149. 
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CHAP.     XL. 

From  nvhat  Cowity  the  "Jury  is  to  be  returnedy  &c. 

F""  O  R  the  better  Underftanding  what  more  particularly  relates  to  a  Trial 
by  the  Country  in  Capital  Cafes,  having  (hewn,  Ch.  5.  SeSf.  18.  That 
by  Virtue  of  a  fpecial  Commiflion,  Juftices  of  Oyer  and  'Terminer  may  fit 
in  one  County,  for  the  Trial  of  a  Fadt  in  another  by  the  proper  Jurors. 
And  having  alfo  fhewn,  Ch.  23.  SeB.  92,  93.  what  is  a  proper  Place  from 
whence  a  Fifne  may  come,  I  (hall  in  this  Place  only  confider, 

1.  From  what  County  the  Jury  is  to  be  returned. 

2.  By  Virtue  of  what  Procefs. 

3.  Before  what  Court. 

4.  How  they  may  be  challenged. 

As  to  the  firft  of  thefe  Particulars,  'viz.   From  what  County  the  Jury  Is 
to  be  returned :  I  iliall  endeavour  to  fhew, 

r.  From  what  County  they  are  to  be  returned  for  the  Trial  of  the  Ge- 
neral IfTue. 

2.  From  what  County  for  the  Trial  of  a  Foreign  Plea. 

SeB.  r.    As  to  the  firfl  Point,  viz.    From  what  County  a  Jury  is  to  be 
returned  for  the  Trial  of  the  General  IfTue  :  I  take  it  to  be  '  agreed,  That's  P. C.  154. 
''  regularly  by  the  Common  Law  they  mufl  be  returned  in  all  Cafes,  for  the  ^y.  132-  pi. 
Trial  of  the  General  IfTue  from  the  fame  County  wherein  the  Fadl  was  com-p?,"^*  q^^_"** 
mitted.     And  it  is  faid.  That  in  an  Appeal  of  Death,  where  the  Wound  19+. 
was  given  in  one  County,  and  the  Party  died  in  another,  the  Jury  '  ought  ^}^^^  '?' 
to  be  returned  from  each  County  before  the  Statute  of  2  Gf  3  Ed,  6.  24.  videfupra^** 
fince  which  the  whole  may  be  tried  either  upon  an  ^  Indidment  or  Appeal,  ch-  jfta-  •9- 
in  the  County  wherein  the  Death  happens.  ^^"^*  '"''■ 

SeB.  2.    But  it  is  cnaded  by  33  J^.  8.  23.  That  if  any  Perfon  being  ex-'  Book  t. 
atnined  by  the  King's  Council,  or  three  of  them,  upon  any  Manner  of  Treafom,^^  31.feit.tj.' 
Mifprifwns  of  Treafsns,   or  Murders,   do  confefs  any  fuch  Offences,   or  that  ^^^.^^' 
the  faid  Council,   or  three  of  them,   upon  fuch  Examination,  foall  think  any  Fiiz.  Coro. 
Ferfon  fo  examined,  to  be  'vehemently  fufpeBed  of  any  Treafon,  Mifprifons  ofl'^'^°-, 
Treafons  or  Murder,  that  then  in  every  fuch  Cafe  by  the  King's  Command- ch.^.fek.iS' 
ment  his  Majejiy's  Commiffion  of  Oyer  and  Terminer  under  the  Great  Seal,  iH.H.P.C. 
JJiall  be  made  by  the  Chaficellor  of  England  to  fuch  Perfons  and  into  fuch  Fills  ^^^' 
and  Places  as  fiall  be  named  and  appointed  by  the  King,  for  the  fpeedy  Trial, 
ConviBion  or  Delivery  of  fuch  Ofaiders ;    which  Commiffioners  f:all  have 
Power  to  enquire,  hear  a  fid  determine  all  fuch  Treafons,  Mifprifwns  of  Trea- 
fons and  Murders,    'within  the  Places  limited  by  their  Commifjion,   by  fuch 
good  and  laiofid  Perfons  as  fJjall  be  returned  before  ihem  by  the  Sheriff,  or 
bis  Minifier^   or  any  other  having  Power  to  return  JVrits  and  Procefs  for 

that 
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that  Purpofe,  in  ivbcctfoever  other  Shire  or  Flace  ivithin  the  King\  Dc minions^ 
or  ivithout,  fiicb  Offlmces  ivere  dene  or  committed^  and  that  in  fiich  Cafes,  no 
Challenge  for  the  Shire  or  Hundred  f:all  be  allowed. 
•  I  And.  104,      ^^^^  ^_  j^  hatiri)een  *  adjudged,  That  this'Statute  as  far  as  it  relates  to 
>>  I  And,  194,  Treafon  done  within  the  Reahn,  is  repealed  by  i  6?  2  P.  <o?  M.  10.  which 
'95;  enafts,  That  all  Trials  for  Treafon  fliall  be  according  to  the  Common  Law. 

ch.  2;^.  iba*  But  as  to  ''  Murder  and  '  Mifprifion  of  Treafon,  it  ftill  feems  to  continue  in 
14s.  Force.  "  And  as  to  High  ^  Treafon  done  without  the  Realm,  it  doth  not 

Bro.  Coro.  feern  material  whether  it  be  in  Force  or  not,  becaufe  that  is  fully  provided 
3  In'ft.  24.      for  by  35  i7.  8.  2.  as  hath  been  more  fully  flaewn  Ch.  25.  Secf.  49,  50, 

"  Vide  Dyer    ^j^    ^2,    53. 

« f  And!  \l\,  S''^'  4-  It  hath  been  ^  adjudged,  That  the  Word  Mardcr  m  this  Statute 
195.  fliall  have  the  fame  flrift  Conftruftion  as  in  the  "^  Statutes  which  take  away 

'^"P''^'^^.    the'Benefit  of  Clergy  from  Murder,  and  confequently  fliall  not  extend  to 
B.  I.  ch.  31.  one  examined  before  the  Council  as  Acceffary  only,  and  not  as  Principal  ; 
feft.  11.         for  Murder  is  one  Offence,  and  the  being  Acceffary  to  it  is  another. 
^'z   ka^Q  jSt'^.  5..    Having   fliewn   already  that  he,    who  fteals   ^  Goods  in  one 

Supra  cli.  23.  County,  and  carries  them  into  another,  or  does,  a  Fad  in  one  County 
feft.  47.  ch.  which  proves  a  ''  Nufance  to  another,  may  be  indidted  or  appealed  in  ei- 
h^Sup^rach.  ^herj  fronv whence  it  follows.  That  helma:y  be  alfo  tried  in  either:  Ha- 
15.  feft.  37.  ving  alfo  '  fliewn,  That  he  who  marriqs  two  Wives,  the  firfl  in  a. Foreign 
'  ^- ■•  *^''"* 3 'Country,  and  the  fecond  in  E?igland,  may  be  indided  and  tried  in  £w^- 
Suprach.  25.  l^ud ;  and  that  he  who  takes  a  Woman  by  Force  out  of  one  County, 
feft.  39.  and  carries  her  into  another  and  there  marries  her,  ^  may  be  indided 
^g^' 'I'J^'^' '^^^  and  tried  in  the  fecond  County:  And  that  Felonies  in  '  JVdks  may  by 
Supra  ch.  25.  Force  of  26  H.  8.  6,  be  indided  and  tried  in  the  next  adjoining  Englijij 
fea.  40.  County  :.•  And  that  Treafons  upon  the  Seas,  ""  or  in  any  Foreign  "  Country, 
(f-a^il,  ^'"and  Felonies  "  and  Piracies  upon  the  Sea,  may  be  indided  and  tried  in  any 
Supra  ch.  25.  County  in  Evgla?id;  and  that  an  p  Acceffary  in  one  County  to  Murder  in 
"ti''ra'ch^2  ^^^other,  may  be  appealed  and  tried  in  the  County  wherein  the  Stroke  was 
feft.  43,  44, '  given  ;  and  that  an  AccelTuy  to  Murder,  or  any  other  Felony  in  one  Coun- 
45;  ty,  may  be  indided  "^  and  tried  in  the  County  wherein  he  was  Acceffary  ;  I 

l5'!Tea.'^48  ^^'iJ^  '"<^f<^^  to' the  Places  cited  in  the  Margin  for  the  farther  Confideration  of 
1054.  thefe  Matters.  ■ 

"^■'•/^'^  Se51.  6.   As  to  the  fecond  Point,  i^iz.    From  what  County  the  Jury  is 

13!  14,  «^'  ^°  ^^  returned  for  the  Trial  of  a  Foreign  Plea,  That  is,  the  Plea  of  iffu- 
Suprach.  25.  able  Matter  alledged  in  a  different  County  from  that  wherein  the  Party 
p^Su  ta  cV'^  ^^  indided  or  appealed  ;  as  where  a  Man  indided  in  the  County  of  A. 
29.  fea.  49.  '  pleads,  That  he  was  taken  out  of  a  Sanduary  in  the  County  of  B,   Or 

'  "      'in  one 


s  Supra  ch.     where  one  appealed  by  a  Woman  for  the  Death  of  her  Hufband  i 
and.il?29*"   County,   ^  pleads.    That  fince  the  Death  of  her  Hufhand  flK  hath  mar- 
fea.  50, 51,   ried  J.S.   in  another  County ;  it  is  "^  agreed,  That  by  the  Common  Law 
^^-  ..  fuch  Pleas  can  only  be  tried  by  Juries  returned  from  the  Counties  wherein 

pl..ip.!^  ''''they  are  alledged  :  And  therefore  if  Iflue  be  joined  on  fuch  Matters  before 
>  Dyer  296.  a  Court  whlch  has  no  Jurifdidion  out  of  the  County  wherein  it  fits,  there 
f^'  ^^^^  feems  to  be  "  no  Remedy  by  the  Common  Law,  but  to  remove  the  Pro- 
S.P.c!  154.  ceedings  by  Certiorari  mlo  the  King's  Bench,  which  having  a  Jurif- 
Keilw.  175:  didion  throughout  the  whole  Kingdom,  will  award  proper  Procefs  for 
Dyer°296.  pl.the  Trial. 

JH  P.  C.  255.     Vide  23  H.  8.  \\.  fefl.  5.     "  Iveilw.  175.  pi.  10.     Dy.  296.  pi-  20.     Vide  tly,  286.  pi.  5. 
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SeB.  7.  'B>\.\t  for  the  inorefpeedy  Trials  of  Murders  cuid  Fekmies,  it  is  en- 
(iBed  by  23  H.  8.  14.  Par.  5.  That  all  Majvier  of  Foreign  Pleas  triable  by 
the  Country,  upon  any  LidiBmejit  for  any  Petit  Trcafon,  Murder  of  Felony, 
Jhall  be  frthwith  tried  before  the  fame  fujlices  afore  ishom  the  Party  fall 
be  arraigned,  and  by  the  furors  of  the  fame  County  that  fall  try  the  Petit 
Treafon,  Murder  or  Felony,  ivhereof  he  Jl.'all  be  fo  arraigned,  without  any 
further  Refpite  or  Delay,  in  ivhatfoever  County  or  Counties,  Place  or  Places 
of  this  Realm,  the  Matter  of  the  fj me  Picas  be  fuppofed  or  ailedged. 

SeB.  8.     But  this   Statute   extending   neither   "to   Indidlmcnts  of  High 
Treafon,  nor  to  Appeals,  it  '  is  faid.  That  a  Foreign   Klue  therein  muil: '  3  ^niT.  27. 
ftill  be  tried  by  the  Jury  of  the  County  wherein  it  is  ailedged.  H.  P.c.V'V 

Vide  Dyer 
296.  pi.  20. 


CHAP.     XLI. 

Of  Procefs    aganift   Jurors. 

FOR  the  better  Underftanding  the  Nature  of  Procefs  againft  Jurors  in 
Criminal  Cafes,  I  fliall  endeavour  to  fliew, 

1.  Where  a  Panel  may  be  returned  without  any   Precept  by  a  bare 
Award, 

2.  In  what  Manner  the  Procefs  is  to  be  returnable. 

3.  Where  a  Venire  may  be  joint  or  feveral. 

4.  What  Procefs  may  be  awarded  by  Provifo. 

5.  In  what  Cafes,  and  in  what  Manner  a  Tales  is  grantable. 

6.  Where  it  is  neceffary  to  return  a  Panel  into  Court,  before  an  In- 
queft  can  be  taken  upon  it,  and  where  the  Prifoner  may  have  a     .     ^ 
Copy  of  it.  ^  ;2!-/- 

4  Inft.   168. 

Se5l.   r.   -As  to  the  firft  Point,  viz.  Where  a  Panel  may  be  returned  ^^"p'^-J^^^/^ 
without  any  Precept  by  a  bare  Award,  it  is  *"  agreed,    That  Juftices  of  2 -6.        ^ 
"^  Gaol-Delivery,    may  have  a  Panel  fo  returned  by  the   Sheriff,  without  ^  H.  H.  P.  C. 
any  Precept  or  Writ  j  and  the  ^  Reafon  given   for  it  is.  That  before  their  Qom^f  *iur 
Coming,  they  always  make  a  general  =  Precept  to  the  Sheriff  in  Parcliment  izs. 
under  their  Seals,  to  bring  befre  thetn  at  the  Day  of  their  Sefnns  twenty-four'^-  ^-^  'ii' 
out  of  every  Hundred,  &c.  to  do  thofe  Things  which  fall  be  enjoined  them  on  c  vet  'tis  faid 
the  Pa?-t  of  the  King,  &c.  And  therefore  it  is  faid  that  they  need  not  make  'hat  the  Law 
any  other  Precept  for  the  Return  of  a  Jury,  for  the  Trial  of  any  Iffue  join-||-°[|''",*''J^'  : 
ed  before  them.     But  that  their  bare  ^  Award  that  the  Jury  fhall  come  is  Spedai  Com- 
fufficient,  becaufe  there  are  enow  for  that  Purpofe  fuppofed  to  be  prefent  in  "'.''^'on- 
Court,  whom   the    Sheriff  may    return  immediately  whenever  the  Court  ^jnj^^lgg^^' 
fhall  require   their  Service.     Alfo  it  is  faid,  ^  that  a  Jury  may  be  fo  re- Crompt.  Ju- 
turned   before  Juftices    of  Peace  at  their  Seflions,   becaufe  the '^  Precept 'jp.'^^- 

Crompt.  [ur.  I  zS.  4rnfl.  168.  zlnft.jes.  2  H.  H.  P.  C.  34,  261.  «  Vide  Raft.  Ent.  384.  b.  385.  a.  pi.  1. 
Cro  Ca.  448.  f  For  the  Form  of  fuch  an  Award,  fee  Raft.  Ent.  385.  pi.  5,  6.  State  Trials,  Vol.  4.  fol.  182, 
ezlml.568.     Adjudged  1  Sid.  364.  pi.  1 1.         •>  See  Lambard's  Juft.  B.  4.  CK.  2.  and  Crompt.  Jullice.  232. 
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for  the  Summons  of  the  SefTIons  hath  a  Claufe  to  the  fame  Effedt  for  the 

Summons  of  twenty-four  out  of  every  Hundred,  &c.  Yet  I  much  queftion 

•  Vide  4  Inil.  whether  this  Matter  doth  not  rather  depend  on  '  Pra6lice,  and  tlie  conftar^ 

«64.  Courfe  of  Precedents,  than  any  Argument  from  the  Reafon  of  the  Thing. 

ja!' "' ^' ^' For  the  ^  Precept  to  the  Sheriff  from  Juftices  of  Oye7-  and  Termiiier,  in 

1  Sid.  364.  pi.  order  for  the  holding  of  their  SefTions,  hath  in  Effeft  the  very  fame  Claufe 
^■-  for  the  Bringing  of  twenty-four  before  them,  out  of  each  Hundred,  at  the 
443^.b.  pLi.  Diiy  of  their  Seffions,  &c.  And  yet  it  feems  '  agreed,  that  they  cannot 
1.  have  a  Jury  returned  for  the  Trial  of  an  Iffue  joined  before  them,  by 
'^^  6  Force  of  a  bare  Award,  but  ought  to  make  a  particular  Precept  to  the  She- 
4inft.  16*4.    riff  for  that  Purpofe  under  their  Seals. 

2  ind.  56S.  Sg^^  2.  It  feems  ^  agreed,  that  by  the  Courfe  of  the  King's  Bench  no 
^!(/b  ■  *^'^' Jury  can  be  returned  into  it  from  a  Foreign  County,  without  proper  Pro- 
Vide  27  H.  6.  cefs,  under  the  "  Seal  of  the  Chief  Juflice,  &c.  But  *' %^;v  if  it  may  not 
io.pl.  4.  ije  returned  for  the  Trial  of  an  Indidment,  &c.  in  the  fame  County  where- 
s^feft.  1 6.    in  it  fits,  by  a  bare  prceceptiun  eft^  &c. 

'  Supra  ch.  SeB.  3.     As  to  the  fecond  Point,  'uiz.    In  what  Manner  the  Procefs 

'  Vidf  D  er  ^g''iinft  Jurors  is  to  be  returnable,  it  feems  agreed,  that  it  may  be  returnable 
118.  pi.  78.  immediately  into  the  Court  of  King's  Bench  for  the  Trial  of  an  Indidment 
in  the  fime  County  wherein  it  fits,  whether  for  a  Crime  committed  in 
«'Vide  ch.  25,  fuch  County,  or  for  a  ^  Treafon,  &-f.  beyond  the.  Sea.  But  that  for  the 
fedl.  49  to  70.  Trial  of  Indictments  removed  thither  by  Certioraii  from  other  Counties, 
62V  pi.  4.';.  there ''ought  to  be  fifteen  Days  between  the  T.ejle  and  Return  of  every 
2  h!  h.  p.  c.  Procefs. 

Su°'a ch  ^^^'  4"     ^"^^^  '^  ^^  '  agreed,   that  Juftices  in  Eyre,    or  of  Gaol-Dell- 

fea."i2.and  Very,  may  Order  a  Jury  to  be  returned  immediately  for  the  Trial  of  a 
ch.  27.fea.  Prifoner  arraigned  before  them.  Alfo  it  is  clearly  **  holden  by  Sir  Ed- 
2^Inft.  568.  w^^^  Coke,  and  hath  been  often  '  adjudged,  That  Juftices  of  Oyer  and 
State  Trials,  terminer,  for  the  Trial  of  any  Iffue  joined  before  them,  might  award  a  Ve- 
Vol.  4.  fol.  j^i^g  returnable  the  fame  Day  on  which  the  Party  is  arraigned.  Alfo  it  is 
i^Keilw.  i59.holden  by  Sir  "  Edivard  Coke,  and  hath  been  "  adjudged,  That  Juftices  of 
b.  the  Peace  may  do  the  like ;  but  there  are  very  °  ftrong  Authorities  to  the 

Crom  ?'  u&  contrary,  unlefs  the  Crime  amount  ^  to  Felony,  or  the  Party  '^  confent  to 
152.3.  be  tried  immediately. 

Cro.  Ca.  315.  ^g^^  ^,  ^csre  how  fir  the  Law  is  altered  as  to  thefe  Points  by  4  G?  5 
iSid.33S-pl-^^  G?  AT.  24.  and  7  ©■  8  }F.  3.  32.  which  by  requiring  that  Jurors  fliall 
Fitz.  Inq  55.  be  fummoned  fix  Days  before  they  are  to  appear,  feem  to  make  is  neceffary 
y'''«^eiy.7.  vvhenever  a  ■■ /^mr^  or  Particular  Precept  is  required  for  the  Return  of  a 
4  inft.  164. '  Jury,  '  that  there  be  fix  Days  between  its  Tefle  and  Return. 
'Cro. Ca.  Se5}.  6.     It  hath  been 'adjudged.  That  a  ^(?«/r£'  before  Juftices  of  Oyw 

2  R'oirib  ^"^  'Terminer  returnable  at  a  Day  certain  is  erroneous,  unlefs  the  Seffions 
q6.°pi."  I.  '  appear  to  have  been "  adjourned  to  the  fame  Day ;  becaufe  otherwife  it  (hall 
H.  P.C.  i6i.  j^Qf  ^je  intended  that  their  Commiffion  continued  till  fuch  Day  j  and  if  it 
2  H.H.  P.  C.^.^  ^^j.^  ^j^^.^  Authority  to  try  the  Iffue  was  determined.  But  it  is  admitted 
Admitted  2  "  that  fuch  Venire  may  be  made  returnable  at  the  next  Aflifes,  and  then 
Keb.  2.2.  pi.  ^  jgj  b  Yij-tue  of  y  1  E.  6.  7. 
49.292.pl.  ■>  ' 

75.  718.  pi. 

109.  2Keb.433.pl  13.  1  Sid.  334.  pi.  20.  I  Roll.  Abr  96.  pi.  I .  Cro.  Ca.  340,  583.  Cont.  Keilw.  159.  b. 
Trial  per  paii  26.  2  Rol.  Ab  62;.  p).  2.  H.  P.  C.  266.  •"  2  Inft.  568.  4  Inft.  164.  "  Cro.  Ja.  404.  pi.  2.  And 
in  this  Book  it  is  faid  that  Common  Experience  is  fo.  «  Fitz  Coro.  44.  Keilw.  i  ;/  b.  !  Jon.  379.  pi.  i  o.  S.  P. 
C.  156.3.  I  Keb.  433.pl.  3.  Trial  per  pais  25,  26.  2  Keb.  zi  2.  pi  49.  Cronjpt.  Juftice  1 52.  a.  i  Sid.  99. 
pi.  2.  335.  pi.  20.  Cro  Ca.  438,  448.  2  Roll.  Abr.  62;.  L.1.3.  H.  P.  C.  256.  p  i  Sid.  335.  pi.  20.  In 
Crompt.  Juftice  150.  b.  'tis  faid  that  the  Seflions  for  the  Peace  may  award  Procefs  for  the  Trial  of  an  Indiftment  of 
Felony,'  the  next  Day  after  it  is  traverfed.  Quaere  if  the  Party's  being  in  Gaol  make  no  DifFerence  ?  Cro.  Ca.  340. 
2  Roll.  Abr.  96.pl.  I.  1  Sid.  335.pl.  20.  1  1  Keb.  433.  pi.  3.  i  Sid.  99.  pi.  2.  334.  pi.  20.  '  Vide  fapra  feft.  i . 
•State  Trials,  Vol.  4.  fol.  99,  100.  ■  1  Sid.  348.  pi.  15.  2  Keb.  2B4.  pi.  53.  292.  pi.  75.  718.  pi.  109.  854.  pi. 
6  And  in  thefe  Books  fuch  Error  is  faid  not  to  be  helped  by  the  next  Aflifes  happening  to  fall  on  the  fams  Day.  "  \'ide 
fuprach.  5.  fea.  7.  14.  *  I  Sid.  348.  pi.  15.        2  Keb.  284.  pi.  53,  71 6.  pI-  109,  854.  pi.  6.        Cro.  Ca.  340, 

y  Videch.?.  fefl.  12. 

"        ...  SeSl.  -. 
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SeSl.  7.  It  hath  been  '  adjndged,  That  the  Award  of  a  Ve7ure  return- » =9  f*^-  3- 
able  at  a  certain  Day  before  Juftices  of  Ojrr,  ^c.  needs  not  exprefly  men-  j'°Dv\','r' 
tion  before  what  Juftices  it  fliall  he  returnable  ;  for  it  cannot  but  be  inteiided  p!  99  The 
that  it  ought  to  be  before  the  fame  Court  which  awards  it.  '^^.'^Sf,'^ '" 

Se5i.   8.     As  to  the  third  Point,  viz.  Where  a  ^twr^  may   be  joint  or  ^f^'and  it  is 
feveral :   It  feems  agreed,  that  where  feveral  Perfons  are  arraigned  upon  the  there  faid. 
fame  ^  Indi(ftment  or '  Appeal,  and  feverally  plead  Not  guilty,  it  is  in  t^^e '^^.'J^*]^  ^'"'' 
'' Eledion  of  the  Profecutor,  ^c.  either  to   take  out 'joint  /^^w;vi  againft  needs  not 
them  all,  or  *  feveral  againft  each  of  them.     But  in  an  Appeal,  if  ox\?.  plead  f^^*  ^^^°^,^ 
Not  guilty,  and  the  other  plead  a  Releafe  made  at  A.  it  feems  ^  that  therein  j^'^gj^'^^". 
mufl:   be  feveral  Venires.  able;  but  this 

SeB.  9.     It  feems  generally  ''  agreed,  that  where  the  fune  Jury  is  re-  {""""^  ""' '° 
turned  on  fuch  a  Joint  Procefs  againft  feveral  Defendants,  if  a  Juror  be  by  the  Book 
challenged  by  any  one  Defendant,  and  the  Challenge  allowed,  and  the  Ju-  at  large. 
ror  thereupon  '  drawn,  he  is  by  neceffary  Confequence  drawn  as  to  all  the  g '  ^  ^|  ^  ' 
other  Defendants  alfo,  becaufe  there  being  but  one  Panel,  the  fame  Perfon  ^'n.  P.  C." 
cannot  at  the  fame  Time  be  taken  from  it,  and  yet  continue  in  it.     But  ^j^- 
where  one  Jury  is  jointly  returned  for  the  Trial  of  fevcrul  Defendants  before  \(^,\ 
Juflices  of  Gaol-Delivery,  it  is  ^  certain  that  they  may  afterwards  fever  the "  State  Tri- 
Panel,  if  they  find  it  expedient,  for  the  Prevention  of  this  Inconvenience,  ^'^j*  ^^°]^'^' 
But  I  do  not  find  '  that  this  can  be  done  in  any  other  Cafe.     And  it  feems  a,' p.  c  256. 
agreed.  That  after  an  Appellant  hath  taken  out  a  joint  Venire  againfl  all  ^  PC.  njs.  a. 
the  Appellees,  he  cannot '"  afterwards  take  out  feveral  ones,  tho'  the  firft  be  Bj°b«)^.'Ei;:. 
never  returned;  and  the  Reafon  feems  to  be  becaufe  it  would  amount  to  541.  pi.  4- it 
a  "  Difcontinuance.  ''  [^1^ '°  ''^ 

SeB.    10.     As  to  the  fourth  Point,  viz.  Where  Procefs  may  be  taken  j^y  the  De- 
out  by  the  Defendant  in  Criminal  Cafes  by  Provifo,  {i.  e.  with  a  °  Claufe  fendants  in 
that  if  two  Writs  come  to  the  Sheriff  he  (hall  execute  one  of  them  only) :  ^/^p^^J.^^^/^ 
I  take  it  to  be  agreed  f  That  it  may  be  fo  awarded  in  any  Appeal,  whe-s.P.C.  155.3! 
ther  Capital  or  not  Capital,  in  the  fame  Manner  as  in  other  Adlions,  af- 1'  '^  faid. 
ter  the  Appellant  hath  made  Default  in  1  Relation  to  the  very  lame  Kind  th'^r^'^T 
of  Procefs.     And   therefore   if  the  Appellant,    after  IfTue  joined,    either  three  Defen- 
negleAs  to  take  out  any  '  Venire  the  lame  Term,  &c.  or  takes  one  out  p^".'^  f^* 
but  doth  not '  get  it  returned,  it  feems  that  tlie  Defendant  may  take  one  join  wo  of 
out  by  Provifo,  &c.  And  in  like  Manner  if  the  Appellant  make  the  like  them  in  one 
Default  in  fuing  out  an  Habeas  Corpora,  or  other  fubfequent  Procefs,  the  1,"'^'^^^  l^^. 
Defendant  may  fue  out  the  like  Procefs  by  Provifo.     But  where  the  Defen-  ther  againft 
dant  hath   fued   out  any  Procefs  by  Provifo,  there  are  '  Authorities  that  \^^  ^^^"'^• 

Books  above- 
cited,  and  I  Jon.  425.  and  Fitz.  Quare Impedit,  igg.       21  H.  6.      22.  pi.  46.         «  See  the  Books  above  cited.      Alio 
the  fame  is  adjudged  i  Jon.  425.      Where  one  Appellee   was  charged  with  doing  the  Fadl  proditorie,   the  others  Fe- 
lonice.     See  Fitz.  Quare  impedit,  199.     Vifne,  11,  14.     KeiKv.  106.  b.  '  Dy.  120.  pi.  10.        151.  p!.  72.     Cro. 

Eiiz.  541.  pi.  4.         8  50  E.  3.  I.  pi  I.     Bro.  Vifne,  27.     Vide  1 1  H.  7.  5.  pi.  9.     Bro.  Difc.  de  Procefs,  62.     Fitz. 
Execat.  114.  Nifi  prius,  7,  8.     "  S.  P.C.  155.  a.     H.  P.  C.  256.     2  H.  H.  P.  C.  263.     9  Ed.  4.  27.  pi.  40.     Moor 
13.  pi.  48,  Co  Litt.  156.  b.  Dyer  246.  pi.  70.  Plowd.  Com.  100.  Bro.  Challenge,  84,  Parallel  Cafe.  Co.  Litt.  130.  b. 
4H.  4.  4.3.   Dyer  246.  pi.  70.   5oEd.  3.  l.pl.   i.  Fitz.  Proteftion,  21,  i  26.    3  H.  4.  ;.  pi.  24.    Crompt.  Juft.  1 1  3, 
b.  pi.  I.     But  this  is  made  a  Qasre  Dyer  152.  pi.  8.     And   denied   in  the  lame  Cafe  in  Dalif  25.  pi.   11.  'But 

if  no  Judgment  be  given   that  the  Juror  who  is  challenged  by  one  (hall  be  drawn,  but  only  that  he  Ihall  ftand  afide 
foraTime,  it  is  faid  that  he  may  try  thofe  who  do  not  aftually  challenge  him.     Dyer  120.  pi.  3.     Cont.  Bendloe 
58.  pi.  9;.       I'  Kely.  7.      H.  P.  C.  256.       2  H  H.  P.  C.  264.      Plow.  Com.  too.      9  Ed.  4.  27.  pi.  40.     Crompt. 
]uft.  ii3.b  pi.  2.       '  Plow.  Com.  100.     2H.  H.  P.  C.  263,  264.     -^SCo.  65.  a.     S.  P.  C.  i  j;.  Lett.  A.     27  H. 
6.  4.  pi.  28.      Fitz.  Procefs,  94.     S.  P.  C.  155.  Lett.  A.     Bro.  Venire  facias,  32.     9  Ed   4.  27  pi.  40.      Fitz.  Chal- 
lenge,  56.      Vide  Fitz   Inquell,  59.     E.xecutors,  i  14.        °  Supra  ch.  27.  feft.  96.     "  8  H.  6.  6.  pi.  14.     Fitz.  Procefs, 
79.     Vide  2  Rol.  Ab.  656.  B    1.2.     Rait  Ent.  625.  pi.  7.     PH.P.C.257.     S.  P.  C.  r  5^  Lett.  B.     Fitz   Procefs, 
211.      I  5  H.  7.  9.  pi.  10.    Keil.176.pl.  10.       1  See  the  Books  cited  to  the  other  Parts  of  this  Sedlion.     33  H.  6.  14. 
a.     '  Dy.  2  1  5.  pi.  5  I,  52.  Cro.  Ca.  484.       Vide  Dyer  284.  pi.  34,  3 19    pi.  i  j.      2  Roll.  Ab.  665.  B.  i .  z.     a  Jon. 
34.     KeiKv.  176.  pi.  1 1.     '  8  H.  6.  6.  pi.  14.     Fitz. Procefs,  79.     Bro.  Nifi  pruis,  1  3.     '  1  5  H   7.  9.  pi.  10.     14H. 
■      '       -      -        -  -  -  -----  Cro.  Ca.  484.      2  Roll.  Ab.  656.  pi.  I,  2,  3,4. 

'  284.  pi.  34.  193.  pi.  28.       Cont,  Fitz    Procefs 

the 


7.  7.  pl.t  6.     Fitz.  Procefs,  211.  Dyer  3  1  8.  pi.  10. 

H.  P.C.  2?7- 

Bro.  O^h  Tales,  8.       S.  P.  C  7 1 .  Lett.  A.        15; 

.  Lett.  G.      Dyi 

6i.     Dyer  21  j.  pi.  51,  52.  217.  pi.  51. 

I 

f, 


408  Of  Proccfs  Cigai7jjl  Jm-Qrs.  Bock  II. 

the  PlaintifF  is  to  fue  out  the  proper  fubfequent  Proccfs  upon  it  in  the  fame 
Pt/lanner  as  if  he  had  fued  out  the  firft ;  and  that  it  is  irregular  for  a  De- 
fendant to  take  out  any  fuch  fubfequent  Procefs  till  the  Plaintiff  has  made 
•Dyer  21 5.  a  "  Default  in  Refped  of  the  fame  Kind  of  Procefs,  except  only  in  fuch 
pl-5''.52-.  Aftions  wherein  the  Defendant  is  an  Acflor  as  well  as  the  Plaintiff;  as 
Ero.  Nifipii-  i,^  b  i^gpigyir,^  or  '  Error,  or '^  Sliiare  iwpedit  againfl  the  Patron  only,  or 
6'Mod'.  246.  "  Prohibition,  (Sc.  in  which  Aftions  the  Defendant  may  either  take  out 
••f^y- '93- pl- Procefs  by  Prcvifo,  without  any  Default  in  the  Plaintiff,  or  'may,  if  he 
21  H.  6.  :i2.  think  fit,  take  it  out  in  the  fame  Manner  as  the  Plaintiff,  without  any 
pl.  z-  Claufe  of  Provifo.     But  it  feems  agreed.  That  neither  in  Adions  where- 

16H.7. 14.  jj^  j.}^g  King  is  fole  s  Party,  nor  in '' Indi:lments,  there  can  be  any  Pro- 
Fitz.°Nifi  cefs  taken  out  by  Provifo,  bccaufe  no  Laches  is  imputable  to  the  King, 
prius,  9.  AifQ  it  i^mth  been  '  queftioned,  whether  there  can  be  any  fuch  Procefs  in 
prTasfi'o.       Informations  qui  tarn,  becaufe  the  King  is  in  fome  Sort  a  Party. 

"^  2  Lev.  5.6. 

zSaund.  336.  ^g  ^q  ^j^g  f^f^j^  Point,  viz.  In  what  Cafes,  and  in  what  Manner  a  Tales 
Fi.z^'Nifi'     is  grantable;  I  fhall  obferve  the  following  Particulars. 

priu^.  6. 

'^"■9,'^'^  Se5l.  II.  I.  That  if  a  full  Jury  appear  not  in  an  Appeal  whether  by 
Let[.'  R.  Reafon  of  the  ^  Death  of  fome  of  the  Perfons  returned,  or  for  any  other 
•  ^'''"'  Caufe,  or  if  fo  many  be  '  challenged  and  drawn  that  there  do  not  remain 
r"  Lev'\,  6.  enow  to  make  a  Jury;  or  if  after  the  Jury  is  charged,  one  ""  or  more  of  them 
16  H.  7.i'4.'  die,  the  Appellant"  may  pray  a  Tales,  in  the  fame  Manner  as  a  Plaintiff  in 
P'-  '°-.^  other  Anions.  And  fo  alfo  may  the  Appellee,  if  the  Appellant  negledl  to 
prTus  40!  pray  one  the  fame  °  Term,  &c.  But  it  feems  that  a  Defendant  cannot  regu- 
21  H.  6.  22.  larly  pray  it  till  there  has  been  a  Default  in  the  Plaintiff. 
Br'o^bao  ^'^^-   ^^-     ^^-  ^^^^^  ^"  Capital  Cafes,    a  Tales  may  be  granted  for  a 

Tales,  17.  larger  Number  than  the  fir  ft;  Procefs,  as  for  ^  fixty  or  forty,  or  any 
zSaund  336. other  even  1  Number  that  the  Court  thinks  proper,  in  order  to  prevent 
U  Mod.  2^6,  the  Delay,  which  may  be  occafioned  by  the  Defendant's  peremptory 
247'.  'challenges.     And  in  this  Refpedl  the  Law  in  Refpedl  of  a  Talcs  in  Capi- 

1  Keb.  195.  j^j  Q^^^^  jg  different  from  what  it  is  in  any  other  Cafe ;  it  being  an  allow- 
Cont.  t'sid.  ed  Rule,  that  in  all  "■  other  Cafes  the  Tales  muft:  be  for  a  lefs  Number  than 
3  J 6-  the  firft  Procefs. 

kSP^c'i'?!  ^^^-  ^3-  ^^^-  ^^'^^  ^^'^''y  ^ub^^qtient  Tales,  in  Capital  as  well  as  in 
Lett.  P.  'all '  other  Cafes,  muft:  be  for  a  Mefs  Number  than  the  former,  except 
io.Co.io4.b.jj^g£Q^j„gj.  ^vere  quaflied,  in  which  "Cafe  the  next  may  be  for  the  fame 

H.    P.C      257      T^y  ,  ^ 

20 Ed. 3.  II.  Number, 
pl.  13. 

VoK  I.  f.' 502.  and  the  Books  next  above  cited.    ™S.  P.  C.  i;;.  Lett.  F.     iz  H.  4.  10.  a.  S.     10  Co.  104.  b.  Qusre 

2  Roll  Abr.  671.pl.  2.  ■>H.P.C.2;7.  S.  P.  C.  155.  Lett.  C.  14  H.  7.  7.  pl.  1  6.  "00.03.484.  14  H. 
7  7  pl  16.  loCo.  i04.b.  See  the  Books  cited  to  the  precedent  Seaion,  under  the  Letter  r.  Yet 'tis  faid  in  Dyer 
ICQ  pl  2 .  That  if  a  full  Jury  doth  not  appear,  and  the  PlaiutifFpray  a  Diftringas  without  praying  any  Tales,  the  Court 
ought  to  grant  it  at  the  Prayer  of  the  Defendant.  Vide  2  Roll.  Abr.  671  N.  p  14  H.  7.  7.  pl.  16.  H.  P.  C.  257. 
2HH.P.C.266.  S.P.C.  155.  Lett.  C.  Finch4i;.  Bro.  Oao  Tales,  6,  8,  19.  Keilw.  176.  pl.  10.  Dyer 
213.  pl.43.  iBulft.  121.  IS  Ed.  4.33.  pl.  19.  16  Ed.  4.  5.  pl.  3.  10  Co.  104.  b.  105.  a.  I10C0.  105.3. 
Finch  of  Law,  414.  But  a  Tales  decircumftantibus  maybe  of  any  uncertaiu  Number,  10  Co.  105.  a.  '  14H.  7.  7. 
pl  16.  Finch  of  Law  414.  10  Co.  104.  b.  IQ5.  a.  2  Roll  Abr.  672.  Lett.  Q:.  37  H.  6.  12.  pl.  i.  Bro.  Oao 
Tales.ii,  16.  Fitz.  Inqueft,  20,  40.  i  8  Ed.  4.  6.  pl.  3  i .  '  Finch  of  Law  414.  2  Roll.  Abr.  672.  Letters 
Q.S.  Bro  oao  Tales,  I  5,  16.  Bro.  Attaint,  7.  loCo.ioj.  47  All  pl.  10.  14  H.  7.  2.  pi.  6.  'S.P.C.155. 
Lett.C.  H.  P.C.  257.  2H.H.P.C.  266.  Keilw.  176.  pl.  10.  loCcioja.  Fitz.  Inqueft,  40.  It  is 
faid  that  there  may  be  I  2  Tales  J  but  this  is  contrary  to  all  th?  other  Books.  »  S.  P.  C.  15;.  Lett.  C.  H.  P.  0.257. 
Fitz.  Challenge  36.     20  11.  6.  38.  pl.  z. 

Sea.  14, 
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SeB.   14.     IV.  That  the  Quafhing  the  Array  of  the  principal  Panel  doth 
'  not  quafh  that  of  the  Tales,  but  the  Inqueft  Ihall  be  taken  of  thofe  re-  ^ 
turned  on  the  Tales  if  there  be  enow,  and  if  not,  others  fliall  be  added  q^^eiu  50. 
to  them  by  a  new  Tales.     Yet  it  feems  *"  agreed,   That  if  all  the  Perfonss.  p.c.  155. 
returned  on  a  Habeas  Corpora,  be  challenged  and  drawn,  there  fliall  not  ^^'^y'^'  „\^ 
2.  Tales  awarded,  hut  a.  new  Feni re  facias  ;  for  the  Word  Tales  plainly  re- 64. 
fers  to  fome  others,  to  whom  the  Perfons  returned  are  to  be  like.     Alfo  it '°  Co.  104. 
feems  agreed,  '  That  if  the  firft  Habeas  Corpora  be  quafhed,  the  Habeas  Cor-  b's'p^c^*  ' 
pora  Wilhi^  Tales  cannot  but  be  quaflied  with  it,  and  the  Party  muft  go  i;;- Lett.  E. 
On  in  the  fame  Manner,  as  if  the  Veriire  had  been  only  returned,  and  no-r"''H'^6'^' o' 
thing  done  upon  it ;  for  where  a  Procefs  is  quafhed,  all  that  follows  it  and  pi.  39." 
depends  upon  it,  feems  of  Courfe  to  fdl  with  it.  F«z.  Inqueff, 

Se£l.    15.     V.  That  it  feems  the  flronger  Opinion,  Thz.t  s.  Tales  is  riOtl°^^^  -gy^^ 
grantable  upon  the   Return  of  a  Venire,  but  only  "*  upon  the  Return  of  a  502,  503. 
Habeas  Corpora  or  Dijiringas  becaufe  it  appears  not  before  fuch  Return,  27  H.  6. 10. 
but  that  a  full  Jury  may  appear.  Br'o^kifi  pri- 

Seii.   lb.     VI.  That  the  '  Dijiringas  or  ^  Habeas  Corpora,  with  a  Com- us,  «.  and 
mand  to  add  fo  many  more  to  thofe  furnmoned  on  the  Venire,  is  the  firft  ^'^u'''^'"','* 
Procefs  againft  \he  Tales;  but  it  is  ^  faid  not  to  be  grantable  with  a  JSiJi^t.  7,^. 
Prills,  without  having  been  firft  returned  into  the  Court.  2  f^°"-  'Abr. 

SeB.  ij.  .VII.  That  •>  if  a  Juror  be  withdrawn  after  a  Trial  is  com- coni^Brt '' 
menced  whereon  a  Tales  de  Circumjlantibus  was  awarded,  add  afterwards  oao  Taksj . 
a  new  Habeas  Corpora  be  taken  out  with  Si  Talcs,  it  fball  appoint  fuch '°*  '['^' 
5^/«  to  be  added  to  the  Jurors  returned  on  the  firft  Venire,  and  aljb  to  pi  ,0. 
thofe  returned  on  the  Tales  de  Circimflantibus ;  becaufe  the  Court  above  °  '  Ro"-  Aor. 
will  take  judicial  Notice  of  what  is  done  at  Niji  Prius  being  entred  ox\]^^^'^^'^\^. 
Record.  pi.  4. 

SeSl.   18.     VIII.  That  the  ■' Statutes  which  authorife  Juftices  of  A^^/^- ^'^  P"* 
Prius  to  award  a  Tales  de  Circumjlantibus,  extend  ^  as  well  to  all  Capital "na'oao 
Cafes,  whether  of  Treafon  or  Felony,  as  to  others.     But  it  feems,  That  Tales,  i. 
fuch  a  Tales  cannot  be  prayed  for  the  King  upon  an  Indidlment,  or  Crimi- ^,^7  H.  6.  lo. 
nal  Information,  without  a  '  Warrant  from  the  Attorney  General,  or  an  Bro.  Nifi  ' 
exprefs  ™  Afllgnment  from  the  Court  before  which  the  Inqueft  is  taken.  ?""=•'•  ^""^ 
Bat  for  the  fuller  Underftanding  of  thefe  Matters,  not  being  fo  proper  for  ^^"1^'"'.'" 
this  Treatife,  I  {hall  refer  to  the  Statutes  in  the  Margin.  pi.  2z. 

^eB.   19.     IX.  That  it  hath  been  "queftioned  whether  any  Ttf/^i  be  grant- fp-^'"  57- «-" 
able  by  Juftices  of  Oyer  and  Terminer  ;  and  it  hath  been  °  liolden,   That  it  1  ^5  h.^s- 6^' 
ly/feis  not  grantable  by  Juftices  of  Gaol-Delivery  :  [112]  And  therefore  if  a  Par.  6,  y,  g. 
^  Trial  before  fuch  Juftices  be  put  ofl?'for  Want  of  a  fufficient  Number  of  Ju-  "^f  b^^^'' 
rors,  it  feems  the  ufual  Praftife  for  the  Court  not  to  order  a  T^/w,  butaEd.  6. 32. 
P  larger  Panel,  whereon  the  former  Jurors  fl:iall  be  returned  in  the  fame  Or-  4  &  ;  Ph.  &, 
der  as  before,  and  called  to  be  fworn  as  they  ftand,  without  any  more  Re-  ^Ty,\  q 
gar d  to  thofe  who  were  fworn  before  than  to  the  others.     Which  is  the" Raym.  367. 
Method  likewife  to  be  obferved  in  the  like  Cafe,  "J  as  to  the  Swearing  of  a '  ^^:  "^■ 
Jury  returned  with  a  Tales.  'i.  ^^^ '^^°' 

'  I  Lev.  223. 
•"  See  the  S;a- 
tuteof  14  El.  9.     "  State  Trials,  Vol.  4.  f  179  to  182.     "State  Trials,  Vol.  4.  f.  17910  182.    Yet  there  is  an  rnllancc 
in  Keilw.  176.  pi.   to.  of  the  Tales  awarded  in  an  Appeal  before  fuch  JulUces.     And  the  like  was  done  Plosv.  Com. 
100.  upon  anindiflment  of  Murder.     *  State  Trials,  Vol.  4.  f.  rjg  to  1H2.         «  Yelv.  23. 
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SeB.  20.     As  to  the  iixth  Point,  I'lz.  Where  it  is  neceflary  to  return 

a  Panel  into  Court,  before  an  Inqueft  can  be  taken  upon  it,  and  where  the 

Prifoner  may   demand  a  Copy  of  it:     It  is  recited  hy  ^2  Ed.  3.  11.  That 

/iivers  Mi/chiefs  had  happened,  becaufe  that  the  Panels  of  Inquejls  which  had 

bee7i  taken  before  Jtiftices  by  Writ  of  Scire  facias,  a}2d  other  Writs,  had  not 

been  returned  before  the  Seffions  of  the  Jujlices  at  the  Nifi  Prius,  and  other- 

wife,  fo  that  the  Parties  could  not  ha've  Knowledge  of  the  Names  of  the  Per- 

fons  which  Jhould  pafs  in  the  Itiqiiejl,  whereby  divers  of  the  People  had  been 

•  Note  That  difierited  and  oppreffed,  and  thereupon  it  is  ordaified  that  no  hiquefi  '  but  AJJifes 

eH.i>.c\i.  2.and  Deliverances  of  Gaols,  be  taken  by  Writ  of  Nifi  Fnus,  nor  in  any  other 

provides  aifo  Manner,  at  the  Suit  of  the  Great  or  Small,  before  the  Names  of  all  them  that 

tlnll"'^"?-  /•'^^^  fi^f^  "^  ^^^^  Inquejl  be  returned  in  the  Court. 

"S.P.C.  156,  SeS}.  21.  It  feems '^  agreed.  That  this  Statute  extends  as  well  to  Writs 
h'^p  c  8  of  Ni/i  Prius  in  Criminal  Cafes  as  in  Civil,  and  to  Jurors  returned  upon  a 
Q^are,  If  theTales  as  Well  as  to  thofe  returned  upon  a  Principal  Panel. 
Statute  ex-  Se£l.  22.  But  it  feems,  'That  in  Trials  before  the  Juftices  of  Gaol- 
Sfof  Oyef"  Delivery  the  Prifoner  has  no  Right  to  a  Copy  of  the  Panel  before  the  Time 
and  Termi-  of  his  Trial,  except  only  in  Cafes  within  the  Purview  of  7  Gf  8  ^.  3.  3. 
"^H  ^°bi'  h^  which  enadls,  That  every  Per/on  indited  and  tried  for  High  Treafon,  or 
Pr'aaicefor  MifprifioH  thereof  {except  it  be  for  cou7iterfeiti?ig  the  Coin,  &c.)  JJmU  have 
Trials  before  a  Copy  of  the  Panel  of  the  Jurors,  who  are  to  try  hi?n,  duly  returned  by 
TjSfonto  ^^■'^  Sheriff',  afid  delivered  unto\ifn  two  Days  at  leafl  before  he  JhaU  be 
been  the  Mi-tried.  ,       ■  .    ,  - 

Dire,  and  not       ^g^^  23.     It  Iiath  been  ^  adjudged  to  be  fufficient  within  the  Intent  of 
Habeafco"-  this  Aft  to  deliver  to  a  Prifoner  a  Copy  of  a  Panel  arrayed  by  the  Sheriff 
pora.    State   before  it  is  returned  into  Court,  if  the   very  fame  Panel  be  afterwards 
Trials,  Vol.   returned. 
4.  f.  102. 

'State  Tri- 
als, Vol.z.f.  762.  Vol.  3.  f.  4.  866,  %(>T.  Vol,  4,  f.  6,    ?  State  Trinlf,  Vol.  4.  f.  tor  to  104. 
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CHAP.     XLII. 

"Before  what  Court  the  fury  is  to  be  returfied. 

S^B.  I.    AND  now  I  am  to  confider  before  what  Court  the  Procefs 
L\  againil:  Jurors  in  Criminal   Cafes  is  returnable  :  As  to  which 
there  can  be  no  '  Doubt  but  that  by  the  Common  Law  it  is  returnable  only  » Vide  4  Inrt. 
into  the  Court  wherein  the  Profecution  was  depending.  J  59- 

SeSl.  2.     But  the  Statute  oi^WeJlm.  2.  Ch.  30.  having  ordained  that  ^ 2^3,"^ j^.^'' 
all  Pleas  in  either  Bench,  which  require  only  an  eafy  Examination,  fhall  Cro.  Ca.  349. 
•be  determined  in  the  Country  before  the  Juflices  of  Affife,  by  Virtue  of 
the  Writ  prefcribed  by  that  Statute,  commonly  called  the  Writ  of  Nifi 
'Prim  :  It  feems  to  have  been  univerfally  agreed,  '  That, an  Iflue  joined  in  c^  jnft  ^j^, 
the  King's  Bench  upon  an  "^  Indidlment  or  '  Appeal,  whether  for  Trea- 4  inft- 1 60. 
fon  or  '  Felony,  or  a  Crime  of.  an  inferior  ^  Nature,    committed  in  a  dif-  cked^to^th°e^' 
ferent  County  from  that  wherein  the  Court  fits,  may  be  tried  in  the  pro-  other  Parts 
per  County  by  Writ  of  Nifi  Prius  by  Virtue  of  the  faid  Statute.  of  ^^'^^  Seiii- 

Setl.  3.     Yet  inafmuch  as  the  King  is  not  exprefly  named  in  this  Sta- dg^^^ ^^j.^^ 
tute,  and  it  is  a  general  Rule,  That  he  fhall   not  be  bound  by  a  Statute  231,       ..  ,^ 
which  doth  not  exprefly  name  him  ;  it  feems  to  have  been  generally  holden, '  +  ^•43'  •'<? 
That  where-ever  the  King  Is  a  Party  it  is  irregular  to  grant  a  Trial  by  Nifi\i^^,  ,60.' 
Prius  without  his  ^  fpecial  Warrant,  or  the  '  Affent  of  his  Attorney.     But  I  Dy.  46.  pi.  g, 
do  not  find  it  denied,  ^  but  that  regularly  the  Court  may  grant  it  in  an  '  Ap-  ^^  h|''__^'^" 
peal  in  the  fame  Manner  as  in  any  other  Adllon.  pi.  3,-. 

SeS}.  4.  Having  fhewn  already,  Ch.  7.  Se5i.  ly,  18.  and  Ch.  23.  SeSi.'^^^^-'^^^' M' 
146.  that  Juflices  of  Nifi  Pritis  havQ  Power  by  14  H.  6.  i.  to  give  Judg- vide  nfpra 
ment  in  Felony  and  Treafon,  and  how  far  they  have  Power  to  give  Da-  ch.  7.  feft. 
mages  in  an  Appeal,  and  having  alfo  fhewn  Ch.  25,  from  SeB.  7  to  ^4- l^^'^^'l^' 
in  what  Cafes  they  may  arraign  an  Appellee  at  the  Suit  of  the  King,  after  fjjro,  Coro. 
a  Nonfuit  of  the  Party,  I  fhall  refer  to  what  is  there  flud  concerning  thefe  ^i'- 
Matters.  t:;t\T;. 

e  Cro.  Ca. 
348,  349.     6  Mod.  246,  247.         ■"  Fitz  Nifi  prius,  i6.     2  Leon.  no.     2  Ind.  424.     F.  N.  B.  241.  Lett.  A.  Bro. 
Niliprim,  16.  '•  2  InA.  ^24..     F.  N.  B.  24!.  Lett.  A.      Crompt.  Jurifdift.  21 1.  b.      6  Mod.  246,  247.      S.  P.  C. 

156.  Lett.  A.  H.  P.  C.  258.  In  Cro.  Ca.  34.8,  349.  In  an  Indiflment  of  Barratry,  which  feemed  to  require 
great  Examination,  the  Court  refufed  to  grant  a  Trial  by  Nifi  prius  at  the  Motion  of  the  Attorney  General,  till  the 
King  by  his  Letters  had  fignified  his  Pleafure,  that  it  fhould  be  fo  tried.  Vide  6  Mod.  i  23.  "  But  not  where  the 
Jury  is  to  be  from  two  Counties,  Dy.  46.  pi.  6.         'See  the  Books  cited  to  the  precedent  Settion  under  Letter  ^ 
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CHAP.     XLIII. 

Of  Challenges, 

ND  now  I  am  to  fhew   in  what  Manner  the  Jurors  returned  for 
the  Trial  of  a  Criminal  may  be  challenged  j  which  I  ftiall  confider, 

1,  So  far  as  it  relates  to  all  Perfons  in  general. 

2.  With  Regard  to  Aliens  only. 


Se6t.   I.     As  to  the  Learning  of  this  Kind,  fo  far  as  it  relates  to  all 
•  Hob.235.   Perfons  in  general,  having  premifed,  [113]  That  no  Challenge '  can  be  taken,  =^ 
"  Yelv.  25.    either  to  the  Array  or  to  the  Polls,  till  a  full  Jury  have  appeared  ;  and  that 
Co°'yK  *^8""°  Juror  can  be  ^  challenged  either  by  the  King  or  Prifoner,  without "  Con- 
a.  fent,  after  he  hath  been  fworn,  whether  on  the  fame  Day,  or  (according  to 

22  Ed.  3.  8.  the  greater  Number  of  ^  Authorities,)  on  a  former,  on  the  fame  Trial,  un- 
a'Rdi*.  Abr.  l^^s  it  be  for  fome  Caufe  which  happened  '  fmce  he  was  fworn  j  I  fhall  en- 
658.  pi.  5. 6,  deavour  to  fhew, 
7,8,9.659. 

Lettt'ct     '"  ^'  -^^^  Jurors  may  be  challenged  on  the  Part  of  the  King. 

i2H.4.io.a.  2.  How  on  the  Part  of  the  Prifoner. 

Fitz.  Chal-  c 

1*4  h'  7*6.        SeSt.  2.     And  firft.  As  to  fuch  Challenges  on  the  Part  of  the  King-* 

pi-  '3-  It  feems  ^  agreed.  That  by  the  Common  Law  the  King  might  challenge 

kngef ''7*3!  peremptorily  as  many  as  he  thought  fit,  of  any  Jury  returned  to  try  any 
9H.'5.  7.  pi.  Caufe  in  which  he  was  a  Party.     But  this  is  remedied  by  33  Ed.   i.  com- 

*'•..    ,  monly  called  an  Ordinance  for  Inquefts,  which  is  enafted as  foUoweth.     Of 

Fitz.  Chal-  Inqiielis  to  be  taken  before  any  of  tfje  Jufices,  and  wherein  our  Lord  the  King, 

lenge,  72.  is  Party,  boivjoever  it  be  :  It  is  agreed  and  ordained  by  the  King  and  all  his 

Bro.  Chal-  Cotinfel,  that  from  henceforth,  not-withjianding  it  be  alledged  by  tbe?n  thatfue 

r^H\^.\g.  for  the  King,  that  the  Jurors  of  thofe  Inquefts,  or  fome  of  them,  be  not  in- 

P'-  ?•  different  for  the  Kitig,  yet  fuch  Inquefis  fall  not  remain  untaken  for  that 

Bro"Sl-  Caufe;  but  if  they  that  fue  for  the  King  will  challenge  any  of  thofe  Jurors^ 

lenge,  75.  they  JJoall  ajjign  of  their  Challenge  a  Caufe  certain,  and  the  Truth  of  the  fame 

State  Tnals,  Qj^^Hg^gg  jhall  be  enquired  of  according  to  the  Cufom  of  the  Court. 

Neither  can  a  Challenge  be  taken  to  the  Array  after  any  of  the  Jurors  arefworti.  Hob.  23;.  «  Cro.  Ca.  291.  State 
Trials,  Vol.  3.  f.  379.  "  22  Ed.  3.  8.  pi.  20.  2  Rol.  Abr  658.  pi.  5,  6,  7,  8.  659.  pi.  4.  5.  661.  Lett.  Q:. 
12H.4.  10.  a.  14  H.  7.  6.  pi.  14.         Bro.  Challenge,  50,  73,  130.       Fitz.  Challenge,  143.       28Afr.pl.  44. 

Ytlv.  23.  Vet  adjudged,  That  a  Juror  after  he  is  fworn  may  be  peremptorily  challenged  another  Day,  tho'  not  on 
the  fan-e  wherein  he  is  fworn,  32  H.  6.  26.  pi.  14.  Abridged  Bro.  Challenge,  193.  14  H.  7.  19.  pi.  8.  Abr. 
Bro.  Challenge,  7;.  S.  P.  C.  158.  2  Rich.  3.  19.  pi.  34.  Abr.  Bro.  Challenge,  194.  '22  Ed.  3.  8.  pi.  20. 
Yelv  23.  2  Roll.  Abr.  658.pl.  5,  6,  7,  8,  9.  Bro.  Challenge,  1 30.  28Afr.pl. 44.  Co.  Litt.  i  58.  a.  14H. 
7.  6.  pi.  14.  Bro.  Challenge,  50,73,75.  Fitz.  Challenge,  64,  72,  143.  2  H.  H.  F-  C.  270.  «Co.  Lit.  156.  b. 
H,  P.  0.259.     S.  P.  C,  162.  Lett.  A.     I  Roll.  Ab.  645.  X.  pi.  2.  3. 


BeSl.  '\. 
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Se6f.  3.     It  feems  to  be  clearly  fettled 'at  this  Day,  that  this  Statute  °^^oofS9J- 
being  general  j  extehds  as  well  to  all  Criminal  as  Civil  Cafes:  However  if  3  ■p^°^j52_ 
the  King  challenge  a  Juror  befere  the  Panel  is  perufed,  it  is  *"  agreed  that  he  Lett.  a. 
needs  not  fhew  any  Caufe  of  his  Challenge  till  the  whole  Panel  be  gone  p"  ^".*"' ~^5'- 
thro',  and  it  appear  that  tliere  will  not  be  a  full  Jury  without  the  Perfon  b.  and'the  ^^" 
fo  challenged.     And  if  the  Defendant,  in  order  to  oblige  the  King  to  fliew  Books  cited 
Caufe,  prefently  cYiTiWtwoQ  touts  par avaik  \  yet  it  hath  been  adjudged  that  [,°  ^"^^f.''" 
the  Defendant  ihall  be  firfl  put  to  fliew  all  his  Caufes  of  Challenge,  before  on.  Yet  per- 
the  King  need  to  Ihew  any.  emptoryChaI> 

ScB.  4.     As  to  the  fecond  Point,  viz.  How  Jurors  may  be  challenged  ukf^foTthe 
on  the  Part   of  the  Prifoner :  Having  premifed  that  a  ^  Peer  can  take  no  Queen  in 
Challenge  to  any  of  his  Peers :  and  that  where  feveral  are  tried  on  a  joint  -^  ^''°5^'J'?''* 

^,     .     °       .         -^     ,     ,.  Ill  11-1  "^  tor's  rnal. 

"  y£7nre,  a  Juror  challenged  and  drawn  as  to  one,  cannot  but  be  drawn  as  to  «  Mar.  State 
all,  I  Ihall  farther  endeavour  to  fhew.  Trials  Vol.  i; 

fol.  48. 

1 .  How  Jurors  may  be  challenged  peremptorily.  309,310'. 

2.  How  they  may  be  challenged  for  Caufe.  iJ'a'  *^^' 

State  Trialsj 

As  to  the  firft  Particular,  viz.  How  Jurors  may  be  challenged  peremp- Vol.  2.  744. 
torily:  Having  premifed  that  the  Prifoner  muft  take  all  fuch  Challenges  g^'"^'^"'' 5^' 
himfelf,  '^even  in  fuch  Cafes  wherein  he  may  have  Counfel,  I  fhall  en- Skin.  sz. 
deavour  to  flicw,  H.  P.  c.  zjg, 

'  2  H.  H.  p.  c. 

271. 

1.  In  what  Cafes  a  peremptory  Challenge  is  allowable,  '  State  Trials, 

2.  How  many  Jurors  may  be  fo  challenged.  Voi.j.foi.sa. 

474.  Skin.  82. 

Se£f,  5.     As  to  the  fifft  Particular,  I  take  it  to  be  agreed,  that  a  peremp-  See  State  Tri^ 
tory  Challenge  was  allowable  by  the  Common  Law,  in  all  ^  capital  Cafes  voiyr'f^'*"''' 
both  u  pen  Indidlments  and  ^  Appeals,    and  alfo  in  '  Mifprifion  of  High  177,407. 
Treafon;  but  it  was  enadled  by  33  if.  8.  23.  Par.  3.  That  it  Pmcld  not  be^r^^^^' 
allowed  in  any  Cafes  of  High  T?'eafon,  nor  Mifprijion  of  High  Treafon.     Nor  2.  v.  i°f.'g4; 
do  I  know  that  any  Statute  hath  revived  it  as  to  the  latter  of  thefe  j  for  it  Moor  621, 
is  faid  that  the  Statute  of  i  Ph.  &  M.  10.  which  by  reftoring  the  old  Courfe  ^"^j^ 
of  the  Common  Law  as  to  Trials  of  Treafon,  has  revived  ^  fuch  Challenge  State  Trials, ' 
as  to  Treafon,  doth  not '  extend  to  Mifprifion  of  High  Treafon.  Vol.  i.  foi. 

Se^^.  6.     It  hath  been   anciently  *"  adjudged,  and   is   holden   both  by  $,tai^^er'  ai- 
""  Statindforde  and  °  O;^^,    That  a  Man  fhall  have  the  fame  peronptory  ci "  9.  ^*' ^^'' 
Challenges  on  an  IfTue  joined  upon  collateral  Matter  alledged  in  Avoidance  -  ^-  ^-  P-  ^^ 
of  an  Outlawry  for  a  capital  Crime,  as  he  may  on  the  general  IlTue :  But  =^sJpra  ch. 
the  contrary  is  holden  by  p  Hale,  and  is  faid  to  have  been  "J  adjudged  in  the  ^^■ie&.(). 
Cafe  of  Okey  and  Berkflead.  1?  Vo^'V. 

Si'£f.  7.  As  to  the  fecond  Particular,  viz.  How  many  Jurors  may  be  105.  Voi.'i.' 
challenged  peremptorily:  It  feems  to  have  been  the  fettled  '  Rule  of  the^°'' ^°'- ^.z. 
Common  Law,   where-ever  fuch  Challenge  was  allowed,  to  fufFer  the  ["co'^lVttf'''*" 

156.  b." 

Moor  12  pi.  46.  ■'Moor  12.  pi.  46.  Bendl.  42.  pi.  77.  9H.  j.  7.  pi.  zi.  Abridged  Fitz.  Challenge,  72.  Ei'O. 
Challenge,  50.  14  H.  7.  7.  pi.  16.  Bro.  Challenge,  74,  7;,  21 1.  3H.7.  z.pl.  5.  '310(1.27.  But  in  no  other 
Cafe  that  is  not  Capital.  State  Trials,  Vol.  z.  fol.  254.  ^  3  Inft.  227.  S.  P.  C.  157.  Lett.  B.  158.  i  And.  107,  io8. 
Co.  Lift.  156.  b.  State  Trials,  Vol  fol.  764,  Src.  But  this  is  made  a  QuiereSavil  57.  'Supra,  ch.  25.  feft.  145. 
Yet  3  Lift.  27.  a.  it  is  faid  that  for  Mifprifion  of  Treafon  one  may  peremptorily  challenge  35.  =>  Fits.  Challenge, 
i;3,i65.  "S.  P.  C.  163.  Lett.  A.  Yet  the  fame  Point  is  made  a  Quare,  S.  P.  C.  158.  "  Go.  Litt.  i  57.  b.  PH. 
PC.  259.  2  H.  H.  P.  C.  267.  1  I  Lev.  61.  But  the  other  Books  which  report  the  fame  Gafe  take  no  Notice  erf 
this  Point,  i  Sid.  72.  Kely.  13.  'Co.  Litt.  i  56.  b.  Crompt.  Jail.  1 14.  pi.  4.  9  H.  5.  7.  pi.  21.  14  H.  7. 
7.  pi.' I  6.  Bro.  Challenge,  70,  74,  75,  217.  19  Ed.  4.  33.  b.  3  H.  7.  2.  pi.  5.  Abridged  Bro.  Challenge,  21 1. 
17A(r.pl.6.  17  Ed.  3.  23.  pi.  8.  Abridged  Bro.  Challenge,  105.  Trial  per  pais,  ch.  9.  S.  P.  C.  i  57.  b.  i  58.  See 
the  Books  cited,  ch.  30.  feet.  2  Lsmb.  B  4  ch  14,  fays  that  it  was  doubtful  a;  Common  Law  how  many  might  b« 
challenged. 

Vol.  II.  5  N  Prl- 
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Prifoner  to  challenge  as  many  as  he  thought  fit  under  the  Number  of  tlucc 
full  Juries,  i.e.  not  amounting  to  more  than  thirty-five.     But  if  a  Crimi- 
« Supra  ch.     nal  challenge. more  than  that  Number,  '  it  feems  the  .more  prevailing  Opini- 
30.  ka.  2.     oj)  t]jat  he  is  to  be  dealt  with  as  one  that  flands  Mute. 

Se5t.   8.     It  is  enadted  by  22  //.   8.  14.  Far.  7.  made  perpetual  by  32 

II.  8.  3.  I'hat  no  Perfon  arraigned  for  any  Petit  T'reafon,  Murder  or  Felony, 

be  admitted  to  any  peretnptory  Challenge  above  the  Nuttiber  of  twenty.     But  it 

tBro.chal-    feems Z'  agreed,  That  i  &  2  Ph.  &  Ma.  10.  which  reftores  the  Courfe  of 

Jenge,  217.    the  Common  Law  as  to  Trials  of  Treafon,  has  revived  the  old  Challenge 

f^.H.  Px".  of  3  5  in  Trials  of  Petit  Treafon. 

269.    "  ScB.  9.     It  fecms  to  have  been  holden  by  Sir  "  Edward  Coke,  that  he 

3inft_22  7,  ^iio  challenges  more  than  twenty  upon  an  Arraignment  of  Felony,  fince 
fea.V"and  ^^^  above-mentioned  Statute  of  22  H.  8.  fliall  "^  neither  forfeit  his  Goods, 
ch.  zs.fea.  noriiave  Judgment  of  Death,  nor  of  Pain  forte  &  dure,  but  fhall  only  be 
s  P^c  1%  a  over-ruled  as  to  his  Challenges  fo  far  as  they  exceed  twenty,  and  put  upon 
Co.  Lit.''  "his  Trial,  But  this  feems  to  have  been  doubted  by  Sir  il/<7//Zifw '^jf^(7/f,  [ii4]^v:A 
JS6.  b-  and  the  contrary  is  holden  by  ^ Crompton,  and  feems  more  agreeable  to  the 
^3^[nit.  Z27,  j^^^^  natural  Conftrudlion  of  22  H.  8.  which  feems  to  have  intended  no 
"Videch.  Alteration  as  to  the  Nature  or  Effeft  of  peremptory  Challenges,  but  only  as 
30-  feft.  rg.  jq  j-j-jgij-  Number,  To  which  may  be  added.  That  nothing  is  more  Com- 
46."".  '""  mon  than  for  ^  fubfequent  Statutes  which  take  from  Felons  the  Benefit  of 
"  H.  P.  C.  Clergy,  ^  exprefiy  to  exclude  thofe  who  challenge  more  than  twenty, 
*c°o  ton's  which  would  be  needlefs  if  their  Challenge  were  only  to  be  over-ruled,  and 
■juft.  ii4.pl.4..did  not  fubjedt  them  to  Judgment  of'  Death,  &c. 

s  Supra  ch.  ^e£f^   iq.     As  to  the  fccond  Particular,  iv's:.   How  Jurors  may  be  chal- 

4cl4s!'59,'  lenged  for  Caufe  :  Having  premifed  that  it  is  a  ''  general  Rule,  That  wliere- 
£4!  66,' 69,'  ever  '  the  King  is  a  Party,  as  he  is  in  every  "■  Indid:ment,  and  in  fome 
^^-  Sort  alfo  in  "  Appeals  of  Felony,  he  who  takes  a  Challenge  for  Caufe  mufl 

ch.  33,  feft*  ^lew  it  prcfently,  and  fliall  not  have  Time  till  the  Panel  is  perufed^  as  the 
^ly  36-  King  fliall  where  he  takes  a  Challenge  j  as  hath  been  more  fully  fhewn, 
'l^°^''b^  ASt'^^.  3.  and  having  alfo  farther  premifed  that  after  a  Prifoner  hath  chal- 
S.  P.  C.  iz6.  lenged  a  Juror  for  Caufe,  and  his  Caufe  hath  been  difaliowed,  or  found  a- 
Lett.  A.  gainft  him,  he  may  "  challenge  the  fame  Juror  peremptorily,  before  he  is 
fea'^'aV.^"  "■''  fworn,  I  fliall  endeavour  to  fliew, 

k  Co.  Litt. 

»58a.  ^    What  fhall  be  a  good  Challenge  of  a  Juror,  in  Refpetfl  of  his 

lenge,  1 28.  Honour  or  Infufficiency, 

State  Trials,  2,  What  in  Rcfpedl  of  his  Unindiffercncy, 

^%'^q'^Ij'      And  firfl  as  to  the  Challenge  of  a  juror  for  his  Honour  or  Infuffici- 

Lett'.  c.     .*  ency ;  having  premifed  that  it  is  agreed  to  be  a  good  Challenge  of  this 

2  Roll.  Ab'r.  j^j,-,(j  that  a  Juror  is  an  "^  Alien,  '  Minor,  or  '-  Villein,  1  fliall  more  fully 

38  Affpul*  endeavour  to  fhew, 

I  Sid.  244. 
Cent.  19  Air. 

pi.  6.  Abridged  Bro.  Chal.  107.  ,  'Except  in  Incjiiefis,  Fitz.  Challenge,  10;,  107.  2  Roll.  Abr.  659.  pi.  9.  66ct. 
N.  2.  "  That  Caufe  mull  be  (hewn  prefently  on  Indidmcnts.  Co.  Litt.  158.3.  1  Sid.  244..  i  H.  5  pi.  i.  Abridged 
Fiiz.  Challenge,  70.  Skin.  82.  "That  Caule  mull  be  Ihewn  prefently  in  Appeals.  Co.  Lit.  158.  a.  This  is  left  a  Qusre 
S.  P.  C.  162.  Lett.  D.  "Co.  Lit.  158.3.  37  H.  6.  8.  pi.  17.  Abridged,  Fits:.  Challenge,  4S.  Bto.  Challenge,  86. 
Cont.  10  H.  4.  9.  pi.  7.  Abridged  Fitz.  Challenge,  i  80,  p  Vide  fupra  left.  \.  1  Co  Lilt.  1  56.  b.  Theloal,  B.  i. 
ch.6.fea.T4.  14H.  4.  19  pi.  23.  Bro.  Challenge,  48.  Fitz.  Challenge,  gr .  z  Roll.  Abr.  6;6.  pi.  2.  Calvin's  Cafe, 
18.  b.  'Co.  Litt.  157.  b.  172.  b.  Litt.  feft.  259.  »  2  Roil.  Abr.  657- pi.  i.  Co.  Litt.  156.  b.  9  Ed.  4.  16  pi.  16. 
26Air.pl.  28.  F.  Challenge,  135.  Bro.  Challenge,  64,  118.  But  the  contrary  is  holden  in  the  Year-Book  of  lo  H.  7. 
20.    .Abridged  Bro.  Challenge,  220,  and  a  Qua;ie  by  the  Reporter  and  Brook, 

I.  Where 
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I.  Where  Peerage  is  a  good  Caufe  of  Challenge. 
,   2.  Where  the  Want  of  Freehold. 

3.  Where  Infamy. 

4.  Whether  old  Age,  Slckiiefs,  or  Non-Rcfidcnce  in  the  County,  be 
in  any  Cafe  a  good  Caufe  of  Challenge. 

ScB.   II.     As  to  the  firfi:  Particular,  viz.  Wliere  Peerage  is  a  good  Caufe 
of  Challenge  ;  it  is  •'  tigfted.  That  if  a  Peer  be  returned  on  a  Jury  and  bring  ^  ^%  Aff.  pi  b, 
a  Writ  of  Privilege,  he  Oiall  be  difcharged.     Alfo  it  feems  to  h.ave  been  "48  Ed  3.30. 
holden,  that  even  witliout  fuch  a  Writ  he  may  either  challenge  himfelf,  or  ^/^'(jj,,]. 
be  challenged  by  the  Party,  ^icre.  lenge,  18, 37, 

Sc5l.   12.     As  to  the  fecond  Particular,  viz.  Where  the  Want  ofFree-ij°9-         ^ 
hold  is  a  good  Caufe  of  Challenge  :  It  feems  to  be  admitted  by  the  Statute  gs','    "^' 
of  21  E.  I.   de  his  qui  pcncndi  furd  in  yijjijis,  and  alfo  by  the  Regifter,  35  H.  6.  46. 
That  at  the  Common  Law  there  was  no  ^  Neceflity  that  Jurors  fliould  P'j  J^;  ^ 
have  any  Freehold  as  to  Inquefts  before  Juftices  in  Eyn\  or- in  Cities  orRegift.  179. 
Burghs,  as  hath  been  more  fully  rtiewn,  Chap.  25.  Se^.  21.     Alfo  it  feems  >;•  N-^-  '^5* 
^agreed.  That  the  Common  Law  doth  not  require  that  a  Juror  (hould  in  „  ^^e.i.  18. 
any  Cafe  have  a  Freehold  of  any  certain  Value;  and  upon  this  Ground  it  pi.  75. 
hath  been  adjudged.  That  a  Freehold  worth  buf  20  s.  or  ^  5  ^.  or  even  a|^"^-  '^^^^' 
s  Penny,  is  ftill  a  fufficient  Quiilification  for  a  Juror  in  fuch  Cafes  as  are  not ,  roH.  Abr.  ' 
within  the  Statutes  which  require  a  Freehold  of  a  greater  Value.  Alfo  it  hath  646.  Y.  i.  z. 
been  ''  adjudged,  tliat  the  Common  Law  did  not  require  that  a  Juror  fhould  arenot War-^ 
in  any  Cafe  have  any  Freehold.     But  this  is  not  only  contrary  to  what  feems  ranted  by  the 
implied  by  all  the  Authorities  above-cited,  which  in  faying  that  the  Com-^°°'"^"^ 
mon  Law  did  not  require  a  Freehold  of  any  certain  Value,  plainly  feem  to  (^^  £itt.  157^ 
fuppofe  that  it  required  fome  Freehold,  but  hath  been  alfo  contradicted  byb. 
many  exprefs  '  Authorities  J  agreeably  to  which  it  feems  to  be '^  fettled  at  9*-^°- 49- 
this  Day,  that  the  Want  of  Freehold  is  a  good  Challenge  of  a  Juror  in  all  pi.  ,8. 
Cafes  not  otherwife  provided  for  by  '  Statute,  and  confequently  in  a  Trial  ™nt-  3 ;  f^- 
for  High  Treafon  in  London  as  well  as  in  any  other  County.  -^^^  qI^\_ 

SeSi.   13.     But  it  feems  agreed,  that  where-ever  the  Letter  of  the  Com- lenge,  8. 
mon  or  Statute  Law  require  that  a  Juror   fliould   have  a  Freehold,  the  ^^^f^  °^  ^^^' 
Meaning  is  fully  fatisfied,    by  his  having  the  *"  Ufe  of  a  Feehold;    and^co  j^.a. 
that  it  is  not  material  whether  he  hath  it  in  his  own  or  his  "  Wife's  Right,  Fiiz.  Chal- 
or  whether  it  be  "  Abfolute  or  upon  Condition,  or  an  Eflate  of  Inheritance,  '^"S«|.  44- 
or  only  f  for  Term  of  one's  own  or  another's  Life,  fo  that  it  be  in  the  fame  f.  n.  b.  166. 
1  County,  wherein  the  Suit  is  brought,  and  actually  continue  in  the  Juror  "Vide  Rajm. 
r till  the  Time  when  he  is  fworn.  f\',tl%G. 

Infra  fe£l.  21. 
*  Keilw.  46.  pi.  2  54.  pi.  19.  92.  pi.  5.  Cro.El.413.  See  the  Citations  to  the  next  three  Letter?,  and  Litt.  fedt.  464. 
and  2  Rol.  Abr.  647,  648.  «  10  H.  6.  7.  pi.  24.  Abridged  FitZ.  Challenge,  29.  Bro.  Challenge,  i  89.  19H.  6.  9. 
pi. 21.  Abridged  Fitz.  Challenge,  32.  Bro.  Chal.'eiige,  60.  2  H.  7.  13.  pi.  17.  Bro.  Challenge,  152.  10H.6.  1?. 
pi.  ;g.  Bro.  Challenge,  igz.  '  3  H.  4.  4  pi.  14.  Abridged,  Fitz.  Challenge,  78.  Bro  Challenge,  32,  8  Keilw, 
46.  pi.  2.  ■>  28  Aff.  pi.  15.  Abridged  Bro.  Challenge,  I  06.  10  H.  7.  i  3.  pi.  7.  State  Tiials,  Vol.  3.  f.  135  to  140. 
Vide  16.  H.  7.  14.  pi.  10.  7  H.  6.  44.  pi.  23.  Abridged  Fitz  Challenge,  24.  Bro.  Challenge,  57.  It  feems  to  be  holden 
that  by  the  Common  Law  it  is  a  Challenge  only  to  the  Favour.  '  Cro.  Eliz.  413.  pi.  4.  Trial  per  pais,  ch.  9.  3  H.  4. 
4.  pi.  14.  Abridged  Fitz.  Challenge,  78.  Bro.  Challenge,  32.  4H.4.1.PI.Z.  \ide  Keilw.  54  pi.  14  Co.  Litt, 
156,5.157.3.  2  Roll.  .'Vbr.  6+7.  pl.  g,  10.  7H.4.1.PI.4.  Abridged  Bro.  Chillenge,  34  fitz.  Cliallenge,  5?. 
21  H.  7.  29.  pl.  10.  Abridged  Bro.  Challenge,  90.  10  H.  7.  11.  pi.  30.  It  feems  taken  for  granted  that  Jlfues  in 
e!1  Cafes  are  to  be  returned  upon  Jurors,  by  uhich  it  feems  to  be  implied  that  they  ought  to  have  Land,  &c.  ''Stare 
Trials,   Vol.  3.  869.   Vol.  4.  fol.  874.       '  Vide  infra  fedl.  ig,  &c.  ■"  Keilw.  46.  pl.  2.  92,  pi.  5.      Dyer  9.  pl.  26. 

Fitz  Challenge,  27.  1  3  H.  7.  7.  b.  5  Ed.  4.  7.  pl.  i  j.  Bro.  Challenge,  165.  L'o.  Litt.  272.  Plow.  Com.  58.  a. 
J  5  H.  7.  I  3.  b.  S.  P.  C.  i6o.  Lett.  b.  Bro.  Jurors,  14.  "  fitz.  Challenge,  27.  9  H.  7.  1.  pl.  2.  Bro.  Challenge,  1  57. 
1  2  H.  7.  4.  pl.  2.  Bro.  Ch.illenge,  160.  Co.  Litt.  i  56.  b.  "  Co  Litt.  1  56.  b.  Keilw.  167,  1  68.  2  Rol.  Abr.  648. 
pl.  20.  cent.  7  H.  4-  1.  pl  4.  Fitz.  Challenge,  158.  But  Bro.  in  abridging  this  Cafe  in  Title  Challenge,  53.  fays 
qood  mirura.  P  9  H.  7.  i.  pl.  z.  1  2  H.  7.  4.  pl.  2.  Bro.  Challenge,  i5o.  Co  Litt.  156.  b.  Bro.  Challenge,  i  57. 
SeeF.  N.  B.  14.  Lett  e.  >66.  Lett.  f.  I9  H.  7.  1.  pl.  2.  Bro.  Challenge,  157.  Co.  Litt.  157.  a.  Raft.  Ent.  1 18.  b. 
jg  H.  6.  g.  pl.  21,  '  J2  H.  7.  4.  pl,  2,  Bro.  C.^iallenge,  j6o.  Co.  Liu.  i  57.  a.  7  H.  4.  i .  pl.  4.  AbriJge.j  Fitz. 
Chalhnge,  158. 

Se?f.  14. 
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»Videfupia       ^s6t.   1 4.     It  is  enafted  by  the  ^  Statutes  oi Wefim'injler  2.  38.  and  21 

fi'  ^Iz  '^  o"  ^^-  ^  •  ^'^  '^^"^  ?"^'  P°^^"^^^  fi"^^  "'  4#-f'  t'^^t  i^o"^  ^^^'1  ^^  put  i"  Affiles 
or  Juries,  except  in  Cities,  Burghs  or  trading  Towns,  who  have  not  Te- 
•■2111(1.448.  nements  to  the  yearly  Value  of  40J-.  ^c.  But  it  feems  to  have  been  ''  ge- 
28Air.pl.  15.  j^gj-.^jly  agreed  that  a  Juror  can  neither  be  challenged  by  the  Parties  for 
Bro.'chal-  being  returned  contrary  to  thefe  Ads,  nor  alledge  fuch  Matter  himfelf 
knge,  106.  for  his  Difcharge,  but  muft  take  his  Remedy  by  Aftion  againft  the  Sheriff, 
3  H-  4  4-  pl-  or  by  Writ  of  Privilege  for  his  Difcharge. 

Abridged  &e5l.   1 5.     It  is  farther  enadled  by  2  H  5.  3.  T^hdt  jto  PerfotiJlMll  be  ad^ 

Bro.  chal-  mitted  to  pafs  in  any  Inqiieft  upon  'trial  of  the  Death  of  a  Man,  nor  in  any 
Filf  Chai-  Iriquejl  betwixt  Party  or  Party  in  Plea  Real,  nor  in  Plea  Perfoiial,  whereof 
lenge,  78.  the  Debt  or  the  Damage  declared  amount  to  forty  Marks,  if  the  fame  Per/on 
F.  N.B.  166./,^^^  ;7o/  La??ds  or  Tenejnents  of  the  yearly  Value  of  forty  Shillings,  above  all 
\o\.  2/fol!'  Charges  of  the  fame  ;  fo  that  it  be  challenged  by  the  Party,  that  ajiy  fuch  Per~ 
744.  fofi  fo  impanelled  in  the  fame  Cafes,    hath  7iot  Lands  or  Tenements  of  the 

But  38  Aff.  ' y^i^yiy  ]/ ^lue  of  foi'ty  Shillif/gs  above  the  Charges  as  afore  isfaid. 
coiitniy?  SeB.   16.     It  hath  been  '  adjudged,  that  this  Statute  extends  as  well  to 

«KeiKv.  92.  a  Collateral  IfTue,  as  to  the  General  one,  but  not  to  an  Indidtment  or  In- 
^6  H  7  14  formation  for  a  Crime  not  ^  Capital,  for  the  Words  are,  Upon  Trial  of  the 
pi.  10.  '  Death  of  a  Man,  nor  in  any  Inquefl  between  Party  and  Party  in  Plea  Real 
zRol  Abr.    or  Perfonal,  &c. 

^Cro  Eiiz.  ^<^^'  ^7-  It  feems  '  agreed,  That  zCefluy  que  ufe  of  any  Freehold  in 
4t3.pl.  4.  the  fame  County,  of  the  yearly  Value  of  40J.  is  a  good  Juror  within 
Raym.  485,  ^j^jg  Statute.  And  fome  have  ^  holden.  That  the  Law  is  the  fame  as  to  a 
«Videfupra  Feoffee  of  fuch  Land  in  Truft  for  another,  or  a  ^  Remainder  Man  of 
fea.  13.  a  State  of  Freehold  expeftant  on  a  Leafe  for  Years.  But  this  feems  not 
'  f^'^^^^^jQ  io  be  maintainble,  becaufe  the  Statute  in  requiring  that  a  Juror  fhall 
Challenge,  havc  Lands  of  the  yearly  Value  of  40  s.  above  all  Charges,  plainly  feems 
202-  .  to  intend  that  he  ought  to  have  Lands  of  the  clear  ^  Income  whereof 
anTb'ridg- '"^t  the  Time  he  can  expend  fo  much.  But  a  Man  cannot  expend  any 
ment  of  the  Thing  out  of  Lands  whereof  he  is  enfeoffed  to  the  life  of  another,  or  where- 
Year^^Book  of  j^  j^^  j^^g  ^^^^  ^  ^j^y  Remainder. 

pi'.'i.Butido  SeB.  18.  It  hath  been  '  adjudged,  that  this  Statute  is  repealed  as  to 
r,ot  find  this  Trcafons  by  I  ''  G?  2  Ph.  &  Ma.  10.  which  enadls  that  all  Trials  for  Trea- 
Bo'o'ki'Jkrle.fon  ^^^11  be  according  to  the  Common  Law. 

sKeiiw.  168.  SeB.  19.  It  is  recited  by  23  H.  8.  13.  That  Trials  in  Murders  and  Fe- 
P'-f^-  ,  .  lonies  in  Cities,  Buroiighs,  and  Towns  corporate  within  this  Realm  having  Au- 
Qz  'a^  ^'  thority  to  proceed  in  the  Deliverance  of  fuch  Offenders,  had  been  oftentimes 
18  Ed.  4.  11- deferred  and  delayed,  by  Reafon  of  Challenge  of  fuch  OffeJiders,  for  lack  of 
'^''  H  6  Sufficiency  of  Freehold,  to  the  great  Hindrance  ofju/iice.  And  thereupon  it 
pL  21".  is  enaded,  That  every  Perfon  and  Perfons  being  the  King's  natural  SubjeSi 

Fitz.  Clial-  born,  which  either  by  the  Name  of  a  Citizen,  or  of  a  Free/nan,  or  any  other 
5^6  h' 6f'23.  A'^zw^,  doth  enjoy  and  ufe  the  Liberties  and  Privileges  of  atiy  City,  Borough 
pl.  16.  or  Town  corporate  where  he  dwelleth  or  maketh  his  Abode,  being  worth  in 

sRoll.Abr.  ffiQ^^able  Goods  and  Subfhnce  to  the  clear  Value  of  forty  Pounds,  be  admit- 
648 1  pi'.  28!  t'-'d  in  Trial  of  Murders  and  Felojiies  in  every  Sefjions  mid  Gaol-Deliveiy,  to 
649  pi.  29.  he  kept  and  holdeii  in  and  for  the  Liberty  of  fuch  Cities,  Boroughs,  and  Towns 
lf=' ^  Vd "'  f  Corporate,  albeit  they  have  no  Freehold ;  any  Adl,  Statute,  Ufe,  Cuflom  or 
\{^\o\i,o.  ' Ordinajice  to  the  contrary  hereof  7iotwitlflandi7ig. 

*•  Videch.  z;.  ^f,^^  20.  Provided  that  this  ASl  no  way  extend  to  any  Knight  or  Efquire, 
^l^^]\\'l,'^^' drvelHjig,  abiding,  or  reforting  in  or  to  a?iy  fuch  City,  &g, 

SeSi.  21, 
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SeSi.  21,  Alio  fpecial  Provifion  is  made  by  11  H.  7.  21.  and  4  Jf.  8. 
■^.  for  Jurors  in  London  in  real  and  Perfonal  Aftions  above  the  Value  of 
forty  Murks,  for  which  I  fliall  refer  to  the  Statutes  at  large, 

&ea.  22.     It  is  enadted  by  4  G?  5  W.  &.  M.  24.  T'bat  nil  Jurors  [other 
than  Strangers  upon  'Trials  per  medietatem  linguas)  ivho  are  to  be  returned  for 
Trials  of  Iff'ues  joined,  in  any  of  the  Courts  of  King's  Bench,  Common  Pleas 
or  Exchequer,  or  before  Jnjlices  of  Afife  or  Nifi  Prius,   Oyer  and  Terminer, 
Gaol-Delive?-y,  or  General  ^arter-ScjJions  of  the  Peace  in  atiy  County  of  this 
Realm  of 'Ei\g\znA,  JJjall  every  of  them  have  in  their  own  Name,  or  in  Trujl 
for  them  lathin  the  fame  County,  ten  Pounds  by  the  Tear  at  leaf  above  Re- 
prifes,  of  Freehold  or  Copyhold  Lands  or  Tenements,  or  cf  Lands  or  Tene- '  2"'  ''>'  ^^ 
ments  of  Ancient  '  Demefne,   or  in  Rents,  or  in  all  or  any  of  the  faid  Lands,  ^^^y  \  },>ee- 
Te?iements  or  Rents,  in  Fee-fimpk,  Fee-tail,  or  for  the  Life  cf  themfehes  or  hold  in  An- 
fcme  other  Perfon  ;  and  that  in  every  County  in  Wales  every  fiich  Juror  (Imll^^^'^^  ^^" 
have  in  the  fame  County  fix  Pou?ids  by  the  Tear  at  leaf,  in  Manner  aforefaid  not  fufficient. 
above  Reprifes.  9  H. 7.1.  pi.  2. 

SeSl.   23.     But  it  is  provided,  That  it  f:aU  be  laiifid  to  return  any  Per-  fen°ge^'^5'7. 
fon  (j«  5  Tales  /«  England,  icho  fhall  have  five  Pounds  by  the  Tear,  or  /«  Co.  Litt.Nje. 
Wales,  ivhoflmll  have  three  Pounds  by  the  Tear,  in  Manner  aforefaid.  ^-  ^. 

Setl.  24.     Aifo  there  is  a  Saving  to  all ''Cities,  Boroughs  and  Towns fea!  fz.^aifd 
Corporate,    of  their   ancient  Ufage   of  returning   Jurors  of  fuch  Eflate,  there  is  the 
and  in  fuch  Manner  as  before  had  been  ufed  and  accuftomed.     But  there  ^''^^  ^^"p|'g 
is  no  exprefs   Saving  of  any  Trial  contrary  to  the  Purview  of  this  Sta- par'.Vandin' 
tute  and   made   good   by  fome   other;    and  therefore  it  may  be  argued  •  ^  &' 7  Ca. 
that  the  Trial  of  Felonies  in  Towns  by  Jurors  worth  40/.  in  Goods  by*'^'^""*" 
Virtue  of  the  above-cited  Statute  of  23  H.  8.   is  no  longer  lawful,  it  not 
being  a  Trial  by   Ufage,  but  by  Statute.     Yet  feeing  4  G?  5  Gul.  &  Mar. 
feems  plainly  to  have  a  View  to  Trials  in   Counties  only,  and   the  Sta- 
tute of  16  C5'  17  Crt.  2.  3.  which  is  penned  almoft  in  the  very  fame  Words, 
was  taken  '  no  Way  to  alter   the   former  Method  of  Trials  in  Towns,  ^ ,  vent.  366. 
left  it  fhould  caufe  a  Failure  of  Juftice ;  and   it  being  generally  impradli- 
cable  to  get  a  fufficient  Number  of  fuch  Freeholders  as  the  Statute  re- 
quires in  Towns,  it  feems  a  reafonable  Conftrudion  of  4  Gf  5  7^.  G?  M. 
That  the  Trial  by  23  H.  8,  ftill  continues  lawful  as  before.     But  it  hath  been  ^ 

'^  agreed.  That  for  Trials  in  London  for  High  Treafon,  every  Juror  ought  to  ■!  state  Trl-" 
^::^have  fuch  Freehold  or  Copyhold  as  is  required  hy  4.  cs"  ^  IV.  <3'  M.  [115]      ^is,  Vol.  4.f. 
Se^.  25.     As  to  the  third  Particular,  viz.  Where  Infamy  is  a  good  p^^^^J",^ '" 
Caufe  of  Challenge,  it  feems  that  it  is  a  good  Challenge  of  a  Juror  that  i-rial. 
he  is '  outlawed,    or  that  he  hath  been  '  adjudged  to  any  Corporal  Pu-  °  ^°-  L'"- 
niiliment  whereby  he  becomes  infamous,  or  that  he  hath  been  convidied  ^^  H*5  „• 
of  Troafon,  or  ^  Felony,    or  ^  Perjury,  or  '  Confpiracy  or  of'  Forgery  on  pi.  17. 
5  Eliz.  14.  or  attainted  in  an'  Attaint  for  giving  a  falfe  Verdicft.     And ',' ^"^^  4- 4»' 
it  hath  been  "  holden,  That  fuch .  Exceptions  are  not   falved  by  a  Par-  Lo.  India  j; 

z  Roll.  Abr.  ' 
657.  pi.  3.  Bro.  Challenge,  64.  Fitz  Procefs,  208.  Cro.Ca.  134.  Trials  per  pai.s  ch.  g.  'Co.  Litt.  6  b.  156.  a. 
Trials  per  pais,  ch.  g.  8  Co.  Litt.  6.  b.  i  58.  a.  2Bulft.i54.  State  Trials,  Vol.  2.  f.  521  to  jz  4.  Trials  per  pais, 
ch.  g.  Cont.  1  Lev.  263.  ■>  Brad.  Lib.  4.  c.  ig.  feft.  2.  Fleta,  Lib.  4.  c  8.  fed.  2.  Trials  per  pais,  ch.  g.  'See 
B.  I .  ch.  72.  k&.  g.  Co.  Litt.  6.  b.  15  8.  a.  It  feems  to  be  holden,  That  the  Conviaion  for  Confpiracy  ought  to  be 
at  the  Kings  Suit.  But  33  H.  6.  5;.  pi.  4;.  Bro.  Challenge,  15.  Fitz.  Challenge,  41.  make  ro  fuch  Dillinaion. 
''  Co.  Litt.  6.  b  and  the  Reafon  feems  to  be  becaufe  the  Stacute  is  exprefs,  that  the  Offender  lljall  be  fet  on  the  Pit- 
lory,  &c  but  it  was  adjudged,  33  H.  6.  5;.  pi.  4;.  Abridged  Fitz.  Challenge,  41.  Bro.  Challenge,  i  ;.  2  Roll. 
Abr.  64g.  pi.  ;.  That  a  Conviaion  on  1  H.  5.  3.  was  not  a  good  Challenge  to  a  Juror,  becaufe  it  was  not  a  Cotj. 
viaion  on  an  Aaionat  the  Common  Law.  Vide  44  Ed.  3.  3g.  pi.  3g.  Fitz.  Decies  tantum,  1 1,  i  2.  'ScetheAa- 
thorities  under  the  precedent  Letter,  ""  State  Trials,  Vol.  2.  f.  521  to  524.  2  Bull!.  154.  2H.H.  P.  C.278.  Vide 
fuprach.  37.  fea.  48  to  53. 
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don.  And  it  was  anciently  '  holdea  that  Excomtiuinication  was  alfo  a 
'  ^g°'  ^'""  good  Challenge.  Yet  it ''  feems  that  none  of  the  above-cited  Challenges 
^co'  Litt.  are  principal  ones,  but  only  to  the  Favour,  unkls  the  Record  of  the 
»57-  b.  Outlawry,  Judgment  or  Convidion  be  produced,  if  it  be  a  Record  of  an* 

pLfc.^  ^^'  other  Court,  or  the  Term,  c;V.  be  fliewn,  if  it  be  a  Record  of  the  fame 
4}  Aff.pl.  46- Court. 

8  H. J.  1 1- a.  ^^^^  26.  As  to  the  fourth  Particular,  viz.  Whether  old  Age,  or  Sick- 
fa.' pi.  5-'^^*  nefs,  or  Non-refidence  in  the  County  be  in  any  Cafe  a  good  Caufe  of 
2R0I.  Abr.  Challenge  of  a  Juror:  I  take  it  to  be  agreed,  That  notwithftanding  the 
e'^o'pi'  m".  'Statute  oi  Wefim.  2.  38.  be  exprefs  that  neither  old  Men  above  the 
658^  Lett.  K.  Age  of  Seventy  Years,  nor  Perfons  perpetually  fick,  nor  thofe  who  are 
33H.6.i.pl.i.jj^£j.j-j^  ^^  tj^g  Time  of  their  Summons,  nor  thofe  who  do  not  refide  in  the 
ferge^is,  County  fliall  be  put  in  Juries,  or  in  the  lelTer  Affifes  ;  and  therefore  fuch 
147- '  '  Perfons  may  fue  out  a  Writ  of  Privilege  for  their  Difcharge,  grounded  on 
«=  2  inft.  446,  ^j^jg  Statute  ;  yet  if  they  be  '  actually  returned  and  appear,  they  can  neither 
^k'n.'^B.  be  challenged  by  the  Party,  nor  excufe  themfelves  from  not  ferving  if  there 
i6s.b.i66.D.J3g  jjQ{  enow  without  them. 

Kegifleri79,  ^^^^  ^7.  As  to  the  fecond  Point,  viz.  What  fliall  be  a  good  Challenge 
•  State  Tri-  of  a  Juror  in  Refpedt  of  his  Indifferency  :  It  is  exprefly  enaded  by  25  Ed. 
ais.  Vol.  2.  f.  2_  q}j^  2.  which  feems  to  have  been  made  in  ''  Affirmance  of  the  Common 
zinll.  448.  Law,  T^hat  no  IndiElor  fiall  be  put  in  Inquejls  upon  Deliverance  of  the  In- 
* \2 hW.^Vl^- diBcei  of  Felonies  or  ^ 'Trefpafs,  if  he  be  challenged  for  that  fame  Caufe 
Bw^Chal-"  ^'  h  '^""  '^^^'^'^^^  ^^  f°  "^^l^'-''^-  A"^  t^^'^  Exception  againft  a  Juror  that 
len°ge,  loi,  he  hath  found  an  Indidment  againft  the  Party  for  the  fame  Caufe, 
•°7-  hath   been  adjudged   good,    not   only  upon  the  Trial   of  ''  fuch   Indi<ft- 

Left'.B.'^  '  ment,  but  alfo  upon  the  Trial  of  another  Indidment  or  Adion,  '  where- 
e  Yet  in  7  in  the  fame  Matter  is  either  in  Queftion,  or  happens  to  be  material,  tho' 
EJl^*^P'"-notdiredtly  in  Iffue. 

Bro"chal-  SeSl.  28.     It  hath   been   allowed  a  good  Caufe  of  Challenge  on  the 

irage,  166.  Part  of  the  Prifoner,  That  the  Juror  ''  hath  a  Claim  to  the  Forfeiture, 
fen^e^sj'.'  It  whlch  fliall  be  caufed  by  the  Party's  Attainder  or  Convidion ;  or  that 
irhol'den  io  he  hath  declared  his  '  Opinion  before-hand  that  the  Party  is  guilty,  or 
benoprinci-^  ^jj^  j^g  hanged,  or  the  like.  Yet  it  hath  been  ""  adjudged.  That  if  it 
fn'-^efpaf"^* fliall  appear  that  the  Juror  made  fuch  Declaration  from  his  Knowledge  of 
i  State  Tii-  the  Caufe,  and  not  out  of  any  Ill-will  to  the  Party,  it  is  no  Caufe  of 
''''  ^vor/  Challenge. 

f.786.  SeB.  29.     But  it  hath  been  "  adjudged  to  be  no  good  Caufe  of  Chal- 

In  the  Year-  lenge,  ihat  the  Juror  hath  found  others  guilty  on  the  fame  Indictment ;  for 
^M^tto.    the  Indidlment  is  in  Judgment  of  Law  feveral  againft  each  Defendant,  for 
Abridged, '     every  one  muft  be  convicted  by  particular  Evidence  againft  himfeif, 
Bro.  Chal-         g^^^  oq.     It  hath  been  "  ruled,  to  be  a  good  Challenge  of  a  Juror,  on 

Affiiaor    the  Part  of  the  King,  that  he  hath  given  his  Dogs  the  Names  of  the  King's 

being  return-    WitnefTeS. 
ed  on  the  Pe- 

eivineVveidift,  was  fined  becaufe  he  did  not  challenge  himfeif.  Yet  27  AIT.  pi.  13.  Abridged  Bro.  Challenge, 
120  and  Fiiz.  Challenge,  137.  'tis  not  allowed  to  be  a  principal  Challenge,  even  upon  the  Trial  of  the  fame  In- 
diament  '8  H.  4.  2.  pi.  4.      Abridged  Bro.  Challenge,  42.      Fitz  Challenge,  7g.      Co.  Litt.  157.  b.       i  S>'d. 

244  2  Rol  Abr.  649.  pi.  9.  "State  Trials,  Vol.  I.  f.  502.  '  21  H.  7.  zg  pi.  10.  Bro.  Challenge,  90.  State 
Trials  Vol.  4.  f-  184.  i8;-  and  ruled,  That  the  Prifoner  (hall  not  examine  a  Juror  concerning  fuch  Matter  on  a 
Voird'ire  becaufe  it  founds  in  Reproach.  Vide  49  Ed.  3.  i .  pi  2.  Abridged  Bro.  Challenge,  25.  Fitz.  Challenge, 
QO  m\  H.  7.  25.  pi.  8.  Abridged  Bro.  Challenge,  55.  Fitz.  Challenge.  22.  20  H.  6.  40.  2  Rol.  Abr.  657. 
■I  ett  I  Vide  49  Ed.  3.  1 .  pi.  z.  Abridged  Bro.  Challenge,  25.  Fiiz.  Challenge,. ipo.  »  Kely,  9.  State  Trials, 
Vol.'  4'.  f.  14'.  '?S-     "State Triah,  Vol.  2.  f.  738-  ,  .^5,2  «     .".,;;- 


SeB. 
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Be£i.  31.     It  feeais  to  be  '  fettled,  That  where  the  Ring  is  a  Party  he '  Co.  Lite. 
may  take  either  0  principal  Challenge,  or  to  the  Favour.  '  j^,''  'g   j 

SeB.  32.     It  is  ^  faid.  That  tlie  Siibjecl  cannot  take  a  Challenge  for  the  I'iiz.  Chai-  ' 
Favour  againfl  the  King,  becaufe  every  one  is  bound  by  his  Allegiance '^"|f:  ^3- 
to  £ivour  the  King.     But  if '  no  more  be  meant  by  thefe  Books,  thanpLjz.  ^  ^  ' 
that  fuch  a  Challenge  is  not  good  without  (hewing  fome  adual  Partiahty  Bro.  Chal- 
in  fuch  Sheriff  or  Juror,  or  fome  particular  Caufe  in  Refpecl  whereof  the '^^"j^^j  "l^"_.    ■ 
King  may  influence  them,  it  feems  not  clearly  fettled  how  the  King  in  this  64;.  pi.  ;.' 
Refped  hath  a  greater  "^  Privilege  than  the  Subjed,  which  yet  it  feems  agreed  j"  ^"^-  ^h^l- 
'  that  he  hath.  _  _     _  Co^Lifu','^: 

SeSi.  33.     It  hath  been  '^  faid  to  be  no  principal  Cliallenge  where   thea- 
King  is  a  Party,  that  a  Juror  is  of  the  King's  Livery,  or   his   immediate  ^  "^"'^  .•'^g''- 
Tenant ;  but  it  is  faid.  That  a  Challenge  for  fuch  Caufe  ought  to  conclude  4  H.y.s.pi  3^' 
to  the  8  Favour.     But  thefe  Matters  feeming  to  be  unfettled,  I  iliall  leave  i'' '^'^  pef 
them  to  be  farther  confidered  by  others.  State  Tnat 

Vol. 3. f.  23  J. 

For  other  Matters  relating  to  Challenges,  being  not  fo  proper  for  this  ]^^- 
Treatife,  I  fhall  refer   to   the  ''  Books  which  more  particularly   treat   of 661!'^ 
them.  Cro^Eiiz. 

663.pl.  12. 

SeSl.  34.     And  now  I  am  in  the  fecond  Place  to  confider  the  Learning  Abr.  646  pi", 
of  Challenges,  fo  far  as  it  particularly  relates  to  Aliens  ;  as  to  whom  it  is  en-  S-  ^40  pi.  6. 
acT:ed   by  28  Ert'.  3.  13.  Par.  2.  Ihat  in  all  Marnier  of  Lique/is  ami  Proofs,  lp"l„\^^- 
•whicb  be  to  be  taken  or  tnade  ainongft  Alt  em  and  Denizens,  be  they  Af^;-- Vear-Bookof 
chants  or  '  other,  as  well  before  the  Mayor  of  the  Staple  as  before  any  other  ^°  ^'  ^■^°  ^• 
fuflices  or  Minifters,  altho'  the  King  be  Party,  the  one  Half  of  the  Inquejl  or  roI.  Abr.^" 
Proof  fioall  be  Defiizens,  and  the  other  Half  of  Aliens,  if  fo  many  Aliens  ^-^^-P^-S'^' 
a7id  Foreigners  be  in  the  Town  or  Place  where  fuch  Inqiicjl  or  Proof  is  to  ^^jn"heclfe 
taken^  that  be  not  Parties,  nor  with  the  Parties  in  Contrasts,  Pleas  or  other  of  the  Sab- 
parrels,  whereof  fuch  Inquelis  or  Proofs,  ought  to  be  taken  :  And  ij  there  be'^^_^  '°  '^^"'^ 
not  fo  matiy  Aliens,  then  foall  be  put  in  fuch  Inquelis  or  Proofs,  as  many  A-  chalLnge 
lieiu  as  fiall  be  found  in  the  fame  Towns  or  Places  which  be  not  thereto  Par-  that  the  She- 
ties,    nor  with  the  Parties,    as  aforefaid,    and  the  Remnant   of  Denizens,  y^J^^^^-^  ¥*" 
which  be  good  Men,  and  not  fufpi clous  to  the  one  Party  nor  to  the  other.         the  Party 

Se6l.  35.     It  is  declared  by  9  H.  6.  29.  that  the  above  recited  Statute  of^^''^^"^ 
2  H.  5.  which  requires  that  the  Jurors  in  certain  Cafes  ihall  have  Tene-  IbmTpfrticu. 
meats  to  the  yearly  Value  of  40.?.  Jloall  be  ?io  wife  prejudicial  to  this  Sta-hr  Inftance  ' 
tute  of  2%  Ed.  3.  fior  extend  it  [elf  but  only  to  the  tnquejls  to  be  taken  j^^-.  of  fartialiry. 
tween  Denizen  and  Denizen.     Alfo  it  feems  agreed,  ^  That  the  fubfequent  Book!  dted 
Statutes  which  require  that  Jurors  iliall  have  Tenements  to  a  greater  Value '« 'he  other 
no  way  repeal  the  faid  Statute  of  28  £.  3.     Yet  it  feems,  '  That  the  E'^g-'^^Xihl'^'^ 
lijlj  Half  of  the  Jury  ought  to  have  Tenements  to  the  fame  Value  as  in  o-Seflion.""' 
ther  Cafes.     And  it  hath  been  "'  adjudged.  That  the  Words  quorum  quilibet' ^^^'^-  ^'^''I- 
habeat  quatuor  libratas  terra,  Gfc.  fhall  be  applied  to  the  EngliJJi  only.      s.Ta'iSz. 

SeSl.  36.     It  feems  "  agreed,  that  there  is  no  Need  that  any  of  thofeLett.  c. 

who  find  an  Indictment  againfl  an  Alien  flioald  be  Aliens.  I  Roi  Abr, 

'^  646.  pi.  10. 

....  ^'  "  '^3"!  ge- 

nerally in  fome  Books,  that  it  is  a  good  Challenge  of  a  Juror  that  he  is  the  King's  menial  Servant,  or  a  Valet  of  the 
Crown.  Co.  Litt.  156.  a.  Fitz  Cor.  63.  Trials  per  pais,  ch.  9.  2  Roi.  Abr.  646.  pi  i  1 .  But  Stats  Trials,  Vol. 
3.f.  235,  236.  Vol.  4.  f.  70.  And  in  other  Books  the  contrary  is  ruled.  Bro.  Cliallenge,  154.  4  H.  7.  3.'pl.  r. 
Cro.  Eliz.  663.  pi.  12.  5  V^idefuprafea.  33.        •>  Co.  Litt.  1  57,  158.     Tri^N  per  pais,  cli.  9.     z  Roi.  Abr.  635  to 

666.  '<  Fitz.  Inqueft,  2  2.  3  Ed.  4.  1 1.  pi.  j.  ^^0^1.272.  Vide  H.  P.  C.  260,  261.  'Cro  £1  -'72 
•"Cro.El.  272.841.  pi.  18,        "H.i'.C.26o.    S.P.C.ijg. 
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•Dalif.  22.  SeB.  27'  Alfo  it  hath  been  adjudged,  '  That  the  faid  Statute  of  28 
I)y.^,44,  .45-  £^  ^_  js  repealed  as  to  Trials  for  Treafon,  by  i-  1  Gf  2  Pb.  &  Ma.  10.  which 
3  lnft.*2  7.  enafts  that  all  Trials  for  Treafon  fhall  be  according  to  the  Courfe  of  the 
H.  P.C.  260.  (;>Qj^j^pj^  L^^^^  Yet  it  feems  that  the  "  King  may,  if  he  thinks  fit,  make 
ch^'js.fea^  a  fpecial  Grant  to  an  Alien  to  be  tried  for  Treafon  by  a  Jury  whereof  the 
132,142,144- one  Half  fhall  be  Aliens. 

Fftz^^iai^^"      '^^'^-  3^-     '  ^^^°  ^^  ^^^^-  ^^^"  adjudged  that  the  faid  Statute  of  28  £^.  3. 
y\.'        '     doth  not  extend  to  an  Appeal,  or  other  Adlion  by  an  Alien  againft  an 
22Ed.  3. 14.  Alien,  for  the  Words  are  ^// Jw^z/^/j,  &c.  betioeen  Alie77S  and  Denizens. 
-2i^H  6.4.       ^^^-  39'     It  isMiolden,  That  by  Denizens  in  this  Statute  are  meant  not 
pi.  lo.  only  thofe  who  are  born  within  the  King's  Ligeance,  but  alfo  thofe  who  are 

Fitz.Tiial,    j^^jjg  Denizens  by  the  King's  Letters  Patents. 

Bro.  Trial,  SeB.  40.  It  feems  to  be  '  fettled,  That  no  Alien  whether  he  be  Plain- 
42-  '  tiff  or  Defendant,  can  take  any  Advantage  of  the  Statute,  unlefs  he  «  pray 
s.  P.  c.  260.  jj  jj^  Time ;  and  that  if  he  have  negledled  to  pray  it  before  the  Return  of 
H.'p.C.  261.  a  Common  Venire,  he  can  neither  except  to  fuch  P'etiire,  nor  pray  a  Tales 
But  by  27      or  other  Procefs  de  me  diet  ate  Vmgiice. 

frlfle/'That  ^'^^-  4^-  ^^  was  Miolden,  even  before  the  Union  of  the  two  King- 
in  Pleas' be-  doms  Under  King  James  the  firft.  That  no  Scot  was  an  Alien  within  the 
tween  Aiienj  Meaning  of  this  Statute,  not  only  becaufe  the  Scotch  Language  is  the  fame 
^heTupre^  with  the  Englifi,  but  alfo  '  becaufe  the  Scots  were  never  reckoned  Aliens, 
there (haiibe  but  rather  Subjecls. 

\mJhl  A-  ^^^-  4^-  ^°^^'  '^^^^  ^  ^°"^^  °^'^^^  Precedents  for  the  Award  of  a  Fe- 
Hens.  nire  of  a  Jury  of  half  Denizens  and  half  Aliens,  in  Purfuance  of  28  E.  3. 

S.  P.  C.  159.  mention,  that  the  Aliens  HiaU  be  of  the  fame  Country  whereof  the  Party 
^Bro.^Den.4.aIledges  himfelf;  and  others  diredt  '  generally  that  one  Half  of  the  Jury 
'Dy.'28.  pl.'fliall  be  Aliens,  without  fpecifying  any  Country  in  particular.  And  this 
180. 14;.  pi.  Porm  feems  mofl  agreeable  to  the  Statute  which  fpeaks  of  Aliens  in  ge- 
pk'si'js;!'  neral,  and  feems  to  be  confirmed  both  by  late  "'  Pradlice,  and  the  greater 
pi-  45-  Number  of  "  Authorities. 

3^Ed.4.  ti.  ^^^_  ^^_  j^  ^^  ^  y^,^j-j.^  of  half  Denizens  and  half  Aliens,  the  Sheriff 
Lid.  3.  14. return  12  as  Aliens,  and  among  them  fome  who  in  Truth  are  not  fuch, 
P'-  3^-  it  feems  °  that  the  Party  (liall  not  be  concluded  by  fuch  Return,  but  may 

64^°  p.^k''  notwithftanding  challenge  the  Array  for  Want  of  a  fufficient  Number  of 
Fitz.  Inq.  22.  Aliens. 

h'p'c'"6  ^^^'  ^'f-  ^^  feenis  p  agreed,  That  the  Return  of  a  Veriire  of  half  De- 
Bro.  Panel,  \'.  nizcus,  and  half  Aliens,  ought  to  fpecify  which  of  the  Jurors  are  De- 
cent. 21  H.7.  nizens  and  which  Aliens,  and  that  a  full  Number  of  each  mufl  appear  to 
Br;tni;.4.1^e  fworn. 

s.  p.  C.  259.  SeB.  45.  If  one  or  more  be  wanting  to  make  up  the  full  Number  of  fix 
'Tis  hoiden  Denizens  or  Aliens,  the  Juftices  of  Nifi  priiis,  by  a  reafonable  "i  Con- 
869.  pl'.^3.  ffrudlion  of  the  Statutes  which  give  a  'Tales  de  Circumftantibus  may  award 
by  two  judg-  fuch  a  Tales  for  fo  many  Denizens  or  Aliens  as  fliall  be  wanting. 
"ne^thaftho'  ^^^'  4^*  ^^  ^^  cxprefly  enafted  by  2  G*  3  P.  G"  M.  and  4^5  El.  20. 
tTe^Defen-  "  fet  forth  more  at  large5.  i .  C/j.  54.  that  thofe  adjudged  Felons,  -2^^  Egyptians, 
.lant  appear  ^y  Virtue  of  thofe  Statutes,  fhall  be  tried  by  the  Inhabitants  of  the 
!-uion  w  be^'  Couuty  or  Placc  where  they  fhall  be  taken,  and  not  per  medietatem  liiigiice. 

.Alitr,  yet  the 

Comnun  Venire  is  well  awarded,  unlefs  a  Venire  de  medietate  be  prayed.  b  For  the  Form  of  fuch  a  Prayer,  Raft. 
Knt.  7.  a.  pi.  2.  158.  b.  159  a.  264.  b.  pi.  I.  2.  26?  a.  Dy.  144-  p'-  60.  S.P.C.2;9.  PI.  Com.  2.  b.  !>  Dy. 
304.pl  51.  H.  P.  C.  261.  '  But  Qusre  of  his  Reafon,  /or  it  feems  contrary  to  what  is  admitted  in  the  whole 
Argument  of  Calvin's  Cafe,  7  Co.  See  State  Trials,  Vol.  i.  f.  572,  573.  Vol.  4.  f.  652,  S:c.  "  Dy.  144  pi  60. 
Rail.  Ent.  7.  b  pi.  2.  159.  a.  264.  b.  pi.  1,2.  '  Rail.  Ent.  265.  a.  10  Co  104.  a.  "  State  Trials,  Vol.  3  f  3. 
"  H  P.C.  261.  S.  P.  C.  i;8.  Lett.  C.  Bro.  Denizen,  4.  Bro.  Pane],  3.  Cont.  Fitz.  Trial  jo.  By  five  Judgfs 
againft'ore.  «  2  Rol.  Abr.  643.  pi.  2.  Vide  S.  P.  C.  1 58.  Lett.  C.  p  Cro.  El.  818.  pi.  10.  84.  i.  pi.  i  8.  But  tin, 
being  only  a  Mif  return  is  helped  by  Verdifl  in  Cafes  within  the  Statute  of  Jeofails.  1  to  Co.  104.  a.  Cro.  Eliz.  305. 
pl.3.8.8.pl.  .0.84..PI.  .8.  CH-IP 
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CHAP.     XLIV. 

Of  a  Trial  by  Peers. 

AS  to  a  Trial  by  Peers,  having  fliewn  already,  Ch.  39.  EeB.  i.  That 
a  Peer  has  no  more  Privilege  than  a  Commoner  as  to  having  the  Be- 
nefit of  Counfel.  And  Ch,  43,  Se6i.  4.  That  a  Peer  cannot  challenge  any 
of  his  Peers;  I  fhall  now  endeavour  to  fhew, 

1.  The   particular  Form   and  Solemnity  to  be  obferved  in  fuch  a 
Trial. 

2.  Who  are  to  be  Triers. 

3.  Who  are  to  be  fo  tried. 

4.  As  to  vs^hat  Crimes. 

5.  Upon  what  Suits  and  Pleas. 

6.  Whether  a  Peer  can  waive  a  Trial  by  Iiis  Peers. 

7.  In  what  Manner  the  Peers  may  require  the  Opinion  of  the  Lord 
Steward  or  of  the  Judges. 

8.  Whether  the  Court  may  be  adjourned. 

And  firfl:  of  the  particular  Form  and  Solemnity  to  be  obferved  in  fuch 
a  Trial. 

SeSi.  I.  When  an  Indidlment  is  found  againft  a  Peer  for  a  Crime  for 'Supra  ch.*. 
which  he  ought  to  be  tried  by  his  Peers,  the  King  by  his  Commiffion  un-" '  ^^-  4-  '• 
der  the  Great  Seal,  reciting  tiie  Indidment,  conftitufes  fome  '  Peer,  High  ^3^^' |.^i',, 
''Steward  of  the  Kingdom  pro  hac  vice,  and  by  the  fame  Commiffion  pi-  i. 
gi-.'es  hiin  Power  to  receive  and  proceed  on  fuch  Indidlment,  and  requires  ^;  ^j;,^-  y^* 
the  Peers  to  be  attendant  on  him,  and  the  Lieutenant  of  the  Tower  to  of  maki^gT 
bring  the  Prifoner  before  him.  High  Stew- 

SeB.  2.     Alfo  '  a  Certiorari,  (which  may  either  have  the  fame  Date  with  (^e'^^-gf  ^C 
the  Steward's  Commiffion,  or  a  fubfequent  one)  goes  out  of  Chancery  to  an  impeach- 
certify  the   Indictment  before  the   Steward  indilate ;  and  the  Steward  by  '"^"'  f°'' 
his  Precept  under  his  Seal,   dircded  to  thofe  before  whom  the  Indidt- "'f S^'J,-',"''''" 
ment  was  found,  appoints  a  certain  Day  and  Place,  at  which  it  (hall  be  by  the  Houfe 
certified.     And  another  Writ  goes  out  of  Chancery  to  the  Lieutenant  of°'^9'T'°"^ 
the  Tower,  ^c.  to  bring  the  Prifoner  before  the  Steward  at  fuch  a  Day  Danby's*'  ° 
and  Place  as  he  fliall  appoint ;  and  thereupon  the  Steward  by  his  Precept  Cafe, 
under   his   Seal   direfted   to  the  Lieutenant,  ^c.    appoints  the  Y^xy   andy'j*,™'* 
Place.  198,  199. 

Se5l.  3.  Alfo  the  Steward  makes  ^  another  Precept  under  his  Seal  to^^^"*^;*^- 
the  Serjeant  at  Arms,  appointed  to  ferve  him  during  the  Time  of  his  be  intended) 
Commiffion,    to   fummon   the  '  Peers   before   him  at  fuch  a  Place,  Day  when  the 

and   Hour,    Gfr.  Parliament  iJ 

net  fitting, 
but  is  either 

dilTolved  or  prorogued.  State  Trial.s  Vol.  3.  fol.  6^g  to  66j.       3  Inft.  2S.       S   P.  C   152  a.        13  H.  8.  1 1.  pi.  1. 

*  'Tii  faid  1  3  H.  8.  I  I .  pi.  I.     S.  P.  C.  i  57.  a.     That  the  Steward  (hall  iraki  fuch  Precep;  to  caufe  20  or  18  Peers  to 

come  before  him  ;  but  Sir  EJivard  Coke,  3  Inft.  28.  fays  that  the  Pr.ccp;  doth  not  m.-i.tioi  any  certain  Number  j  and 

now  bv  7  W.  3.  all  the  Peers  are  tc  be  fuminoned. 

Vol.  II.       -  5  P  St'5i.  4. 
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•3111(1.28.  Beef.  4,  At  the  Time  appointed  the  Steward,  attended  Mvith  fix  or '' 
^Rufhw.  Col.  feven  Serjeants  at  Arms  carrying  Maces  before  him,  and  by  the  King  at 
f-'96!'\'fd°' 2  Arms,  and  the  Ulher  of  the  Black  R.od,  enters  the  Place  of  Trial  un- 
ion. 54.  covered,  and  afcends  a  Chair  of  State  which  always  is  "  provided  for  that 
^3  Inft.  28.    Pui-pofe,  and  then  tlie  -^  Clerk  of  the  Crown,  or  a  '  Mailer  in  Chancery 

1  H.  4. '1^^'  delivers  to  him  his  Commiflion,  and  he  delivers  it  again  to  the  Clerk 'of 
13H.  8.  II.  the  Crown,  and  then  a  Serjeant  at  Arms  makes  three  ^  Oyes,  and  a 
f',  \-  Proclamation  for  Silence  in  the  Name  of  the  Steward,  and  then  the  Lord 
'Rufhw.  Col.  Steward  and  all  the  other  Lords '' ftanding  up  uncovered,  the  Commiflion 
Part  z.  Vol.  is  read,  and  then  the  '  Ulher  on  his  Knees  delivers  to  the  Steward  a  White 
'3lnft^2'8.  ^°^>  who  delivers  it  to  him  or  to  a  Serjeant  at  Arms,  who  holds  it 
Rulhvv.  Col.  by  him  during  the  Trial :  Then  an '"  Oyes  is  made,  and  a  Command  given 
^''n'' fi""''  "''  ^^^  Name  of  the  Steward  to  all  Juftices  and  Commiflioners  to  certify 
EiH.V'i-  ^'^  Indiftments,  ZSc.  which  being  delivered  into  Court,  the  Clerk  of  the 
3  inft.  z<i.  Crown  reads  the  Return.  Another  Oyes  is  made  that  the  Lieutenant  of 
als^Vor^''  ^^  Tower,  ©"r.  return  his  Writ  and  Precept,  and  bring  the  Pnfoner  to 
f.  955°Voi.  the  Bar,  and  then  the  Prifoner  is  brought  to  the  Bar,  the  "  Gentiem;- 
4foi.  3^0.  Gaoler  of  the  Tower  carrying  the  Aix  before  him,  which  being  don. 
Rufliw^Coi.    Clerk  reads  the  Return. 

Part  2.  Vol.        SeSi.  5.     All  things  being  thus  prepared,  the  High  Steward  "  ac 
"  '^'"a  ^'o    the  Prifoner  with  the  Nature  of  the  Crime,  and  fuch  like  Matters  p 
"State  Tri-'  for  fuch  an  Occafion,  and  then  the  Clerk  of  the  Crown  arraigviS  : 
als.Vol.  j.f.  but  is  not  to  infift  on  his  holding  up  his  Hand. 

|j^5-Vo!.  4-  ^^,^^  5_  Afte,.  the  Prifoner  hath  pleaded,  and  put  himfelf  upon  Ci.:: 
"  By  3 1'nft.  and  his  Peers,  the  King's  Counfel  go  thro'  with  their  Evidence  ;  and  after 
p8.  All  this  the  Prifoner  hath  made  his  Defence,  and  the  King's  Counfel  have  been  ful- 
the°Cal"of  ^  ly  heard,  the  Prifoner  is  withdrawn  from  the  Bar,  and  the  Lords  go  toge- 
the  Peers  and  ther  to  confidcr  of  their  Evidence  J  and  when  a  Majority  of  them  are  a- 
themfdves"^  greed,  they  return  to  the  Place  of  Trial,  and  the  Lord  Steward  demands 
but  1  H.  4!  I .  of  them  one  by  one,  beginning  with  the  Puifne,  Vv^hether  the  Perfon  ar- 
andi3H.  8.  raigned  be  Guilly  or  Not  guilty,  and  they  ■■  all  anfwer  one  by  one,  not 
P.'c^Kj^a  upon  their  Oaths  but  on  their'  Honours  and  Ligeances.  And  the  Lord 
and  Stale  '  '  Steward  gives  Judgment  according  to  the  Determination  of  the  '  Majority, 
Trials,  Vol.  I.  ^gjj^g  jj^ore  than  twelve,  but  gives  no  Vote  himfelf  on  a  Trial  by  "  Com- 
£*5^j'^^j6.^'mifllon,  but  only  on  a  Trial  by  the  Houfe  of  Peers,  while  the  Parliament 

and  Vol.  4.     is  fitting. 

^■35310^3 5 5-  ^^^^  j^  As  to  the  fecond  Point,  inz.  Who  are  to  be  Triers:  It  is  a- 
are  conmry.^"  greed,  =' That  none  but  Lords,  who  have  a  Vote  in  Parliament  can  pafs  on 
P3  Inft.  29.  fuch  a  Trial;  and  before  j  JV.  3.  3.  when  the  Trial  was  by  Commiffion, 
zfo^"  5 5.*' ^"  it  feems  to  have  been  the  Pra6lice  for  the  Lord  Steward  to  caufe  as  many 
and  the  other  Temporal  Lords  to  be  fummoned  as  he  thought  fit ;  and  for  the  Lords  fo 
^o°the  ^rete  fu"^i^oned  alone  to  pafs  on  the  Trial.  But  this  is  remedied  by  that  Statute 
d°entSeaon"  fet  forth  more  at  large  in  the  next  Sedion. 

^  Raym.  408. 

State  Trials, 

Vol.  3.^1.658,957.      Vol.  2.  702,  703.         '3  Inft.  30.      2lnli4g.      Fitz  Coro.  34.       iH.  4.1.3.     S.  P.  C. 

152.     13  H,  8.  12.      2  Jon.  55,  56.      10  Ed.  4.  61.  pi-  17.         'Seethe  Books  above  cited,  and  1   Co.   jo.  b. 

2  Inft.  49.  'iH.  4.  I.  13H.  8.  12.  S.P.  C.153.  E.  3  Inft.  30.  Moor  622.  1^  State  Trials,  Vol.  2. 
fol.  702.  Vol.  3.  fol.  657,  679.  I  2  Inft,  48.     Co.  Lite.  156. 
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Chap.  4+-  Of  a  Trial  hy  Pccrs.  4^;^ 

^eEt.  8.     It  is  agreed,  Tliat  at  a  Trial  before  the  Houfd  of  Peers,  eve- »  Abridged 
ry  Temporal  Lord  who  has  a  Right  to  vote  in  that  Houfe,  has  a  Right  ^  "^' 
to  pafs  on  fucli  Trial.     But  it  is  faid  in  the  Tear-Book  of  10  Ed.  4.  6.  ''  pi.  cited  s.  P.  C. 
17.  That  upon  the  Trial  of  a  Peer  in  Parliament,  the  BiOiops  flmll  make '5?- ^^"■^• 
a  Procurator,  becaule   tliey  cannot  conlent  to  the   Death  or  a  Man  ;   Lnit  ^'otc  oftiie 
this  is  ^  faid  to  be  wholly  grounded  on  a  Canon  not  in  Force  at  this  Day  ;  lame  Cafe, 
neither  do  I  find  any  Precedent  wherein  they  have  been  cxxluded  againll:  Jr°^°|^^5 3^^^ 
their  Confent,  or   have  withdrawn  themfelves  without  a  Proteftation  of  (hail  make 
their  Ps-ight,  or  makiiig  a  Proxy ;  and  the  Judgment  againfl  the  Spoiccrs,  ^.'°p'^^",    , 
was  expreily  reverfed  lor  this   Reafon  among  others,  becaufe  *-he  Bifliops  (j^^l^  ^  i„|f. 
were  not  prefcntj  and  in  the  Precedents  chiefly  infifted  on  of  the  other  3'- '^ys  that 
Side,  it  is  not  exprefly  faid  that  they  were  not  prefent,  and  it  doth  not  l^^^^^iJIg^l) 
clearly  appear,  but  that  they  might  be  included  under  the  Word  Peers,  and  make 
However  it  halh  been  always  '  admitted  that  they  have  a  Right  to  vote  in  [^^ar  j^fo^'"- 
a  Bill  of  Attainder  :  Alfo  in  the  Earl  of  Danbfs  Cafe,  they  v/ere  adjudg- gj^if^gA^gf^ 
ed  ^  by  the  Houfe  of  Lords  to  have  a  Right  to  vote  in  Queftions  previous  of  the  Bilhofs 
to  the  Trial  of  a  Peer,  tho'   tliis   was  flrongly  oppofed  by   the  Ploufe  of  .'^"'■^|'.'^.'°"j 
Commons.     And  their  Right  to  vote  at  the  Trial  itfelf,  if  they  think  fit,  cafes.cii '2,3. 
feems  fuUv  implied  in  7  //^.  7.  ?.  which  enads,  'That  upon  the  Trial  of  im^^-^^  Hunt's 

f  .'  ^     -'  -f       -       -  •'        •/  Argument 
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Tcer  or  Peerejs  for  Treafon  or  Mifprijion,  all  the  Peers  who  have  a  Right  ^j^ 
to  fit  and  vote  in  Parliament  pall  be  J'umjnoned  twenty  Days  at  leaf  before  <^  iel'u 
every  fuch  Trial,  to  appear  at  every  fitch  Trial,  and  that  every  Peer  Jo  ^''^?'"^n.  j^ 
fummoned  and  appearing,  [ImU  vote  at  the  Trial;  every  fuch  Peer  firjl  taking  oTfiiihopsf 
the  Oaths  of  Allegiance  a7id  Supreinacy,  and  fubfcribing  and  repeating  //j^  '  &c.  ch.  1 2. 
Declaration  again]}  Popery.        _  _  _    Aeet'of'thT 

SeEt.  9.     As  to  the  third  Point,  vix.  What  Perfons  are  to  be  thus  tri- Bithops  juriC- 
ed :    It  is  '"  agreed.  That  no  Lord  of  any  ^  other  Country,  or  even  of  ^  «i;'^t'o"  '"^ 
Scotland,  before  the  Union  under  Queen  Anne,    or  of  ^  Ireland,  nor  the  (.h.'^i".^fea!  ^' 
Son  and   Heir  '  apparent  of  any  Peer,    or   any   other  Man   whatfoever,  3.andch.  2. 
who  is  not  at  the  Time  a  Lord  of  Parliament,  hath  any  Right  to  fuch  ^,^'^'^  Tnah, 
a  Trial  in  this  Kingdom.     But   that   every   Lord  of  Parliament  hath  '^i  t-^qta  202. 
Right  to  fuch  a  Trial  ^  by  Virtue  of  that   Claufe  in  Magna  Charta,  ch.  '  B.  i.ch.  14. 
29.  Nee  fuper  eum  ibimus,  nee  fiiper  cum  mittemus,  nifi  per  legale  judiciujn,.^'  '._ 
parium  fuorum  vel  per  legeiu  terrcs.  .    31,1^.30, 

Se£l.   10.     It  is  recited  by  20  //.  6.  9.  to  have  been  a  Doubt  in  the  Law  CoLi:.,,;6.b, 
c/*  England  how  Ladies  of  great  EJlate  in  RefpeB  of  their  Hufiands,  Peers  e/'sS^fyJ." 
the  Land,  married  or  file,  that  is  to  fay,  Dutchejfes,  Countejjes  or  Baroneff'es,  20  Ed.  4. 6. 
fall  be  put  to  anfwer,  and  judged  upon  Indiclmetits  of  Treajons  and  Felonies,  P'-  ^-    ^     • 
becaufe  they  are  not  mentioned  in  the  faid  Statute  ip/' Magna  Charta,  ch.  29.  4e°E);g^ty! 
and^  thereupon  to  put  out  fuch  Doubts,  '  //  is  declared.  That  fuch  Ladies  fo  49- 
indidied  of  atiy  Treafon  or  Felony,  whether  they  be  married  or  file,  J}:iall  there-  \?:^^°'  g'/ ^ 
cf  be   brought   to  anjwer,  afid  judged  before  juch  fudges  and  Peers  of  the  ■i^-.h. 
Realm,  as  Peers  of  the  Realm  fioould  be,  if  they  were  indicted  or  impeached  of  ^^°^'^''^^ 
fuch  Treafons  or  Felonies.  de  Digt^ity. 

SeEl.   II.     It  feems "' agreed,    that  a  Queen,   the  King's  Confort,  and  Vide  fupra 
alfo  a  Queen  Dowager,  whether  Ihe  continue  fole  after  the  King's  Death,  ^}-  ^5-  '^'-'i- 
or  take  a  fecond  Hufband,  be  he  a  Peer  or  Commoner;    and  alfo  all  ?Bro.T,'ea- 
Peerefles  by  Birth,  whether  they  be  fole  or  "  married  to  Peers  or  Com-  f'jn.  z- 
moners;    and  alfo  all  MarchionelTes  and  Vifcounteffes,  are  intitled  to  a  ^^^^^ -^  ^^''^^ 
Trial  by  the  Peers,  tho'   none  of  them  be  expreflv  mentioned  in  this  Adl,  very  ancient,' 
ox  \n  Magna  Charta.     But  it  is  "  agreed,  that  a  Peerefs  by  Marriage  lofes  f  ^"'^- 5°'i 
her  Dignity  by  marrying  a  Commoner.  1:0."'"'^^' 

""  2  Infl.  90. 
Crompt.  )u- 
rh'U.33.b.        "Seethe  Citations  to  the nexc  L?;*.er.         •  2  Infl  jo.     Co.  Litt.  16.  b.     6  Co  53.  b.     Dy.'79,pl  5,, 

Sen.  J?. 
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sS.P.C  152.  Seci.  12.  It  is  fald  hy  ^  Sfawnffcrde  and  "^  Cc^^,  that  thofe  wjio  are 
f  •  j„rt  ^g_  Lords  of  Parliament,  not  in  Refped;  of  their  Nobility,  but  of  their  Ba- 
But  in  Fiiz.'  ronies  which  they  hold  of  the  Crown,  as  Bifhops  now  do,  and  fome  Ab- 
Coro.  161.  j^Qfg  ^j-ij  Priors  "^  did  formerly,  are  not  within  the  Intent  of  Magna  Chart a^ 
ledThat  r''  to  be  tried^  by  the  Peers.  And  '  SeUcn  feems  clear,  that  this  is  the  only 
Bilhoplhall  Privilege  which  Birtiops  have  not  in  Common  with  other  Peers.  And 
thVpeer^'m  ^'^°^^  ^'^^^  ^^^"^  '  "^°^  ^°^  ^^^  Contrary  Opinion  admit  that  the  Law  hath 
Cafes  proper  been  generally  fo  taken.  Neither  do  they  produce  any  Precedent  where  a 
for  fuch  Tri-  Bifliop  or  Abbot  has  been  tried  by  the  Peers  upon  a  Commiffion  ;  but  on 
^'t.Tliai7°'^  the  contrary  admit  that  there  are  '"  two  Precedents  of  their  being  tried  by 
142.  cites' a  the  Country.  And  it  is  faid  by  «  others,  that  there  are  divers  Precedents 
jNotefrom  of  this  Kind }  ytiSelde?!,  with  his  utmoft  Diligence,  feems  able  to  pro- 
lenge,  i  iV-  ^uce  but  two,  which  clearly  and  fully  come  up  to  his  Point,  viz. 
wherein  he  thofe  of  Archbifliop  Cranmer  and  Bifhop  Fifier.  However  it  feems  to 
hoiden'^that  ^^  ^  agreed,  that  while  the  Parliament  is  fitting  a  Bifhop  fliall  be  tried  by 
Biftiopsihail    the  Peers. 

be  tri.d  by  ^^^^   j  ^  _     As  to  the  fourth  Point,  viz.  As  to  what  Crimes  a  Peer  is  to 

Jhi'bmi'r-^'"  be  tried  by  his  Peers :  I  take  it  to  be  '  agreed.  That  he  has  a  Right  to  be 
taken,  for  fo  tried  upon  an  Indidlment  of  Treafon  or  Felony,  '^  whether  fuch  Treafon 
f'Tn  "°  ^'^  F^lot^y  b^  made  fuch  by  the  Common  Law,  or  by  Statute ;  and  alfo 
there  hold'eT,  Upon  an  Indidlment  for  a  Mifprifion  of  Treafon  or  Felony ;  but  it  '  feems 
«Co  Lit.  97.  til  at  regularly  he  is  to  be  tried  by  the  Country  for  all  other  Crimes,  out 
Hillor'y  ^6  °^  Parliament,  as  ""  Pi'cennmire,  "  Riot,  °  Seducing  a  young  Lady  from 
foi.  292. '   '  her  Parents  in  order  to  debauch  her,  &c. 

■"Seidenof  ^^,^_   j^_     ^g  to  the  fifth  Point,  viz.  Upon  what  Suits  and  Pleas  a 

Baronage,?,   p^^^  .^  ^^  ^^  ^^..^^  ^^  j^j^  p^^^^ .  j^  j^^^j^  ^^^^  ^  adjudged.  That  he  Hiall  not 

Titles  of  Ho-  be  fo  tried  upon  an  Appeal  of  Felony,   but  only  upon  an  Indiftmentj 

Fd""^*  '*  ''^"^  ^^  Reafon  given  for  it  is,  that  thofe  Words  in  Magna  Chart  a,  ch.  29, 

fHm^s)^-  nee  fuper  eum  ibimus,  &c.  are  to  be  intended  only  of  the  Suit  of  the  King^, 

gumentfor  and  not  of  the  Suit  of  the  Subjecft. 

RlgSkTa-        ^^^-   ^5-     -^^^o   i^  ^^^^  been  ^  adjudged,    and  appears  from  conftant ' 

pital  Cafes,  Experience,  that  neither  the  faid  Claufe  of  Mag?ia  Charta,  nor  any  other 

ch.i8.Gib-  L^^  privileges  a  Peer  from  being  indidled  by  a  Grand  Jury  of  Commoners, 

fons   0  ex,  gj^j^gj.  ji^  j.j^g  King's  Bench,  or  before  Commiffioners  of  Oyer,  or  the  Coro- 

Stillingfleet      ner,    C^C. 

o^^^fS'  '^^^-  ^^'  Alfo  it  feems 'to  be  clear.  That  if  a  Peer  abfenthimfelf,  and 
aioni'nCapi-  Cannot  bc  found,  he  may  be  outlawed  per  judicium  coroimtorwn,  &c. 
tal  Cafes, ch.  Seff.  ij .  Alfo  it  is  faid  that  the  Court  of  King's  Bench  may  allow  a 
^Bro.  Trial  '  Pardon  pleaded  by  a  Peer  to  an  Indidment  in  that  Court :  But  that  it 
142.'  '  cannot  receive  either  his  Plea  of  Not  guilt}^  or  Confcffion,  but  only  the 
See  Hum's     \^qxA  Steward  on  an  Arraignment  before  the  Lords. 

di'^^rrnd  ^e^.  18.  It  feems  clear,  that  if  a  Peer  be"  attainted  of  Treafon  or 
StillingflcKt  Felony,  he  may  be  brought  before  the  King's  Bench  and  demanded, 
TunfdiaSi?'  "^'Vhat  he  has  to'  lay  why  Execution  fnould  not  be  awarded  againft  liim  ? 
in"capitai  And  if  he  plead  any  Matter  to  fuch  Demand,  his  Plea  fiiall  be  difcuiTed 
Cafes.  ,jj,(^  Execution  awarded   by   the    faid   Court,  upon  its  being  adjudged  a- 

£  S.  P.  C.  1  C  5-        •     n     1   ' 

Leu.  A.  giun^-  ilim. 

142  to  1-5.  Vi'Je  5  Init.  30.  *  See'Hunt's  Argument,  ch.  iS.  Trials  per  p.sis,  ch.  z.  par.  8.  State  Trials  Vol. 
if  174.'     Stiilingfleet  of  the  Bifhops  Jurifdiflion  in  Capital  Cafes.  '  3  Inll.  30.     2  InlL  40.     S.  P.  C.  1  53.  Lett. 

D      iBulft.  igS-          ''S.  P.C.  158.      Lett.  D.  E.  F.       i  Bulft.  198.  'See  the  Books  above- cited.    State  Trials, 

Vol.  2  fol.  3-  f  i'z-  ^'o''0-  '6i-  ""  •  Bu'ft  '98.  199-  3  I"*^  3°-  '2  Co.  93.  "  State  Tiials,  Vol.  3.  fol. 
70'  '  o State  Trials,  Vol.  3.  fol.  52.  12C093.  p  10  F.d  4.  6.  PL17.  Fi:z.  Coro.  34.  Bto.  Coro.  1 ; j. 
S  P  C   152    Lett.  A.     ainil.  49.     3^11.30.     Raft.  Ent.  50   pi.  7.  « 3  Inft.  z6,  28.       2  Inft   49.  '  \  il. 

4,'  State  Trials,  Vol  3.  fol.  52,79,657,9;!.  Vol.  4.  fol.  351,  &c.  Skin.  683.  'jlnft.si.  z  Inft.  49. 
•zlnft.  49.  »  I  H.  7.  22,  23- pi.  15.     Bro.  Coto.  1 29.     Trealoni8.     Fitz,  Coro  ,(9. 
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Chap.  44.    ,  Of  Trial  by  Peers.  425 

SeB.   19.     As  to  tJ)t  lixth  Point,  njiz.  Whether  a  Peer  can  waive  a  Tri- 
al by  his  Peers:  It  hath  been  ^  adjudged.  That  if  a  Peer  on  an  Arraignment  •  Ru(hw. 
before  the  Lords  refufe  to  put  himfelf  upon  liis  Peers,  he  iliall  be  dealt  with  p°Jf  f  v^| 
as  one  that  ftands  Mutej  for  it  is  as  much  the  Law  of  the  Land,  that  a  ,.  f.  5^. 
Peer  be  tried  by  liis  Peers,  as  a  Commoner  by  Commoners.     Yet  if  one  3.l"ft-  30- 
who  has  a  Title  to  Peerage,  be  indifted  .and  arraigned  as  a  Commoner,  vetlhere  h 
and   plead  Not  guilty,  and  put  himfelf  upon  his  Country,  it  hath  been ''^  faid  to  be  a 
adiudged,  that  he  cannot  afterwards  fuggeft  that  he  is  a  Peer,  and  pray  a  ^f  °^^  '"4 

m  .  1^       ,  •     -n  °^  >  t-     J       Edw.  3.  That 

Trial  by  his  Peers.  t.  Lord 

SeB.  20.     As  to  the  feventh   Point,  "jiz.  In  wivat  Manner  the  Peers  Berkley,  put 
may  require  the  Opinion   of  the  Lord  Steward,  or  of  the  Judges  :  It  was  jj-^col,"" 
'^  refolved  by  all  the  Judges  in  the  Lord  Dacre's  Cafe,  who  was  tried  by  and  was  tried 
Commlfiion,  that  no  Qoeftion  ought  to  be  asked  of  the  Lord  Steward  or  ^'y^J."^/ 
of  the  Judges  in  the  Abfence  of  the  Prifoner.     And  it  was  '^  adjudged  by  t  Da^jf^lg,' 
the  Lord   Steward,   in  the  Earl  of  Ifarivick's  Cafe,  who  was  tried  by  the  =  3  Inft.  29, 
Houfe  of  Peers  in  Parliament,    that   no  Queftion  ought  to   be  asked  of  3°- 
the  Judges  in  the  Abfence  of  the  Prifoner.     But  in  the  Lord  Aiuilefs  Cafe,  Kciy.  57.' 
who  was  tried  by  Commifiion,  the  Lords  Triers,  ^  after  they  were  with- State  Trials, 
drawn,  confulted  with  the  Lord  Chief  Juftice  four  feveral  Times,'  and  alfo  ^g^^.'^ -p^.^^- 
fent  to  confult  with  the  Lord  Steward.     Yet,  notwithflanding  this  Prece- ais.  Vol.  4. 
dent,  the  Judges  *^  refolved  in  the  Lord  M/r/r)''s  Cafe,  who  was  likewife  [■  38'. 
tried  by  Commiffion,  that  if  after  the  Lords  were  withdrawn   they  fl^ould  (-^1)^^;^'^,^ 
fend  for  any  of  the  Judges  to  defire  their   Opinions  on  a  Point  in  Law,  i^art  2.  Vol. 
and  the  Lord  Steward  fliould  permit  them  to  go,  they  v/ould  tell  the  Lords,  '•  '■  !f '.', 

•  r,  /iiiii  An-  1  1  •  •     State  Trials, 

if  they  fliould  ask  them  any  Queltion,  that  they  were  not  to  give  any  pn-  voi.i.f.  271. 
vate  Opinion,  without  Conference  with  the  refl  of  the  Judges,  and  that '  Kely.  54. 
openly  in  Court.  But  they  refolved  that  if  the  Lord  Steward  floould  ask  them 
any  Queftion  in  open  Court,  tho'  in  the  Abfence  of  the  Prifoner,  they 
would  anfwer  it,  becaufe  they  are  call'd  to  aflift  the  Court,  and  tlie  De- 
mand of  any  Queflion  in  fuch  Cafe  is  to  be  referred  to  the  Difcretion  of  the 
Lord  Steward. 

SeB.   21.     When  a  Peer  is  tried  before  the  Houfe  of  Peers  in  Parliament, 
the  Lord  Steward  °  withdraws  with  the  refl  of  the  Lords,  and  confults  with  g  state  Trials, 
them.  Vol.  3. 

SeB.  22.     As  to  the  eighth  Point,  viz.  Whether  the  Court  may  bead-^'  ^^'^' 
iourned  :  It  is  agreed,  ^  That  where  a  Peer  is  tried  by  the  Houfe  of  Lords  '■State  Trials, 
in  full  Parliament,  the  Houfe   may  be  adjourned  as   often  'as  there  is  Oc-  ^'°'-  ^-  ^ 
cafion,  and  the  Evidence  taken  by  Parcels:  Alfo  it  hath  been  '  adjudged,  fg^  7*  to  6So. 
That  where  the  Trial  is  by  Commiflion,  the  Lord  Steward,  after  a  Ver-  '  Rafhw. 
did  is  given,  may  take  Time  to  advife  upon  it,  and  that  his  OfHce  con-  p°f^'^'Y^' 
tinues  'till  he  has  given  Judgment.     Alfo  it  was  ''  iaid  to  have  been  agreed  ,,  f.  9',-. 
by  the  Judges  in  the  Lord  Dacre's  Cafe,  That  on  fuch  a  Trial  the  Court  s^te  Trials, 
might  be  adjourned,  and  that  if  the  Lords  Triers  did  not  agree,  it  was  ^o\-  ■Q°^yiJ^^^^' 
den  by  fome  they  ought  to  be  kept  together  all  Night,  and  by  others  622.  feems 
that  they  might  go  to  their  feveral  Houfes.     But  it  is  fiid,   '  that  there  is  1°^"^'^- 
no  Precedent  of  the  Lords  Triers  ever  having  feparated  upon  a  Trial  by  But\^ooV' 
Commiflion,  after  the  Evidence  has  been  given  for  the  King ;  and  it  is  6"-  •"  a  Re- 
Md  to  have  been  -^  refolved  by  all  the  Judges  in  the  Cafe  of  tlie  Duke  of  P^';j°^^^; 
Norfolk,  That  the  Peers  in  fuch  Cafe  muft  continue  together  till  they  agree  Cafe  it  isfaid 
to  give  Verdidt,  and  the  like  was  °  adjudged  bv  the  Lord  Steward  in  the  '■>'''  ''"=  '^'^'^• 

T         1    T-.    7  .     r>    r  -        «->  -  trary  was 

Lord  DeLimcrc  s  Cale.  hoiden. 

'State  Trial?, 

Vol  3.f  e7«. 

Put  fee  Moor  Czz.         ^-  3  Inft.  30.  in  the  Margin.         "  State  Trials,  Vol  3    (.  677  to  680. 

Vol.  IL  5  Q^  C  H  A  P. 


426  0/  7rlal  hy  Baud.  Book  II. 


CHAP.     XLV. 

Of  Trial  hy  Battel 

•  Finch  of  BcSi.  I.  A  Trial  by  Battel,  at  the  '  Defendant's  Choice,  is  allowable  in 
Law  4ZI.  /\  Appeals  *"  of  Treafon  before  the  Conflable  and  Marfhal,  and 

Leuer'F  '^^"^"  Appeals  '  of  Felony,  whether  by  Appellants  or  ^  Approvers. 
Fleta,  lib.  t.       Se6l.  2.     For  the  Manner  of  waging  Battel  in  an  Appeal  of  Treafon 
ch.34.fett.27.  beina:  according  to  the  Civil  Law,  I  fliall  refer  to  Rujl^ivortff  ?,  Collections, 
p'aS'cT:.     Part 2.  Vol  ufoL  1 12  /.  128. 

fea.  ig.  Se^.  3.     When  an  Appellee  of  Felony  wages  Battel,  he  pleads  '  that 

^T'^^ll^^  he  is  Not  guilty,  and  that  he  is  ready  to  defend  the  fime  by  his  Body 
crompt!  Ju^r' and  then  f  flings  down  his  Glove,  and  if  the  Appellant  will  join  Battel, 
82.  b.  88.  a.  he  replies.  That  he  is  ready  to  make  good  his  Appeal  by  his  Body  upon 
Bro.  Battel,  ^j^^  g^j^  ^^  ^j,^  Appellee,  and  takes  up  the  Glove :  And  then  the  Ap- 
«Raft.Ent.  pellee  lays  his  ^  right  Hand  on  the  Book,  and  with  his  left  Hand  takes  the 
50.  pi.  10.  Appellant  by  the  Right,  and  ^  fwears  to  this  Effed:,  Hear  this  thou  ivho 
^l°-^f'^'^^-  callejl  thy  fclf  ]ohn  by  the  Name  of  Baptifm,  that  I,  ivho  call  my  felf  Tho- 
Dyer  120.  pi.  mas  by  the  Name  ofBaptifm,  did  7iot  felonioujly  murder  thy  Father  W.  by  Name^ 
c°p  r>      f.    [on  the      Bay  of     in  the      Year  of     at  'Q.)  as  you  furmife^  nor  am  any  iioay 

ch.  13,  14 


guilty  of  the  f aid  Felony  ;  Jo  help  me  God,  (and  then  he  fliall  kils  the  Book  and 
and  the  _  '  {zy)  and  this  I  ivill  defend  againjl  thee  by  my  Body  as  this  Court  Jl:all  award. 
Sjotifet  -^"'l  t'^^'^  ^^^  Appellant  lays  his  right  Hand  on  the  Book,  and  with  his 
Pa!is^°  thi's  left  Hand  takes  the  Appellee  by  the  Right,  and  fwears  to  this  EfFedt,  Hear 
Chapter.  ^/,/^  fjjgji  r^^.f^Q  calkjl  thy  f elf  Thom^s  by  the  Name  of  Baptifm,  that  thou  fe- 
4f ''pl.  3"^  lonioujly  (on  the  Day  of  in  the  Tear  of  at  B.)  didji  viurder  my  Fa- 
s.P.c.  lys.b  ther  W,  by  Name,  fo  help  fne  God,  (and  then  he  fliall  kifs  the  Book  and  fiiy) 
9  Co.  31  .b.  ^^^j  fjj-^  I  will  prove  agaitif  thee  by  my  Body,  as  this  Court  f jail  award.  And 
eg.'^pi.  -12.  then  the  Court  fliall '  appoint  a  Day  and  Place  for  the  Battel,  and  in  the 
Rart.  Ent.  47.  mean  while  the  Appellee  fliall  be  kept  in  the  ^  Cuflody  of  the  Marflial, 
D  e'/r2o''^*=^"^  the  Appellant  fliall  find  '  Sureties  to  be  ready  to  fight  at  the  Time  and 
ph  7o'  ^°  Place,  unlefs  he  be  an  Approver,  in  which  Cafe  "  he  fliall  alfo  be  kept 
(9H.4.3.pl.if.by  the  Marflial.  And  the "  Night  before  the  Day  of  Battel,  both  Parties 
Letter  K  ''^^  ^^I'^ll  be  arraigned  by  the  Marflial,  and  fliall  be  brought  into  the  Field  be- 
Fiiz.  Core,  fore  the  °  Juftices  of  the  Court  where  the  Appeal  is  depending,  at  the  Ri- 
3^5-  „  ,  fing  of  the  Sun,  f  bare  headed,  and  bare  legged  from  the  Knee  down- 
el'.' b^'  '  '  wards,  and  bare  in  the  Arms  to  the  Elbows,  and  armed  only  with  Bartons 
%  Bro.  Battel,  ^n  Ell  long,  and  four  cornered  Targets,  and  before  they  engage  they  fliall 
.''h'  I  both  take  this  1  Oath,  Hear,  this  ye  JuJUces,  that  I,  A.  B.  have  ?mther  eat 
?6.  ''''^'^'  nor  drimk,  nor  done  any  Taking  clje,  nor  any  other  for  tne,  by  which  the  Law  of 
17  Aff.pl.  I.  Qf^d  jf2ay  be  deprefed,  and  the  Law  of  the  Devil  exalted.  And  then  after  "■  Pro- 
17  Ed.  3.  2.    ^j^j^^.^tjoi-j  foi-  Silence  under  Pain  of  Imprifonment  for  a  Year  and  a  Day, 

Britten,  41. 

hFleta'fi  I.  ch.  ?4..  fea.  zS,  29.  9  H.  4.  3- P'-  16.  i7Afl'.  pi.  I.  Bro.  Ballel.  i ,  6.  17  Ed.  3.  2.  pi.  6.  Brit- 
ton  ai  Braa.'B.  3  ch.21.iea.  2.  i  Raft.  Ent.  42.  b.  pi.  2.  S.P.C.178.B.  "  Fleta.  B.  i.  ch.  33.  feft. 
28  Raft  Ent.  42  b.  pi.  2.  9  H.  4.  3.  pi.  16.  S.P.C.I78.  Bro.Battel.i.  fitz.  Core.  78,  i  u.  '  Fieta 
B  I  ch  34.  fea.  28.  9  H.  4.  3.  pi.  16.  17Aff.pl.  I.  S.  P.  C.  178.  Letter  B.  Fitz.  Core.  78,  1 1 1.  Bro.  Bat- 
tel i  6  17  Ed.  3.  2.  pi.  6.  Broa.B.  3.  ch.  21.  fea  3.  fays  that  both  Parties  (hall  be  kept  in  Cuftody.  "Raft. 
Ent  42  b.  pi.  2.  -9  H.  4.  3.  pi.  16.  Bro.Battel.i.  "Fleta  B.  i.  ch.  34.  fea.  30,  31.  Dyer  301.  Bro. 
Battel  1;.  S.  P.  C.  177,  178.  Biait.  B.  3.  ch  21.  fea.  4,  ;;.  Brut.  40.  Cont.  37  H.  6.  20.  PBritt.41.  By 
fomet'he  Appellant's  Head /hall  be  covered.  9  H.  4.  3.  pi.  16.  Bro.Battel.i.  Vide  i  H.  6.  6.  7.  Dy.  301. 
iFIeia,  B.  1   ch.  34.  kO..  50.     Brr.ft.  B   3  ch.  zi.  fta.  4.     Fritt.  f.  40.        'Fleta,  E.  i.ch.34.  fea. 31 

&C. 


Chap.  45.  Of  Trial  by  Battel.  427 

Gfr.  they  (hall  begin  the  Combat,  wherein  if  the  Appellee  be  10  fiir  van- 
quilhed  that  he  cannot  or  will  not  fight  any  longer,  he  may  be  adiudged 
to  be  ^  lianged  immediately ;    but  if  he  can  maintain  the  Fight  till  the 
Stars  appear,  he  fliall  have  "  Judgment  to  go  quit  of  the  Appeal.     And  ifb^c^'^','''^' 
the  Appellant  become  Recreant,  that  is,  a  Crying  Coward  or  Craven,  the  tiiis  \%  done  ^ 
Appellee  fliall  not  only  recover  his  Damages,  but  may  alfo,  as  it  '  feems,  accordingly, 
plead  his  Acquittal  in  Bar  of  a  fubfequent  Indidlment  or  Appeal,  and  the'i     ;^"^''' 
Appellant  "^  fhall  for  his  Perjury  lofe  his  libcram  Legem.     Yet  if  there  be  Fitz.  Coro.  6. 
other  Appellees  in  the  dime  Appeal,  it  hath  been  adjudged,  '  that  it  fliall  ^'■°„^°'^°-46. 
ftill  fland  in  Force  againlt  them.     But  for  thefe  Matters  I  fnall  refer  tock  zi.ieaie. 

Ch.   ■Zif.SeSt.  24.  "Trials  per 

SeSi.  4.     In  Appeals  each  Party  muft  fight  in  proper  ^  Perfon,  and  not  ^A^'  '^'''  ^* 
by  Champions.     And  therefore  if  the  Appellant  be  under  an   apparent  3  inft.  221, 
Difability  of  fighting,  as  being  a  ^  Woman,  or  in  ''  Holy  Orders,  or  un-^'''^'*^-  '• 
der  '  Age,   or    of  the  Age   of  "^  fixty,  '  or  maimed,  or  "  bliiid,  he  may  B),|^^'g^-^^" 
counterplead  the  Wager  of  Battel,  and  compel  the  Appellee  to  put  him-ch.21.rea.  j; 
felf  upon  his  Country.     "Alfo  if  an  Appellant  become   blind  by  the  Ad: '  ^"P'^! '='^- 
of  God  after  he  has  waged  Battel,  the  Court  will  difcharge  him  of  the  and  ch.  3 -t°' 
Battel ;  and  in  fuch  Cafe  it  is  °  faid  that  the  Appellee  fhall  go  free.  fea.  6. 

SeSi.  5.  Alfo  if  a  P  Peer  of  the  Realm,  and  much  more  if  the  Kingpj|^3*^°'-,9^- 
bring  an  Appeal,  the  Defendant  fliall  not  be  admitted  to  wage  Battel,  ch  34. (ed.jz. 
by  Reafon  of  the  Dignity  of  their  Perfon s.  "3  Jn|i-  ^zi. 

SeSl.  6.     Alfo  the  Citizens    of  London   have  a  fpecial  "^  Privilege  by  <:  pia,"^^^^/ 
Charter,  that  in  Appeals  brought  by  any  of  them,  there  fliail  be  no  Wa-  98. 
ger  of  Battel.  ■  S'^'^zf 

BcSl.  7.     Alfo  any  Plaintiff  may  counterplead  a  Wager  of  Battel,  hy  ^zz.'^^  ' 
alledging  fuch  Matters  againft  the  Defendant  as  induce  a  violent  Prefump-9  Co.  31.6. 
tion  of  Guilt;  as  in  an  Appeal  of  Robbery,    by  fhewing  '  that  the  D^- pill^l coL 
fendant  was  taken  with  the  Manner,   &c.    And  in  an  Appeal  of  Death,  335. "b. 
that  he  was  found  lying  upon  the  deceafed  '  with  a  Bloody  Knife  in  his  Tria's  f« 
Hand  ;  and  in  any  Appeal  by  fliewing  that  the  Defendant  being  under  an  ,^ea?  1*9.'  '' 
Arrefl  for  the  Crime  charged  againfl  him,  '  brake  the  Prifon,  or"  efcaped,  ^KeiUv.  uo^ 
unlefs  fuch  Breaking  or  Efcape  be  '  pardoned.     For  the  Law  will  ^  not  ob-  P',  ^^'      , 
lige  a  Plaintiff  to  make  good   his  Accufation  in  fo  extraordinary  a  Man- cb. 34  fea.25; 
ner,  when  in  all  Appearance  he  may  prove  it  in  the  ordinary  Way.     It=^- I'-C,  180. 
is  alfo  a  good  Counterplea  of  Battel  that  the  Defendant  hath  been  *  indidl-  ^^l-ton ' 
ed  for  the  fame  Fadl,  unlefs  the  Indidlment  were  infufficient,  ■•  Keiiiv.tzc; 


Se^.  8.     It  is  enafted  by  6  Ric.  2.  That  the  Defendant  fliall  not  be  re-p'  ^^^ 

■'  V  inch  of 

Law  423. 
Fitz.  Dr, 


ceived  to  wage  Battel  in  an  Appeal  of  Rape. 

Fitz.  Drcit,  j,' 
S.  P.C.  60. 
Letter  D.  i8o.  Letter  A.     22Ed.4.  20.  a.      Fleta,  B.  i.  ch.  34.  fefl.  2;.         "=5.  P.  C.  60.  Lett.  D.  igo.  Lett.  A. 
Fitz,  Coro.  3*5.         zzEd.  4.  zo.a.         Trials  per  pais,  ch.  2.  fea.  19.     Fleta,  B.  i.  ch.  34.  Tea.  25.  'Finch 

of  Law  423.  Fitz.  Coro.  230,  z68.  S.  P.  C.  180.  Letter  A.  22  Ed.  4.  20.  a.  Trials  per  pais,  ch.  2.  fea.  19. 
Fleta,  B.  1.  ch.  34.  fedl.  25.  ™  Fitz.  Droit,  57.  3  Inft.  158,  159.  "Fitz.  Droit,  57.  3  Inft.  158,  159'. 
»  jlnft.  158,  159.  i- Finch  of  Law  423.  S.  P.  C.  152.  Letter  A.  Plow.  Com.  335.  b.  Fleta  B.  i.  ch.  34.  fea. 
2;.  IS.  P.  C.  180.  Letter  C.      Fitz.  Coro.  i  2;,  !  87.  '  Finch  of  Law  422,  423.      S.P.-C.i79.      Fitz. 

Coro.  100,  12;,  144,  157,  230,  268,  375.  Hfh^.  pi.  I.  22  Ed.  4.  19.  b.  Bfo.  Bactel,  5,7.  Appeal,  114.  20 
H.7.8.  pi.  18.     Vide  fupra  ch.  15.  iea.  41.  '  Finch  of  Law  422.     S.  P.  C.   179.     Fitz.  Coro.  41 1.  t 

Fir.chof  Law  422.  S. P.C.  180.  i  AH",  pi.  3,  6.  Hob.  82.  Fitz.  Coro.  i  54,  157,  164,  25  1,  281.  "Finch 
ofLaw422.      Hob.  82.      S.  P.  C.  ?o.      Bro.  Battel,  3.       Aff.pl.  6.      Fitz.  Coro.  164,  251.  'S.  P.C.  100. 

Hob.  82.     Fitz.  Coro.  154,  281.     Bro.  Battel,  3.      i  Aff.  pi.  3.  y  Trials  per  pais,  ch.  z.  fea.  19.  z  Finch 

of  Law  422.     22  Ed.  4   ;9    b,     H-o.  Battel,  7,  n.     Appeal,  114.     20  F.d.'4  6.  pi.  5.     Raft.  Ent.  50.  pi.  10. 

CHAP, 
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CHAP.     XLVI. 

Of  Evidence. 

SeSi.  I.  AS  to  the  N'ature  of  Evidence,  fo  far  as  it  more  particularly 
xV  concerns  Criminal  Cafes,  having  premifed  that  it  is  a  fettled 
» State  Tri-  Rule,  That  in  Cafes  of  Life  no  ""  Evidence  is  to  be  given  againft  a  Pri- 
ais,  Vol.  4.  ^Qj-,gj.  i^m  \^  jjjs  Prefence  ;  and  that  it  hath  been  ''  adjudged.  That  no  Bill 
«>s1r Hen'ry'  of  Exceptions  is  grantable  on  an  Indidlment  of  Treafon  or  Felony,  the 
Vane'j  Cafe,  Statute  of /^^/w.  2.  3,  cwii  oUqiiis  implacitatus,  &c.  proponat  exceptio7iem, 
Vor^r'^'g  ^^-  ^^^vi"g  ^^e"  "£V^^'  thought  to  extend  to  any  fuch  Cafe,  it  being  plain 
wherein  it  is  that  it  could  not  but  caufe  an  infinite  Delay  of  Juftice,  if  it  iliould  j  I 
feid  that  fuch  ([-^r^\\  more  fully  confider  the  following  Points. 

Bill  never  ■' 

ought  to  be  I .  How  many  WitnefTes  are  required  in  Criminal  Cafes. 

a"°cf  i'al  ^-  W^^^  ^s  ^°  ^^  allowed  as  Evidence. 

Cafe,  and  as  3.  Who  may  be  Witneffes. 

this  Cafe  is  4.  In  what  Manner   the  WitnefTes   for   the  Defendant   are  to   give 

'.lidX'."  their  Evidence. 

1  Keb  384.  5.  Whether  a  Defendant  have  Right  to  Procefs  to  bring  in  his  Wit- 

itfeemsto  nelTcs. 

holden  th"t  <"•  What  Evidence  maintains  an  Indiclment,  ^c. 

it  is  not  gran-  7.  What  may   be   given   in   Evidence   on   the  Part  of  the  Defen- 

table  on  any  j      ^ 

Indiflment ; 
and  as  it  is 

reported  in  ^^-^^  2.     As  to  the  firft  Point,  inz.  How  many  Witneffes  are  required 

IndKdy^izM  Criminal  Cafes:  Having  already  endeavoured  to  fliew  that  the  Coin- 
That  it  is  "mon  Law  did  "^  not  require  any  certain  Number  of  Witneffes  for  the 
not  grantable  ^^\.^\  of  any  Crime  whatfoever,  I  fliall  only  add  in  this  Place,  That  it  feems 
minai'Se  to  have  been  the  more  ^  prevailing  Opinion,  That  i  ^  £.  6.  12.  and  ^& 
whatfoever.  6  £.  6.  II.  which  required  two  Witneffes  in  Treafon,  were  not  repealed' 
Vide  2  inft.  by  1  G?  2  p.  G?  M  ID.  which  ordered  that  all  Trials  of  Treafon  fliould 
<Ch  2;.  be  according  to  the  Courfe  of  the  Common  Law;  [ii6]  and  therefore  =^ 
fed,  129.  that  it  was  {lill  neceffary  in  all  Trials  of  High  Treafon,  not  concerning 
In^fhf  a'^''  the  Coin,  to  have  either  two  Witneffes  to  the  ^  fame  Overt- Adl,  or  one 
thorities  ci-  Witnefs  to  one,  and  another  '  Witnefs  to  another  Overt- Adt,  of  the  fame 
ted  to  the  o-^  Kind  of  Treafon,  or  at  leaft  one  Witnefs  to  an  Overt- Adt,  and '' another 
Jh"seffion.  to  a.  material  Circumftance  to  prove  it.  In  Relation  to  which  Matters  tlie 
Cont.  State  Law  feeming  to  be  fettled  by  y  '  fV.  3.  which  is  exprefs.  That  no  Perfon 
'^''t\^o\%\  P^^^  ^^  indiSied,  tried  or  attainted  for  High  Trcajon,  but  icjon  the  Oaths  of  tvjo 
6*36.  Vol.  I.'  la-aJidJVitneJfes,  either  both  of  them  to  the  fafne  Overt- ASl,  or  one  of  them  to  cne^ 
f.  408.  ^f2d  the  other  of  them  to  another  Overt- A5i  of  the  fame  T'reafon ;  it  will  be  need- 

and  fupra  ch.  '' 

«  For  thefe  Statutes,  and  their  Expofition,  See  ch.  7.5.  feft.  i  30  to  146.  '  Raym.  407,  408.  State  Trials,  Vo?  z. 
f  r^j.  Vol.  3.  fol.  688,  689.  e  State  Trials.  Vol.  i.  f.  697,  723,  724.  Vol.  2.  f.  3  1  7,  69;,  78J,  829,  830.  \^ol. 
3.  f.  140,  156,  228,  Vol.  4.  f.  86.  87,  88,  117.  Raym.  407,  408.  Kely.  9.  "-State  Tiials,  Vol.  2.  f  408.  Vol. 
a.'f.  228,229,  688,  689,  894  to  901,  928,  929,  930.  \'ide  State  Trials,  Vol  I.  fol.  636.  But  State  Trials,  Vol. 
I.  f.  180',  181.  'tis  holden  that  Circumllaniial  Evidence  alone  is  fiifficient.         |  Vide  ch.  25   fed!.  134  to  146. 

lefs 
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lefs  at  this  Day  to  examine  how  far  thefe  Opinions  were  rcconclkable  with 
I  Ph.  ^  Ma.  ;h."f....;.  . 

'  'f  •  ■  :>  ,- 
As  to  the  fecond  Point,  "j/z.  What  is  to  be  allowed  as  Evidence  in  Cri- 
minal Cafes :  I  fhall  conlider, 

1.  Where  the  Confeffion  of  the  Defendant  or  the  Depofitions  of  others 
out  of  Court  may  be  allowed  as  Evidence. 

2.  How  far  Hearlay  is  Evidence. 

3.  Whether   Similitude   of  Hands    be    any    Evidence    in    Criminal 
Cafes. 

^eSl.  3.     As  to  the  firfl:  Particular,  viz.  Where  the  Confeffion  of  the 
Defendant,  or  the  Depofitions  of  others,  out  of  Court,  may  be  allowed  as 
Evidence  :  It  feems  that  the  Confeffion  of  the  Defendant  himfelf,  whether 
taken  upon  an  '  Examination  before  Juflices  of  Peace,  in  Purfuance  of  i  « H.  P.  C. 
(3  z  Ph.  &  M.  13.  or  of  2  ©■  3  Ph.  &  Ma.  10,  upon  ''  a  Bailment  or  '  ^°-'  \l^' 
Commitment  for  Felony,  or  taken  by  the  Common  Law  upon  an  Exami-  \  h.  h.  p.  C. 
nation  before  a  Secretary  of  State,  or  other  Magiflrates  for  ^  Treafon,  or  304- 
"  other  Crimes,  not  within  thofe  Statutes,  or  in  '  Difcourfe  with   private  Vof  k  fol.' 
Perfons,  hath  always  been  allowed  to  be  given  in  Evidence  againfl  the  265.  Vol.  3. 
Party  confeffing,  but  ^  not  againft  others.  [°!,-  ^>  9- 

SeSl.  4.  Alfo  it  was  ""  holden,  That  two  Witneffes  of  a  Confeffion  of ,  5  "sea''; s. 
High  Treafon,  upon  an  Examination  before  a  Juftice  of  Peace,  were  fuf- 59. 60,  61. 
ficient  to  convid:  the  Perfon  fo  confeffing,  within  the  Meaning  of  1  E.  d .\^'^^{^^\ i 
12.  and  5  Of  6  £.  6.  11.  which  required  two  Witneffes  in  High  Treafon,  W.  ^  '  "' 
Wilefs  the  Offender  Pjould  'willingly  'without  Violence  confefi  the  fame:  But  tliis  '  ^'^'^  '^"" 
is  remedied  by  7  /F.  3.  3.  which  requires  two  Witneffes,  unlefs  the  Party  fJjall^sy,  ]i\\l'ti. 
ivillingly,  ivithout  Vicle?ice,  in  open  Court  confefi,  tsc.  Francia's 

Se£r.  5.     It    feems  an  eftablifhed  Rule,  that  where-ever  a  Man's  Con-  I"^''  , 
feffion  is  made  Ufe  of  againff  him,  it  muft  all  be  taken  together,  and  not  'li'iod.'ie^, 
by  Parcels.  165. 

Se3.   6.     It  feems  ^  fettled,  that  the  Examination  of  an  Informer  taken  y^'  Ilol ' 
upon    Oath,  and  "'  fubfcribed   by   him  either  before  a  "  Coroner  upon  an  42'6.  Vol  j. 
Inqultition  of  Death  in  Purfuance  of  i  cir  2  Ph.  &  M.  13.  or  before  "  Jufti-  [°'-  '3''  '3^- 
ces  of  Peace  in  Purfuance  of  i  cif  2  Ph.  &  M.  13.  and  2&  2P.&  M.io.  pL^Jo.""' 
upon  a '' Bailment  or  "i  Commitment  for  any  Felony,  may  be  given  in  Evi- H.  p.  c.  102. 
dence  at  the.  Trial  of  fuch  Inquifition,  or  of  an   Indidtment  for  the  fame  '^u  H  P  C 
Felony,  if  it  be  made  out  by  Oath  to  the  Satisfadion  of  the  Court,  that  306. 
fuch  Informer  is  ■■  dead,  or  unable  to    Travel,  or  kept  '  away  by  the  Means  V^^'>'  ■^''9« 
or  Procurement  of  the  Prifoner,  and  that  the  Examination  offered  in  Evi-  vX  7fol''' 
dence  is  the  very  fame  "  that  was  fworn  before  the  Coroner  or  Juflice,  with-  s,  g. 
out  any  Alteration  whatfoever.  ^'o'-  4-  f-  33- 

See  the  con  • 

fed  State  Trials,  Vol.  i.  in  Sirjerv.  Ellii's  Trial,  and  in  Throgmorton's  Trial,  fol.  49  to  j6.  Duke  of  Norfolk's  Tri- 
•a],  fol.  73  to  85.  and  97,  98.  Other  Trials  from  fol.  118  to  122.  Earl  of  ElTex's  Trial,  167,  168.  Sir  Walter 
Raleigh's  Trial,  fbl.  177,  178,  181.  i- Kely.  18.  Suptach.  25.  kd.  140.  'j  Mod.  16;.  Cont.  State  Trials, 
Vol.  I.  fol  53.  Throgmorton's  Trial.  ''Kely.  55.  H.  P.  C.  262,  263.  i  Lev.  1 80.  Salk.  z8i .  pi.  8.  2 
Keb.  19.  Vide  Cro.  El.  901.  Dak.  ch.  iii,  112,  113,  »State  I'rials,  Vol.  1.  fol.  265.  H.  P.  C.  262,  263. 
"H.P.C.   262,  263.  "Supra  ch.  9.  feft.  31.     2  Jon.  53-  "See  the  Books  above-cited ;  but  2  Jon.  5*5. 'tii 

adjudged  that  Depofitions  before  a  Coroner  may  be  read,  but  faid  that  thofe  taken  before  a  Jullice  of  Peace  can  in  no 
Cafe  be  read.  p  Supra  ch.  15.  fea.  59,  60,  61.  i  Supra  ch.  i6.  ied.  11.  '  Kely.  5;.  ,  Lev.  180.  2 
Keb.  19.  pi.  39.     H.  P.  C.   263.  'Kely.  5;.  «  Kely.  ;;.    in  Harrifon's  Cafe,  State  Trials,   Vol.  3.  fol. 

Q41.  fuch  an  Examination  was  read  in  Evidence,  upon  Proof  that  the  VVitnefs  had  been  enticed  away,  tho'  it  did  not 
direftly  appear  to  have  been  done  by  the  Procurement  of  the  Prifoner.  "  Kelv.  cr.       z  Ktb.  lo.  cl    jq       H    l\ 

C   263.     2H.H.  PC.  284,285.  y   t    iJ- 

Vol.  II.  5  R  SeJ?,  j. 
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•Kely.  5;.  '  ■'''Sekl'- "J.  But  it  hath'  been' ^  adjlidgbd,  th^t'- it  is  notTtiOicient:  to  au- 
thorize the  Reading  fuch  an  Examination,  to  make  Oath  that  the  Profe- 
cutors  have  uled  all  their  Endeavours  to  find  the  V/itnefs,  but  cannot  find 

'hini.-  ■     '  '■"■,' 

Sc5f.  8.  Alfo  it  hath  been  ■  adjudged,  thtitt  Depofitions  taken  before  a 
"  2  Rol  Rep.  Coroner  upon  an  Inquifition  of  Death  fiiper  'oifum  corporis,  cannot  be  given 
v^ide^s'd.  in  Evidence  upon  an  Appeal  for  the  fame  Death,  becaufe  it  is  a  different 
325.  Profecution  from  that  wherein  they  were  taken. 

2  Keb.  3  84.  ^^,^_  ^_  There  are  many  '  Inftances  in  the  Reigns  oi  Queen  Elizabeth 
e^StattTti-  and  King  James'l.  Avherein  the  Depofitions  of  abfent  Witneffes  were  allow- 
als.  Vol.  t.  ed  as  Evidence  in  Treafon  and  Felony,  even  where  it  did  not  appear  but 
fbik'^T  ial"'  ^'^'^^  ^^^^  Witneffes  might  have  been  produced  viva  voce,  And  it  was  adjudg- 
f!'84^  Abing- ed  in  "^  the  Earl  of  Strafford'^  Trial,  that  where  Witneffes  could  not  be 
ton's  Trial,  f.  produced  viva  voce,  by  Reafon  of  Sicknefs,  ^c.  their  Depofitions  might 
Uda'i's  Trial  ^^  ''^^'^  ^°^  "''  '-ig'^'^ft  the  Prifoner  on  a  Trial  of  High  Treafon,  but  not 
fol.  148,  149.  where  they  might  have  been  produced  in  Perfon.  And  it  was  admitted '  in 
Y''}%%  the  Lord  Stafford'?,  Trial,  that  the  Depofitions  taken  by  a  Witnefs  before  a 
f!ri66'.'''  Juftice  of  the  Peace  might  at  the  Prifoner's  Defire  be  read  at  the  Trial, 
Sir  Walter  in  order  to  take  off  the  Credit  of  the  Witnefs  by  fliewing  a  Variance  be- 
^^'^J'^jg^"' tween  fuch  Depofitions  and  the  Evidence  given  in  Court  viva  voce.  And 
i82°andthe*for  the  fame  Reafon  it  feems  *'  agreed,  Tliat  where  a  Witnefs  at  one  Tri- 
like  was  ad-  ^1  varies  from  his  own  Evidence  at  another,  in  Relation  to  the  fame  Mat- 
Lord  A'"dle/5  ter,  fuch  Variance  may  alfo  be  given  iH  Evidence  to  invalidate  his  Tefli- 
Cafeonan      mony  at  the  fecond  Trial. 

Jndiament  ^^^^  jy_  g^t;  it  is^faid  to  have  been  adjudged  in  the  feventh  Year  of 
on' his  own  ^^'^H-  3-  by  the  Court  of  King's  Bench  upon  Advice  with  the  Juftices  of  the 
Lady.  Common  Pleas,  upon  an  Indidlment  for  a  Libel,  that  Depofitions  taken 

Vorrfoi'  before  a  Juftice  of  Peace  relating  to  the  Fadf,  could  not  be  given  in  Evi- 
ibs,  169. '  dence,  tho'  the  Deponent  were  dead ;  and  that  the  Reafon  why  fuch  De- 
"  Rufhw.  pofitions  may  be  given  in  Evidence  in  Felony  depends  upon  the  Statutes 
Jsifs'it!'  oi  Ph.  &  Ma.  And  that  this  cannot  be  extended  farther  than  the  parti- 
Sjt!  cular  Cafe  of  Felony.     But  in  the  Report  of  this  Cafe  in   ^^  Mod.  it  is 

'State  Tfi-  ^^j^^  jf^gj.  (j^g  Reafon  why  fuch  Depofitions  could  not  be  read,  was  becaufe 
foliezVio'  the  Defendant  was  not  prefent,  when  they  were  taken,  and  therefore  had 
627,  644,       not  the  Benefit  of  a  Crofs  Examination. 

See^Vol '1'  f.  ^^^-  ^  ^-  However  it  was  '  agreed  in  Sir  John  Femvick's  Cafe,  that  the 
Information  of  a  Witnefs  taken  upon  Oath  before  a  Juffice  of  Peace,  be- 
ing joined  with  the  Evidence  of  one  other  Witnefs  only  viva  v:ce,  could 
not  in  the  ordinary  Courfe  of  Juffice,  amount  to  fufficient  Evidence  with- 
\Vi,lll'.  in  the  7th  of /^F.  3 .  which  requires  two  Witneffes  in  High  Treafon  j  and 
S=efeft-  12-  therefore  it  was  thought  neceffary  to  proceed  in  that  Cafe  by  Bill  of  At- 
V^defupra'  taindcr  in  Parliament,  whofe  Power  can  be  reflrained  by  no  Rules  but 
^-<^-  3-  thofe  of  natural  Juftice. 

vide^Rufh?'  ^<-'^-  ^--  "^"^  ^"  ^^^  ^^"^^  ^^^^^  ^^  was  "^  agreed,  that  the  Evidence 
Strafijrd.  given  by  a  Witnefs  at  one  Trial,  could  not  in  the  ordinary  Courfe  of 
524<o?3i-  Jullice  be  made  Ufe  of  againft  a  Defendant  on  the  Death  of  fuch  Wit- 
Triais'vol.    ncfs,  at  another  Trial. 

2.  fol.  420 

fol.  261!  and  2  Ro!.  Rep.  460,  461.         >  State  Tiia's  Vcl.  4.  f.  237,  &c,  ''  Si.ite  Trials,  Vol,  4.  LI.  265  to 

i-ji.     Vide  lupraieft.  9.      1  Sid.  325.     2  Keb.  384.  pi.  54- 

Se^.  13. 


gii. 

f  Scate  Tri- 
als, VoI.2.f, 
343.344. 
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'  SeFr-.  13.  Alio  it  Teems  clear  th.it  Depofiaons  takca  in  the  Spriritiul 'H.P.c.  263. 
Court  in  a  Caufe  of  Divorce  for  a  Forcible  Miirriage  cannot  '  be  given  ^"  '^- ''•  ^'' 
in  Evidence  upon  an  Indidlmcnt  for  fuch  Maniage  on  the  "  Statute  of  3  //. »  videB  i. 

5.6?.    i-i-.     As  to  the  fecond  Particular,  viz.  How  far  Ilearfay  is  Evi-'g,^"'yJ''j' 
dence :   It  feems  '  agreed,  That  what  a  ^  Stranger  has  been   heard  to  favf  352,414, 
•  is  in  Stridnefs   no  Manner  of  Evidence  either  for  or  againil:  a  Prironer,*'5. 761. 
not  only  becaufe  it  is  not  upon  Oath,  but  alfo  becaufe  the  other  Side  hathv°j'   °^' 
no  Opportunity  of  a  crofs  Examination;    and    tlierefore  it  fcems  a  fet-foi.  145,  210, 
tied  Rule,  that  \l  Hiall  never  be   made  ufc  of  but   only  by  way  of  In- yj'     £ 
ducement  •  or   Illuftration  of  what  is  properly   Evidence;    yet   it   feeins  ""d  videfupra  " 
that  what  the  Prifoner  hath  been  heard  to  fay  at  another  Time,  may  be^'^'  3' 
given- in  Evidence  for  him,  as  well  as  againft  5  ]iim,  and  alfo  what  a '' ^,5 "y J^'^  f. 
Witnefs  hath  been  heard   to  fay  at  another  Time,  may  be  given  in  Evi-325,  328, 
dence   in   order   either   to   invalidate   or   confirm   the   Teftimony    which  ^'z.  333' 
he  gives  in  Court.  Vo"i:3.'?oi. 

Seel.    1  5.     As  to  the  third  Particular,  viz.  Whether  Similitude  of  Hands  '44.  145. 
be  any  Evidence  in  Criminal  Cafes:   It  is  obfervable   that  this   with  other  ff?' ^'r' 
Circumftances  in  '  ^/^(r;i5o;z  Sidney'^  Cafe  was  ruled  to  be  good  Evidence' State  Tri- ^ 
of  his  having  written  a  Paper  charged  againil  him  as  an  Overt-Adl  of  High  =■'■'•  ^'°'-  3-  ^■ 
Treafon:  Yet  in  the  Trial  of  the  fevea '^  Bilhops,  the  Court  was  divided  g^^,dg'iJpra 
,  in  Opinion,  whether  Similitude  of  Hands  were  Evidence  of  the  Defendants  'ea.  3. 
having  figned  the  Paper  charged  againft  them  as  a  Libel;  and  the  Parlia- "I,^!^'^  T^'j^''* 
ment  having  declared  an   Opinion   in  the  Reverfil  oi  Algeryioon  Sidney's  ^z^^^^qz,' 
Attainder,  that  Comparifon  of  Hands  is  no  Evidence  of  a  Man's  Hand-8°3  Vol.  3. 
Writing  in  Criminal  Cafes:   It  feems  to  have  been  generally  holderi  '  fince^''|'^^'^^g'' 
that  Time,  that  it  is  not  Evidence  in  any  Criminal  Cafe,  whether  capital  429'.  Vol.' 4. 
iv^or  not  capital.  [1171  foi. 5 1,52.53. 

;|P  ^  L        /J  Videlupra 

f-ag.  &  12. 

As  to  the  third  Point,  viz.  Wl:io  may  be  WltnefTes  in  Criminal  Cafes, '  State  Tri- 
I  fliall  endeavour  to  fhew, 

1.  Whether  a  Hufband   or  Wife  may  be 
one  another. 

2.  Whether  a  Judge  or  Juror  may  be  a  Witnef; 

3.  Where  an  Accomplice   in  the  Crime  charged   againfl:  a  Prifoner "^■'.• 
may  be  a  Witnefs  againft  him  or  for  him.  ^Tt^t]'^  '^va 

4.  Where  a  Perfon  ihall  be  difabled  to  be  a  Witnefs  in  Refped  of  his  3  fol"'8g2.' 
having  been  attainted  or  convi6led  of  a  Crime.  "93-  Vol.  4. 

5.  Where  it  is  a  good  Exception   againfl  a  Witnefs  that  his  Intcrefl  nnd  F^anS' 
is  concerned.  Trial. 

6.  What  other  Exceptions  are  good  againft  a  Witnefs.  ^r^"]^  11' 

2  Rol    Abr. 

Si'£i.   1 6.     As  to  the  firft  of  thcfe  Particulars,  viz.  Whether  a  Hufband  ^^^-  p';  4- 
or   Wife   may  be  WitnefTes  for  or  againft  one  another:  It  feems  "•  agreed,  ^h'''^  p^^' 
That  the  Hufband  and  Wife  being  as  one  and  the  fame  Perfon  in  Af- 501! 
fedlion  and  Intereft,  can  no  more  give  Evidence  for  one  another  in  any  (Jale  -  H-  W.  P.  C 
whatfoever  than  for  themfelves ;  and  that  regularly  the  one  fliall^  not  be /s'rownl  47. 
admitted  to  give  Evidence  againfl  the  other,  nor  the  Examination  of  the  button  116. 


al5.  Vol.  ■2.. 

f.  2>3.  216, 

' 

2  17.  aza. 

c^'itnefTiS 

for 

or 

agair 

ifl  230- 
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one  be  made  Ufe  of  againfl  the  other,  by  Reafon  of  the  implacable  Dif- 

feiifion  which  might  be  caufed  by  it,  and  the  great  Danger  of  Perjury  pi! 

from  taking  the  Oaths  of  Perfons  under  fo  great  a  Biafs,  and  the  extreme  ^'''^'«  Txhh. 

11     J     Vol.4,  fol. 

Hard-A.fl  ^ 


432  .    Of  Evkhice.  Book  II. 

•  Raytn.  i.  Hafdllilp  of  the  Cafe:  And  therefore  it  hath  been  '  adjudged,  That  the 
pll  wal'aT-  Huftand  cannot  be  a  Witnefs  againfl  the  Wife,  nor  the  Wife  againfl  the 
milted  in  Huiband,  to  prove  the  firfl:  Marriage  on  an  Indidment  on  the  Statute  of 
Fielding's  j  ^  Jac.  I.  II.  for  a  fecond  Marriage.  Yet  '  feme  Exxeptions  have  been 
^aK  Trials  allowed  to  this  general  Rule  in  Cafes  of  evident  Neceffity,  as  in  the  Lord 
Vol.  4  f  1^^-^  A!idlcy%  Cafe  who  held  his  Wife's  Hands  and  Legs  while  his  Servant,  by 
'VideB.  I.  j^jg  Command,  ravlfhed  her;  or  where  a  Man  is  indicted  for  a  '  forcible 
cin'Ra^m.  Marriage  againft  the  '  Purport  of  3  H.  7.  or  where  either  a  Husband 
i.Theieis     or  Wife  have  Caufe  to  demand  ^  Sureties  of  the  Peace  againil  the  other, 

an  Opinion       g>^^ 

baiid^and"'  S>i5l.  1 7.  As  to  the  fecond  Particular,  172:.  Whether  a  Judge  or  Juror 
Wifemaybe  j^^y  ^e  jx  Witnefs :  It  fee m s  "^  agreed,  that  it  is  no  Exception  againfl:  a 
^inft^one*"  Perfon's  giving  Evidence  either  for  or  againft  a  Prifoner,  that  he  is  one  of 
fnmherin  the  Judges  or  Jurors  who  are  to  try  him.  And  in  the  Cafe  of '  i^^jc/f^r, 
Treafon,  bat  ^^^^  ^f  ^y^^  Perfons  in  the  Commiffion  for  the  Trial  came  off  from  ^he 
iJ'adjadgedT  Bcnch,  and  were  fworn  and  gave  Evidence,  and  did  not  go  up  to  the 
,  Bcowni.  47.  Bench  again  during  his  Trial. 

^^^^Tl:  ^^^-  ^^-  As  to  the  third  Particular,  -y/^:.  Where  an  Accomplice  in  the 
■301!  '  Crime  charged  againfl  a  Prifoner  may  be  a  Witnefs  againft  him  or  for  him  : 
"•State  Tii-  jj  }^as  been  long  lettle3  ""j  That  it  is  no  Exception  againfl:  a  Witnefs  that 
26^269'.'^  he  hath  confefTed  himfelf  guilty  of  the  fame  Crime,  if  he  have  not  been 
Hutt.  116.  '  indidted  for  it ;  for  if  no  Accomplices  were  to  be  admitted  as  WitnefTes, 
Rumw.a)l-  j^  ^vould  be  generally  impoflible  to  find  Evidence  to  convidl  the  greatefl 
i'.%°oT.'..^"  Offenders.  Alio  it  hath  been  often  '"ruled,  That  Accomplices  who  are 
94.  99-  indifted,  are  good  WitnefTes  for  the  King,  until  they  be  convifted.  Alfo  it 
^"deil'ied'^to'^  Ivath  been  "  adjudged.  That  fuch  of  the  Defendants  in  an  Information 
beLrw,  againfl:  whom  no  Evidence  is  given,  may  be  Witnefles  for  the  others.  It 
Raym.  i.  j^.^jh  been  alfo  "  adjudged  that  where  A.  B.  and  C.  are  fued  in  three  ie- 
sSe  ?ThK'  veral  Adions  on  'the  Statute  for  a  fuppoled  Perjury  in  their  Evidence 
Vol.  4.  foi.'  concerning  the  fame  Thing,  they  may  be  good  Witneffes  in  fiich  Aftions 
5^^-  for  one  another. 

'1  43-'^^  «S'f<^.   19.     As  to  the   fourth  Particular,  viz.  Where  a  Pcrfon  fliall  be 

»SeeB.  i.ch.  djfabled  to  be  a  Witnefs  in  Refped  of  his  having  been  attainted,  or  con- 
*^'  g  cj,  vided  of  a  Crime  :  It  feems  agreed.  That  a  Convidion,  and  therefore  a 
eTka.V  fortiori  an  Attainder,  or  Judgment  of  p  Treafon,  ^  Felony,  '  Piracy,  ' 
Hutt.  116.  Pramunire  or  ^  Perjury,  or  of  Forgery  "  on  5  Eliz.  and  alfo  a  '■  Judg- 
aif 'voT"".  iiient  in  Attaint  for  giving  a  falfe  Verdid,  cr  in  Confpiracy  at  the  Suit  of 
foi!  ^57.632,  V  the  King,  and  alfo  '  Judgment  for  any  ^^  Crime  whatfoever  to  fl:and  in 
^74-  the  Pillory,  or  to  be  whipt  or  branded,  being  in  a   Court  which  had  a 

fsid.'i33.  t'' Jurifdidion,  are  good  Caufes  of  Exception  againfl  a  Witnefs,  while 
pi-  6.  thev  continue  in  Force. 

i  Kely.  1?.  ^ 

\^%'JTf.Q6  606,697.7  =  3- Vol.  2.fol.  354.  5°'-  Vol   3.  fol.   i6t,  2,7,  ^c    59J,  66g,  669.    \cL  4.  fol.  xz. 
Vt   HP  C   'OX    504       See  Hale's  Opinion  to  the  contrary  aiguer.do.      State    Tiials,  Vol.   i.  fol.  724.  and 
^^■«  c   h    '      > State    i 'rials    Vol.   1.  fol.  96     Vol.   2.  fol.  501.         o- State  Trials,  Vol.  i    fol.  966.  Vol.  4. 

Btaaon  <•'',«■  ;         j;^b.  1 16.   pi.  70.     Vide  Vol.  ..fol.  697.     "  i  Sid.  237.  pi.  4.     Vide  Trials  per  pais 

«"'<;,vle    o  .2  Aff.  .2.      Savil  34.         ■>  2  Rol    Al,r.  685    p!.  3.  ^  5  Mod.   .6.     Kely.  33.  .  Raym. 

'?  ro  Liu  6   b.      2  Bolft    .  i4-  '  '  R°l-  Abr.  6i'6.      H.  2    j.  •  Co.  Litt.  6.  b.         '  Raym.  32.  infra 

369.      '-°-^'"^„„^.,,,   „   f,ft'     .       Co.  Litt.6b.       H   P.C  263.  "  Co.  Litt.  6.  b.       ViJe  fopra  ch.  43. 

l'^'  "'^^^  H   f,   -r    dI    4;       zH.H.P   C.  277.     ButH.P.C.  263   'tis  faid  in  general,  that  one  attaint  of  Forgery 
^^LaVVWs      »Co.Litt.6.b.     2  Roll.  684  pi.  4-     M3H.  6.,5.pl.4?-     »4  E.  3.  3  I- f'-  34-     Vide  fu- 
cannot  be  »  ^"^*'^-g    ^^^         ,,.a.  9.     Co.  Litt.  6.  b.     2  H.  H.  P.  C.  277.     But  H.  P.  C.  263.   >t.s  fnid  in  general 
pra  ch  4  3    \  ,  Jcimimrzcv  cannot  be  a  Witnefs.  ^  That  it  is  not  material  whether  fuch  Judgment  were  aflually 

'''''°"r  r4ll  bTVlnft  2.0.  3  Lev.  4=6.  But  Co.  Litt.  6.  b.  Kely.  37,  38.  H.  P  C.  263,  2  H.  H. 
«ecuted.  2.SIK  ^y.  .  ^^^^^  .^  ^^^^  ^^^  Execution  of  the  Judgment  material  =a  2  Sa!k  6.^9.  3  Lev.  426. 
nw,:  PrL  i'.  m'.de  a  QuJre,  5  Mod.  .  ^,  .6,  75..76.  Skin.  578.  ^79-  ^  A"d  it  is  faid  that  by  the  Civil  and  Canon 
law  no  fuch  JucU.mtni  difables  a  Witnefs,  uniefs  the  Nature  of  the  Crime  be  mfamous.     3  Lev.  426,  427.         »"  1  Sid. 


Chap.  46.  Of  Evidence.  4^;^ 

SeB.  20.  Bt  it  is '  agreed.  That  no  fuch  Convidliion  or  Judgment '  State  Trials, 
can  be  made  Ule  of  to  this  Purpofe,  unlefs  the  Record  be  adually  pro-  y"}  \  \  ^^^' 
duced  in  Court,  Alfo  it  is  a  general  Rule,  That  a '^  Witnefs  fliall  not  be  436, 44;. 
asked  any  Queflion  the  Anfwering  to  which  might  oblige  him  to  accufe  ^'^°'- 5- '-4^5' 
himlelf  of  a  Crime;  and  that  his  Credit  is  to  '  be  impeached  only  by  ge-  bslattTri-^^' 
neral  Accounts  of  his  Charadter  and  Reputation,  and  not  by  Proofs  of  ais.  Vol.  z.  f. 
particular  Crimes,  whereof  he  never  was  convided.  \m' '^^  8 

SeSi.  21.  It  feems  clear  '^  at  this  Day,  That  Outlawry  in  a  pcrfonal  A-  ,0,0.'  "  ^  ''' 
ftion  is  not  a  good  Exception  againft  a  Witnefs,  as  it  is  againft  a  Juror.  Vol.  4.  f.  44. 
And  that  a  Perfon  convicted  of  Felony,  who  is  admitted  to  his  Clergy  Strafford""'"'" 
and  '  burnt  in  the  Hand,  is  thereby  re-enabled  to  be  a  Witnefs.  605.  &  ibid. 

Sea.  22.  It  feems  '  agreed,  That  the  King's  Pardon  of  Trcafon  or  558^ "^"^  was 
Felony  after  a  Convidion  or  Attainder,  reftores  the  Party  to  his  Credit :  "o°fp'eak'to 
Alfo  it  was  holden  by  the  late  Chief  Juftice « iio//,  That  the  King's  Par- clear  himfeif. 
don  will  remove  aMan's  Difobility  to  be  a  Witnefs  in  all  Cafes  whatfoever,  voT'^'^'2-6. 
wherein  it  is  only  the  Confequence  of  the  Convitftion  or  Judgment  againft  257,  680.^ 
him,  and  not  an  exprefs  Part  of  the  Judgment,  as  it  is  in  Confpiracy  *"  at  Vol.  4.  f.  129, 
the  Suit  of  the  King,  and  in  Perjury  on  the  Statute.  But  this  Matter  yj.' 2. f'^j,, 
/v^' feems  not  to  be  fully  fettled.  [118]  267,297. 

Sea.  23.     It  hath  been  "^  ruled,  That  a  Conviaion  of  Perjury  doth  not '  ^- J^'^p^-^- 
difable  a  Man  from  making  an  Affidavit  in  Relation  to  the  Irregularity  of  303! 
a  Judgment.  But  33  H.  6. 

Sea.  24.     As  to  the  fifth  Particular,  -viz.  Where  it  is  a  good  Excep- P- Pi' '.•  "> 

•    n  \TiT        r      y         ^  •      -t  n     •  r-  ken  Notice  01 

tion  againlt  a   Witnels  that  his   Interelt  is  concerned:  It  feems  an  un- 2  Rd.  Abr. 
contefted  '  Rule,    in  all   Cafes  whatfoever,    That  it  is  a  good    Exception  675- p'- 4- 
againft  a  Witnefs,  that  he  is  either  to  be  a  Gainer  or  Lofer  by  the  £-['3™.'""" 
vent  of  the  Caufe  ;  whether  fuch  Advantage  be  diredl  and   immediate,  «Supra  ch. 
or  confequential  only.     And  this  feems  to  be  the  Reafon  why  he  who  is  3  3- fca' '29; 
Bail  for  the  Defendant,  "cannot  be  an  Evidence  for  him  without  Confent.^Sup^j'a^i, Z^^' 
Alfo  upon  the  fame  Ground  it  is  "  agreed,  That  he  who  borrows  Mo- 37- fe^- 48, 
ney  upon  an   ufurious  Contradl,  cannot  be  a  Witnefs  upon   an  Informa-  g  ^'sal^k 
tion  for  the  Ufury  (unlefs  he  "  hath  paid  the  Money)   whether  fuch  In- 689.     '^'^' 
formation  be  brought   by  himfelf  or  any  other ;    for  if  in  fuch   Cafe  a  ^"'  ^^^ 
Man  might  be  a  Witnefs,  he  would  in  Effetft  fwear  for  himfelf,  by  pro- h|'°"c]f''',^ 
ving  a  Matter  which  may  avoid  his  own  Contradl.     And  upon  the  like  feft  9.    ' ''"' 
Reafon  it  hath  been  p  ruled.  That  he  who  by  a  Slight  hath  been  im- '  ^''"^ '"P'^ 
pofed  upon  to  fct  his  Hand  to  a  Note  for  more  Money  than  he  intended,  ^^  2  s^3ik.^46i** 
is  no  good  Witnefs  on  an  Information  for  the  Cheat;  becaufe  a  Convi-p'  3- 
dlion   may   be  a  Means  to  avoid  the  Note,    by  being  made  Ufe  of  by ',*^°j^"; '^• 
the  Party   when  fued  upon  it,  as  a  Motive  to  influence  the   Jury,  which  pi."  j.^^''" 
cannot  well  be  prevented,  tho'  in  Law  it  be  no  "^  Evidence.     And  for  the  '  ^^^^b.  836. 
like  Reafon  I  take  it  to  be  generally  ""  agreed,  That  he  whofe  Property  f  h'.^h  P.  C, 
may  be  prejudiced  by  a  Forger)',  is  no  Evidence  to  prove  it  on  an  Indidl-  302,  303. 
ment  or  Information.     And   if  it  be  a  Forgery  within  5  Eliz.  a  farther  ^  ^*  ^■^•^* 
Reafon  may  be  offered  why  fuch  a  Perfon  cannot  be  an  Evidence  be- "'s^ateT/iar.', 
caufe  he  may  have  an  Adlion  on  the  Statute;  and  upon  this  Reafon  a- y°'- sf-zss' 
lone  it  hath  been  -  adjudged.  That  he  againft  whom  a  Vej-didt  is  given,  2R°oi^Abt''' 
cannot  be  a  Witnefs  to  prove  Perjury  in  the  Evidence.     And  yet  it  ap- 685.  pi.  2. 
pears  from   daily  Experience,    That  '  a  Perfon  beaten,  and  generally  any  '  ^-  ^-  ^-  ^^ 
other  Perfon  to  whofe"  Damage  a  criminal   Information  concludes,  is  a^RVym.  19,. 

Vide  2  Keb. ' 
384.  pi.  54. 

r  I  Salk.  283.     Yet  between  the  King  and  Paris,     i  Sid.  43!.      2  Keb.  572.  pi   84.      i  Vent.  49.  the  contrary  wai 

loled  in  a  ftronger  Cafe,  by  three   (udges  againft  the  Opinion  of  7Vi(den.      .       « Salk.' 283.  pi.  12.  1  Sid.  325. 

'Salk.  283.  pi.  12.  '  2  Pol.  Ab.  685.  pi.  4.  and  the  iame  Point  is  taken  for  granted.      I  Sid.  237.  pi.  ;.       1  Keb. 

836.  pi.  17.     Vide  I  Salk.  2S3.  pi.  I  z.  '  2  Rol  Abr.  685.  p!    j.     2  Keb.  572.  pi.  84.  "  i  Sid.  237  p!.  5. 

3  Keb.  384.  pi.  54   572.  pi.  84.      1  Keb   836.  pi.  17.      1  Salk.  jS5    pi.  20.      j  Sid.  21  i .  pi   8. 
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good  Evidence  to  prove  fuch  Battery  or  other  Mifdemeanor,  hotwithfland- 
ing  the  Objecftion  that  lie  may  have  an  Adtion.     And  therefore,  upon  the 
Whole,  the  Rules  of  Evidence  concerning  this  Matter  feem  not  to  be  clear- 
ly fettled. 
» State  Tri-         SeB.  25.     It  feems '  agreed,    That  it  is  no  good  Exception  againft  a 
ais,  Vol.  2.     Witnefs,  That  he  has  a  Maintenance  from  the  King;  for  every  one  may 
6gi\*6qi^'   maintain  his  own  Witneffes.     Alio  it  hath  been  '"  adjudged  to  be  no  good 

*  State  trials,  Ex'ception  againft  a  Witnefs,  That  he  has  received  a  Reward  for  having 
^'°^- '.j/^^  "^3.ipjic|e  a  Difcovery  of  the  Crime  to  be  proved  againft  the  Prifoner.  Alfo 
5/3^4, 3°3"/"  it  hath  been  '  ruled  to  be  no  good  Exception,  That  a  Witnefs  hath  the 
Vol.  4.f.  i2i.pj-omife  of  a  Pardon  or  other  Reward  on  Condition  of  giving  his  Evidence, 
«Keiy' 18  unlefs  fuch  Reward  be  promifed  by  Way  of  Contrad:  for  giving  fuch  and 
State  Trials,  fucli  particular  Evidence,  or  full  Evidence,  or  any  Way  in  the  leaft  to  biafs 
"^'"'■l-*- 3  3  4^  him  to  go  beyond  the  Truth;  which  not  being  eafily  avoided  in  Promifes 
g^f.'azf.zzV.or  Threats  of  this  Kind,  it  is  certain  that  too  great  Caution  cannot  be  ufed 
Bjt  Sir  Mat    in  making  them. 

orTdSerent  ^^^'  ^^-  ^^  *°  ^^^  ^''^^^  Particular,  I'l'z.  What  other  Exceptions  are 
Opinion,  good  againft  a  Witnefs :  It  feems  "*  agreed  to  be  a  good  Exception,  That 
iH.H.P.C.a  Witnefs  is  an  Infidel;  That  is,  as  I  take  it,  That  he  believes  neither 
1°^' jj  PC  the  Old  nor  New  Teftament  to  be  the  Word  of  God;  on  one  of  which 
280.  our  Laws  require  the  Oath  fhould  be  adminiftred.   [119]  "f^ 

^^^y-  '^-  St'i^.  27.     Alfo  it  is  ^  certain.  That  Want  of  Difcretion  is  a  good  Ex- 

Trials,  Vol.  4.  ception  againft  a  Witnefs ;  on  which  Account  alone  =  it  feems,  That  an 
f.  121.  Infant  may  be  excepted  againft;  for  in  fome  Cafes  an  Infant  of  nine  Years 

1  h°'h  P^C  °^  "^g^  ^^^^  ^^^"  allowed  to  give  Evidence. 

279.  '      SeB.  28.     But  it  feems  agreed.  That  it  is  no  good  *'  Exception  againft  a 

State  Trials,  Witnefs  that  he  is  an  Alien,  or  Villein,  or  Bondman,  &c. 
'^Vidl'Triak''      ^'^^'  29.     As  to  the  fourth  Point,  "lv^;.  In  what  Manner  the  WitnefTes 
per  pais  165.  for  the  Defendant  are  to  give  their  Evidence  :  It  hath  always  been  '  agreed, 

2  Keb.  314.  That  the  Evidence  for  the  King  muft  in  all  Cafes  be  upon  Oath,  and  alfo 
•"co.^Lit.  6.  that  the  Evidence  for  the  Defendant  in  an  ''  Appeal,  whether  capital  or 
8H.P.C.  26j.not  capital,  or  in  an  Indictment  or  Information  for  a  '  Mifdemeanor,  muft 
2  H.  H.  P.  C.  g^j^^  be  upon  Oath.  And  it  is  faid  by  Sir  Edward'^  Coke,  That  nve  never 
I'Brownl. 47. read  in  any  Statute,  ancient  Author ,    Book-Cafe  or  Record,    that   in  Cri- 

*  ^^isTnzh,  ffijjjal  CafiS  the  Party  accufed  Jhculd  not  have  Witneffes  fworn  for  him,  and 
Y^'^q'III^ therefore  that  there  is  hot  fo  much  as  fcintilla  juris  againft  it.  And  it  is  fiiid. 
2  H.  H.  P.  C.  by  Sir  "  Matthew  Hale,  That  there  is  no  known  Law,  againft  it.  How- 
=^3-  ever  there  having  been  a  conftant  immemorial  "  Pratftice  not  to  fufter  Wit- 
kstatcTmh.neiTes  to  be  fworn  againft  the  King  upon  Indidlments  of  capital  Crimes? 
Vol.2. f. 737. except  in  fome  Cafes  fpecially  provided  for  by  Statute;  and  the  Judges  be- 

*  ^sti^^^'i  ^"d  always  tender  of  departing  from  the  fetded  Pradlice  of  their  Predecef- 
^  3  inil.  79!  fors,  and  generally  choofing  rather  to  prefume  it  originally  founded  on 
■'H.P.c.264.fojyie  St-atLite  or  other  good  Foundation,  than  to  fuffer  the  Reafonablenefs 
28,'  '  '  'of  it  to  be  nicely  inquired  into,  which  might  be  an  Inlet  to  endiefs  Un- 
•Cro.  Ca,  certainties,  it  was  thought  neceHIuy  to  enadt  by  i  Anna",  9,  Par.  3.  That 
^92-  _  qftcrthetivelfthofYthiUdsy  1702,  every  Per fon  who  ffall  be  produced  or  ap- 
State Trial*/,'  pear  as  a  Witnejs  on  the  Behalf  cf  the  Prijoner,  bejore  he  or  ffe  be  admitted 
yo\.\.{.s^,todepof,  or  give  any  Manner  of  P.videiice,  fall  firfl  take  an  Oath  to  depofe 
f^^'^'°\j'  the  Truth,  the  -whole  Truth,  and  nothing  but  the  Truth,  in  fuch  Manner  as 
H.  P.'c.  zb^.thc  Witnefes  for  the  ^uen  are  by  Law  obliged  to  do.;  and  if  conviSled  of  any 
9  Vide  3 1  EI.  ^^-iij-^i  Perjury  in  fuch  Evidence,  Jhall  fuffer  all  the  Puniffments,  Penalties, 
Ijac.  ch.  I.  Forfeitures  and  Difabilities,  which  by  any  of  the  Laws  and  Statutes  of  this 

Realm,  are  or  may  be  infilled  upon  Perfons  conviSled  of  wilful  Perjury. 

SeSl.  30. 
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ScB.   30.     As  to  tlie  fifth  Point,  vix.  Whether  a  Defendant  in  criminal 
Gifes   have  Right  to  Procefs  to  bring  in  his  Witnefrf;s  :  I  take  it  that  in 
Profecutions  for  "  Mifdemeanors  the  Defendant  may  take  out  Subp^rna's  of.  state  TH- 
Courfc,  but  that  in  Capital  Cafes   he   hath  no '' Right   by  the  Common 'i'?.  Vol.  i.  f. 
Law  to  any  Procefs  againft  his  Witnefles  without  a  '  fpecial  Order  of  the^^^'  ^°'  ^ 
Conrt,     But  it  is  enadtcd  by  7  ^^.  3.  3.  Par.  7.  1'hat  all Pcrfons  acciifed  and\lo. 
indi  Bed  for  Cfjy  High  Treafon,  whereby  any  Corruption  of  Blood  may  enj'ue,''^]'^^^^^^ 
/hall  have  the  like  Procefs  of  tfje  Court  'where  they  fall  be  tried,  to  compel  ^  l^^^^'yoi'^] 
their  IVitncffes  to  appear  fir  thefn  at  any  fuch  Trial  or  Trials,  as  is  iifiiallyi  1002, 10031 
granted  to  compel  lVit7ieJj'es  to  appear  againf  them.     And  it  feems  that  fince^^'^^"'^"^^^"''' 
the  Statute  of  i  Aima^  9.  fet  forth  more  at  large  in  the  precedent  Sedion,  state  Tria'l?, 
which  ordains,  That  the  V/itnefles  for  the  Prilbner  fliall  be  fworn,  Procefs  Vo'-  ';f99?« 
may  be  taken  out  againfl  them  of  Courfe  in  any  Cafe  whatfoever,  theCoutt''^' 

Sc5i.  31.     As  to  the  fixth  Point,  visi.  What  Evidence  maintains  an  In-  can't  grant 
didtment,  ^c.  Having  ah'eady  (hewn,  Ch.  25.  ScB.  115.  ^v\^  Book  i  •  C/^- ^'^' 'p|[°"'^ 
30,  ScB.  9.  That  according  to  the  later  Opinions,  where  one  is  indided ^^^bring in' 
upon  a  Statute,  and  the  Evidence  doth   not  bring  the  Cafe  within  the  Sta-  his  Wiciwirer, 
tute,  but  yet  proves  the  Offence  in  the  Indidment  as  it  is  an  Offence  at  the  ^^' 
Common  Law,  the  Defendant  may  be  found  guilty  at  the  Common  Law, 
and  the  Words  contra  for'mam  Statuti  rejefted  as   Surplus :    Having  alfo 
fhewn,  Ch.  35.  ScSt.   11.  Tliat  it  is  llrongly  holden  that  a  Man  cannot 
be  found  guilty  of  an  Lididlment  againft  him  as  Principal,  upon  Evidence 
which  only  proves  him  to  have  been  AccelHiry  before,  but  (hall  be  dif-» 
charged  of  the  Lididlment ;  I  fliall  in  this  Place  take  Notice  only  of  the 
following  Particulars. 

Seci.  32.     Firf,  That  it  is  a  fettled  Rule  ^  in  all  Cafes,  whether  capi-dH.P.  c. 
tal  or  not  capital,  Tliat  the  Day  laid  in  the  Indidlment  or  -  Appeal  is  not  264. 
material  upon  Evidence,  but  that  the  Defendant  may  be  convi<fled  upon'^,'    '   "    ' 
Proof  of  a  Fad  at  any  other  Time,  whether  before  or  after  the  Day  laid>  s  H.ll,  P.  c* 
fo '^  that  it  were  before   the  Time  when   the   Indidtment  or  Appeal  were -^9' • 
preferred.     And  agreeably  hereto  Sir  ^  Hairy  Fane  was  found  guilty  of  an  \  sait  ^288^ 
Indidment  of  High  Treafon  laid  on  the  30th  of  May,  \i  Car.  2.  upon  E-Kely.  16. 
vidence  of  a  Fad  done  the  30th  oi  January,  i  Car.  2.  ^  '"'^'  3'5' 

SeB.   33.     Secondly,  That  where  the  Time  proved  varies  from  that  laid  s:ate  Trials, 
in  the  Indidment  or  Appeal,  the  Jury  may  either  find  the  Defendant  guilty  ^ol.  4.  f.  g. 
generally,  in  which  Cafe  the  Forfeiture  (hall  relate  to  the  Time  laid,  tilVf  ,"g^,'^'- ^g^' 
the  Verdid  be  falfified  by  the  Party  interefted,   (as  it  may  be  in  this  ''  Re- State  Trials.' 
fped,  tho'   not  as  to  the  Point  of  the  Offence,)  or  they  may  '  fpecial ly"^"]- 4- f- 9- 
find  him  Guilty  on  the  Day  on  which  the  Fad  is  proved,  whether  beforcg  H.V^c.'ziSi^ 
or  after  the  Day  laid  in  the  Indidment  or  Appeal,  in  which  Cafe  the  For- 2  Imi.  318. 
feiture  fliall  relate  to  the  Day  (b  fpecially  found.     But  where  a  Verdid  ex-^  j^"p  ^^°g 
prefly  finds  a  Defendant  guilty  before  the  Time  laid  in  the  Indidment  or  270.  '  '^  ''* 
Appeal,  whether  it  may  be  falfified,  as  to  the  Time,  by  the  Party  interefted,  3  '"ft.  230. 
as'it  may  be  where  it  finds  him  guilty  generally  of  the  Offence  in  the  I'idid-cf,3'"g7'"_ 
ment  or  Appeal,  upon  Evidence  of  a  Fad  after  the  Time  laid,  may  deferve'  Keiy.  16. 
to  be  confidered.  f  h^'h  p'^c 

SeB.  34.     Thirdly,  That  where  a  certain  "^  Place  is  inade  Part  of  the  3^1! 
Defcription  of  the  Fad  which  is  charged  againfl  the  Defendant,  the  leaftz  inil.  318. 
Variance   as   to   fuch    Place    between    the    Evidence   and   Indidment   is^  saik  ^^s"-. 
fatal;  as  where  a  Trefpafs  in  Taking  away  Goods,  or  any  other  Offence  661. 
is  allcdged  in  fuch  a  Parifh  in   tlie  Houfe  of  J.  S.  or  in  fuch  a  Parifh  in '  ^^-  ^■^_- 
a  Play-Houfe   in  Lincoln' s-Lin-Fields,    and   upon  Evidence    it   appear    to  §3 ik. '288. 
have  been  done  at  the  Floufe  of  a  different  Perfon,   or  that  there  is  no  State  Trials, 
Play-Houfe  in  Lincoln' s-Jnn-Fields.     But  it  is  a  fettled  J  Rule,  That  a  Place  J!°'-  4  f-  ^■ 

laid    '^^■'^'-- 
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laid  only  for  a  Venue  in  an  Indiftment  or  Appeal  is  no  Way  material  upon 

•  2 H.H.P.c. Evidence;  but  that  a  Proof  of  the  fame  Crime  at  any  other  Place  in  the 
29  ••  =  Hime  County,  maintains  the  Indiftment  or  Appeal  as  well  as  if  it  had  been 
fbovfcife"'''  proved  in  the  very  fame  Place.  Alfo  it  hath  been  ^_  adjudged,^  That  after  a 
and  fupra  Crime  hath  been  proved  in  the  County  in  which  it  is  laid,  Evidence  may 
^"ij *5-  be  given  of  other  Inftances  of  the  fame  Crime  in  another  County,  in  Or- 
andJCraEl.'^'der  to  fatisfy  the  Jury.  Alfo  it  was  '  adjudged,  in  Sir  Reriry  Vane's  Cafe, 
9"-  That  where  one  is  indifted  for  High  Treafon  in  compaffing  the  King's 
«Keiy"iV">5  ^^^^^  ^"  ^^^  County  of  M.  and  the  Levying  of  War  in  the  fame  County 
State  Trials,  'is  laid  as  an  Overt-Aa:  of  fuch  Treafon,  and  ''  proved  in  the  fime  County 
Vol  i.f.  93z.|3y  Qj^g  Witnefs,  the  Levying  of  War  in  another  County  may  alfo  be  pro-  , 
776/785! '^''^£'1  by  another  Witnefs.  But  it  feems  to  "have  been  =  agreed  at  the  fame 
Vide  Vol.' I.  Time,  That  where  the  Levying  of  War  is  the  Treafon  for  which  the 
f.  843-Vol.4.p^j.jy  jg  jj^^j£^g(j^  it  muft  be  fully  proved  in  the  County  in  which  it  is 
iForitisne-  laid.  Alfo  it  feems,  That  at  this  Day  the  Levying  of  War  can  in  no 
ceffarythat  Cafe  be  given  in  Evidence  as  an  Overt-A<5l  in  any  County  in  which  it  is 
Aa\?pro^  "ot  laid,  unlefs  it  tend  to  prove  fome  Overt- Adl  that  is  exprefly  laid ;  for 
ved  in  the  it  is  enadted  by  7  Wil.  3.3.  Par.  8.  'That  ?io  *  Evidence  pall  be  admitted  or 
fame  County  ;^/^^;^  ^  ^j-^y  Qvert-ASl  that  is  iiot  exprejly  laid  in  the  Lidiclment  againjl 
Ihecomprr"  ^''J  P^rfon  or  Perfom  ivhaifoever.  Li  the  Conftrudion  v/hereof  it  hath 
fing  could  no  been  ^  adjudged.  That  where  one  is  indided  for  High  Treafon  in  ad- 
w  be ''roved  Bering  to  the  King's  Eneniies,  and  certain  A<fls  of  Hoftility  done  by  him 
intheCoun-  in  a  certain  Ship  called  the  Ckncarty,  are  laid  as  the  Overt-Afts  of 
ty  wherein  it  f^ch  Adherence,  no  Evidence  can  be  given  of  any  other  diftinft  hSi  of 
ihe'Bool.:?'a.  Adherence,  having  no  Relation  to,  nor  any  Way  tending  to  prove,  what 
bove  cited,  was  done  in  the  Clencarty,  tho'  it  conduce  to  prove  the  fame  Species  of 
'^^jy-  '5-  Treafon;  and  therefore  that  on  fuch  an  Indiftment  no  Evidence  can  be 
Trial!,  VoT.  given  of  the  Prifoner's  having  run  away  to  the  Enemy  in  a  Cuftom- 
1.  f.  843.  Houfc-Boat,  &c.  But  it  hath  been '' adjudged,  That  where  one  is  indided 
Vor^T"'?'^^!'  ^■'ig'^  Treafon  in  compafiing  the  King's  Death,  and  a  Confult  and  A- 
3  3°2,'33  3"''gi'eement  to  alTaffinate  the  King  is  laid  as  one  of  the  Overt-Ads  of  fuch 
» State  Trials. 'pj-e^f-Qn,  the  Defendant's  giving  about  among  the  Confpirators  a  Lift;  of 
yj'*' '[•/^'^♦' the  Perfons  Names  who  were  intended  to  be  employed  in  the  AfTaffina- 
133'.  '34'      tion,  may  be  given  in  Evidence  againft  him  upon  fuch  Indidment,  becaufe 

«  Francia's  jj.  natui-.^iiy  tends  to  prove  his  Agreement  to  the  intended  Affaflination, 
Voi!''i.f  617,  which  Agreement  is  one  of  the  Overt- Ads  laid  in  the  Indidment.  Alfo  it 
950.  Vol.  2.' hath  been'  adjudged,  That  where  the  Writing  of  feveral  treafonable 
*^98.99.>|^2- Letters  is  laid  as  an  Overt-Ad  of  High  Treafon  in  Compafiing  the  King's 
Voi.^^.f' 857,  Death,  and  the  Purport  of  fuch  Letters  is  only  fet  forth  in  the  In- 
1009.  didment    without  a  particular    Recital   or   Defcription   of  any  of  them, 

li,diftmen"?s    the  particular  Letters   making   good   fuch  Charge   may   be  read   at  the 

the  very  Trial. 

Words^  o  ^^^-  35-     Po^^'^^y  That  where  feveral  Overt-Acts,  are  laid  in  an  In- 

htve^been'*  dictment  of  High  Treafon,  the  Proof  of  any  ^  of  them  maintains  the  Indict- 
treafonabie     ment  as  much  as  if  every  one  of  them  were  proved. 

fo7th''swte'  ^^^-  3^-  F'fi^^by  "^hat  where  one  is  indicted  for  writing  a  '  Libel  y?- 
TnAh,^o\.2.ctmdum  tenore?n  fequentem,  or  for  forging  a  Deed  fo  and  fo  defcribed,  any 
f  746.  Vol.  3.  tj-jg  ig,j(^  Variance  between  the  Libel  recited,  or  Deed  defcribed,  and  thofe 
k's^tatt' Trial's,  given  in  Evidence,  is  fatal ;  but  that  where  the  Subftance  only  of  a  Libel 
Vol.  i.f.  843', is  fet  forth  in  Latin,  it  is  fufiicient  if  the  Libel  be  proved  to  have  the  fame 
8si.^Vol.  2.  g^j^^g  j^g  jg  ^gj.  £qj.j]^^  Yet  it  feems  ""  agreed.  That  it  is  no  Evidence  in  any 
VoL4.f  159.  criminal  Cafe,  that  the  Defendant  faid  fo  and  fo,  or  Words  to  the  like 

•  Sails.  660,  Effect;  becaufe  the  Court  muft  know  the  very  Words  to  judge  of  their 
ff;b,272.     Force  and  Effect.      ' 

"Hob.  294.  2  aS".-^.   37. 
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SeB,  37.    Sixthfy,   Tiiat  a   Variance   between   an   Indiclinent   or  Ap- 
peal of  Death,  and  the  Evidence,  as  to  tiie  Inrtru mental  Cmfe  mentiontd 
in  fitch  Indid:ment  or  Appeal,,  is  no  '  way  material,  fo  that  the  Party  be '  9  Co.  67. 
proved  to  have  died  by  the  fame  Kind  of  Death   as  is  alledged   in  the  ^ '^'j^'- 3'9' 
Indidment  or  Appeal.     And  therefore  it  is  ''  agreed,  That  if  one  be  in-e  P.cJec. 
dided  or  appealed  for  killing  another  with  a  Sword,  and  upon  Evidence "  See  the 
it  appear  that  he   killed  him  with  a  Staff,   Hatchet,   Bill  or  Hook,   or  J^J  ^j;^'"' 
any  other  Weapon  with  which  a  Wound  may  be  given,  he  ought  to  be  fupra'ch.  23. 
found  guilty,   for  the  Subftance  of  the  Matter  is,   whether  he  gave  the '^^'^' 24- 
Party  a  Woufld  of  which  he  died  ;  and  it  is  not  material  with  what  Wea- 
pon he  gave  it,  iho'  for  Form's  fake  it  be  ''  necefiary  to  fet  forth  a  par- '  Vide  fupra 
ticular  Weapon,     And  on  the  fame  Ground  it  hath  been  alfo  '' ad)uclged  ^"^  ^^j^'^' '^'i* 
that  an  Indidlment,   or  Appeal  for  poifoning  a  Man  with  one  Kind  ofn.  p.  c.  265! 
Poifon,    may  be  maintained   by  Evidence  of  a  different  Kind  of  Poifon  ;  i  in'^^-  3'9- 
for  the  Subftance  of  the  Matter  is  whether  the  Defendant  did  poifon  the  'J^ ^'ii'p^' 
Deceafed  or   not.      '    Yet   it   feems  clear.    That   Evidence   of  poifoning,  291. 
burning,  or  fami(hing,  or  any  other  Kind  of  killing  wherein   no  Weapon  ^  ^"^' 3' 9- 
is  ufed,  will  not  maintain  an  Indidlment  or  Appeal  of  Death  by  killing 
with  a  Weapon  ;  and  that  Evidence  of  killing  with  a  Weapon  will  not 
maintain   an   Indictment  or  Appeal  of  Poifoning,    &c.    becaufe    they  are 
different  Kinds  of  Deatlis ;    and   in   like  Manner  that  an  Indiftment  of 
Treafon  could  ''  never  be  maintained  by  Evidence  of  Treafon  of  a  different '  State  Trial;, 
Species.  rHiiVc 

iSf^?.' 38.    Seventh/)',  That  it  feems  a  ^  general  Rule,  That  where-ever  ^g,! 
a  Variance  between  an  Indidlment  or  Appeal,  and  the  Evidence  brought  to*  H.  P.  C. 
fupport  them,  is  material  or  immaterial  in  Refpeft  of  the  Principal ;  in  the  ^  j^'  rr  p  p 
fame  Cafes  alfo  it  will  be  material  or  immaterial  in  Refpedl  of  the  Accef-  292. 
iliry.  1 1"*^'  >6j. 

Secf.  39.  Eigbt/j/y,  That  it  is  "^  fettled  at  this  '  Day,  That  if  an  In- ,,,,,"';„,"'£. 
diftment  or  Appeal  again  ft  A.  B.  and  C.  for  the  Death  of  D.  charge  A.  as  ly  fome  O- 
having  given  the  mortal  Blow,  and  B.  and  C.  as  having  been  prefent,  pro-P'"'°"\'°  . 
curing  and  abetting,  and  the  Evidence  prove  that  B.  and  C.  gave  the  supra  ch^.^29. 
Blow,  and  that  A.  Was  only  prefent  procuring  and  abetting  j  yet  it  main-  f^a.  7.  Letc. 
tains  the  Indidimeht,  becaufe  in  fuch  a  Cafe  in  the  ''  Judgment  of  Law,  g  p  c 
the  Aft  of  any  of  them  is  the  A<fl  of  all.  Letter  A.  B.' 

Se^.  40.     Ninthly,   That  it  hath  been  '  refolved.    That  if  one  be  in- '  ^^°^-  Com. 
di<fled  as  Acceffary  to  two,  and  upon  Evidence  appear  to  have  been  Accef-  ^%\i°°,fl 
fary  to  one  of  them  only,  yet  he  fliall  be  found  guilty.     But  it  is  "'  holden  335. 
by  Sir  Edward  Coke,  That  if  an  Appeal  be  brought  againft  two  as  Prin-  3  ^^°'^-  '^'• 
cipals  and  againft  another  as  Acceffiry  to  them,  and  one  of  thofe  charged  ^  h.  7.  18." 
as  Principals  be  found  Not  guilty,  the  Acceffary  is  difcharged,  for  which  p'-  'o- 
he  gives  this  Reafon,  That  becaufe  the  Plaintiff  made  him  Acceffary  to  pi'^^'S. 
two,   he  cannot  be  found  Acceffary  to  one.     But  no  Autliority  is  cited  60. 
for  the  Maintenance  of  this  Opinion ;    neither  doth  it  feem  eafy  to  re-  ^^°-  Appeal 
concile  it  with  the  Refolution  above-mentioned,  unlefs  the  Rules  of  Evi- ^^,0.  140  or 
dence  on  an  Appeal  differ  from  thofe  on  an  Indiftment,  which  I  do  not  141- 
°  find  that  they  do  as  to  other  Variances.  Le^er^A^B 

.  H.  H.  P.  C. 

437,  438.  2  H.  P.  C.  292.  Supra  ch.  2j.  fedl.  76.  ch.  25.  feft.  64.  "^  See  the  Books  above  cited,  and  B.  i. 
ch.  32.  kO..  6.  ch.  31.  kSt.  31,  and  50.  ch.  34.  feft.  7.  ch.  58.  feft.  8,  9.  ch.  41.  fed.  6.  1  9  Co.  119.  ». 
H.  P.  G.  222,  265.  2  H.  H.  P.  C.  292.  Vide  Keilw.  107.  and  fupra  ch,  29.  fed.  46,  47.  »  2  Inlt.  183. 
=»   Vide  fupra  feft.  32,  34,  37,  38,  39. 
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•9  Co.  67.  b.      Secf.  41.    Tefithly,  That  it  hath  been  '  agreed,  That  if  a  Perfon  be  ge- 
H  V  C  266  r^^^a^ly  indifted  for  the  Murder  of  another  ex  malttia  prcecogitata,  and  no 
«>  SeeB.  i!ch!  exprefs  Malice  appear  upon  the  Evidence  but  only  ''  Malice  implied  by  Law, 
31.  feft.  18,  yet  }^e  (\^^\\  be  found  guilty.     Alfo  it  hath  been  '  adjudged,  That  where 
10^43"*^  ^'  ^°  an  Indiftment  fets  forth  all  the  fpecial  Matter  in  Refpedl  whereof  the  Law 
«  9  Co.  67.    implies  Malice,  a  Variance  between  the  Indidtment  and  Evidence  as  to  the 
Circumftances  doth  no  Hurt,  fo  that  the  Subftance  of  the  Matter  be  found. 
"•  9  Co.  62,    ^g  d  ^vhere  an  Indiftment  for  the  Murder  of  a  Serjeant  at  Mace  in  London 
^^'  ^^'         upon  an  Arrefl,  fuppofes  that  the  Sheriff  made  a  Precept  to  fuch  Serjeant 
for  the  Arreft,  and  upon  the  Evidence  it  appears  that  there  was  not  any 
fuch  Precept,  but  that  the  Serjeant  made  the  Arreft  ex  officio  at  the  Plain- 
tiff's Requeft  upon  the  Entry  of  the  Plaint,  according  to  the  Cuftom  of 
the  City;  for  the  Subftance  of  the  Matter  is  whether  the  Defendant  killed 
an  Ofticer  in  the  lawful  Execution  of  legal  Procefs, 
•  Co.Litt.6.b.      S,e^,  42.    Ek'v.enthly,   That  violent  "  Prefumption  from  plain  Circum- 
Le'ter'A''^^"  ^^""^^^  ^^  ^"  ^°"^^  OiSfi  taken  for  full  Proof;  as  where  a  Man  is  ftabbed 
vTdrfupra     in  a  Houfe,  and  another  runs  out  with  a  bloody  Knife  in  his  Hand,  and 
ch.  4;.  fea.  no  one  elfe  is  in  the  Houfe  at  the  Time  ;  alfo  it  is  *'  faid,  That  a  probable 
Triab^Vor  Prefumption  is  of  fome  Weight,  but  that  a  light  one  is  not  to  be  regarded 
I.  foi.  i8i,    at  all. 

636  Vol,  ^g^f^  ^^      Twelfthly,   That  it  is  enaded  by  21  Jac.  27.    Tl:!af  if  any 

Vol-V-  f  °228,  Woman  be  delivered  cf  any  Iffiie  of  her  Body,  Male  or  Female,  which  being 
229,  688,    '  born  alive  JJxidd  by  the  Laivs  of  this  Realm  be  a  Bajlard,  and  that  fe  endea- 
689,  S94  to  ^^^^^  privately,    either  by  dronvning,    or  fecret  burying  thereof    or  any  other 
929'.  930'.      "way,   either  by  herfelf  or  the  procuring  of  others,  fo  to  conceal  the  Death 
* Co.Lm.e.h.  tJjereof,  as  it  ma^  not  come  to  light,  "whether  it  were  born  alive  or  not,  but 
be  concealed ;   in  every  fuch  Cafe,   the  faid  Mother  fo  offending  JJjall  Jiffer 
Death  as  in  Cafe  of  Murder,   except  fuch  Mother  can  make  Proof  by  one 
Witnefs  at  the  leaf,  that  the  Child  ichcfe  Death  was  by  her  fo  ijitended  to  be 
s  Kely.  32.     concealed  was  born  dead.     In  the  Conftrudion  whereof  it  hath  been  ^  ad- 
2H  H.P.  C.jyjge^]^  That  in  order  to  convidl  a  Woman  by  Force  of  this  Statute,  there 
*^  '  ^  ^'      is  no  need  that  the  Indidlment  be  drawn  fpecially,  or  conclude  cofitra  for- 
mam  Statuti ;  but  that  it  is  the  better  Way  to  fet  forth  only  that  the  De- 
fendant infantem  inafcidum  vivum  parturiit,  qui  quidem  infans  mafculus  ad- 
tunc  &  ibidem  vivus  exiftens  natus  per  legem  hujus  regfii  Anglice  Spurius  fuit, 
Anglice  a  Baftard,  and  then  to  go  on  in  the  ordinary  Way  to  fhew  that 
flie  murdered  him,  G?c,  contra  pacem,  &c.  for  the  Statute  doth  not  make  a 
new  Offence,  but  only  makes  fuch  Concealment  an  undeniable  Evidence  of 
t  Kely.  32,    Murder.     Alfo  it  hath  been  ^  agreed,  That  where  a  Woman  appears  to 
33-  have  endeavoured  to  conceal  the  Death  of  fuch  Child  within  the  Statute, 

there  is  no  Need  of  any  Proof  that  the  Child  was  born  alive,  or  that  there 
were  any  Signs  of  Hurt  upon  the  Body,  but  it  fliall  be  undeniably  taken 
that  the  Child  was  born  alive,  and  murdered  by  the  Mother.  But  it  hath 
been  '  adjudged,  That  where  a  Woman  lay  in  a  Chamber  by  herfelf,  and 
went  to  Bed  without  Pain,  and  waked  in  the  Night,  and  knocked  for  Help 
but  could  get  iione,  and  was  delivered  of  a  Child  and  put  it  in  a  Trunk, 
and  did  not  difcover  it  till  the  following  Night,  yet  Hie  was  not  within  the 
Kely.  33.  Statute,  becaufe  ftie  knocked  for  Plelp.  Alfo  it  hath  been  '^  agreed,  that  if 
a  Woman  confefs  herfelf  with  Child  before-hand,  and  afterwards  be  fur- 
prifed  and  delivered,  no  Body  being  with  her,  flie  is  not  within  the  Statute, 
becaufe  there  was  no  Intent  of  Concealment,  And  therefore  in  fuch  Cafes 
it  muft  appear  by  Signs  of  Hurt  upon  the  Body,  or  fome  other  way,  that 
the  Child  was  born  alive, 

I  Seu^f.  44. 


Kely.  32. 
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SeB.  44.    As  to  the  feventh  Point,  viz.  What  may  be  given  in  Evidence 
on  the  Part  of  the  Defendant :    It  feems  '  agreed,  that  fon  alfaiilt  Deme[ne»  b.  i.  ch. 
may  be  given  in  Evidence  on  the  General  Iffue  in  an  Indidtment,  but  not  in^-:;  '^•^'^-  3- 
an  Aftion  of  Battery,     Alfo  it  feems  to  have  been  always  ^  agreed,  that  the   ^^^''  ^^'  ^  ' 
Defendant  in  an  Information  on  a  Penal  Statute  may  give  in  Evidence  anyi  Jon.  1J7. 
Exception  in  his  Favour  in  the  Body  of  the  Ad:.     And  it  hath  alfo  been^  '^°'- ^'"■• 
*  holden  that  he  may  give  in  Evidence  any  fuch  Exception  in  a  Pro^j^/i  c  ^^roH.  Ab. 
of  the  Adl,  (becaufe  any  fuch  Exception  (hews  that  he  did  not  adl  againll6S3.  pi.  10, 
the  Form  of  the  Statute ;)  but  that  he  cannot  '^  give  in  Evidence  any  Claufe '^:  ■ .  . 

•  •  1  r.  Ill-  "^^  '"'^  '^ 

of  Exemption  in  a  latter  Statute,  but  ought  to  plead  it.  left  a  Quxre 

Savil  32.  pi. 
7j.     Bro.  General  Iflue,  3.    Vide  fupra  ch.  25.  fefl.  113.       ''2  Roll.  Abr.  683.  pi.  13. 


CHAP.     XLVII. 

Of  Verdia, 

FO  R  the  general  Learning  of  Verdidts  I  fliall  refer  to  other  Books,  and 
in  this  Place  take  Notice  only  of  the  following  Particulars ; 

^eEt,  I.      iH,  That  it  feems  to  have  been  '  anciently  an  uncontroverted '  Co.  Lit. 
Rule,  and  hath  been  allowed,  even  by  thofe  ^  of  the  contrary  Opinion,  ^o^^l^^' 
have  been  the  general  Tradition  of  the  Law,  that  a  Jury  fvvorn  and  charged  i  And.  103, 
in  a  capital  '  Cafe,  cannot  be  difcharged  (without  the  "  Prifoner's  Confent)  '°4- 
till  they  have  given  a  Verdid:.     And  notwithflanding  fome  '  Authorities  ^  h  H  P^.  c! 
to  the  contrary  in  the  Reign  of  King  Charles  II.   this  hath  been  holden  294,  295. 
for  clear  Law  both  in  the  Reign  of  King  '  "James  II.  and  s  fince  the  Re- ''  ^^y'^}^ 

,  ■    .  00^  c  And  the 

volution.  f,^e  i3  holden 

Se6l.  2,    2dly,  That  it  feems  to  have  been  "^  always  agreed,  that  in  allbyCokeas 
\  capital  Cafes  the  Jury  muft  give  their  Verdid  openly  in  Court,  and  can-  a°  d^aJ,"  c^fe 
not  give  a  privy  Verdid:.  .    of  Member. 

SeB.  3.     3dly,  That  it  is  fettled,  ^  that  the  Jury  may  give  a  fpecial  Ver-3  1"^:  "o-  . 
did  in  any  criminal  Cafe,  whether  Capital  or  not  Capital,  as  well  as  in  ab.°bi't'as "''' 

Civil.  Cafes  of  an 

SeSl.  4.  4thly,  That  it  hath  been  '  adjudged,  that  where  the  Jury J^"^f '°^^^^*;^ 
find  a  Man  not  guilty  of  an  Indidment  or  Appeal  of  Murder,  they  are  trary  hath""" 
not  bound  to  make  any  Inquiry,  whether  he  be  guilty  of  Manflaughter,  ©'t-.  ^«^"  adjudged. 
But  that  if  they  will  they  may,  according  to  the  Nature  of  the  Evidence,  f  7And^to3, 
find  him  guilty  of  "  Manflaughter  or  "  Homicide  fe  defendendo,  or  per  /«-io4. 
jortuniuni;  for  the  Killing  is  the  Subftance,  and  the  Malice  but  a  Circum-'  ^^^'y-  47. 

T-  ,          r  ,  State  Trials, 

Vol.  I.  fol.  978.  Vol.  2.  fol.  15;,  Z77,  389.  Raym.  84.  f  State  Trials,  Vol,  3.  f.  678.  Vide  fupra  ch.  44; 
fea.  22.  e  State  Trials,  Vol.  4.  fol.  no,  178,  179.  ^  Co.  Litt.  227.  b.  3  Inft,  no.  Raym.  193.  2  H.  H. 
P.  C.  300.  '  The  fame  is  holden  by  Sir  Edward  Coke,  as  to  Larceny,  aHd  any  Cafe  of  Member,  3  Inft.  i\o.  Co. 
Lit.  227.  b.  And  it  is  faid  in  Raym.  193.  That  no  privy  Verdiftcan  be  given  in  any  Cafe  where  the  Jury  are  to  look 
upon  the  Prifoner  when  they  give  it.  "  S.  P.  C.  165.  Letter  C.  H.  P.  C.  267.  2  H.  P.  C.  301,  302.  9  Co.  12. 
b.  63.  I  Built.  87.  Vide  infra  fefl.  6.  But  it  is  faid,  Kely.  29,  30.  That  it  is  difhonourable  for  the  Court  to  fuffer 
a  (pecial  Verdift  in  a  plain  Cafe.  '  Cro.  Eliz.  276.  pi.  5.  296.  pi.  2.  464.  pi.  13.  >"  Dyer  261.  pi.  26.  4 
Co.  43.  b.  9C0.81.  Dalif.  14.  H.P.C.267.  Latchi26.  Pl.Com.ioi.  Cro  Eliz.  276.  pi.  g.  296.  pi.  2. 
464.  pi.  13.  Moor  407.  pi.  546.  Bro.  Coro.  121  or  122.  But  2  Roll.  Rep.  461.  this  was  queftioned  as  to  an  Ap- 
peal of  Death.  "  Bro.  Co.  i  H.  P.  C.  267.  2  H.  H.  P.  C.  302,  Dalif.  14.  S.  P.  C.  165.  Letter  A.  See  the 
Book  cited  to  the  following  Seftion, 

ftance 
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*  '•  \"'fd  ^''"  ^^"^^'  ^  '  Variance  as  to  which  hurts  not  the  Verdid.  Yet  -the  Books 
by 'two  ^"  ^ttm.  to  make  this  Difference,  that  where  the  Jury  find  the  Defendant  guilty 
Judges  a-  of  Manflaughter  on  an  Iixiidment  of  Murder,  they  may  give  their  Verdid: 
Th"''  °T'  ^  generally,  without  fetting  out  any  of  the  Circumflances  of  the  Fad: :  But 
the  Appeal  that  they  rtiall  not  "^  be  received  to  find  liim  guilty  generally  of  Homicide 
mentioned  Je  defeiidendo^  or  fer  infortunium,  but  muft  fet  out  the  whole  CircumftaiK^es 
Wounds 'and  ^^  *^^  'Fd.di,  and  in  the  ^  Conclufion  fliew  of  what  Crime  they  find  the 
the  Verdia  Defendant  guilty,  wherein  if  they  be  miflaken,  it  is  ^  faid,  that  the  Court 
found  but  Yn^y  notwithftanding  give  fuch  Judgment  as  (hall  appear  to  be  proper  fi-om 
Variance  was  the  Circumflances  of  the  Fadl  fpecially  fet  forth. 

immaterial.  Sect.  5.  5thly,  That  it  hath  been  ^  adjudged,  That  if  the  Jury  on  an 
V^de  ch.  46.  indidment  or  Appeal  of  Murder  find  the  Defendant  guilty  of  Manflaughter, 
"See  tlie  books  without  faying  any  thing  exprefly  as  to  the  Murder,  it  is  infuflicient  and 
cited  fea.  4.^  void,  as  being  only  a  Verdift  for  Part.  And  ^lare  if  the  Law  be  not  the 
'""h"p  ^C  '^1"''^  where  the  Jury  upon  fuch  an  Indiftment  find  that  the  Defendant 
267.  killed  the  Deceafed  fe  dcfcndeftdo  or  per  infortunium,  and  do  not  exprefly 

2  H.  H.  P.  C.  £nd  that  he  did  not  murder  him,  according  to  the  Generality  of  the  an- 
S°P  C.  15.    ^'^"t  ^  Authorities, 

Lett.  B.  165.  Sect.  6.  6thly,  That  it  is  agreed,  that  on  an  Indidlment  for  ftealing 
Unft^'6  Goods  of  a  certain  Value  above  \zd.  the  ^  Jury  may  find  the  Defendant 
26  H.'  8. 5.  a. guilty,  but  that  the  Goods  are  but  of  the  Value  of  \o  d.  &c.  But  it  feems 
Aleyn  12.  that  if  a  Man  be  indidled  for  Felony  generally,  and  upon  the  Evidence  it 
264^286°'^°  '  plainly  appear  that  the  Fadl  amounts  to  no  more  than  a  bare  Trefpafs,  he 
287,'  305!  cannot  be  found  guilty  of  the  Trefpafs,  but  ought  to  be  indided  aneWi 
y'^*J"'-47- Yet  if  the  fpecial  Circumftances  of  the  Cafe  be  fet  forth  in  an  Indidlment 
\  43  AfT  pi.  for  an  Offence  laid  as  Felony,  and  the  Defendant  be  found  guilty  generally, 

3  J-  and  afterwards  the  Court  be  of  Opinion  that  the  Fad  doth  not  amount  to 
Fuz.  Coro.  Felony,  but  only  to  an  enormous  Trefpafs,  it  feems  ^  agreed.  That  Judg- 
Cromp.  Juft.  ment  may  be  given  as  for  a  Trefpafs  only.  Alfo  if  the  Jury  find  a  fpe- 
114.  pi.  I,  cial  Verdid  on  a  general  Indidment  for  Felony;  and  the  Crime  be  ad- 
Lett.  A.'  ^  judged  upon  fuch  Verdid  to  be  but  a  Trefpafs,  '  Judgment  may  be  given 
Vide  Benl.  47.  upon  it  as  for  a  Trefpafs  only.  Alfo  if  on  an  Indidment  of  Trefpafs  the 
/  ^"^j4«-  Fad  appear  to  have  been  felonious,  it  hath  been  "'  adjudged.  That  the  De- 
104.  "nd'°^' fondant  may  be  found  guilty  of  the  Indidment  as  it  is  laid,  becaufe  the 
Note,  That  King  may  proceed  againft  the  Offender  as  he  thinks  fit,  either  as  a  Tref^ 
Books'dted  P^^^^"  ^^  Felon.  But  the  contrary  is  "  faid  to  have  been  holden  by  the  late 
under  the  Chief  Juftice  Holt ;  and  it  hath  been  "  adjudged,  that  if  it  appear  in  an  Ac- 
fourth  Seflion  fion  of  Trcfpafs  that  the  Taking  was  felonious,  no  Verdid  ought  to  be 
vvherTthVbe- ^^^^^^  uulcfs  the  Defendant  have  been  before  tried  for  the  Felony,  becaufe 
fendant  is  the  Suffering  fuch  Adions  might  be  a  Means  to  prevent  Profecutions  for 
found  guilty    Felonies. 

of  Man- 
flaughter on 

an  Indiflment  of  Murder,  he  is  exprefly  acquitted  of  the  Murder  ;  but  other  Books,  which  fpeak  of  this  Matter,  fay 
in  general  that  the  Defendant  may  be  found  guilty  of  Manflaughter  on  an  Indiflment  of  Murder,  without  faying  any 
thing  as  to  the  NecelTity  of  giving  an  exprefs  Veidift  upon  the  Murder.  9  Co.  67.  b.  Oompt.  Juft.  1 14.  pi.  5.  H. 
P.C.  267.  2H.P.C.30Z.  See  4  Co  40.  a.  46.  b.  E  Fitz.  Coro.  284,  286,  287.  Sed  Vide  44  E.  3.  44.  pi.  55. 
Fi(z.  Coro.  94.  Ben!.  47.  i  And.  41.  •>  Fitz.  Coro.  1 15,  1  77,  4;  i-  i8Aff.pl.  14.  H.  P.  C.  267.  2  H.  H. 
P.  C.  302.  S.  P.  C.  165.  Letter  B.  Crcmp  Juft.  114.  pi.  2.  B.  i.  c.  3;.  feft  4.  '  Kely.  29,  30.  Cro.  Ca. 
gjij.  'Tis  made  a  Qusre,  2  H.  7.  pi.  zz.  and  10.  pi.  6.  whether  where  an  Indiflment  of  Larceny  is  infuflicient  as 
to  the  Felony,  the  Party  may  be  found  guilty  of  the  fame  taking  as  for  a  Trefpafs.  ''  Kely  29,  30.  Cro.  Ca.  376, 
377.  I  Jon.  351.  '  Cro.  Ja.  497,  49S.  "  18  Ed.  4.  10.  pi.  28.  2  Lev.  208.  Vide  fupra  ch.  3;.  feft.  5. 
and  ch  36.  feft.  6.  That  an  Acquittal  or  Judgment  againft  a  Man  in  an  Aflion  or  Indiftment  of  Trefpafs  is  no  Bar 
on  an  Indidment  or  Appeal  of  Larceny.  Kely.  30.  "  6  Mod.  77.  "  2  Roll.  Abr.  556.  pi.  ig.  5^7.  pi.  20,  zi, 
22,23,24.  Noy  18.  Vide  I  Jon.  147.  Noy  82.  Latch  145.  i  Mod.  283.  Cont.  Braft,  cited  S.  P.  C.  28.  a. 
83.  b. 

Sea.  7, 


Chap.  47.  Of  Fcrditi.  44.t 

SeB.  7.     Scv:iithh\  That  it  hath  been  holden,  That  a  Vcrdid  .acquitting 
a  Defendant  of  the  Death  of  a  Man  found  againfl:  him   by  the  Coroner's  ^  ti,  pf  ^  c. 
Tnqueft,  ought  not  to  be  received  unlefs  it  Hiew  wliat  otlier  Perfon  did  the  30'.  305- 
0::jrFa(ft;  but  for  this  I  Hiall  refer  to  Ch.  9.  ScSl.  33.   [120] 

Se£l.   8.     Eigkkly,  That  on   an  Indidment   for  a  Riot  againft  three  or 
more,  if  a  VerdiCl  acquit  all  but  two,  and  find  them  guilty;  or  en  ah  In-    , 
didment  for  a  Confpiracy,  if  the  Verdid  acquit  all  but  one,  and  find  him  "  s°?k.  J°^^" 
guilty,  it  is  repugnant  and  •"  void   as  to  the  two   found   guilty  in  the  firft  Sr*  e  t,",31s, 

'-    ~  •  ■  ......  ^  Vol.  2.  f.  60, 


guilty  in  the  fccond,  unlefs  the  IndicflmentJ    w! 

.       ,„•  r    ■  r  I-  ■       ■         01.    Vol.  4 


Cafe,  and  as  to  the  one  found 

charge  them  with  having  made  fuch  Riot  or  Confpiracy,  fimu/  cum  aliisju-  f.  160, 16 1 
ratoribus  ignctis;   for  otherwife  it  appears   that  the    Defendants    are   found '"  ^he  Year-, 
guilty  of  an  Oifence  whereof  it  is  impofiible  that  they   Oiould  be  guilty ;  4°°'^p"^  3'/^' 
for  there  Can  be  no  Riot  where  there  are  no  more  Perfons  than  tv/o,  nor  Abridged 
can  there  be  a  Confpiracy  where  there  is  no  Partner.     Yet  it  feems  ''  agreed,  ^"^  Verdia, 
That  if  twenty  Perfons  are  indided  for  a  Riot  or  Confpiracyj  and  any  three  n  is  agreed, 
found  guilty  of  the  Riot,  or  any    two   of   the  Confpiracy,    the  Verdidl  T^^t  luch  a 
is  good :  And  that '  where  feveral   are   indided  for  Treafon  or  Felony,  or  Jugnant^and 
other  Crime,  which  may  be  as  well  done  by  one  only,  as  by  morCj  a  Ver- therefore' the 
did  '  may  find  one  of  the  Defendants  only  guilty,  and  acquit  all  the  reft.  ^°^'^  "'.°"''' 
And  in  like  Manner  it  feems    agreed.  That  a  Verdid  on  an  Information  b^tfenuhe"' 
on  a  penal  Statute  againft  feveral  Pcrlbns  jointly  charged  with  the  Offence  Jury  back 
againil  the  Statute,  may  acquit- fome  and  find  others  guilty;  becaufe  tho' ^^^^"^^  ^ 
the  Words  of  the  Information  be  joint,  yet  in  Judgment  of  Law,  each  De- they  found 
fendant  is  feverally  charged  for  his  own  Offence.     And  in  like  Manner  ^  it^oth  theDe- 
feems,  That  the  Defendant   in   fuch  Information  may  be  found  guilty  for  g"j[('"" 
a  lefs  Time  or  Degree  than  is  laid;  unlefs  the  Offence  confiit  in  the  Doing  "Stare  Trials, 
fome  entire  Thing,  v/hich  muft  be  precilely  proved  in  the  fame  Manner  ^^°'-  ^•^■ 
as  it  is  laid.       _  c  sn,e  th. 

Sl£1.  9.     N/nfhly,  That  the  Court  in  judging  upon  a  fpecial  Verdid  is  ^'s.  Vol.  4. 
confined  to  the  Fads  exprefly  found,  and  cannot  fupply  the  Want  there- jy^^°^j'^^J[^ 
of,  as  to  any  material  Part  by  any  Argument  or  Implication  from  what  is  been  holden, 
^  exprefly  found ;   [121]  and  thersfore  where  an  Indidment  fet  forth  that  the  ^hat  on  aa 
Defendant  diltharged  a  Gun  againft  J.  S>  and  thereby  gave  him  a  mortal  q"  8^™^^"' 
Wound,  &c.  and  the  fpecial  Verdid  found  that  he  difcharged  a  Gun  and  and  other  Fe- 
thereby  killed  J.  S.  but  did  not  exprefly  fay,  that  he  difcharged  it  againft  ';^"y  ^S^'"!* 
y.  S.  ii  was '  adjudged,  That  the  Court  could   not  take  it  from  the  other  the7ury  "can. 
Circumftances  of  the  Fact,  which  were  exprefly  found,  tho'  they  were  as  "o^,  upon 
full  to  the  Purpofc  as  pofTiblv  they  could  well  be,  that  the  Defendant  dif-  [^^  'T— , 
Charged  the  Gun  againft  J.  b.  agninft  bothj 

Se^.   10.     Tenthly,  That  it  hath   been  ^  adjudged.  That  where  an  In-  ^""^  ^■ 
dictment  found  at  the  AfTifes  is  removed  into  the  King's  Bench  by  Certiorari^  Burgiar°y  ' 
and  there  the  Defendant  pleads  Not  guilty,  &  de  hoc ponit  fe  fnper  f~atriam,  and  &.  of'the 
■  G?  T.  F.  Miles  Coronator  &  attornatm  Donf  Regis,  &c.  Jmiliter,  and  there- [^"j"^ ''^"^'''' 
upon  the  Defendant  is  found  guilty  of  the  Offence  in  IndiBamento  pradi£l'  :p\.  4.    ' 
inter ius  ei  impo/W  prout  praditl'  T.  F.   interius  verfus  eum  queritur^  the '  ^'''e '""pra 
Verdict  is  good;  for  thefc  Words  prout  pradiSi'  T.  F.   interius  verfus  ^«w^ea'-- 
queritur  fliall  be  rejected   as  Surplus,  '  repugnant  and  void,  and  the  Ver- '  VideVupra 
dkt  is  compleat  without  them.  ch.26.  feft.;^ 

^  and  State 

Trials,  Vol  4. 
f.  160,  161.  eKely.tit.  •>  2  Saund.  308.  '  See  B.  i,  ch.  30.  feifl.  g.  What  is  a  good  Verdia  on  an  Jii; 
diflment  of  Forgery,  B.  i.  ch.  70.  fefl.  27. 

Vol,  II.  5  U  S^a.  1 1. 
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•  J  And.  104.  Se£i.  II.  EKw;/M',  That  it  hath  been 'adjudged,  That  if  the  Jury  ac- 
^["'"P'-  ^"'^-  quit  a  Prifoner  of  an"  Indictment  of  Felony  againft  manifeft  Evidence, 
Aleyn^i2.'  the  Court  may,  before  the  Verdict  is  recorded,  but  Slot  after,  order  them 
Vide  State  ^^  gQ  ^^^  again  and  reconfider  the  Matter  ;  but  this  is  by  many  thought  hard, 
?6o!''6^°'"  ''and  feems  not  of  late  Years  to  have  been  fo  frequently  practifed  as  former- 
'Cro'mpt.  ly.  Alfo  there  are  "^  Inftances  where  Defendants  acquitted  againft  plain  E- 
Juft  114.  vidence,  of  Felonies  and  other  enormous  Crimes,  have  been  bound  to  their 
Fitz  "coro.  Good  Behaviour.  However  it  is  fettled,  That  the  Court  cannot  fet  afide 
'°^-  a  Verdict  which  ^  acquits  a  Defendant  of  a  Profecution  properly  criminal, 

\^a,  ^olj  ^'  as  it  feems  that  they  may  a  Verdict  that '  convicts  him  for  having  been 
310!  '  given  contrary  to  Evidence,  and  the  Directions  of  the  Judge,  or  any  Ver- 
'Cro  Ca^292.  jj  ^  whatever  for  a  '"  Miftrial. 

agamft  the 
Opinion  of 

Cro.  and  Berkely,  and  Cro  Jac.  507.  Vide  State  Trials,  Vol.  2.  fol.  60,  61 .  where  the  Court,  upon  the  Acquittal  of 
the  Defendants  of  the  Indiftment  againft  them  for  a  Riot,  committed  them  for  their  Contempt  to  the  Court,  during 
the  Trial.  *  Agreed  in  the  Cafe  of  the  King  and  Bennet,  Hill  4  Georg.  i.  wherein  it  was  hotden  by  lix  of  the 
Judges  againft  fix,  That  a  r^w  Trial  was  not  grantable  upon  an  Acquittal  on  an  Information  in  the  Nature  of  a  Quo 
Warranto,  becaufe  it  founds  in  the  Crimiiialty.  i  Keb.  124.  pi.  33.  2  Keb.  403.  pi.  14.  404  pi.  18.  Whether  it  be 
grantable  for  a  corrupt  Praaice  in  obtaining  a  Verdift.  t  Lev.  9,  10,  1  24.  1  Sid.  153,  1  54.  1  Keb.  546.  pi.  47. 
568.  pi.  16.  590.  pi  54.  3  Keb.  179.  pi  2.409  pi.  31.  Shower  336.  That  it  is  not  grantable  where  the  Acquittal 
was  occafioned  by  a  Slip  in  an  Indiflment  of  Peijury  in  varjin'g  from  the  Original  Record.  2  Keb.  409.  pi.  31. 
«  Adjudged  2  Jon.  163.  3  Keb.  525.  i  Lev.  9.  But  it  is  doubted,  i  Keb.  i  24.  pi.  33.  127.  pi.  43.  5  Mod. 
350.  I  Sid.  49.  pi.  12.  and  the  contrary  is  ruled,  2  Keb.  396.  pi.  81.  403.  pi.  14.  »SeeCo.  i4.b.  i  Keb. 
546.     Supra  ch.  23.  fea.  92.  andch.  36.  fed.  15. 


C  H  A  P.     XLVIII. 

Of  Judgment. 

Se5i.   I .  T  T  A  V  I N  G  fhewn  already  what  Judgment  Is  good  on  an  In- 

ITj.  formation,  or  Action   qui  tarn,  and  Ch.  33.  SeB.  135,  Gf^-. 

where  it  may  be  faved  by  an  Award  of  Tranfportation,  and  Ch.  25.  SeB. 

i^y.     That  Judgment  in  High  Treafon,  not  being  for  counterfeiting  the 

Coin  or  Seal,  &c.  fhall  not  be  arrefted  for  Mifwriting  or  Mifpelling,  or 

falfe  or  improper  Latin  :  Having  alfo  premifed.  That  by  the  Courfe  of  the 

a  Algernoon    Court  of  King's  Bench,  upon  every  Conviction  in  that  Court,  of  a  Crime  * 

Sidney's  Cafe  (.j^pj^^^j  or  not  ^  capital,  whether  by  '  Verdict  or  Confeffion,  the  Party  is  to 

VoL  3^foL '   have  four  Days  to  move  in  ^  Arreft  of  Judgment,  If  there  be  fo  many  Days 

207!  23'.'     remaining  of  the  Term;  and  if  not,  '  then  the  longeft  Time  that  can  be 

c°f^'^Sta'te      ^^^  ""'  ^^""^  Term  :  Having  alfo  premifed.  That  on  a  Conviction  of  Homi- 

Trials.Volj.cide/^^C/^/?^^'^^'''  ov  per  ififorttmiioji,  no  '  Judgment  at  all  is  to  be  given, 

Knightiey's     ^^^  ^j^g  Party  let  to  Mainprife  in  Order  to  purchafe  his  Pardon,  I  (hall  far- 

t£is!vo1.4.  ther  endeavour  to  (hew  the  Nature, 

••VtHe  Trials    Vol.  3.  fol.  77-  '  State  Trials,  Vol.  4.  fol.  210.  ""But  in  Saund.  301,  302.     Chief  Juflice 

Hale  refufed  to  hear  any  Motion  in  Arieft  of  Judgment  of  a  fcandalous  Confpiracy  ;  but  in  wy  own  Experience  I  never 
knew  fuch  a  Motion  refufed  to  be  heard.  'State  Trials,  Vol.  4.  fol.  2 1  7.  Yet  in  the  Lord  Gray's  Cafe,  State  Trials, 
Vol  3  fol  77  the  Court  would  not  give  Judgment  on  a  Conviftion  for  a  Mifdemeanor,  becaufe  there  were  not  four 
Days  left  of  the  Term.         '  H.  P.  C.  269.     z  H.  H.  P.  C.  395.  B.  1.  ch.  29.  fed.  24.     Supra  ch.  37.  feft.  2. 

I.  Of 
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1.  Of  Judgment  by  exprefs  Sentence  to  the  Punifliment  proper  for  the 
Crime. 

2.  Of  Judgments  without  any  fuch  Sentence. 

Of  Judgments  by  fuch  exprefs  Sentence  in  Criminal  Cafes  there  are  two 
Kinds. 

1.  Such  as  are  fixt  and  ftated,  and  always  the  fime  for  the  fame  Species 
of  Crimes. 

2.  Such  as  are  difcretionary  and  variable  according  to  the  different 
Circumflances  of  each  Cafe. 

SeB.  2.     And  firfl  of  fixed  and  ftated  Judgments;  as  to  which  it  feems 
^  agreed.    That   the   Law   makes   no   Diftinction  between  a  Peer  and  a  a  state  Trials, 
Commoner,  or  between  a  common  and  ordinary  Cafe,  and  one  attended  Vol.  z.  fol. 
with  extraordinary  Circumftances  ;  for  which  Reafon  it  was  ^' adjudged  in  ^°,^'^ 
Felton's  Cafe,  who  was  convicted  by  Confeffion  of  the  Murder  of  the  Duke  "Heti.  126. 
of  Buckingham,  that  the  Court  could  not  order  his  Hand  to  be  '  cut  off,  ^''t.  Rep. 
nor  make  it  Part  of  the  Sentence  that  his  Body   fliould   be   hanged   in  R/thworth'i 
Chains,  but   that    the    Body    after    Execution   being   at   tlie  King's  Dif- Collcaions, 
pofal  might  be  hanged  in  Chains,  or  otherwife  ordered  as  the  King  fhould^^""'  V  *^°'" 
think  fit.  'Ag-eed' 

3  Inft.  140. 

Of  fuch  fixt  and  flated  Judgments,  the  mofl  remakable  are  thofe  fovl^^°^l^' 
Treafon  and  Felony,  Praemunire  and  Mifprifions.  Court  cannot 

order  the 

SeB.  3.     The  fettled  '  Judgment  at  ^  this  Day  againfl  a  Man  for  High^coffTnty 
Treafon,  not  relating  to  the  Coin,  feems  to  be.  That  he  fhall  be  '  carried  Cafe  wherein 
back  to  the  Place  from  whence  he  came,  and  from  thence  be  s  drawn  to  J^'^'^'J"' ']"*  ^ 
the  Place  of  Execution,    and  be   there   hanged   by   the  ^  Neck,  and  cut  ment.  Sef  B. 
'  down   alive,    and  that  his  ^  Entrails   be   taken    out,    and  '  burnt    before  '■*^h-  ^■• 
his  Face,  and  his  Head  cut  off,  and  his  Body  divided  into  four  Quar- i^^  j^j^'"  lo 
ters,    and    his   Head  and   Quarters    difpofed   of  at  the  King's  Pleafure.  211. 
And  I  find  little  or  no  Variation  in   Subffance  from  this  Judgment,  but  ^„^y?  p^^* 
only  in  fome  Circumftances,  for  which  I  fhall  refer  to  the  Notes  in  thej^o,  ssi-     ' 
Margin  and  iht  State 'Trials.  zh'.'H.p.  C. 

397- 

S.  P.  C.  1S2. 
LetterE.  Flow.  Com  387. b.  Co.  Entr.  361.  b.  '  In  the  Time  of  Will.  Rufus  Judgment  was  given  againft  two 
convifted  of  High  Treafon,  that  one  ftiould  have  his  Eyes  put  out,  and  the  other  in  cruccm  tollatur.  Madox's  Hiflory 
of  the  Exchequer,  fol.  6.  'S.  P.  C.  182     LeiterE.      But  (his  Claufe  is  wholly  omitted  in  H.  P.  C    26S.  and  3  Inft. 

210.  and  in  PI.  Com.  3  87.  b.  it  is  thus  exprefled,  quod  prxd'  R.  D.  duceretur  per  pirefai'  conliabular'  ufque  didam  tur- 
lim  London,  &  deinde,  S:c.  And  in  Co.  Ent.  361.  b.  it  is  thus.  Quod  pra;d' T.  B.  ducatur  per  prefat' Marefc.  ufque 
prifonam  Mar' Marefc' Domini  Regis,  &c.  eS   P.  C.  182.  LetterE.     It  is  exprefled,   That  he  (hall  be  dr-wn  upon 

an  Huidle.  And  Plow.  Com.  387.  b.  it  is,  That  he  (hall  be  drawn  through  the  Middle  of  the  City  of  London,  to 
the  Gallows  at  Tyburn;  Alfo  in  Co.  Entr.  361.  b.  and  3  Inft.  310.  a  particular  Pl/ice  of  Execution  is  mentioned, 
"is.  P.  C,  182.  b.  and  3  Inft.  1 10.  But  Plow.  Com.  387.  b.  Co.  Ent.  361.  b.  and  H.  P.  C.  26S.  it  is  only  faid 
Quod  fufpendatur,  without  adding  per  Collum.  '  3  Inft.  no.     S.  P.  C.  182.  Letter  E.     Plow.  Com.  387.  b.     Co. 

Entr.  361.  b.     But  this  is  omitted  H.  P.  C.  268.  ^  This  Claufe  is  thus  exprefltd,    3  Inft.  210,  21  i.     Plow.  387. 

b.  Co.  Entr.  361  b.  Quod  interiorafua  extra  ventrem  fuum  capiantur,  without  mentioning  the  Cutting  o(F of  the  pri- 
»^vy  Members;  and  fo  is  H.  P.  C.  268.  2  H.  H.  P.  C.  397.  and  the  later  Precedents.  [122]  But  S.  P  C.  1  82.  Letter 
^    E.  is  exprefs  that  they  (hall  be  cut  off.  'S.  P.  C.  102.  Letter  E.      But  in  Plow.  Com.  387.  b.      Co.  Ent.  361.  b. 

3  Inft.  2  n.  it  is  thus  exprefled,  ipfoque  vivente  comburantur.  c  •_ 

r  SeB.  4.  rod 
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Se£i.  4.  It  hath  been  always  agreed  to  be  the  proper  Judgment  agninfl 
a  Man  for  High  Treafon  at  Comaion  Law,  in  counterfeiting  the  King's 
•S.  P.  C.  'a  Coin  or  '  Seal,  That  he  (liall  be  drawn  to  the  Place  of  Execution^  and 
i8z.Lett.E.  ti;,ei-e  hanged  by  the  Netk  till  he  be  dead.  But  there  have  been  ^  great 
\i!'?.Q.'zfy%.  Opinions,  That  the  Judgment  againft  a  Man  for  Clipping,  and  other  Of- 
iH.  H  P.  c.  fences  againft  the  Coin,  made  Treafon  by  Statute,  fhall  be  to  be  drawn, 
35 '•  hanged  and  quartered,  as  for  other  High  Treafonsj  becaufc  it  is  a  general 

jg7.'  ■  ■  ■  <!  Rule,  That  where  a  Statute  makes  an  Offence  Treafon  or  Felony,  it  gives 
Cm,  Ca  3R3.it  the  like  Incidents  that  belong  to  a  Treafon  or  Felony  by  the  Common 
b^p^  itj!''  L^w  ;  yet  inafmuch  as  High  Treafon  at  Common  Law  in  counterfeiting 
Abridged  the  Coin  had  Judgment  only  of  drawing  and  hanging  ;  and  it  is  a  rea- 
riiz.Coro  8.  fonable  Conflruclion,  That  the  Makers  of  the  Statutesj  which  inade  other 
b  f ifia.'^B''.  T.  Offences  concerning  the  Coin  High  Treafon,  intended  to  give  fuch  Of- 
ch.2  2.'fea.  i.fences  the  like  '  Incidents  with  High  Treafons  againfl  the  Coin  at  the 
*^-^^^-g"'*^"  Common  Law,  and  not  to  make  inferior  Offences  of  this  Kind  fubjtft 
ginft.  17.  to  heavier  Punifhmcnt  than,  the  greater;  it  feems  to  be  fettled  at  this 
H.  p.  c.  19.  Day,  That  the  Judgment  for  fuciv  Offences  fhall  be  the  fame  as  for  coun- 
4o\a.'4.*^  terfeiting  the  Coin,  Gff.  at  the  Common  Law,  /.  e.  of  drawing  and  hang- 
«  See  i  Jon.    ing  without  quartering.  [123]  c«-sa 

Suor'ach  2         ^^^'    '=>'     ^^  ^^^^  ^^^"  ^  ^^"§  ^  agreed,  That  the  Judgment  againfl  -^^ 
^s^.M,^.       Man  for  Petit  Treafon  is  the  fame  with  that  for  counterfeiting   the  Coin, 
*  Dyer  230.    nj'iz.  That  he  fliall  be  '  drawn  to  the  Place  of  Execution  and  there  hanged 

fiiv.' 98.    ^y  ^^^  ^^^^  ^'^^  ^^^  ^^  '^^^^• 

2  Jon.  233.         Se5l.  6.     The  Judgment  againfh  a '' Woman,  in  all  Cafes  of  Treafon, 

3  Keb.  278.  whether  High  or  Petit  Treafon',  is,  That  flie  (hall  be  drawn  to  the  Place  of 
Kaym!234,    Execution,  and  there  burnt. 

!  Vent.  2? 4.  Scdl.  7.  The  Judgment  agamfl  a  Man  or  '  Women  for  Felony  of 
^i^'tkh  ^^^^^y  ^^th  always  been  the  fame  *"  fince  the  Reign  of  iJ.  i.  v/z.  That 
^X  '1  ha"  he  or  flie  be  "  hanged  by  the  Neck  till  f  dead,  which  in  the  "^  Roll  is  fhort- 
they  aie        ly  enter'd  thus,  Suf.  per  coll.  [  1 24]  c^ 

btrd^mino''       ^'^-  8-     For  the  Judgment  of  Fain  fort  &  dure  upon  all  Offenders  "^ 
rumfuorum    Standing  Mute,  I  fliall  refer  to  Ch.  T^o.fcB.  16. 

'V"^'^^^""'-  SeSl.  9.  Judgment  in  Pramiinire  at  the  Suit  of  the  '  King, 
j.j^p"c\'68. againft  the  Defendant,  "being  in  '  Prifon,  is.  That  he.  fliall  be  out 
.1  H.  H.  P.C.  of  the  King's  Proteftion,  and  that  his  Lands  and  Tenements,  Goods 
'h'hpc^"^  Chattels  fhall  be  forfeited  to  the  King,  and  that  his  Body  fhall 
ggg.'  "  '  rcmaiu  in  Prifon  at  the  King's  Pleafure;  but  if  the  Defendant  be  con- 
S.  P.  C.  182.  demned  upon  his  '  Default  in  not  appearing,  whether  at  the  Suit  of  the 
^'"h  6    7   ^^"8  ^^  "  Party,  the  fame  Judgment  fhall  be  given  as  to  the  Being  out  of 

pi.    102. 

Abridged 

Fitz.  Coro.  7.  Bro  Treafon,  8.  33  AIT  pi.  7.  Abridged  Bro  Treafon,  t  ;.  Fiiz.  Coro.  zio.  '  See  21  E.  3. 
17.  pi  21.  Abridged  Fitz  Coro  447  Bro  Coro.  38.  where  an  Approver  becoming  Nonfuit,  had  Judgment  to  be 
hanged  only,  and  not  diawn,  tho'  he  flood  indiifled  of  Petit.  Tieafon.  Bat  the  Cafe  is  obfcure  both  in  the  Reports  and 
Abridgments,         "t  Preface  to  the  6th  Report      H.  P.  C.  268.  3[nft.  zii.       S.  P.  C   1  82.  Letter  F.       Fi:z  Co- 

re. 383.  23  AIT.  pi.  z.  Abridged  Bro.  Treafon,  26.  12  AfT.  30.  Abridged  Bro.  Coro.  73  or  74.  Treafon,  12. 
Jpi'tZ    Coro.  170.      I  Ric    3.  4.  pi.  ;■      Abridged  Fitz.   Coro.  46.  '  1  Ric.  3.  4.  pi.  ;.      Abridged  Fitz  Coro.  46. 

"3lnft.53.  "S.  P.C   182.  Letter  G.      H.  P.  C.  268.      z  H.  H.  P,  C.  399.      3lnft2ii.      Fitz.  Coro.  227. 

See  the  Citations  to  the  next  Letter.  "The  Words  per  collum  are  omitted.     Co.  Entr.  60.  b.  352.  b   pi.  z.  353. 

b.  pi.  3.     3;5bpl.7-     360.  pi.    13.   and   Raft.  Entr.  42.  b  pi.  2    53.  b  pi    6.  5  5.  b  pi.  6.  <>  3  Inft,  53,  21  i. 

H  P.  C.  268.  6  E.  4  4.  But  this  i^  omitted,  6  H  4.  6.  b.  S.  PC.  182.  Letter  G.  and  in  Raft.  Ent.  42.  b.  pi.  2. 
rj   b.  pi.  6.    55-  b.  pi.  6.   the  Precedents  in  Coke's  Entr.  cited  to  Letter  "  comes  only  under  an  &c.  "iS,  P.  C.  1  82. 

LetterO".  'Co  Lit.  i  29.  b.  'tis  agreed,  30  E.  3  11.  Abridged  Fitz  Judgment,  145.  And  in  8  H.  4.  6.  b. 
7.  a.  Abridged  Fitz  Forfeiture,  13.  Bro.  Forfeiture,  12.  Pismunire,  6  and  zo.  That  fiich  Judgment  (hall  not 
bei'iven  at  the  Suit  of  the  Party,  on  27  Ed.  3.  but  in  the  two  lall  Citations  'tis  holden,  T  hat  the  lame  Judgment  ihall 
be  given  at  the  Suit  of  the  Party,  on  16  Ric.  2.  •3lnll.  218.      Supra  B.  i.  ch    1  9.  feft    14.45-       Co.  Lit.  1 29.  b. 

i30.a.          MideB.i    ch    19^0.14.       Raft.  Entr.  466   b.  467.  b.       3  Inll.  i  25,  2  1  8.       Dalt.  ch   90.  ''iH. 

A.  6.  b.  7.3.  Abiidged  Fitz  Forfeiture,  13.  Bro.  Forfeiture,  12.  Pranmniie,  6,  20.  30  E.  3.  ii.b.  Abridged 
Fitz  Judoment,  145.  44  E.  3  7  pi.  6.  Abridged  Fitz.  Relponder,  35.  39E.3.37.  Abiidged  Fitz.  Retorn  de 
Vicount,  61.     Attorney,  36.     8  H.  6.  3.  pi.  8.     Abridged  Bro.  PiKmuniie,  8,  zo. 

X  the 
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the  King's  Protcdion,  and  the  Forfeiture  ;  but  inftead  of  the  Claufe,  that 
the  Body  fliall  remain  in  Prifon,  there  Hiali  be  an  Award  of  a  Capiatiir. 

Sc'Ji.  10.     The  Judgment  againfl  a  Man  for  Mifprifion  of  Higli  Trea- 
fon  ^  is.  That  he  fliall  be  imprifoned  during  his  Life,  and  forfeit  all  his  '^  l^'  ^^^' 
Goods,  and  the  Profits  of  his  Lands  during  his  Life.  ,  h'.  h  P.C 

iS(.'J7.    II.     The  Judgment  againft  a  Man   for  drawing  a  Sword  on  ai74- 
Judge,  or  ftriking  any  Perfon  in  the  '  Prefence  of  the  King's  Higher  Courts,  ^^o! 
is,  that  he  fliall  be  imprifoned  during  Life,  and  forfeit  his  Goods,  and  the  3  Inft.  36, 
Profits  of  '  his  Lands  during  Life,  and  that  his  ■^  Right  Hand  fliall  be  cut  off  ^'  ^  „,  \- 
at  a  certani  Place.  19, 2;. 

SeB.  12.     For  the  Judgments  for  '  flriking  Jn  the  King's  Palace,  for  "i^'-e  B  '.  ch. 
*"  rcfcuing  a  Prifoner  from  the  Superior  Courts,  ^  for  Perjury,  or  ^  Fo''g£fy  t^j  lea  g' 
on  the  Statute,  and  for  the  Villainous  '  Judgment  in  Confpiracy  at  the  Suit  ^Soi;H. P.C. 
of  the  King,   I  fliall  refer  to  the  Citations  in  the  Margin.  '3'- 

Se6i.  13.    The  Entry  of  the  Judgment  for  a  Defendant  upon  an  Acquit- Afi:  '^ll'-. 
tal  by  Verdid,  or  upon  the  Plea  of  a  Pardon  is,  Ideo  conjid'  eft  quod  pr fed'  AbiUgt-a 
A.  B.  de  '^  prctniijfis  eat  indc  fine  die,  or  eat  fine  die,  omitting  '  de  prt^niijjh  ;  ^"  ^f;;"*^-' "  • 
oy  de  prcditionibtis  pritdi£iis  cat  inde '^  quietus;  or  -'thus,  ^od  fit  inde  qiiie-\i. 
tus,  &c.  &  quod  ipfe  cat  inde  fine  die  ;  and  upon  the  Pha  of  a  Releafc  to  an  Relitut.  32. 
Appeal,  and  in  other  Cafes  of  like  Nature,  it  is,  Ideo  confid'  ejl  quod  '  prced'  ^^'^^  ^'"^'^'' 
A.  quoad  fe 51  am  prced'  B.  in  prcetniffis  eat  inde  fine  die.     And  ''  Staunjfo'-de  2  Roll.  Abr. 
fays,  that  upon  the  Acquittal  of  one  arraigned  of  Treafon  or  Felony,  th:-^^,  P^-  ^• 
Judgment  is  no  other,  but  that  the  Court  difcharges  the  Defendant  paying  ;^s^g"v"n, 

his  Fees.  that   the 

SeB.  14.    Secondly,   As  to  Judgments  by  exprefs  Sentence,   wliicli  are  J^'felfeJinlo 
difcretionary  and  variable  according  to  different  Circumflances,   I  fliall  ob-  the  King'j 
ferve  in  general,   that  for  Crimes  of  an  infamous  Nature,    iiich  as  Petit  ^^^"^^s,  and 
^  Larceny,    '   Perjury,    or   '  Forgery  at  Common  Law,    grofs  '  Cheats,  fI^^g,^j"f(Xa 
Confpiracy  not  requiring  a  villainous  Judgment,  keeping  a  Bawdy-houfe,  Profus;  after 
bribing  '^  Witnefl'es  to  fl:ifle  their  Evidence,  and  other  Offences  of  the  like  j^'"^'^  ^^^    , 
Nature,  againfl:  the  firfl  Principles  of  natural  Juflice,  and  common  Honefly,  Ji'er^the"" ' 
it  feems  to  be  in  great  Meallire  left  to  the  Prudence  of  the  Court  to  infllft  Lmds  as  for- 
fuch  corporal  Punifliment,  and  alfo  fuch  Fine  and  Lien  to  the  Good  Be-  [hef  pardin- 
haviour  for  a  ''  certain  Time  • ,  6V.  as  fliall  feem  moft  proper  and  adequate  ed  the  Of- 
to  the  Offence,   from  the  Confideration  of  the  Bafenefs,    Enormity,    and'^"<^^:  ^"'^ 
dangerous  Tendency  of  it,  the  Malice,  Deliberation  and  Wilfulnefs,  or  the  reiio!ed"up-^'' 
Inconfideratlon,    Suddennefs  and  Surprize  with  which   it  was  committed,  on  a  Scire  fa- 
the  Age,  Quality  and  Degree  of  the  Offender,  and  all  other  Circumflances '^'^l- ,  ^^ 
which  may  any  way  aggravate  or  extenuate  the  Guilt.  peri's  thau'hc 

InheritaTce 
of  the  Lands  was  not  forfeited.  (Vide  fupra  ch.  37.  fedl.  54).  But  in  1  Keb.  751  ihc  Judgrrent  is,  that  the. Lands 
fhall  be  forfeited  during  Life  ;  and  Dalifon  23.  a  Qna;re  is  made  by  what  Law  the  Lands  (hall  be  forfci;ed  any  faithcr 
than  during  Life:  Yet  3  Inft.  140,  218.  and  39  Afl".  pi.  i.  Abridged  Bro  Contempts,  9,  Fi'z.  Adife,  335.  Dyer 
188.  pi.  10.  Kitz.  Judgment,  174.  C0102S0.  S  P.  C.  38.  Lett.  B.  Owen  120.  Cro.  Eliz.  40,-.  Dalifon  23. 
fay,  in  general,  that  the  Land  flull  be  forfeited  without  adding  for  Life  ;  and  22  F.d.  3.  12.  pi.  26.  .Abridged  Fisz. 
forfeiture,  zi.  That  the  Offender  fliall  be  difinheiiicd.  '^  In  this  Part  of  the  Judgment  the  Hooks  above  ci'ed  ge- 
nerally agree.  '  B.  I.  ch.  21.  feit.  I,  2.  '  B.  I.  ch.  21.  feft.  5.  e  B.  i.  ch.  69.  fefl.  11,  13,  ^  B.  i.  cli. 
70.  feft.  12.  '  B.  I.  ch.  72.  fefl.  9.  •=  Co.  Entr.  356.  b.  Raft.  Entr.  47.  b.  pi.  3  4S.  a.  pi.  4.  ,  '  Co.  Entr. 
3  ;8.  a.  pi.  9,  10,  359.  b.  Raft.  Entr.  51.  b  pi.  I  2.  56.  a.  pi.  5.  57.  pi.  7.  <»  Co.  Entr.  360,  b.  Raft.  Entr.  ji, 
pi.  II.  "  Raft.  Ent.  49.  b.  pi.  6.  q7.  p.  7.  "  Raft.  Entr.  4.3.  pi.  S.  50.  pi.  10.  P  S.  P.  C.  182.  Lett  L 
">  3  Inft.  218.  B.  I.  c.  33.  fed.  36.  '  State  Trials,  Vol.  3.  fol.  487,  488.  Hcb.  62.  •  Raym.  Si.  1  Sid.  142, 
278.  3  Leon.  170.  '  Cro.  Jac.  498.  z  Rol.  Abr.  78.  H.  i.  1  Keb.  849.  Nov  qq,  103.  "  State  Tria'?, 
\o\.  2.  fol.  272.  Raym.  376.  "  i  Sid  214.  pi.  14.  f  See  Cro.  Ca.  jj.  a  Dcciec  of  the  Star.Ch.in,bei.  againil  a 
Judge  for  Bribery,  that  he  (htjuld  be  incapable  of  any  Office  of  Judicaiuie. 
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^f..7.  15.    And  at  this  Day  by  Force  of  5  Aima,  6.  and  4  Gcorg.  i.  1 1. 
and  6  G^w-j;-.  i.  23.   fet  forth  more  at  large,  Ch.  33.  &<??.  134  to  139.   the 
Ju'ges  upon  a  Conviftion  for  Larceny,  may  in  their  Difcretion  award  the 
Offender  to  the  Houfe  of  Corredion,  and  for  that  and  other  Felonies  with- 
in the  Benefit  of  Clergy,  inftead  of  giving  the  ufual  Sentence,  Gfr.  may  di- 
rect that  the  Offender  be  tranfported. 
•  Dslifon  20.       ^^^^  J  5^    gm  jj  .  leems  that  the  Court  cannot  be  authorifed  by  any  Let- 
lo^i'"'^  '''''  ters  Patents,  but  only  by  AG:  oi  Parliament,  to  inflidt  a  Punillinient  un- 
Co.  Lit.  13;.  known  to  our  Laws,  as  of  '^  Banifhment,  &c. 

'Salk.  56,  ^^^^   j^^    c  ]^(^fg^  That  the  Court  may  affefs  a  Fine,  but  cannot  award 

Skill.  634.     any  corporal  Punifliment  againfl  a  Defendant,  unlels  he  be  adiially  prefent 
in  the  Court. 

S>e5l.  18.    Note  alfo.   That  where  there  are  feveral  Defendants,  a  joint 
a  II  Co.  43,   Award  of  one  Fine  againft  them  all  is  ''  erroneous,  for  it  ought  to  be  fe- 
""^^Roll  Re      'v<zv:i\  againft  each  Defendant ;  for  otherwife  one  who  hath  paid  his  pro- 
74,  &c.         portionable  Part  might  be  continued   in  Prifon  till  all  the  otliers  have  ?!- " 
Supra  ch.  9.   £q  ^^^^  thcirs,  whicli  would  he  in  Effe(ft  to  punifli  him  for  the  Offence -of 

fed.  16.  -f^, 

,  Lev.  126.   another. 

«  Dy.  232.  Se5f.  19.  It  hath  been  "  adjudged,  that  where  a  Man  is  to  make  Fine 
f'co'Litt  ^"^  Pv-anfom,  the  Ranfom  muft  be  treble  the  Fine  at  leaft;  but  Sir  ^  Ed- 
i27°a,'''  ivard  Coke  ftrongly  argues.  That  Fine  and  Ranfom  are  in  legal  Under- 
ftanding  the  fame  Thing  under  different  Names,  .called  a  Fine,  becaufc  it 
makes  an  End  of  the  Bufinefs,  and  a  Ranfom,  becaufe  it  redeems  from 
Imprifonment ;  for  if  they  were  different  Things,  it  would  follow  that 
where  the  Books  fay.  That  a  Man  fhall  make  a  Fine  and  Ranfom,  they 
muft  be  taken  to  intend  that  he  ought  to  pay  two  different  Sums,  of  which 
there  is  no  Precedent. 

SeEl.  20.  A  Fine  is  under  the  Power  of  the  Court,  during  the  Term 
8  Co.  LItt.  ill  which  it  is  fet,  and  s  may  be  mitigated  as  fliall  be  thought  proper  3  but 
AdHge'^       after  the  Term  it  admits  of  no  Alteration. 

Raym.  376, 

377.  and  2(^A'    Of  Judsments  without  an  exprefs  Sentence  to  the  Punifhment  pro- 

there  (aid  -  ',       _-".      ^     1  ^         ir-    J 

that  Cro.  Ca.  per  to  the  Crime,  there  are  two  Kinds, 

251.  is  to  be^ 

1.  Outlawry. 

2.  Abjuration. 

h  Finch  of  ^'^-  21-  Judgment  of  Outlawry  is  ''  given  by  the  '  Coroner  at  the 
Law"356.  fifth  County-Court  upon  the  Party's  not  appearing  to  the  Exigent,  (which 
Dy.  223.  pi.  jg  ^  k  ^j.jj.  commanding  the  Sheriff  to  caufe  the  Defendant  to  be  demanded 
Bro.  Coro.  from  County-Court  to  County- Court  until  he  be  outlawed,  ^c.)  and  fuch 
166.  Judgment  is  '  entred  thus,  Idea,  &c.  per  judicium  coro7iatoris  Domini  Regis 

^,lf^^^\lL.co)mtatus  pradiB'  utlagatus  eft. 

ment  appear  EeB.  22.  It  feems  "  agreed,  that  when  a  Judgment  of  Outlawry  for 
not  by  the  Treafon  or  Felony  appears  of  Record  by  the  Sheriff's  Return  of  the  Exi- 
t^e'Exigent  gent,  and  it  hath  been  "  holden.  That  if  it  appears  not  by  fuch  Return,  but 
to  have  been  only  by  the  Coroner's  Return  of  a  °  Certiorari  to  them  diredled  to  certi- 
given  by  the  £v  ^yj^etj-jej.  the  Party  were  outlawed  or  not,   the  Party  is  as  much  f  at- 

Coroner,   it  is   -^  •' 


thus  under- 
flood. 


Coroner, 
erroneous, 


except  in  London,  where  the  Mayor  by  Cuftom  is  Coroner,  and  the  Judgment  is  given  by  the  Recorder.  Co.  Litt. 
288.  Bro.  Utlagary,  31.  Dy.  317.  pi.  6.  8  Co.  126.  a.  21  H.  7.  33.  Cro.  Eliz.  648.  pi.  3.  ^  Reg.  Jud. 
2.  a.  '3  Inrt.  212.  "-  Co.  Litt.  128.  b.  288.  b.  28  kK.  pi.  49.  Abridged  Bro.  Nonability,  25.  3  Inft.  212.- 
Theioal,  B.  1.  ch.  15.  S.  zo.  "  Co.'Litt.  288.  a.  But  the  contrary  feems  to  beholden,  Dy.  223.  pi.  23,  25.  and 
it  is  made  a  Qua;fe,  3;?  E.  3.  14.  a  b.  "  Vide  Rail,  Ent.  332.  a.  b.  2  H.  H.  P.  C.  399.  p  finch  of  Law  467. 
3  Inft.  5Z,  2IZ."    State  Trials,   Vol.  3.  fol.  324.     Bro.  Coro.  166, 

2  tainted. 
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tainted,  and  iL.ill  tbrfeir  lUid  lofe  as  much  as  if  Sentence  had  been  given 
againft  him  upon  Vcrdift  or  Confefiion. 

Sect.  23.     If  fuch  "  Outlawry  appear   to  the  Court   to  be  erroneous,  3,^,  "'^' ^'"' 
whereof  any  one  as  amicus  Curia  may  inform  them,  the  Party  fhall  have  ^H-H.  P.  c. 
Counfel  affigned  him  to  take  Advantage  of  the  Error  j    but  if  he  will^^^^^^^^.^,^ 
neither  bring  a  Writ  of  Error,   nor  plead  in  convenient  Time,   and  the  \'or3^  f. " 23] 
Outlawry  be  voidable  only  and  not  void,  the  proper  Execution  fliall   be  324.  334. 
^  awarded  againft  him,   but  no  Sentence  pronounced,    becaufe  the  Out-c^J-   ,    f 
la  wry  is  a  Judgment,  and  no  Man  fliail  liave  "^  two  Judgments  for  one  Law  389, 
Offence.  467- 

Seff.  24..    For  the  Nature  of  Abjuration,  (which  was  alfo  an  ■*  Attainder  Left,  c-^^' 
of  it  felf)  being  wholly  obfolete  at  this  Day,  I  lliall  refer  to  the  Citations  2 1 7.  Lett.  C. 
'  in  the  Margin.  '  '  ^^|'^-  ^"'°- 

SeSf.  25.    ^It  feems  to  be  generally  ^  agreed,  that  a  Man  can  no  other  !l^i]"7^4. 
way  be  attainted  of  Treafon  or  Felony  at  this  Day  but  only  by  Judgment  P'-  |"- 
by  exprefs  Sentence,  or  by  Outlawry  or  Abjuration  j   and  therefore  where  B,o"cofo 
an  Appellee  was  flain  in  the  Field  upon  a  Wager  of  Battle,  s  Judgment  226  or  227. 
was  given,  ^od  fufpemi'jtur  per  colhwi  in  order  to  entitle  the  Lord  to  his  Yl,'^'^  p'- 54- 
Efcheat.     But  I  know  of  no  other  Cafe  wherein  it  is  clear  at  this  Day,  bJ.' uro. 
that  a  Man  maybe  attainted  after  his  Death  :  It  is  faid  indeed  in  a  Note  no. 
it  Fitzherbert's  ^  Abridgment  of  a  Cafe  in  the  Time  of  Ediicard  III.  that  in^^^-  4-^23. 
"Eyre  it  hath   been  feen  that  a  Man  hath  been  attainted  by  Prefentmentaf- Abridged 
ter  his  Death;  alfo  it  was  holden  by  '  Markham  in  the  Time  of  Henry  lV.B'o.Coro.55. 
that  if  he  who  levies  War  againft  the  King  be  flain  in  Battle,  his  Lands  Fi,z  °Efc^°'t 
may  be  feifed  by  the  King.     And  it  is  faid  in  the  ^  Fourth  Report ^  That  if  .4.      ^  ^^ ' 
one  aiding  the  King's  Enemies  be  flain  in  open  Rebellion,  and  the  Chief  ^"P^^ '''•  23- 
Juftice  of  the  King's  Bench,  who  is  the  Sovereign  Coroner  of  E??^/.?;;^,  jV'fea.  i^' 
make  a  Record  of  it  upon  the  View  of  the  Body,  and  return  it-  into  the  '^^t  Sentence 
|];^King's  Bench,  he  fliall  forfeit  his  Lands.  [125]     And  this  feems  agreeable ^^J_^s^^^" 
to  34  £.  3.  12.   whereby  the  King  exprefly  referves  his  Prerogative  as  to  c>a°'iaw'rd  of 
Forfeiture  of  Wars,  but  grants  that  he  will  in  no  other  Cafe  feize  Lands leiony,  3  h. 
for  Treafon  whereof  the  Party  is  not  attainted  in  his  Life.     Yet  the  contra- ^"J-^^^j 5' 
ry  Opinion  feems  to  be  holden  in  the  Firjl  and  Third  ^  Injfitutes,  and  alfoEro.  Coio. 
by  "  Hale ;  and  to  this  "  Statmdforde  feems  alfo  to  incline.  j^l^'/^f* 

Law  389. 
467.  S.  P.  C.  34.  Lett.  C.  117.  Lett.  C.  122.  Lett.  C.  Fitz  Coro.  313,  33;.  3  Inft."  216,  217.  «  Supra  cb. 
9.  fea.  44.  and  ch.  32.  kCi.  6.  3  Inft.  216,  217.  '  Bro.  Coro.  166.  and  the  other  Books  under-cited,  s  fitz. 
Judgment,  225.  Co.  Lit.  390.3.  3  Inft.  212.  z  Inft.  283.  Plowd.  Com.  261.  b.  262.3.  Bro.  Efcheat,  24." 
*  Fitz.  Petition,  2  Co.  Lit.  390.  3.  Vide  Fitz.  Coro.  290,  312.  i  H.  H.  P.  C.  342.  and  the  ne.xt  Chapter,' feftl 
16.  where  a  Felon  killed  in  the  Purfuit  forfeited  his  Chattels,  and  the  Year,  Day  and  VVafte,  and  the  Mefne  Profits  of 
his  Lands  from  the  Tinne  of  the  Felony.  '  7  H.  4.  46.  b.  but  denied  by  Gafcoign  ;  and  'tis  faid  by  Brown,  in 
Plowd.  Com.  263.  a.  that  the  ancient  Law  was  fo.  See  alfo  Plowd.  Com.  262.  a.  and  Dalt.  ch.  89  "  4  Co  c' 
b.     '  '  3  Inft.  27.     Co.  Lit.  13.        "  H.  P.  C.  17.     i  H.  H.  P.  C.  342,  343.        ?  S.  P.  C.  188,  1S9. 
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CHAP.     XLIX. 

Of  Forfeiture    of  Lmjds  and    Goods,    Lofs  of  Do'uocr^    and 
CofTuption  of  Blood. 


AN  D  now  I  am  to  fliew  the  Confequences  of  an  Attainder  or  Con- 
vjdtion  of  Treafon  and  Felony,  which  I  fhall  confider  under  the  fol- 
lowing Particulars. 

I;  What  fliall  be  forfeited  by  the  Offender.  , 

2.  Where  his  Wife  lofes  her  Dower. 

3.  How  far  his  Blood  is  corrupted. 

As  to  the  firft  Point,  I  il:iall  endeavour  to  fhew, 

1.  What  is  forfeited  by  the  Common  Law, 

2.  What  by  Statute, 

3.  To  what  Time  the  Forfeiture  fliall  relate, 

4.  What  fliall  be  done  with  the  Goods  of  an  Offender  before  they 
are  actually  forfeited. 

As  to  the  firft  Particular,  viz.    What  is  forfeited  by  the  Offender,  by 
the  Common  Law :  I  fliall  endeavour  to  fliew, 

1 .  Where  his  Lands  are  forfeited  by  the  Common  Law. 

2,  Where  his  Goods. 

*  Inft.  19.  ^^^'  ^'  -^"^  ^'■'^  ^^  *°  ^^^  Forfeiture  of  Lands,  it  feems  agreed,  that 
3  Co.  2,  3.  by  the  Common  Law  all  Lands  of  Inheritance  whereof  the  Offender  w 
I  H.  H.  P.  c.  a  feifed  in  his  own  Right,  and  alfo  all  Rights  of  ^  Entry  to  Lands 
*3°i'nft!V9/'the  Hands  of  a  Wrong-doer,  are  forfeited  to  the  '  King  by  an  Attainder 
3  Co.  2, 3.  of  High  Treafon,  and  to  the  Lord  of  whom  they  are  immediately  hol- 
tuK  o/'T  Ed  den,  by  an  Attainder  of  Petit  Treafon  or  Felony :  And  that  the  Lands 
3. 2.  "  whereof  a  Perfon  attainted  of  High  Treafon  dies  ^  feifed  of  an  Eftate  in 
"  Co.  Lit.  2.  pgg  ^j-g  actually  vefted  in  the  King  without  any  Office,  becaufe  they  can- 
tLeon^^2i*'  notdefcend,  the  Blood  being  corrupted,  and  the  Freehold  fliall  not  be  m 
and  infra  s.    Abeyance. 

*3-  $(,^^  2.     But  it  feems  ^  agreed,  that  by  the  Common  Law  fuch  Lands 

\^z.    '   '  "were  not  vefled  in  the  adtual  Poffeffion  of  the  King  during  the  Life  of  the 

'  3  Co.  10.  Offender  without  an  Office. 

S°P^c'm,  ScB.  3.     Alfo  it  ^  feems  clear,   That  the  Lord  cannot  enter  into  the 

D.        '  '  Lands  holden  of  him  upon  an  Efcheat  for  Petit  Treafon  or  Felony,  with- 

Bro.  Coro.  ^^  ^  fpecial  Grant,  till  it  appear  by  due  Procefs  that  the  King  hath  had 

rLeon.'°2',.  his  Prerogative  of  the  Year,  Day  and  Wafle. 

Infra  S.  23. 

*  S.  P.  C.  191.  D.     ritz.  Tr.iv.  48.     Affife  166. 

Se5f.  4. 


in 
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SeSt: A^.  It  is  '  faid,  Tliat  the  Inheritance  of  Things  not  lying  in  Tc-^  3  Inft.  ^9^ 
nure,  as  of  Rents-Charge,  Rents-Seek,  Commons,  Gfc  fliall  be  lorfeited"' 
to  the  King  by  an  Attainder  of  High  Treafon,  and  that  the  Profits  of  them 
fliall  be  alfo  forfeited  to  the  King  by  an  Attainder  of  Felony  during  the  Life 
of  an  Offender,  and  that  the  Inheritance  fiiall  be  extinguiilied  by  his  Death  j 
for  it  cannot  efcheat,  becaufe  there  is  no  Tenure,  nor  Dcfcent  becaufe  the 
Blood  is  corrupted. 

Sect.   5.     But  it  is  ""  faid,  That  no  Right  of  Adion  whatfoever  to  Lands'"  3  Co-  2.  ?• 
of  an  Eftate  of  Inheritance  are  forfeited,  either  by  the  Common  Law,  or  ^  j^^j^^J,  j,^ 
by  the   Statute;    and   it  feems  agreed,    That  no  '  Right  of  Entry  into  242,  243. 
fuch  Lands  whereof  there  is  a  Tenant  by  Feoffment,  or  other  Title,  nor  Y"^^  '"'•■* 
^  \Jk,  (except  only  Lands  conveyed  '  fraudulently  with  an  Intent  to  avoid  ac'^j^^.^Enuy* 
Forfeiture,)  nor  '  Condition,   were  liable  to  be  forfeited  before  the  Statute congeable  2iJ. 
of  33  H.  8,  and  that  «  Land  in  Tail  could  not  be  forfeited  after  the  Statute  3  ^"^^^  3- 
of  Wefim.  2.  but  only  for  the  Life  of  the  Tenant  in  Tail,  till  the  Statute  ^  j  i„V  ,g. 
of  26  H  8.    13.  iH  H.P.C. 

Sect.  6.     It  '^  feems,  That  the  Profits  of  fuch  Lands  whereof  a  Perfonf'''2p^pl  y^j,^^ 
attainted  of  Felony  is  feifed  of  an  Eflate  of  Inheritance  in  the  Right  of  his  34.  pi.  1,  2. 
Wife,  or  of  an  Eftate  for  Life  only  in  his  own  Right,  are  forfeited  to  the'  M'jf'p^A 
King,  and  that  nothing  thereof  is  forfeited  to  the  Lord.  \^^_ 

Se£t.  7.     It  feems  '  agreed,  That  by  Force  of  a  fpecial  Cuflom  a  Copy- ^  3  lift.  19. 
hold   of    Inheritance   may  be   forfeited  by  an  Attainder  or  Convi6lion  of  pif»i,^r '  ^''' 
Treafon   or  Felony:  Alto  it  hath  been   ^  holden.  That  by  Cuflom  it  may  ;54,'555." 
be  forfeited  for  Treafon  or  Felony,  even  without  a   Convidtion ;  alfo  it  '  ^y^^  289. 
feems  the  flronger  Opinion,  That  it  fliall  be  forfeited  by  an  Attainder  of^QJl{^  ^^^ 
Treafon  or  Felony  of  Common  Right,  without  any  fpecial  Cufiiom,  butj/z,  jgi. 
*"  not  by  a  Convidion  only.  '  ^-  ^-  ^-  C' 

SeSl.  8.     It  feems  "  agreed.  That  by  the  Common  Law  upon  an  At-i>  j'lnd.  ig. 
tainder  of  Felony,  the  King  had  a  Right  utterly  to  wafle  the  Lands  holden  f '«  ^f'^* 
of  any  but  himfelf,  whereof  the  Perfon  attainted  was  feifed  of  an  Eflate  j^^^'  3°''^'  \ 
of  Inheritance,  either  in   his  own  or  in  his  °  Wife's  Right,     p  And  it  is  4  AiF.  pi'.  4;    ■ 
faid  by  fome.  That  the  King  hath  both  this  Right,  and  alfo  a  Right  to'  V°''' V"^' 
hold  fuch  Lands  for  a  Year     and   a  Day;    but  it   is   holden  by  others,  J  Leo^.^.^* 
That  the  Right  to  hold  over  the  Lands  for  a  Year  and  a  Day  was  given ''  '  Buift.  ij. 
to  the  King  in.  Lieu  of  the  Wafle ;   and  this  feems  "i  implied  in  ^^'"'''^'^^  ^f'^Ts'zi 
Charta,    Cb.  22.    which  faying.  That  the   King  fliall  not  hold    over  the  22 o'.      '^''* 
Lands  of  thofe  convidled  of  Felony,  but  for  one  Year  and  a   Day,    and  S«  Godbolt 
making  no  Mention  of  the  Wafle,  feems  plainly  to   intimate  that  at  the  ^y^^'^^   g 
Time  of  the  Making  of  that  Statute  the  King  was  thought   to'  have  no'  2 Jon.  189.' 
other  Right  but  only  to  the  Year  and  Day.     Yet  the  Statute  of  Pr^rc- ^'^_^"' 3?.  39' 
gatha  Regis   made  in  the   17th  of  Ed.  2.    having   declared   the  King's  2  Keb.'45''i.  ' 
Right  to  the  Year  and  Day,  and  alfo  to  the  Wafle;  it  feems  to  have  beenp'-  23. 
the  more  general  '  Opinion  fince  that  Time,   that  he   hath  a  Right  to  ^°,j^^' "^"P^^ 
both.      Indeed  if  this   Statute   had  been  againfl   the  exprefs   Purview  ofjs. 
Magna  Charta,  it  would  have  been  clearly  repealed  by  thofe  many  fubfe-"  '^ Lev.  263. 
quent  Statutes  which  repeal  all  Statutes  contrary  to  Magna  Charta;   but*]  ^^^ '^^'' 

"  4  Co.  124  b, 
S.  p.  C.  190,  igi.      Staundf.  Prerog.48,  49,  50.          •  Fitz.  Coro.  327.     Vide  Fitz.  Core.  332.  P   Vide  z  Inlh 

36,  37.     S.  P.  C.  190,  191.     Staundf.  Prerog.  48,  49,  50.  1  See  the  Books  above  cited  ;  yet  it  feems  admitted 

8  Ed.  3.  Fitz  Traverfe,  489.  Prefcription,  50.  That  the  King  was  intitled  to  the  VValle  as  to  the  Vear  and  Day  fmce 
this  Statute.  '  Bro  Coro.  206,  208,  209,  210.     Fitz.  Coro.  290,  308,  310,  312,  327,  358.   Regifler  16;.     Fit?;. 

Traverfe,  19.  S.  P.  C.  tqo,  igi.  Staundf.  Prerog.  48,  49,  50.  49  Ed  3.  ii.pl. 3.  4Co.iz4.b.  But  49  Aflf. 
pi.  21.  the  contrary  feems  to  be  holdsn.  2  Inll.  36,  37.  Fitz.  U'.lagary,  2.  See  alfo  Fitz.  Coro.  28J,  390,  332,  344. 
And  it  feems  agreed,  That  the. King's  Prerogative  of  ihe  Wade  ii  not  grantable  over,  except  only  as  to  iuch  IntereAt 
which  by  Virtue  of  it  are  aftually  vefted  in  him.     Fitz.  Coro.  3  10.     S.  P.  C.  191.  Lett.  E.    Staundf  Prerog  50. 
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being  not  contrary  to  the  exprefs  Words  of  it,  but  only  to  what  is  argu- 
mentatively  drawn  from  it,  it  may  be  well  argued  that  it  is  flill  in  Force. 

As  to  the  fecond  Point,  viz.  Where  the  Goods  of  the  Offender  fhall  be 
forfeited  for  Treafon  or  Felony,  I  fliall  endeavour  to  fliew, 

Firfi^  What  Goods  are  liable  to  fuch  Forfeiture. 
Secondly^  In  what  Cafes. 

a  staundf.  ^^^ ^  ^      ^g  ^^  ^^  fjj-ft  of  thefe  Particulars,   it  feems  *  agreed,  That 

rerog.  4;,  ^^  Things  whatfoever  which  are  comprehended  under  the  Notion  of  a 
S.  P.  C.  187.  perfonal  Eflate,  whether  they  be  in  Aftion  or  Poffeffion,  which  the  Party 
c'  Ca  66  h^th,  or  is  intitled  to  in  his  own  Right,  and  not  as  Executor  or  Admini- 
iTcc^izV    ftrator  to  another,  are  liable  to  fuch  Forfeiture. 

It  is  holder).  ^^^_  jq_  Alfo  it  ''  fecDis  to  be  fettled.  That  a  Bond  taken  in  an- 
fog^ts".  b-''  other's  Name,  or  a  Leafe  made  to  another  in  Truft  for  a  Perfon  who 
andS.P.  C.  is  afterwards  convided  of  Treafon  or  Felony,  are  as  much  liable  to  be 
188.  ch.28.  forfeited,  as  a  Bond  made  to  him  in  his  own  Name,  or  a  Leafe  in  Pof- 

That  a  Fe-  ' 

Ion  Ihall  for-    lellion. 

feit  the  Seol.  II.     Alfo  it  "  feems  to  be  in  a  great  Meafure  fettled.   That  the 

SheJs  ftoien  '^'^^^  °^  ^  Term  granted  by  a  Man  for  the  Ufe  of  himfelf,  his  Wife  and 
by  him,  but  Children,  6?c.  is  liable  in  like  Manner  to  be  forfeited,  if  fraudulently 
the  Authori-  made  with  an  Intent  to  avoid  a  fubfequent  Forfeiture ;  but  that  it  fliall 
iS  Polntr  be  forfeited  fo  far  only  as  it  is  referved  to  the  Benefit  of  the  Party  him- 
viz.  44Ed.  3.felf,  if  made  bona  fide ^  whether  before  or  after  Marriage,  for  good  Con- 
•♦f-  fideration  without  Fraud,  which  is  to  be  left  to  a  Jury  on  the  whole  Cir- 

Jj'^/j.g^'^j'.g.cumftances  of  the  Cafe,  and  fliall  never  be  prefumed  by  ^the  Court  where 
323. 334. 376, it  is  not  exprefly  found. 

feem  fuV  »  ^^^-  ^^-  ^^  ^^^^  ^^^^  ^  adjudged,  That  a  Power  of  Revocation  of  the 
come  up  to  it  Truft  of  a  Settlement  referved  to  the  Grantor  is  not  liable  to  be  forfeited, 
except  where  jf  j^  depend  ou  fomething  Perfonal  to  be  done  by  the  Grantor  himfelf,  as  the 
Ire'\v?ived!     Making  the  Deed  of  Revocation  under  his  own  Hand  and  Seal. 

or  of  fuch  a 

Nature  as  not       2.  Perfoual  Things  liable  to  Forfeiture  fhall  be  forfeited  in  the  following 

to  be  diftin-      r>  r 
guilhable  Cales. 

from  others         Se^.  1 3.      I/?,  Upon  a  ^  Convidtion  of  Treafon  or  Felony. 
Kind^ls'corn      '^^^-  M-     ^i^/y.  Upon  a  fiigam  fecit  found    before  a  Coroner,    upon 
ouTof  a  Bag,  an  Inquifition  of  Death  taken  upon  View  of  a  dead  Body ;   as  to  which 
&c.  it  is  '  agreed,   That  where-ever  a   Perfon  found  Guilty  by  fuch  Inqueft 

y,"6.  *  ^^°"  either  as  a  Principal  or  as  an  AccefTary  ^  before  the  Fad;,  is  found  alfo 
I'And.  19.  to  have  fled  for  the  fame,  he  forfeits  his  Goods  abfolutely,  and  the  If- 
Moor  100.^^  £^gg  q£  }^jg  Lands  till  he  be  acquitted  or  pardoned,  Alfo  it  is  ''  agreed. 
That "a^erm  That  where  one  indifted  of  any  Capital  Felony,  either  as  Principal  or 
limited  to  AccclTary  before  or  after,  before  Juftices  of  Oyer,  &c.  is  acquitted  at  his 
anTnmvt  Trial  but  found  to  have  fled,  he  fliall  incur  the  like  Forfeiture  of  his 
fted  in  the  Goods,  but  not  of  the  Iffues  of  his  Lands,  becaufe  by  the  Acquittal  the 
Party  himfelf,  L^^d  is  difchargcd,  and  confequently  the  Iffues.     And  it  hath  been  '  hol- 

feitable. 

•>  Cro,  Ja  312,  313.  Hob.  214.  and  the  Books  cited  to  the  following  Sedlion.  '  2  Keb.  564,  608,  644,  763,  772. 
I  Lev  2;g.  Lane  54,  113.  i  Mod.  16,  38.  Hardr.  466.  1  Ander.  294.  Raym.  120.  2  Rol.  Abr.  34.  pi.  r, 
2.     I  Rol.  Abr.  343.     F.  5,  6,  7.     March  4;,  88.     i  Sid.  260,  403.     i  Keb.  909.  ^  z  Keb.  564,  644,  763, 

yyz.  I  Lev.  279.  I  Mod.  16,  38.  Vide  infra  feft.  26.  <=  ;  Co.  109.  Supra  ch.  33.  feft.  129  and  the  Books 
cited  to  the  three  foregoing  Seftions.  f  S.  P.  C.  i  83,  184,  191.  c.  192.  a.     H.  P.  C.  271.     Staundf.  Prerog.  46. 

Keilw   68.  b.     Dy.  239.  pi.  36.      5  Co.  1  to.  8  Secus  if  he  be  found  Acceffary  after,  for  the  Iticjiftmem  :■    o  far 

void.  S.  P.  C.  184.  A.  B.  Supra  ch.  9  fta.  26.  "  S.  P.  C.  1 84.  A.  B.  .91.  G.  H.  P.  C.  271.  Keilw.  68.  b. 
5  Co.  1 10.    Fitz.  Forfeiture,  35.         j  H.  P.  C.  271.    S.  P.  C.  1 84.  B.    Fitz.  Coro.  206. 

den. 
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den,  That  the  Law  is  the  fame  as  to  the  Finding  of  afnganijccif  upon  an 
Acquittal  of  an  Indiftment  of  Petit  Larceny.     But  it  is  '  certain,  That'll  PC. 271. 
the  Party  may  in  all  Cafes,  except  that  of  the  Coroner's  Inqueft,  traverfe  3^,^^  .^■2^*- 
the  finding  of  -xfttgam  fecit.     Alfo  it  feems  ''  agreed.  That  whenever  the  ch.  g.  ka. 
Indiftment  againft  a  Man  is  fufficient,  the  Finding  ay/z^^w/^aV  will  notsi.jz- 
hurt  him  j  and  that  in  all  Cafes  the  Particulars  of  the  Goods  found  to  be^'^""-  ^°''°- 
forfeited  may  be  traverfed.  "H.  P.C.  271. 

SeSl.  15.     -^dly^    Upon  a  Default  till  the  Award  of  an  Exigent,    as  to^-  P_  C.  184. 
which  it  is  "  agreed.  That  if  one  make  fuch  a  Default  either  upon  an  Ap-p]'^  -2.'  ^'  * 
peal  or  Indidlment  of  a  capital  Felony,   he  forfeits  his  Goods  unlefs  he  Abridged 
was  pardoned  before  the  Exigent  was  awarded  ;  and  it  hath  been  ^  holden,  ^^|^^^  ^  '^' 
That  the  Law  is  the  fame  as  to  fuch  a  Default  upon  an  Indi(5tment  of Bro.  Coro.  1 7. 
Petit  Larceny:    However  it  is  clear.  That  where-ever  Goods  are  fo  for-'  Fuz.  Coro. 
feited,   they  are  not  faved  by  an  Acquittal  at  the  Triiil.     But  it  fecms  °  ^"forfeiture 
greed.  That  they  are  faved  by  a  Reverfil  of  the  Award  of  the  Exigent,  for  28. 
an  Error  either  in  Fad  or  in  Law;  as  for  the  Imprifonment  of  the  De-^-^-^-  '^3- 
fendant  at  the  Time  when  the  Exigent  was  awarded,  or  for  U  Defedt  in  thcstatndf.  Pre- 
Indidlment,  Appeal  or  Procefs.  rog.  47. 

Se£f.  16.     4//j/)',  Upon   a  ^  Prefcntment  by  the    Oaths  of  twelve   Men,  f,[°;j^^°^°^  ^^ 
That  a  Perfon  arrefted  for  Treafon  or  Felony,  fled  from,  or  refifted  thofe  1  roII.  Abr. 
who  had  him  in  Cuftody,    and  was  killed    by   them   in  the   Purfuit  or  793- 
Scuffle.  Vz^fill: 

Se£f.  17.     5/M',    By  being  ^  waived  or  left  by  a  Felon  in  his  Flight,  Cro.  EI.  4,72. 
from  thofe  who  either  adtually  do  purfue  him,  or  are  apprehended  by  him  s  '^o- '  lo-  b. 
fo  to  do,  whereby  he  forfeits  the  Goods  fo  waived,  whether  they  be  hisdH.'p.c.27i. 
own  ^  proper  Goods,  or  the  Goods  of  others  ftolen  by  him,  which  fhall'  s  Co.  no. 
not  be  reftored  to  the  right  Owners  but  upon  a  proper  Profecution,  as  hath'^'  V.','' 
been  more  fully  fhewn,  Chap.ZT^.  from  6'f«'.  49. /o  58.  18. 

SeSf.   18.     As  to  the  fecond  Particular,  viz.  What  is  forfeited  by  Sta-H  P.C.  271. 
tute  :  It  is  enafted  by  26  i?.  8.  13.    That  every  Offender  and  Offenders  being'^f°'^-J^^'- 
hereajter  laiofuUy  convicled  of  any  Manner  of  High  'Treafo?is  by  Prefentme?it,  S.P.C.184.D. 
Conjejpon,  VerdiSi  or  Procefs  of  Outlawry^  according  to  the  due  Coitrfe  (7«^Co.  Lit.  259. 
Ciijlom  of  the  Comjnon  Laws  of  this  Realm,  fall  lofe  and  forfeit  to  the  King,  his  fog.  47.  '  ' 
Heirs  and  Succeffors,   all  fuch  Lands,   Teiiements  and  Hereditaments,  which  Cxo.]a..^6^. 
any  fuch  Offender  or  Offenders  fall  have  of  any  EJiate  of  Inheritance,  in  Vf^^\^°Q°^'^' 
or  Poffefion,  by  any  Right,  "Title  or  Mea?is,  within  the  Rcahn  of 'Eng\:\nA,  £^289,290,29^, 
elfewhere  within  a7ty  of  the  King's  T)ominions,  at  the  Time  of  any  fuch  Treafon  i^^- 
committed,  or  atty  Time  after.      Saving  to  every  Perfon  and  Perfons,  their  ^^^  ^  Jg"*' 
Hei?-s  and  Succeffors,  other  than  the  Offenders  in  any  Treafons,  their  Heirs  191.  Lett.  B. 
and  Succeffors,  and  fuch  Perfon  and  Perfons,  as  claim  to  any  their  Ufes,  ^^i^V"/"'. 
fuch  Rights,    Titles,    Inter  efts,    Poffeffms,    Leafes,   Rents,   Offices  and  othe7-\\l^^^^  Q^J^i 
Profits,  which  they  fall  have  at  the  Day  of  committing  fuch  Treafons,  or  at  260.  b. 
any  Time  before,  in  as  large  a?id  ample  Manner  as  if  this  A'^  had  never  been  ^"^,  ^""^'• 
had  nor  made.     And  the  fame  is  enadled  in  near  the  fame  Words  by  5  Gf  6  re  wiiether  * 

Md.  6.   I  I.  'lie  Law  in 

SeSl.  19.  And  it  is  farther  enaded  by  33  Hen.  8.  That  if  any  Perfon  or'^^^f^^^^f 
Perfotis  fall  be  attainted  of  High  Treafon  by  the  Courfe  of  the  Common  Laws,  by  34E.3.  i  z. 
or  Statutes  of  this  Realm,  in  every  fuch  Cafe  every  fuch  Attainder  by  the  Common  '*'""  Notice 
Law  (hall  be  of  as  good  Strength.,  Value,  Force  and  PffcB,  as  if  it  had  been  done  4  g .  fea.  2  5 . ' 
by  Authority  of  Parliament  -,  And  that  the  King,  his  Heirs  and  Succeffors,  fa  II  Saundf.  Pre- 
have  as  much  Benefit  and  Advantage  by  fuch  Attainder,  as  well  of  Ufes,  Rights,  e°|  p  ^^  ^/g^^ 
Entries,  Coiiditions,  as  Poffefjions,  Reveifons,  Remainders  and  all  other  Things,  ch.  25. 

5  Co.  log. 
Cro.  Eliz.  611.  pi.  18.  693.  pi.  3.  •>  S.  P.  C.  186.  ch.  2;.  and  29  E.  3.  29.  b.    Abridged  Fitz.  Avowry,  253. 

fecms  exprefs  to  this  Purpofe.      But  3  Inft.  227.  and  5  Co,  109.  b,  it  is  faid,  That  the  Felon's  proper  Goods  are  not 
forfeited  as  Waifs,  but  as  the  Goods  of  a  Fugitive. 

as 
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as  if  it  had  been  done  and  declared  by  Authority  of  Parlianmit,  and  JJmU  he 
deemed  and  adjudged  in  aBtial  and  real  PoJJtJJion  of  the  Lands,  Tenements, 
Hereditaments,  Ufes,  Goods,  Chattels,  and  all  other  Ttmigs  of  the  Offenders 
fo  attaitited,  which  his  Highncfs  ought  lanffidly  to  have,  aiid  which  they  being 
fo  attainted  ought  or  might  lawfully  lofe  or  forfeit,  if  the  Attainder  had  been 
done  by  Authority  of  Tadiamcnt,  without  any  Office,  or  Itiquifition.  to  be  found 
of  the  fame  ;  any  Law,  Statute  or  Ufe  of  the  Realm  to  the  contrary  thereof  in 
any  wife  notwith/landi?tg.  ■ 

SeS}.  20.  Saving  to  all  and  every  Perfon  and  Per  fins,  and  Bodies  Po~ 
litick,  and  their  Heirs,  Affigns  and  Succeffors,  and  every  of  than  {other  than 
fuch  Perfon  and  Perfons  %vhich  hereafter  foall  be  attainted  oj  High  Treafon, 
and  their  Heirs  and  Affigns,  and  every  of  them,  and  all  and  every  other 
Perfon  and  Perfons,  claiming  by  them  or  any.vf-theni,  or  to  their  Ufes,  or  to 
the  Ufes  of  any  of  them,  after  the  faid  'Treafcns  committed,)  all  fuch  Right, 
Title,  Ufe,  Pofjeffion,  Entry,  Reverfions,  Remainders,  Inter efs.  Conditions, 
Fees,  Ofjces,  Rents,  Annuities,  Commons,  Leqfes,  and  all  other  Commodities, 
Profits  and  Hereditaments,  whatfoevcr  they  pr  any  ofi  them  fi:ould,  tnight  or 
ought  to  have  have  had,  ij  this  ASl  had  never  been  had  or  made. 

In  the  Conflruclion  of  thefe  Statutes  the  follovving  Points  feem  moft 
confiderable. 

•S.P.C.  187.  SeSl.  21.  jfi.  It  is  '  fettled,  That  they  are  not  repealed  by  i  Ma.  Seffi. 
D^ef'28^  I.  ch.  I.  which  enads,  That  no  Pains  of  Death,  Penalty  or  Forfeiture  in 
1  H.  H.  "p.  C.  any  wife  enfiue  or  be  to  any  Offender  or  Offenders,  fior  the  Doijig  or  Committing 
241,356.  any  Treafion,  Petit  Treafion  or  Mifip'ifon  of  Treafon  other  than  fuch  as  be  in 
Co!  Lit!"  372'''^'^  ^/i^/a/^  25  Ed.  3.  ordained  and  provided;  for  the  Words,  other  than 
391.  '  fuch  as  be  within  the  Statute  of  i<^  Ed.  3,  Z§c.  fliall  not  be  taken  to  refer 
^•"V^^  ^1?°'"  ^°  the  Pains,  Penalties  and  Forfeitures  which  are  mentioned  in  the  Be- 
foHowTng  ^  ginning  of  the  Sentence,  but  to  Treafons,  Petit  Treafons  and  Mifprifion  of 
Seaions.        Trcafon,  which  are  laft. mentioned. 

=^0^322.  ^^^^  22.  zdly.  It  is  ''  agreed,  That  Eftates  in  Tail  are  forfeited  by 
*■  3  Co.  2,  3.' Force  of  thofe  Words  in  26  H.  8.  of  any.Efiate  of  Inheritance,  which  mu^ 
1  Leon.  270,  be  void,  if  they  do  not  include  Eftates  in  Tail,  for  Eftates  in  Fee-fimple 
Moor  12;.  were  forfeited  before.  Alfo  it  hath  been  "^  adjudged.  That  where  Lands 
Hob^  340,  are  given  to  a  Man  and  his  Wife,  and  the  Heirs  of  their  two  Bodies,  the 
3+'-  Intail  is  forfeited  by  his  Attainder,  and  the  Heir  as  much  difabled  as  if  the 

cited  and  \-  ^'  Gift  had  been  made  to  the  Heirs  of  his  Body  in  general, 
greed,  Cro.         ScB.  23.     3J/y,    It  was  ''  fettled  in  the  Marquefs  of  Winchefier's  Cafe, 
Ca.  428.        That  the  Right  to  a  Writ  of  Error  to  reverfe  an  erroneous  Common  Re- 
Moor  323.     covery  is  not  forfeited  by  thefe  Statutes ;  alfo  it  is  '  agreed.  That  a  nicer 
Lit.  Rep.  100.  Rigl^it  of  Adion  to  Lands  in  the  Hands  of  a  Stranger,  as  of  a  Difcontinuee, 


or  of  the  Heir  of  a  Diffeifor,  is  not  forfeited  :  ^  But,  That  a  Right  of  En- 
's Co.  2,  3.  try  into  Lands  to  which  a.  Perfon  attainted  of  High  Treafon  is  intitled,  is 
Hob.  340,  ^g  much  forfeited  as  Lands  in  PofTeffion  ;  but  yet  that  the  King  fliall  e  not 
t'co.  13.  be  adjudged  in  Poffeflion  of  fuch  Lands  without  an  Office,,  and  Scire  facias, 
4  Co.  58.  a.  or  Seizure  on  fuch  Office  ;  for  the  Words,  That  the  Kingfi:all  be  deemed  in 
?H°h'p 'c-P#^^''  'without  Office,  fliall  have  this  Conftrudlion,  That  he  fliall  be  in 
242  Poffeffion  without  Office  in  the  fame  Manner  as  he  fliould  have  been  upon 

8  3  Co.  1 1,  a.jjj^  Office  found  at  Common  Law  :  But  at  the  Common  Law,  if  a  Diilcifce 
t  Leon.^2u'  had  been  attainted  of  High  Treafon,  and  the  Seifin  found  by  Office,  tlie 

9  Co.  9!.  a.  King  fliould  not  have  been  in  Pofleffion,  without  a  Scire  facias,  or  a  Sei- 
Suprifea.     fureatleaft. 


242. 


I,    2. 


.:  p. a 
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ScB.  24.     4tlily,  After  two   contradidlory  Judgments  upon  the  Tame 
Point,  it   was  at  laft  ^  fettled  by  a  Majority  of  the  Judges  in  Stone  and«Cro  Ca  427. 
Neiv/mf2's  Cafe,  That  where  a  Tenant  in  Tail  of  the  Gift  of  the  CrownVj^Je  pi°;^'^- 
makes  a  Feoffment  in  Fee,  the  R.evcriion  being  ftill  in  the  Crown,  and  ,"i7,'hJ'.C. 
afterwards  is  attainted  of  High  Trcafon,  the  Right  of  the  Intail  is  forfeit- 243. 
ed  to  the  Crown  ;  becaufe  the  Reverfion  continuing  always  in  the  Crown, 
the  Intail  could  not  be  difcontinued,   but  the  Heir  might  have  entered  after 
the  Death  of  the  Feoffor,  without  bringing  any  Action ;  and  tho'  the  In- 
tail  by  fuch  a  Feoffment  be  put  in  Abeyance  as  to  any  Benefit  which  the 
Feoffor  himfelf  may  claim  from  it ;  yet  fince  it  is  not  turned  to  a  Right 
of  Adtion,  and  would  have  continued  ftill  in  him  for  the  Benefit  of  the 
Heir,  if  he  had  not  been  attainted,   (as  appears  from  the  Form  of  a  Writ 
of  Formedo7i,  which  fuppofes  that  the  Right  defcended  to  the  Heir  from 
the  Feoffor,  and  confequcntly  that  it  was  in  him  at  his  Death,)  it  fliall  like- 
wife  continue  in  him  for  the  Benefit  of  the  King. 

SeSi.  25.      5thly,  It  was  folcmnly  adjudged  in  the  Exchequer  Chamber 
in  ''  Shcffii'Id's  Cafe,  and  a  Judgment  to  the  contrary  in  the  Exchequer  re- "Hob.  334, 
verfed.  That  where  one  attainted  of  High  Treafon  is  feifed  of  a  defeafiblep*^: 
Eflate  in  Tail,  and  hath  at  the  fame  Time  a  Right  to  an  ancient  Intail  ^c.*" 
which  is  difcontinued,  he  forfeits  both  the  Intail  in   Poffeflion,  and  the  2  Rol  Rep. 
Right  to  the  old  Intail;  for  the  firfl  is  within  the  exprefs  Words  of  26  H.  3°5.  ^"<=- 
8.  and  the  latter  within  thofe  of  33.     And   it  by  no   Means  follows,  that 
becaufe  naked   Rights  of  Aftion  to  Lands  in  the  Hands  of  the  Heir  of  a 
DifTeifor,  or  of  a  Difcontinuee,  are   not  within   the  Meaning  of  the  Sta- 
tute, as  it  is  "^  fettled  that  they  are  not;  therefore  alfo  a  Right  to  Lands -=  Supra  Sea. 
in  the  Hands  of  the  Perfon  attainted  himfelf  is  not  within  the  Meaning  of  ^3- 
it ;  for  the  Forfeiture  of  fuch  naked  Rights,  might  not  only  be  of  dangerous 
Confequence  in  unfettling  PofTefHons,  but  might  alfo  be  highly  prejudicial 
to  Strangers  whom  the  Statute  by  an  exprefs  Saving  plainly  intends  to  fa- 
vour ;  but  the  Forfeiture  of  the  Offender's  Right  to  his  own  Lands  can  htijCo  12,1?. 
of  no  Prejudice  to  any  but  himfelf  and  his  Heirs,  to  whom  the  Statute  is  ■  H.  H.  P.  C. 
fo  far  from  intending  any  Favour,  that  it  exprefly  excludes  them  from  all  p^^f^  ,  g 
the  Benefit  of  the  Saving  Claufe.  I'And.  zgj. 

Se&.  26.     6thly,  It  feems  ''agreed,     That  a  Power   of  revoking   the '^''°°^  303- 
Ufes  of  a  Settlement  may  be  forfeited  by  Force  of  33  i?.  8.  if  the  Exe-;^i^°,"-  '2|; 
cution  of  it  require  nothing  but  what  may  be  as  well  performed   by  any  &c. 
other  Perfon,  as  by  the  Party   himfelf,    by  whom   it   was   referved ;  as '  ^°-  ^^P- 
the  Tender  of  a  Ring,  &c.     Alfo  it  was  adjudged  \n'  E?igk field's  Cafe,  J  ^'co.  12. 
That  the  Mention  of  fuch  Confiderations  and  Inducements  for  the  refer-  and  the  other 
ving  of  fuch  a  Power  of  Revocation  in  the  Preamble  of  it,  as  are  ii-)fe_  Books  above 
parable  from  the  Perfon,  do  not  alter  the  Cafe  if  nothing  of  this  Kind  be  CiVd  and  a- 
inferted  in  the  Provifo  it  felf,  by  which  it  is  referved.     But  it  is  agreed,  g''e«'^  2  Keb- 
That  if  the  Provifo  by  which  fuch  a  Power  is  referved  require  fomething  !^^' '^^' 
infeparably  annexed  to  the  Perfon,    it   keeps  it  out  of  the  Statute;    and  1  Lev,  279. 
therefore  in  the  '  Duke  of  Norfolk's  Cafe,  where  there  was  this   Provifo, '^^"^  4 4 
That  if  the  Dukefhould  be  minded  to  alter  and  revoke  the  Ufes,  and  if^"'' ^'^* 
lignify  his  Mind  in  Writing  under  his  Hand  and  Seal,  that  then,   Gff.  '  7  Co- '3- 
it  was  clearly  adjudged,  That  the  Power  of  Revocation  was  not  forfeit- '  ^^'  ^'  ^'  ^* 
able,  becaufe  it  depended  on  the  Duke's  Signifying  his  Mind  in  Writing  cited  and  a- 
under  his  proper  Hand  and  Seal,  which  none  but  himfelf  could  do.     Alfo  S'"'^  '  Lev. 
it  was  adjudged  in  s  Main's  Cafe,  That  the  Law  is  the  fame  where  fuch  ^  Xeb  566 
Provifo   doth    not   exprefly   require   the   Party's   Signifying   a  Change    of  367. 773.  ' 
Mind,    but    only    that    the    Deed    of  Revocation   be   under   his   proper  ^i"**- '9- 
VoL.H.  5Z  Hand;^'^'^^- 

I  H.  H,  P,  C. 
246. 
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•Palmer  4^9- Hand  and  Seal  '  But  if  fuch  Provifo  require  only  the  Tender  of  a  Ring 
^^'=h^2  5'J^^>  by  tlie  Feoffor,  ipfo  adtunc  declarante  that  the  Tender  is  to  the  Intent  to 
/jon°'.j5''  avoid  the  Feoffment,  it  feems  unfettled,  whether  it  come  within  the  fame 

1  Ventr.  ■  29.Conftrua:ion. 

^  Pimi  Com.      ^^^-  27.     ythly.  I^ '  '^(^tm%.  That  an  Annuity  granted  to  a  Man  pro 

381. 382.    ' confilio  impcfidendo,    is   not  forfeitable  by  thefe   Statutes:    Alfo  it  feems  = 

•Plow.  Com.  doubtful  whether  an  Office  granted  to  a  Man  for  Life,  and  requiring  Skill 

-P?ow*Com.  and  Confidence,  be  forfeitable  ;  but  if  it  be  "  granted  in  Fee,  it  feems  clear 

379-  '  that  it  may  be  forfeited  even  by  the  Common  Law ;  becaufe  the  Grantor 

in   o-iving   fuch  an   Eftate,  which   fhall   defcend  to  all  the  Heirs  of  the 

Grantee  however  unqualified,  feems  plainly  not  to  have  been  induced  to 

make  his  Grant  from  any  Confideration  of  the  peculiar  Merit  of  the  Perfons 

who  are  to  execute  the  Office. 

•2  Lev.  169.      Se£t.  28.     It  hath  been  '  adjudged,    but  not  without  great  Difficulty, 

3  Keb.  459.   That  an  Aft  of  Parliament  that  certain  Perfons  flaall  forfeit  all  their  Lands, 

zMod.'no    Poffeffions,  Rights,  Interefts  and  Hereditaments,  and  other  Things  of  what 

131.     '     '  Nature  foever,  extends  to  Eftates  in  Tail,  by  force  of  the  Words  all  In- 

2  Jon.  57.  ^^^^^  ofivhat  Nature  Jocver.  Yet  it  is  ^  agreed.  That  the  Statutes  of  Pr^- 
'  Co^Tiitf^^'  munirc,  which  give  a  general  Forfeiture  of  all  the  Lands  and  Tenements 
"130.  and  the  of  the  Offender,  extend  not  to  Land  in  Tail. 

Books  above-       ^^,^_   ^9.     It  is  ^  holden,    That  a  Saving   againil   the  Corruption   of 
s'h.'p.c.  8.  Blood  in  a  Statute  concerning  Felony,   doth  by  a  necelTary  Confequence 
I  H.  H.  P.  C.  fave  the  Land  to  the  Heir ;  becaufe  the  Efcheat  to  the  Lord  for  Felony 
Tltft  47  go  is  only  pro  defcBu  tenentis,  occafioned  by  the  Corruption  of  Blood.     Al- 
Saik.ss.      'fo  it  is  holden,  That  a  Saving  of  the  Land  to  the  Heir  prevents  the  Cor- 
"Saik.  85.     ruption  of  Blood,  and  alfo  the  Lofs  of  Dower.     But  it  hath  been '^  ad- 
judged. That  a  Saving  againfl  the  Corruption  of  Blood  in  a  Statute  con- 
cerning Trcafon,  doth  not  flive  the  Land  to  the  Heir,  becaufe  in  Treafon 
the  Land  goes  to  the  King  by  way  of  immediate  Forfeiture,  and  not  by 
Efcheat. 

SeB.  30.  As  to  the  third  Particular,  viz.  To  what  Time  the  Forfei- 
'  Fitz.  Forf.  ture  {hall  relate :  It  feems  '  agreed.  That  the  Forfeiture  upon  an  Attain- 
3, 30.  der  either  of  Treafon  or  Felony,  fliall  have  Relation  to  the  Time  of  the 

30  H- 6.  s- a.  Offence,  for  the  avoiding  of  all  fubfequent  Alienations  of  the  Lands,  but 
ch.  31.' '^^*to  the  Time  of  the  "^  Convidlion,  gx  fugam  fecit  found,  ^c.  only  as  to 
Fitz.  c'oun-  Chattels ;  unlefs  the  Party  were  '  killed  in  flying  from  or  refifling  thofe 
voSer"^^  o.  who  had  arrefted  him  ;  in  which  Cafe  it  is  faid,  That  the  Forfeiture  fhall 
Co.  Litt.  2.  "b.  relate  to  the  Time  of  the  Offence. 

8 Co.  170.  ^g^^  2 1.  But  it  feems  ™  unfettled.  Whether  in  Pr^fmnire  it  fhall  re- 
38  Ed.  3. 32.  j^^^  ^^-^^^  ;j..^^^  ^^^j^^  Offence,  or  only  to  that  of  the  Judgment. 
Plow.  Com.  SeB.  32.  It  feems  the  better "  Opinion,  That  no  Attainder  whatfo- 
488.  ^  ever  fhall  have  any  Relation  as  to  the  mean  Profits  of  the  Lands  of  the 
360!  361.'  ■  Perfon  attainted,  but  only  from  the  Time  of  the  Attainder, 
t  Fitz.  For-  ^^^^  23.  As  to  the  fourth  Particular,  viz.  What  fhall  be  done  with 
Staund/pre-  the  Goods  of  an  Offender  both  before  and  after  they  are  actually  for- 
rog.  48!  felted :  It  feems  to  have  been  always  °  agreed.  That  one  indidled  or  ap- 
S.  P.C.  192.  pg^igj  of  Treafon  or  Felony  may  bona  fide  fell  any  of  his  Chattels  real  or 

?n°  3^' 'Expofition,  26.  Forfeit.  ,19.  Fitz.  Coro.  296.  .  H.  H.  P.  C.  362.  '  Vide  ft^pra  feft.  ,  6.  S.  P.  C. 
,02  a.  Fitz.  Coro.  290.  ,  H.  H.  P.  C.  362.  ■"  Cro.  Car.  i  72,  173.  .  Jon.  2.7.  "  8  Co.  ,70.  Plowd. 
Com  4.88  b  38  Ed  3.  32  a.  But  this  is  made  a  Quaere,  S.  P.  C.  191.  Lett.  D.  and  the  contrary  feems  holden, 
Fitz  Coro.  200.  344.  '  See  alfo  Fitz.  Forfeiture,  16.  Coro.  374.  Finch  326.  327.  •  Braft.  B.  3.  ch.  8.  feft. 
randch.tS^fea  .,..  Fleta,  B.  ..  ch.  26.  feci.  ,.  2.  8  Co.  .  7..  b^  7  H.  4.  >"  theM  Cafe.  S.  P.  C.  .93.  a. 
State  Trials,  Vol.  ..  fol.  994-  99S-     Vol.  4.  fol.  65,  66,  454-     •  «•  H.  P-  C.  362,  367- 

per- 
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perfcnal  for  the  Suflenance  of  himfelf  and  Family  until  they  be  acflually 
A^.  forfeited.   [126]  t'aSnfto^L 

^ctl.  34.     Alfo  it  feems  "  agreed,  that  the  Goods  of  fiich  Perfon  can  in  foregoing '  * 
no  Cafe  be  lawfully  removed  out  of  his  Houfe  until  they  be  forfeited.  andfollowiug 

SeB.  35.     Yet  according  to  the  general  Tenor  of  the  old  >>  Books,  the^'^e^^'g. ,_ 
Goods  of  one  "  arrefted  for  Treafon  or  Felony,  may  by  the  Purview  of  anch.  26'feft.2. 


ancient  Statute,  which''  feems  to  continue  ftill  in  Force;  be  immediately ^/^'^i^, 

•      1  1  •/•    1  r  1    •    1  1  o  r-  ,      .  .  ^      /.  ch.  1 8.  f( 


8.  fedt.  2. 


for  want  of  fuch  Surety,  by  his  Neighbours,  till  he  be"  convidled,  or  found  Lg'|g|!g'  '9^' 
to  have  fled,  £?<;.  whereby  they  are  aftually  forfeited.  Staundf.  Pre- 

SfSl.  36.     Alfo  it  was  enadled  by  the  Statute  de  Officio  Coronatoris,  (fet'^S-  47- b. 
forth  more  at  large,  Ch.  9.  SeSl.  19,  20.)  That  where  one  is  found  guilty  |  h^h.  p.  c. 
of  Murder  by  a  Coroner's   Inqueft  upon  Viev/  of  a  dead  Body,  the  Co- 363, 364. 
roncr  fliall  inquire  what  Goods  he  hath,  and  caufe  them  to  be  valued  and^^-'  '^"^  ^^' 
delivered  to  the  Township,  (3c.     But  fo  much   of  this  Statute  as  enables  Abridged^* 
the  Coroner  to  feife  the  Goods,  ^  feems  to  be  repealed  by  i  Rich.  3.  (fetB^o- Coro. 
forth  more  at  large  &<^.  38.)  unlefs  the  Party  indided  be  found  alfo  to  have  V°hat  juiiicej 

fled.  of  Oyer,  &c. 

,  SeSi.  37.  Alfo.it  was  enabled  by  25  EJ.  3.  14.  (fet  forth  more  at  l-^'ge  Jhl'tteh  Jf'"' 
Ch.  2j.  JeB.  116.)  That  in  the  fecond  Capias  given  by  that  Statute  on  the  Felons  L°E- 
Return  of  a  lSJo7i  inventus,  it  fhall  be  comprifed,  that  the  Sheriff  fliall  caufe  ft^^atpre- 
the  Party's  Chattels  to  be  feifed,  and  fafely  kept  till  the  Day  of  the  Writ  or  !f„"j'^;,^^; 
Precept. returned,  &c.  and  this  is  ftill  in  ^  Force  notwithftanding  the  Sta- them  to  the 
tute  of  I  i^.  3.  3.  for  this  prohibits  only  the  Selling  of  the  Goods  of  thofe '^°^''"=> '^<^- 
who  are  arrefted ;  and  fo  far  as  it  relates  to  this  Purpofe,  is  enaded  as  fol-  [he  Kbg  In 

loweth.  Eyre.     But 

Sea.  3S.     And  that  710  Sheriff,  Under-Sheriff',  7ior  Efcheator,  ^('iUff  of^^l^lf^l 
Fratichife,  72or  any  otloer  Perfon,  take  or  fcife  the  Goods  of  a7iy  Perfon  arreji-  cLLh  of  ° 
ed  or  t})iprifo)iedfor  Sufpicion  of  Felony,  before  that  the  fa77ie  Perfon  fo  ^n-f/?- o"e  convia 
ed  and  imprifo7ied  be  conviSled  or  attai7ited  of  fuch  Felofiy  accordi7ig  to  ^he°^^f-^"^'' 
Law,  or  elfe  tlje  fame  Goods  otherwife  lawfully  forfeited,  upon  Pain  to  fo/feit  hs.  pi.  13. 


the  double  Value  cf  the  Goods  fo  taken,  to  him  that  is  fo  hurt  in  that  Behalf, ^^^  43  E-  3« 

Abridged 
Secf.  39.     This  Statute  is  faid  to  be  in  "^  Affirmance  of  the  Common  Bro.  Coro.  9. 


Law,  and  hath  been  '  adjudged  to  extend  as  well  to  the  Seizure  of  Money  ^°^*^j.'"^^' 
'as  of  any  other  Chattel.   [127]  Office and^ 

SeSi.  40.     It  feems  plain  from  this  Statute,  That  Goods  may  be  feifed '^.''^'^^'"' 3- 
as  ''  foon  as  they  are  forfeited  ;  and  it  feems  the  whole  Townfhip  is  anfwer-  f^"^'  ^'*'^' 
able  '  for  them  to  the  King,  and  may  feife  them  *"  where-ever  they  can  be  Bar,  196.  the 

found.  .  2<^'  « is  faid 

That  no  Mi 

King  ought  to  take  the  Chattels  of  an  Appellee  of  Felony  away  with  hira,  but  to  feife  them,  and  caufe  the  Party  to 
find  Surecy  that  they  (hall  not  be  eloigned,  &c.  And  if  the  Party  cannot  find  Surety,  he  ought  to  deliver  them  to  the 
Neighbours,  kc.  And  in  the  M  Cafe  of  7  H.  4.  Abridged  Fitz.  Coro.  83.  and  Bro,  Forfeit.  10.  It  is  faid  That 
where  one  is  indifled  of  Felony,  until  he  be  attainted,  his  Goods  (hall  not  be  removed  out  of  his  Houfe,  but  ftall  be 
kept  by  his  Neighbours  until,  &c.  and  in  the  mean  Time  the  Felon  ought  to  live  upon  his  Goods,  Vide  41  Aii  d1 
Abridged  Fitz,  Procefs,  183.  Bro.  Forfeit,  40,  i  3  H.  3.  i  5.  pi.  6.  in  which  Books  it  is  faid,  'xhat  Goods  ihali  not 
be  feifed  till  they  be  forfeited.  'The  old  Writ  recited  Brad.  B.  3.  ch.  iS.  kO..  2.  and  Fleta,  B.  i.  ch.  26.  fe«. 
2  is  exprefs  to  this  Purpofe  :  Yet  in  3  Inft.  228.  it  is  faid,  That  the  Goods  of  any  Delinquent  cannot  be  inventoried' 
and  the  Town  charged  therewith  before  the  Owner  is  indided  of  Record  ;  and  a  Note  in  H.  P.  C.  269.  feems  to  be 
to  the  fame  Effea,  and  1  H.  H.  P.  C.  367.  <•  State  Trials,  Vol.  i.  fol,  994,  995.  Vol.  4.  fol  6c  66  S  P  C 
139.  'S.P.C.  52.  Letter C.  fS.  P.C.  193.  i  H.  H.  P.  C.  366.  Staundf  Prerog,  48.  8  For  Precedent^ 
of  fuch  Aflions,  See  1   Lutw.  132.     Cro.  Eliz.  749.  i"  Vide  fupra  feft.  33,  34,  3;.     S.  P.  C.  193.         '  Raym 

414.         kCo.  Litt.  391.  'Fitz.  Cojo.  300.  347,  366.     13  H.  4.  13.  pi.  6.     Abridged  Fiiz.  Forfeit.  32      22 

AfT.  pi.  81.  Abridged  Fitz.  Coro.  131.  Bro.  Charge,  45.  Forfeiture,  32.  S.  P.C.  193.  B.  194.  A.  B  Staundf 
Prerog.  47.  b.  47  E.  3.  26.  a.  b.  ■»  22  A/T.pl.  81.  Abridged  Fii2.  Coro.  iSi.  Bro.  Charge,  45.  F-ojfeiture' 
32.     Sjaundf.  Prciog.  47.  b.  ' 

Sea.  41, 
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a  Fitz.  Coro.  ^cth  41.  And  at  the  Common  Law  it  was  no  '  Plea  for  fuch  Town- 
300.  347.  fi-j[p^  xhat  the  Goods  were  delivered  to- the  Cuftody  of  J.  S.  who  imbezil- 
Letc'  b'  '^'^'  led  them,  ^c     But  it  is  enafted  by  3 1  £.  3.  3.  That  if  any  Man  or  Toiim 

be  charged  in  the  Exchequer  by  EJireats  of  the  Jujiices  of  the  Chattels  of 

Fugitives  and  Felons^  and  will  alledge  in  Difcharge  of  him  another  li-hich  is 

chargeable,  be  f.^all  be  heard,  and  Right  done  to  the  other. 

ieSi.  42.     As  to  the  fecond  Point,   viz.    Where  the  Wife  lofes  her 

Dower  :  It  is  agreed,  that  before  the  Statute  of  i  Ed.  6.  ch.  12.  the  Wife 
b  ^  p  c  not  only  loft  her  Dower  at  Common  ''  Law,  but  alfo  her  Dower  '  ad  ojli- 
D.  '^^  Kwz  ecclefia,  or  ex  afhifu  patris,  or  by  Special  ''  Cuftom  (except  that  of  ' 
Co.  Litt.  31.  Gavelkind)  by  an  Attainder  of  any  Treafon  or  *  capital  Felony,  whether 
a.  37.^3.41. a. ^^^^_^^.^^^j  before  or  after  the  Marriage,  and  whether  the  Lands  were  in 
L?tt4.747.  the  Hands  of  a '' Feoffee,  or  forfeited  to  the  King,  or  efcheated  to  the 
3  [nil.  47,  Lq^j  of  the  Fee  :  And  tho'  the  '  Attainder  were  pardoned,  &c. 
\  h".  H.  p.  C.  SeB.  43 .  But  it ''  leems  that  the  Wife  never  forfeited  Lands  given  jointly 
350'  to  her  Hufband  and  her,  whether  by  way  of  Frank-marriage  or  otherwife, 

'^"a  ^'"'a    biit  only  '  for  the  Year  and  Day  and  Wafte. 

V.'?.Q.^i9<i-  ScB.  44.  Alfo  it  hath  been  '"  adjudged.  That  if  a  Hufband  having  le- 
A.  vied  a  Fine    with    Proclamations,    is  afterwards   erroneoufly   attainted    of 

Brad  3u.  j^.^j^  Treafon,  and  the  five  Years  pafs  after  his  Death,  and  then  the  Out- 
? Co.  Litt.  lawry  is  reverfed,  the  Wife  may  purfue  her  Title  of  Dower  within  five 
'*'•*■  ,  Years  after  fuch  Reverial ;  bccaufe  being  barred  of  her  Dower  by  the  Attain- 
Bratt.  3"'P  •  j^^  while  it  ftood  in  Force,  which  Attainder  fhe  could  no  Way  reverfe,  flie 
Winch  27.  had  no  Remedy  to  purfue  her  Tide  of  Dower  within  the  five  Years,  and 
eBraa.  311.  jhg^efore  Hiall  not  be  barred  by  her  Non-claim. 

Fco'.^Litt.  SeB.  45.     It  is  enadled  by  i  Ed.  6.   12.  Par.  ly.    That  albeit  any  Per- 

4'-  a-  fon  jlall  be  attainted  of  any  Treafon  or  Felony  ivhatfoever,  yet  that  notivith^ 

1  H.  H.  P.  ^- ji^f^^iij^g  f,^^yy  Woman  tha't  fall  fortune  to  be  Wife  of  the  Perfon  fo  attaitited, 
I  Co.  Litt.  3 1 . /Z)^//  be  etidowable  and  enabled  to  demand,  have,  and  enjoy  her  Doiver  in  like 
*■  r    Manner  and  Form  as  tho'  her  Hiifiand  had  ?iot  been  attainted,  &c. 

\l]u^!\\'.  SeB.  46.  But  this  is  repealed  as  to  Treafon  by  5  ^  6  Ed.  6.  ix.  Par. 
Co.  Litt!  41.  n_  by  which  it  is  enadted,  That  the  Wife  whofe  Hufiaiidfiall  be  attainted  of 
^"  any  Treafon  ivhatfoever,  pall  in  no  wife  be  received  to  ask,  challenge,  demand, 

ce!  57.''  or  have  Dowry  of  any  the  Lands,  Tenements,  or  Hereditaments  of  the 
Dy.140.pl.  p^'f-fon  fo  attainted  during  the  faid  Attainder  in  Force.  And  this  hath  been 
It'  r  6  conftrued  "  to  extend  as  well  to  an  Attainder  of  Petit  Treafon,  as  of  High 
pi.  879.        Treafon. 

Cont.  by  Va- 

Lh^fea.  55.  As  to  the  third  Point,  vix.  How  far  the  Blood  is  corruped  by  an  At- 
i  ,  Leon.  3 .    tainder  of  Treafon  or  Felony,  the  following  Particulars  feem  moft  remark- 

k-Co.  Litt.  37.    ,, 

3inft.  2.6     able. 

Braft.  129  pi. 

14.130.pl.        ^^^_  ^y^     ift^  It  is  "  agreed,  That  by  p  fuch  an  Attainder,  the  Blood 

f  Braft  129.  is  fo  for  ftained  or  corrupted,  that  the  Party  lofes  all  the  Nobility  or  Genti-. 

pi.'i4."  lity  he  might  have  had  before,  and  becomes  ignoble. 

Supra  feft.  8.       ^^^      g      2dly,  It  is  alfo  ^  agreed.  That  he  can  neither  inherit  as  Heir 

fjtpfat.    to  an  Anciftor,  nor  have  an  Heir. 

"'3lnft.  216.      ^^,^_  4^.     3dly,  It  is  alfo  farther  "•  agreed.  That  where-ever  it  is  ne- 

Moor  639.     ^,g^^j.y'for  any  one  who  would  make  a  Title  to  another,  to  derive  the  De- 

"S.P.C.  195. 

^^"  "^°Co   Litt  17  a   39-'  b        1  H.  H.  P.  C.  359.         »  3  Inll.  211.      S.  P.  C.  19;.  B.         p  But  an  Attainder 

nf  pir'acv    fizSl  (B  V.ch.  37.  feft.  6,  8.  Co.  Litt.  39'-)  or  P«it  Larceny  corrupts  not  the  Blood.  B    i.  ch.  33,  feft.  ,^ 

f/    ,Inl       .2      Co.Litt  4..a.     Noy.70.         ^  Co.  Litt.  8.  a.     39..  b.  392.     S.  P.C.  igj.b.     Bro.  Nonabi- ^ 

\t   z',.     Coro  60.         'Cro.  Ca.  543-     Litt.  Rep.  28.      ,  Vent.  4>3.  4>7-     Noy  ,59.  .66,  &c.     .  Lev.  60. 


lity,  21 

I  Sid.  200,  201 


fcent 
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fcent  thro'  him,  the  Attainder  (is  a  Bar  to  fuch  Title,  '  unlefs  4he  Land  '3  Co  16.  6 
were  intailed.     And  therefore  if  there  be  Grandfather,  Father"  and  Son,  It":  ^  "'*'^' 
and   the  Father  be   attainted,  it  is  clear,  That  the  Son  '  cannot  claim  as  i  H.  II.  P.  C, 
Heir  to   the  Grandfather  of  the   Lands  in   Fec-finiple,  bccauie  he  rriU/l -'.v^- 
of  Neceflity   derive  the  Defcent   thro'  the  Father,    whicli   by  Reafon  of » ,"',;', t.  '*' 
the  Attainder  he  cannot, do.     And   for  the  ftme  Reafon,  if  there  be  tv/o4'6,  41S. 
Brothers,  and  one  of  them  having  Iflue  a  Son,  be  attahited,  and  either  the  fj|"j/|'^.' 
Son   or  Uncle  purchafe  Land  and  die  without  IfTue,  the  other -' cannot  tje  ?  56. 
his  Heir,  becauie  the  Blood  of  the  Father  thro'  whom  the  Defcent  mufl  be  Co-^-it-  39^- 
convey 'd,  is  corrupted.     But  it  feems  a  '  general  Rule,  That  the  Attainder  of' ^3°'    *"     - 
a  Perfon  who   needs  not  be  mentioned  in  the  Conveyance  of  the  Defcent,  Dy- 274- fl.  , 
does  no  Hurt,  let  the  Anceftor  be  never  fo  remote  ;  and  ^yw//«7  therefore  "^.v 
it  feems  clearly  to  follow,  that  where  one  may  claim  is  immediate  Heir  to  4,6,  a,t\. 
another,  without  deriving  the  Defcent  thro'  any  other,  he  fliall  not  be  bar-  '  H.  H.'P.  C. 
red  by  the  Attainder  of  any  other.     And  therefore  it  feems  '  agreed.  That  if  d[>o  ca.  ca?. 
the  Son  of  one  attainted  purchafe  Land,  and  have  a  Son  and  die,  fuch  Son  i  Vent.  413,' 
flvall  inherit  him,  becaufe  he  derives  his  Defcent  immediately  from  him.  t'^' ^■'^• 
And  for  the  like  Reafon  it  hath  been  ^  fettled,  That  if  a  Man  hath  two  Sons,  Noy'^.^g.'^' 
and  then  be  attainted,  and  one  of  the  Son's  Purchafe  Lands  and  die  without  if  6,  ic. 
IfTue,  the  other  ftiall  be  his  Heir,  becaufe  he  m.av  make  his  Title  without  ^h7'  ^°' 

'..,„,  ■'  ibid. :oo, 201. 

mentioning  the  father,  \ideBraa. 

But  Sir  Edtvard  Coke  »'  fiys.  That  the  Reafon  of  this  Cafe  is,  becaufe  the^  3<:h.  14. 
j^ttainder  of  the.  Father  corrupts  only  the  lineal  Blood,  and  7iot  the  collaterals^ ^  Velt  416. 
Blcod  betiveen  the  Brethren  ichich  was  vcjied  in  them  before  the  Attainder  j  but  'Co  Lit.  8 . a. 
he  laith,  'That  fome  have  holden  that  if  a  Man  after  he  be  attainted  have  Ifue  •  "  ^-  ^-  ^■ 
tivo  Sons,  the  one  cannot  be  Heir  to  the  other,  becaufe  they  coida  ?20t  be  Heir  fo\''-u:on.  e. 
their  Father,  for  that  they  Jie'ver  had  any  inheritable  Blood  in  them.     But  the  cvo.  ja  <;3g. 
Ground  of  this  Opinion  feems  to  be  overthrown  by  the  Refolution  in  the  ^^'!°'',^.^''" 
Cafe  o(  Collingicood  and  Pace,  wherein  it  was  adjudged  ''  in  the  Exchequer- c.o  Ca.  545. 
Chamber  by  feven  Judges  againfl  three,  that  the  Sons  of  an  Alien  might  be  '^^cnt.  425. 
Heirs  to  one  another  if  born  in  England  or  naturalized  ;  and  yet  it  is  certain  ,"i"v.79. 
that  they  could  not  be  Heirs  to  their  Father.     Alfo  it  feems  to    be  the  better  zRoi.Rep  93. 
Opinion,  that  where  a  Perfon  attainted  hath  Iffue  by  a  Woman  feifed  of  .'^^'.''.^K^^- 
Lands  of  Inheritance,  fuch  Iffue  may  inherit  the  Mother,  tho'  he  never  had  doubtrd*^ 
any  inheritable  Blood  from  the  Father.  '        Moor  569.  pi. 

'Sel^.   50.      ^i-thly.    It   feems   clear.    That    notwithftanding  a   Perfon  i^-t-U^y.^^  &c 
tainted  be  to  many  Purpofes  looked  upon  as  dead  in  Law,  yet  he  hath  a  Cont.  Lie' 
Capacity  to  ^  purchafe  Land,  which  the  King  fliall  have  upon  Office  found.  ^^P'  ^^• 
Alfo  if  the  Father  of  a  Perfon  attainted  die  feifed  of  an  Eflate  of  Inheri- '  R°ol^Mr.'' 
tance  during  his  Life,  no  '  younger  Brother  can  be  Heir,  but  the  Land  fliall  625.  p!.  5. 
rather  efcheatj    for  the  elder  Brother,    tho'  attainted,  is  ftill  a  Brother,  J^'^^^"^;,^'^?- 
and  no  other  can  be  Heir  to  the  Father  while  he  is  alive:  But  it  feems  i  ^111^4%. 
"•agreed  at  this  Day,  That  if  he  die  before  the  Father,  the  younger  Bro-  '  ^-^^-  59- 
ther  mall  be  Heir.  '.V^;^-- 

476. 

Noy  159,  167,  168,  i6g.  2  Sid.  248.  This  alfo  appears  from  ij  H.  7.  17.  cited  S.  P.  C.  196.  Abridged  Bro. 
Tenant  by  Ciirtefy,  15.  and  wherein  it  is  holden,  That  if  the  Husband  of  an  Inheritrix  have  Iffue,  and  be  attainted 
of  Felony  and  pardoned,  he  (hall  not  be  Tenant  by  Curtefy  by  Reafon  of  the  Iflue  bom  before  the  Pardon,  but  by  Rea- 
fon of  lifue  born  after  he  fhall  ;  from  whence  it  neceflarily  follows,  that  fuch  Iflue  mull  be  inheritable  to  the  Wife.  Alfo 
it  is  admitted,  Co.  Lit.  84.  b.  That  the  Iflue  of  an  Inheritrix  by  an  Alien  or  a  Petfon  attainted  may  be  in  Ward, 
which  could  not  be  unlefs  he  could  inherit  the  Mother.  Vide  Cro.  Ja.  539.  Lit.  Rep.  28.  i  Lev.  59,  60.  But  the 
contrary  was  anciently  holden.  3  Co.  41.  Brad.  B  3.  ch.  13.  feft.  19.  20.  ''Co.  Lit.  z.  b.  '  Fieta,  B.  1. 
Ch.  28.  fea.  g.  Co.  Lit  8.  a.  13.  a.  Bro.  Mortdanceller,  36.  S.P.  C.  195.B.  Braft.  B.  5.  ch.  6.  feft.  7.  Fiiz. 
Petition,  20.  Mortdanceller,  28.  Difcent,  7.  i  Vent.  413.  417.  1  Lev.  60.  Defcent,  17.  29  Aff.  pi.  11. 
Noy  166,  170.  1  Sid.  195.  26  Afl".  pi.  2.  "See  the  Books  next  above  cited,  and  Bro.  Difcent,  64.  Ccn*. 
Braa.  B.  3.  ch.  14.  fea.  17. 

Vol.  IL  6A  .  Sc^l.  51. 
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Se£f.  51.  ^thly.  It  is  clear.  That  the  Corruption  of  Blood  from  art 
Attainder  is  fo  High  that  it  cannot  be  abfolutely  falved  but  by  the  Ad:  of 
a  Co.  Lit.  8.  a.  Parliament;  for  it  feems  ^  agreed,  That  the  King's  Pardon  cannot  re- 
391.  b.  392.  ^Qj.g  ^j^g  Blood  fo  as  to  make  the  Perfon  attainted  capable  either  of  in- 
S.P.C.  195.  heriting  others,  or  of  being  inherited  himfelf  by  any  one  born  before  the 
B-  '  '  "  Pardon.  ''Yet  if  fuch  Perfon  have  a  Son  born  after  the  Pardon,  and 
oSri^^l"?  purchafe  Lands  and  die,  fuch  Son  may  be  his  Heir,  unlefs  he  have 
iH.H.P.cian  elder  Brother  alive  born  before  the  Pardon;  for  a  Pardon  doth  as  it 
358-  were  make  a  Man  a  new  Creature,  and  give  him  a  new  Capacity,  in  Re- 

Cont.  9  H.  J.  ^^^^  whereof  his  IfTue  born  after  the  Pardon  may  be  his  Heir,  as  to 
••Se^  the  Lands  purchafed  after  the  Pardon  in  the  fame  Manner  as  if  he  had  never 
a^tS.    been  attainted.     [129] 


CHAP.     L. 

Of  avoid'mg    fudg^Jtetits  in   Criminal  CafeS. 

FOR  the  better  Underftanding  the  Learning  concerning  the  avoiding 
of  Judgments  in  criminal  Cafts,  I  fhall  endeavour  to  fhew, 

1.  How  fuch  Judgments  may  be  avoided,  _ 

2.  The  EfFed;  of  fuch  Avoidance. 

And  firft,  fuch  Judgments  may  be  avoided  either, 

1 .  Without  Writ  of  Error. 

2.  By  Writ  of  Error. 

They  may  be  avoided  without  Writ  of  Error  two  Ways. 

1.  For  Faults  apparent  in  the  Record. 

2.  For  other  Matters  dehors  the  Record 

^cB.  I.  And  firft  I  {hall  endeavour  to   fliew  where  fuch  Judgments 
may  be  avoided  by  Plea  without  any  Writ  of  Error  for  Faults  apparent 
in  the  Record ;  as  to  which  it  is  obfervable,  That  notwithftanding  it  be 
•  Co.  Lit.       ^j^g  allowed  Pradlice  of  the  Court  of  Common  Pleas  to  fufFcr  a  Defendant 
*^And.'36.  pi.  coming  in  by  '  Capias  Utiagafum  the  fame  "^  Term  in  which  an  Exigent 
92.  is  returnable,   to  avoid  the  Outlawry  without  Writ  of  Error,  by  {hew- 

Vide  infra      -^^  ^j^^^.  j^^   purchafed    a  '  Superfcdcas    out   of  the  *'  fame   Court,    and 

comes  in  gratis.  Dyer  192.  pi.  2;.  Cont.  39  H.  6.  27.  b.  Abridged  Fitz.  Refponder,  52.  Bro.  Utiagary,  jf. 
Vide  14  H.  4.  27.  a  b.  Fitz  Indempnitate  nominis,  3.  Bro.  Utiagary,  28.  30  H.  6.  3.  a.  "^  8  H  6.  37  rl.  3. 
Abridged  Fitz.  Error,  ig.  19  H.  6.  2  a.  Abridged  Fitz  Error,  26.  But  fome  liave  holder.  That  an  Outlawry  cannot 
be  avoided  for  this  or  any  other  Caufe  in  another  Term.  Co  Lit.  259.  b.  37  H.  6  17  a.  b.  Abridged  Fitz. 
Utiagary,  28.  Bro.  Error,  97.  8  H.  6.  37.  a.  b.  Con.  adjudged  1  And.  36.  pi.  93.  «  19  H.  6.  44.  a.  b. 
Abridged  Fitz.  Utiagary,  20.  Bro.  Utiagary,  21.  33  H.  6.  i.  b.  Abridged  Fitz.  Utiagary,  27.  Bio  2.  30  H. 
6  3.  a.  Abridged  Fitz.  Proteaion,  li.  Bro.  Utiagary,  74.  12H.  4.  18.  a.  Abridged  Bro.  Utiagary,  14. 
7H4.  la.  AbridgedBro.  Utiagary,  5.  8  H.  6.  7.  a.  b.  Fitz.  Error,  42.  1 1  H.  4.  34.  33  H.  6.  i .  b  .., ;  a. 
Abridged  Fitz.  Utiagary,  27.  i  And.  36.  pi  93.  But  i  Rol.  Abr.  743.  pi.  2.  The  contrary  is  faid  to  have  been 
holden,  39.  Eliz.  f3oH.  6.  3.a.     Abridged  Fitz.  Proteftion,   ii .      Secus  if  the  Superfedeas  were  from  the  Ciian- 

eery,  7  H.  4.  5.  b.  Abridged  Fitz.  Superfedeas,  10.  Bro.  Utiagary,  6;.  Superfedeas,  8.  Vide  18  H.  6.  1  8.  a.  b. 
Abridged  Fita.  Error,  24.     7  Ed.  4.  9.  b.     AbridgedFits.  Exigent,  i.     Bro.  Superfedeas,  31.     F.  N.  B.  236.  A. 

3  de- 
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'  delivered  it  to  tlie  Sheriff  before  \.\\q  §^iiito  exa^us,  ^c.  or  by  {hewing  a  14  M.  4. 27. 
any  ''  other  Matter  apparent  on  Record  which  makes  the  Outlawry  er-^^- 
roneous,   as  the  Want  of  an  "^  Original,    or   the  ''  Omiflion   of  Procefs,  Bro.' Udaga- 
or  Want  "  of  Form   in  a  Writ  of  Proclamation,  &c.  or  a  '  Return  by  a  ry.  i  s  Long 
Perfon  appearing  not  to  be  Sheriff,  or  a  ^  Variance  between  the  Onginal^jJ^'^j^J^"^  5* 
and  Exigent  or  otlier  Procefs,  or  the  Want  of  fuch  Addition  as  ''  required  Bio.  Error, 
by  1  H.  5.     Yet  it  is  faid  in  many  '  Books,  to  be  the  conftant  Courfe  of  the  ■  55- 
Court  of  King's  Bench,  never  to  reverfe  an  Outlawry  on  the  Crown-fide  ^Tzj^pK  * 
either  in  the  fame  or  a  different  Term,  for  ^  thefe  or  other  Errors  of  the  26.  and  it  is 
like  Nature  (as  '  the  Want  of  a  Capias  to  the  Sheriff  of  the  County  where- ^^'^^^;'°^j'°j^^^_ 
of  the  Party  is  named,  or  a  "^  Fault  in  the  Indicftment)  without  a  Writ  of  ther  it  were 
Error  ;  yet  fince  Sir  Edivard"  Coke  feems  feems  to  be  of  another  Opinion,  and  delivered  to 
fince  alfo  it  is  clearly  holden,  That  one  may  plead  even  a  Matter  of  Fait  ^^^^  ^^"^^  °^ 
in  the  King's  Bench  in  Avoidance  of  an  Outlawry  of  Felony,  which  can-Co.Lit.izS.b. 
not  be  pleaded  in  Avoidance  of  any  other  Outlawry,  as  (hall  be  more  ful-  ^^°  ^''^S-  ^■ 
ly  fliewn,  SeB.  6.  I  fhall  leave  this  Point  to  be  firther  confidcred.     How- Com^Fttz/' 
ever  it  is  °  agreed,  That  Convidion  of  Felony   whereon   the  Party  hath  Error,  77. 
had    his    Clergy    may    be   difcharged    by   Exception    to   the   Indidtment,  p^f  ^/"^' 
becaule  no  Writ  of  Error  lies  of  fuch  a  Conviction,  not  being  a  Judg-  '■Cc'Lit.' 
ment.  259  ^■ 

ScB.  2.     As  to  the  fecond  Particular,  viz.  Where  a  Judgment  may  be"  ^;  " ''  " 
avoided  without  Writ  of  Error  for   Matters  dehors  the  Record,  it  is  hoi-  Abridged 
den,  That  he  who  purchafes  Land  of  a  Perfon  who  afterwards  is  p  out-  ^''^-  Utiaga- 
lawed  of  Felony,  or  condemned  upon  his  own  "i  Confeffion,  may  falfify  c\',"h.  y.^b. 
the  Record  not  only  as  to  the  Time  wherein  the  Felony  is  fuppofed  to  Abridged 
have  been  committed,  but  alfo  as  to  the  Point  of  the  Offence,     But  it  is  f^"^^''  '' ^ 
'agreed,  That    where  a   Man    is   found   guilty    by    Verdidt,   a  Purchafer  Abridged 
can'iot  filfify  as  to  the  Point  of  the  Offence,  but  that  he  may  fallify  for  ^'°-  E"°''' 
the  Tim-;  where  the  Pirty  is  found  Guilty  generally  of  the  Offence  in  the  p-,^;  utl.  4t. 
Appeal  ur  lndi£tm:nt;   becaufe  the  Time  is  not  material  upon  Evidence.      Vide  19  Ed. 

heci.  3.  Alib  it  fc'-ms  '  agreed.  That  any  Judgment  whatfoever  gi-t^"^.' 
ven  by  Perfons  w'lo  had  no  good  Commiffion  to  proceed  againft  the  Per- gJeed,' That 
fon  condemned,  may  be  falfify'd  by  (hewing  the  Special  Matter  without  a'\ Outlawry 
Writ  of  Error,  becaufe  it  is  void  5  as  where  a  Commiffion  authorifes  to  Orf  iTau"^ 
proceed  on  an  hididtment  taken  before  A.  B.  C.  and  twelve  others,  and  by  not  void,  but 
Colour  thereof  the  Commiffioners  proceed  on  an  Indidtment  taken  before  v°'''able  on- 
eight  Perfons  only.  lo;.4r'^'" 

SeSI.  4.  Alfo  it  feems  *  agreed.  That  if  the  Treafon  or  Felony  of  which  Utiaga'ry,  ,9. 
a  Man  is  attainted,  be  afterwards  pardoned  by  Parliament,  the  Attainder  niay  ^^7^^^  sb- 
be  falfify'd  by  himfelf  or  his  Heir  without  Plea.  Fi,z'  |j,or, 

sz. 

Keilw.  ig.  b. 
Bro.  Utlagary,  45.  Long  quintoEd.  4.  1 16.  b.  ''33  H.  6.  i.  b.  45.  a.  Abiidged  Fitt  Utl.  27.  8  H.  6.  37.  pi.  8, 
Abridged  Fitz.  Error,  19.  Bro.  Utiagary,  19.  19  H.  6.  2.  a.  Abridged  Fitz.  Error,  26.  Long  qointo  Ed.  4. 
116.  b.  Bro.  Utiagary,  45.  ■=  Dy.  206.  pi.  10.  iiH.  4.  34.  a.  'Dy.41.pl.  7.  e  Fitz.  Utiagary,  41. 
3SH.6.3i.a.  Abridged  Fitz.  Utiagary,  3  i .  21  Ed.  3  56.  b.  Abridged  Fitz  Difcontinuance,  3.  i6Ed.4.9. 
b.  Bro.  Error,  1 72.  Fiiz.  Difcontinuance,  1  7.  20  H.  6.  i  8.  Abridged  Fitz  Difcontinuance,  22.  2  Rich.  3.,!  3. 
fa.  Bro.  Mifnofmer,  So.  \'ariance,  90.  ''8H.6. 37.  a.  Abridged  Fitz.  Error,  19.  i  And.  36.  pi.  92.  i  RoL 
Abr.  743.  pi.  6,  7.  2lnft.  670.  Cont.  Bro.  Utiagary,  34.  3gH.  6.  i.b.  '  1  Rol.  Abr.  743  Let.  C.  37  H. 
6.  i7.b.  Abridged  Fiiz  Utiagary,  28.  4  E.  4.  42.  a.  b.  43.  Abridged  Bro.  Error,  1 58.  Utiagary,  67.  19  H.  6. 
2.  a.  Abridged  Fitz.  Error,  26.  Vide  Paltner  43.  Contra,  1 1  H.  7.  4.  b.  Abridged  Bro.  Utiagary,  78.  ''Not 
for  the  Want  of  an  Addition,  i9H.6.  2.  a.  Abr.  Fitz  Error,  26.  1  i  H.  6.  i  5.  b  54.  'Supra  ch.  27.  feft.  1  27. 
gH.  6.  ij.b.  Bro.  Utiagary,  20,34.  39H.6.  r.b.  "  i  Bulft.  109.  i  Sid.  144.  »  Co.  Lit.  259.  b.  Vide 
i  I  H.  7.  4.  b.  Bro.  UtUgary,  78,  33  H.  6.  i .  b  Abridged  Fitz.  Utiagary,  27.  8  H.  6.  37.  a.  b.  Abridged 
Bro.  Utiagary,  19.         «  Cro.  Eliz  489,  490.  P  H    P.  C.  270.      i  H.  H.  P.  C.  361 .     3  Inft.  230.     Yet  the  con- 

trary feems  holJen  49  Ed.  3.  1  i.  49  AfT  pi.  2.  Bto.  Coro.  20c;  or  6.  207  or  8.  Fitz.  Traverfe,  ig.  i  H.  P. 
C.  270.  I  H.  H.  P.  C.  361.  3  Inft.  231.  Bro.  Traverl'ede  Office,  3;.  7  Ed.  4.  i.  2.  Fitz  Eftoppel,  91.  r 
See  the  Books  above  cited.  '  H.  P.  C.  270.  3  Inft  231.  Plow.  Cora  392, &c.  '3lnft.232  H  P.C.271. 
8  Co.  79.  b.  Vide  fupra  ch.  37.  S.  53.  Cro.  El.  72.  Cro.  Eliz.  4.  'Tis  faid  that  a  Writ  of  Error  lies  on  fuch  a 
Pardon.  But  this  is  contrary  to  3  Inft.  23 1»  and  6  Co.  14  a.  For  the  avoiding  of  an  Outlawry  by  the  King's  Par- 
don, vide  fupra  ch  49  S.  15.  Fitz.  Caatt.  27.  Bro.  Erior,  56.  18  Ed.  3,  38.  Bro.  App.  7.  92.  9  H.  5.  14. 
b.  15.  a, 

Se^.  $, 
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•  20  Ed.  SeB:$.  '  But  it  hath  been  '  adjudg^,  that  the  King's  tetters  Patents  re- 

25.  a.  verfiiig  an  Attainder  are  void,  unlefs  they  be  afterwards  made  good  by  Adl 

[^^"l^'^^Sg- of  Parliament'.  '         \,  . 

"cTl  269.b.  SeSiit.  It  feems  generally  agreed,  that  by  the  Conlmdn  LaWj  in  ^\favorefn 
V.  xo^n.^.j.iiifceyzn  Outlawry  of  Treafon  or  Felony  might  be  avoided  by  Plea,  that  the 
Abfid  cd  '^D'eftndant  was  in  '  Prifon,  or  in  the  King's  Sei-vice  beyond  the  ^  Sea,  &c.  at 
Fitz.  Refpoh.  the  Time  of  the  Outlav/ry  ptronounced  againft  him.  But  I  take  it  to  be  gene^ 
^°!-  rally  ^  agreed,  that  no  Outlawry  for  any  o:her  Crime,  (ngainfl  a  Party «  right- 

2,  '(T,  I  s',  27.  'y  deftribed)  can  be  avoided  by  the  Plea  of  any  Matter  ^  of  Fact  whatfocver. 
33  n.e.'i.h.  -ScB:  7.  And  it  is  enadcd  'by  26  //.  8.  13.  artd  ^'&-6  Ed.  6.  1 1.  7'hat 
B^u\'  ^^'^'  ^^^T^roccfs  cfOutlriWry  to  be  had ci-'7nade  ivithm  thisRcdlm,'  agahifi dvy  Offcn-' 
'>,%kd\\'.\-}.dcrs  in  T'reafdn,  being  rcfiant  of-'-nnhabiting  out  of  the  Limits  of  this  Realm,  or 
27  Afl".  pi.  47.-/«  a/.y  fthe  Parts  beyond  the  Seas  at  the  Time  of  the  Oiitlaivry  prcnotmccd  a- 
Corc  \T  i'jif^fi  them,  J}:>all  be.  as  good  and  effeBual  in  La'U'  to  all  tntcfzis  and  Piirpofes, 
8  H.*4.  13.  b.  as  ff-fiich  Offenders  had  been  r'efdent  aiid  dwelling  ivitMn  this  Realm  at  the 

3  Inft..3  2.  ■'ftme'of  fuchProcefs  awarded,  and  Outlawry  pronounced ;  -Provided,  that  if 
4.°7i,li)!  '  -the  Pa^ty  fo  to-be  outlawed,  jhall,-  within  one  Tear  next  after  the  faid  Out^ 
BroUtl.  57.  lawry  pro7iounccd,-'^  yiild  himfelf  to  the  Chief  'Jujlice  i?/"  England /cr  the  Time 
1  H  7. 13.  hcifig,  aiid-of-er-to.tnaverfe  the  IndiBmejit  or  Appeal  whereon  the  faid  Outlaw- 
6s.'corQ,i2S  ry  pall  be  pronounced  as  is  aforefaid,  that  then  he  ft:)all  be  received  to  the  fame 
That  he  who  Tra^$tfe^'^.a}tdfb'Sng  tbenmpoit  found  not  guilty  by  the  Verdi  B  of  twelve  Men, 
Pl^aniii'll'^      /?'6''|/^^.'/i  be'^kai^ly  .Acquitted  and  dijhargcd of  the  faid  Outlawry,  &c. 

flievv  in  SeSi.  8.  ^  And  it  hath  been  '  reiblvcd,  that  thefe  Statutes  extend  as  weH 

whqfeCuilo-  ^g  TreafoKS , by  fubfequeutT  Statutes  as  to  thofe  within  25  Ed.  3. 

andinTvhat  '  ''S'^'^.   9-    It  feems^generally .agreed,  That  any  Outlawry  whatfoever  may  be 

County,  and  avoided  bya  Defendant's  Coming  in  upon  the  ""  Capias  Vtlagatum,  and  plead- 

"'^l-^'i'V  •  '"S  a""'Mifnoiiner  either  of  the  Name  or  Addition  in  the  Writ,  ijft-.  as  by  fhew- 

anJb/jEd.  ing  that  whereas  he  is  called  by  fuch  a  Name  of"' Baptifm,  or ''Surname,  he 

3.  13.  an  a1  hath' been  always  known  by  a  different  one,  and  not  by  that  in  the  Writ,  ^c. 
l^r/rainft  ^^  whereas  he-  is  named. of  fuch  Eftate,  Degree,  'or  Myftery,  that  he 
the  feiiiir.o-  hath  fomc  Others  a  Addition^  .and  not  that  in  the  Writ,  &c.  Alfo 
ny  of  a  She-  jj  jg  faid  in  many  '  Books,  that  he  jnay  plead,  that  there  is  no  fuch  Town 
havino'no^"'  as  that  .whereof  he  is  named.  And  it  feems  clearly  agreed.  That  he 
Record  tefti-  may  pkad,.  that  at  the  Time  of  the  Writ  purchafed  and  ever  fince,  he  hath 
fying  fuch  j^^adc  liis  Abode  at  Ibme  '  other  Town,  and  not  at  that  in  the  Writ,  Gfr. 

Imprifon- 

■"Fitz.  Utl.  1 1.  2E.4.i.a.b.  Abridged  Fitz.  Refpond.  54.  9H.4.3.a.  Firz,  Scire  Facias,  64.  11^.7.5.3. 
Ero.'utl.  79.  4  Ed.  4.  io.-b.  Cont.  Ficz;  Coro.  123.  Vide  10  H.  4.  7.  a.  Abridged  Fitz.  Ref.  20r. 
Q  Co.  3J.  b.  Co.  Litt.  74.  a.  «  Skin.  i6;-  Fitz  Utlagary,  2,  48.  Foffeituie,  19  Rtfpond  54,toi.  7  H  6. 
2'.  a.  A  bridged  ^to-i  Udagir^iS.  16  Ed,  4  6.  a.  .'  Co.  Lit.  259  b.  s  Vide  infra  (eft.  9.  ^^q\.  by  tbe 
Pleaof  Imprifontnent.  Fitz.  Utl.  27,  47-  33  II-  6-' i .  b.  45  a.  Nor  by  the  Plea  of  being  beyond  Sea.  Fitz.  Ut!. 
27       3,  H.  6.  1.4,-.  a.         '5S.-6E.64-  I' Vide  State  Trials.     V.  3.f33;.     3  Mod,  47.  and  Skin    ,9;.   Sir 

Tho.  Armftrong's  Cafe.  13^-111.32,216.      But  fee  Dyer,  287  pi.  4?!.       See  alfo  2  Jon.  i  go.      Error  affigned  for 

the  Reverfalofan  Outlawry  of  High  I'reafon,  that  tjie  Defendant  was  beyond  Sea  at  the  '1  ime.  ""  33  H.  6.  i.  b.  38. 
^c.  a.  Fitz.  Utlagary,  22,  23,  26,  27,  29,  32,  35,  37,  44.  Nonfuit,  6.  Eftoppel,  47,  54,  67.  Dyer  192.  pi.  25. 
Bro  Utlagary,  I,  22,  23,  24,  2J,  26.  Mifnofmer,  ;2.  1  Ed.  4.  2.  b.  21  H.  6.  50.  b.  5  H.  7.  16.  a.  7  Ed. -4. 
I.  27  H.  8  II,  12.  22  H.  6.  233.  19  H.  6  80.  a.  b.  5  H  5.  7  b.  28  H  6.  2  b.  Vide  Fitz  Variance,  74. 
igH.6.i;8-a-  22  Ed.  4.  37,  58.  "^jILG.  i.b.45.a.  But  in  the  Abridgment  of  this  Cafe,  Bro  Ut)agary,^2. 
The  contrary  feems  to  be  hold.-n,  Fitz  Utl.-giry,  2;.  ^  Fitz. 'Utlagary,  44.  Bro.  Utlagary,  i.  27H.  8.  ii,i'2. 
Pi4Ed.4..6b.  Bro.  Utlagary,  53.  19  Ed.  4.  24,  25.  'Bro'  Scire  Facias,  132.  Mitnofmer,  i.  27H8.11, 
12.     12  H.  6.  7.  b.     So  if  one  be  called  in  the  Writ  the  Son  of  J.  S.  he  may  plead  that  he  is  the  Son  of  W.S.     10  Ed. 

4  12  b  Bro  Idempniiatenominis,  9.  ■)  Fiiz.  Nonfuit,  6.  Eftoppel,  47,  67.  i  Ed.  4  2  b.  2!H.  6  50.b. 
28H.6.2.b.  Fi'z  Utlagary.  3?,' 3;,  37-  Bro.  Utlagary,  t  ;,  74,  78.  Mifnof  52.  5H.7.  t6.a.  7  Ed.  4. 
I.  <;  H.  ^.  7.  b  Abridged  Bro.  Utl.  i;.  Fiiz.  Utl.  37.  '  Bjt  'tis  there  fairi,  that  fome  were  of  Opinion,  That  the 
Party  niould  be  put  to  his  Writ  of  Error,  becaufe  he  is  the  fame  Perfon.  See  38  H.  6.1.  Bro.  Utl  32,51.  10  Ed. 
4i6.a.  Bro  Scire  Facias,  152.  9Ed.4z4,?5.  ■■  Fitz  Utl  23,  26.  22  Ed.  4  ^7.  b.  22  H.  6  2'?.  a  •  33 
H.  6.  51.  a.  Bro  Utl  26  the  2d.  Vidp  Raft  Entr.  500.  pf.  24.  301.  pi.  25,  26.  But  the  contrary  is  holden  33 
H  6  I .  b.  Becaufe  fuch  Plea  would  avoid  the  Outlawry  againft  all  Perfons  Bro.  Utl.  29.  There  is  an  Opinion  to 
the  contrary,  but  it  feems  not  warranted  by  the  Year  Book.'  'Fitz  Utl.  22,  23,  25,  29,  30,  33.  Elloppel,  54. 
F.rror,23.  38H.6.i.a.b.  28  H.  6,  2.  a.  b  33H.6.38.  22  H.  6.  7.  a,"  16.  a.  23.  a.  b.  igH.eSoab. 
Dyeri92pl  2?.  2E  <i.l.h.  Bro.  Utl  12.25,32,35,58.  21  Ed.  4.  79.  Keil.  loi.  Such  Matter  is  plead- 
ed without  any  Traverfe  of  the  Phce  in  the  Indiflment.  Vide22E  4  37.  ?8.  zoH  6  ig.b.  It  is  adjudged  28  II. 
6       Abridged  Fit*.  Utl.  25.     That  it  is  no  Plea  for  one  named  of  the  Parifh  of  C.  that  there  are  3  Vills  in  the  fame 

■pafifli   viz.  D.  E.  F.  and  that  he  was  commoraiu  at  D.  and  therefore  ought  to  have  been  named  ol  it. 

and 
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and  it  is  '  faid.  That  by  fuch  Plea,  the  Outlawry  fliall  only  he  avoided  as 
to  the  Perfon  who  pleads  it,   (who  (hall  '^  not  be  intended  to  be  the  Perfon  ].l^  ^f  '  ''* 
meant)  and  fh.dl  ftand  in  Force  againft  the  Perfon  of  the  Name  and  Ad- 73. 
dition  in  the  Record.     Rut   it   is   faid,  That  a  Perfon   of  the  lame  Name  "oH.  6. 4  b. 
and  Addition  as  are  mentioned  in  a  Record  of  Outlawry,  'cannot  avoid  jl'i'.y  Er^zV 
it  by  averring  that  there  are  two  Pcrfons   of  fuch  Name  and   Addition,  21  H.  7.  13. 
and  that  the  Perfon  intended  is  the  Elder,  and  he  himfelf  is  the  Younger,  p'-  '.j-  ^"''' 
but  fliall  be  put  to  his  Writ  of  idetupnitate  nominis,  which  is  fiiid  by  fome  6.  21!  b. 
to  be  the  ''  only  Remedy  in  fuch  Cafe  after  an  Outlawry  returned.     And  Abiidged 
it   feems,    That   no'cwithftanding    in   Civil   Caufcs  '  before  an  Outlawry  is  j^^.'^;.  ^"^'^^ 
returned,  one  of  the  fame  Name  may  come  into  Court,  and  fliew  '  that  Bro  Uti.'23. 
he  is  not  the  Perlbn  intended;  whereupon  if  the  Plaintiff  confefs  it,  the  ^'^^'/' *-''?• 
Diverfuy  of  the  Names  fliall  be  entered  on  the  Roll,  and  a  new  Exigent  i'hejudg-'^" 
fliall   ilfue   wdth  a  fuller  Defcription  of  the   Perfon   intended":    Yet  this  ment  is  af- 
^  cannot  be  done  upon  an   Indidlment,  without  a  Writ  of  idemp7iitate  ?ic-  ^'^'^^  °' ^''^ 
minis,  becaufe  it  would  make  the  Procefs  variant  from  the  Indiftment,  which  i'i!e  AfRrm- 
cannot  be  altered  without  the  Confent  of  the  Jurors.  ancc  or  A- 

voidanceof 
/I  1  T     1  •  •      •      1  '''*  Omlaw- 

And  now  I  am  to  uiew  how  Judgments  m  Cruninal  Cafes  may  be  a-  ry. 
voided  by  Writs  of  Error ;  as   to  which   having   fliewn  already,  Ch.  29.  "^'''«  22  H  6. 
Se£t.  40-   That  the  Reverfal  of  the  Attainder  of  the  Principal  ipjo  faBo  rc-Bro  Utl.  z-. 
verfes  that  of  the  Accellary,  I  fliall  in  this  Place  only  obferve  the  follow-  19  H.  6.  58. 

ing  Particulars.  ^^  -^,   .• 

°  Fiiz.  Utl.  21. 

"  And  for 

SeSi.   10.      1//,  That  it  feem.s  to   be  in  a  great  Meafure  ^  fettled,  That ''^i' f-'=»"'"* 
a  Writ  of  Error  to  reverfc  an  Attainder  of  Treason  or  Felony,  may  be  hrou2;ht  Hea'i„^|voi. 
as  well  by  the  Executor  as  by  the  Heir  of  the  Party,  but    no  other  Perlbn  dance  of  the 
whatfoever.  PleaofOui- 

Sca.  It.  2dly,  That  a  Perfon  attainted  of  Treafon  or  Felony,  before  ibinfy.'"  ^' 
he  can  have  a  Writ  of  Error  to  reverie  his  Attainder,  mufl:  ^  aflign  his  Errors,  F''^..  Nona- 
and  thereupon  have  Leave  from  the  Court  to  profecute  his  Writ  of  Error.      '"'"i'  '■^' 

SeSi.   12.     3^/)',  That   no  Writ  of  Error  for  the   Reverfal   of  an  At- pi'.  16'/  '^" 
tainder  of  Treafon  or  Felony  is  to  be  '  allowed  without  an  exprefs  War-  7  E  4.  i. 
rant  from  the  King,  or  the  Confent  of  the  Attorney  General.  ^2,^°"^  \°' 

Se5i.  13.  ^thiy,  ThixX.  an  Attainder  of  Felony  of  a  Perfon  wh.o  had  a- pi- '6. 
ny  Lands  ^lall  never  be  reverfed  by  Writ  of  Error  "'  without  a  Scire  fo-  H^t  ^/ab. 
ci/is  againft  all  the  Ter-tenants  and  Lords  mediate  and  immediate;  but  it  nomini,c,™.^3i 
is  "fettled,  That  fuch  Scire  facias  is  not  neceflary  in  the  Cafe  of  High  Trea-  VideBro.Ud. 
fon.  Alfo  it  is  °  laid,  Tbat  it  is  not  necefl'ary  in  the  Cafe  of  Felony  when  ^^jtV'  ^^' 
■jt  rs  fuggefted  on  the  Roil  that  the  Party  had  no  Lands,  and  the  Attorney  a.  54.'^.'  '^" 
Genei-al  confeffes  it.  >3  «.  6. 7.  b. 

Sea.  14.  5/'/j/v,  That  it  hath  been  p  fettled.  That  the  Statute  of  33  H.  ['1%^!^  '' 
8.  29.  which  enafts.  Thai  if  afiy  Perjonjkall  be  attainted  of  High  ^/w/ot  Vi'nance,  74. 
by  the  Conrfe  of  the  Common  Laius  cr  Statutes  f  this  Realm,  that  in  every  '^"^^F'''  ^' 


fuch  Cafe,  every  fuch  Attainder  by  the  Common  Laia  fall  be  of -as  good  K 
Strength,  Value,  Farce  and  EffeB,  as  if  it  had  been  done  by  Authority  e/"=  21  K-4  >;  »• 
Parliament,  is  to  be  intended  of  lawful  Attainders  by  due  Courle  of  the  Bro^'iJem^"*' 
'Common  Law,  and  not  of  erroneous  and  void  Attainders,  which  therefore  nom\uh^^' 
may  be  avoided  in  the  llime  Manner  as  before.  5'  7.  ^■ 

^  tuz.  IJcmpn. 

Cont.  F.  N.  B.  268.  Lett.  B.  '  F.  N.  B.  268.  Letter  A.  Bro.  Indemp.  nominb,  3.4,11.  14  H.  4.  27  I'kz 
Idemp.  nominis,  5.  zi  Ed.  3.  36.  b.  Cont.  Fitz  Idemp.  nominis  4.  Bro.  Indemp  ncmini.s  6.  Long  quinto' Fd'. 
4.51.  s  Fitz.  Idemp.  nominis,  3.  F.  N.  B.  z68.  Lett.  B  Bro.  Indemp.  nominis,  2,  11.  gH.  4.3.  '  "  Cro' 
El.  21'?.  273,  558-  5C0.  iii.a.  Owen  147,  148.  i  Leon.  325,  326.  Salk.  29;.  Shower  13".  1  y  (Jc 
Salk.6o,6t.  '',H.7.i3.b.  Bro.Err.135.  >  i  Sid.  69.  iBulll.7i.  3  Mod.  42.  iRo.Rep.  ,75. 
m  Dy.  34- pl- 20.  t  Keb.  141.pl.  II.  i  Sid. -316.  22E.  4.  37.  b.  3  Keb.  29.  4  E.  4.  10.  pi.  1  4.  firz  F.ir! 
«z.  7  H.  7.  5.  b.  4  Ed.  4,  10.  pi.  14.  "  The  Queen  and  Strafford,  Mich.  12  Anrx,  upon  Examinasion  of  aifcbe 
Piecedcnts.         "2  Salk.  49).  pl.  5.     Vide  3  Keb.  29.         f  3  Inlt.  214,  215.     i  H.  H.^P.  C.  3,-3. 
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•Which  is  ^eEt.   15.     tthly.  That  it  is  alfo  clear.  That  the  Statute  of '  28  Eliz.  2. 

"tS^nl^^  which  enafts,  That  no  Record  of  Attainder  that  then  ivas  of  High  Treafon, 

printed  Sta-  %::here  the  Party  is  or  hath  been  executed,  pall  be  reverfed,  avoided  or  impcach- 

tmes  by  a  ^^i/^y  ^^jy  pj^^  Qf  pf'fit  of  Error,  extends  not '"  to  Attainders  fince  that  Time. 
^^Let"^'"??.        5c'67.   16.     7%,  ^  That  it  hath  been  holden,  That  a  Writ  of  Error  lies 

«>  3  inil.  31.'  in  the  King's  Bench  of  an  Attainder  before  the  Lord  High  Steward. 
213. 

353!    "    "   '     And  now  I  am  in  the  fecond  Place  to  fliew  the  EfFed  of  the  Avoidance 
f  I  Sid.  208.  of  jj  Judgment,  as  to  which  I  fliall  take  Notice  only  of  the  following 
Particulars. 

'Bro.  Coro.        ^<^^'   ^7'     ^~fty  That  it  is  ■>  agreed,  That  after  an  Outlawry  of  Treafon 

27. 143  or '    or  Felony  is  reverfed,  the  Party  fliall  be  put  to  '  plead  to  the  Indidlment, 

144.  '64.  0'  for  that  ftill  remains  good. 

7  H75.pl. 7.      SeSl.   18.     2dly,  That  it  is  faid  by  Sir  Edward  Coke,  If  the  Judgment 

1 8  Ed.  4.9.    be  erroneous,  both  that,  and  the  Execution  thereupon,  and  all  former  Pro- 

^'mocJ  ceedings  fliall  be  ^  reverfed  by  Writ  of  Error ;  but  if  the  Execution  be  erro- 

Cro  ja  ^64.  neous  that  only  fliall  be  reverfed. 

Fitz.  Error,        ^^^^   jg_     ^^7)',  That  it  hath  been  s  adjudged.  That  if  the  King  grant 

Cro.Ca.  365.  over  the  Lands  of  a  Perfon  outlawed  for  Treafon  or  Felony,  and  after- 

•  That  the    'wards  the   Outlawry  be  reverfed,  the  Party  may  enter  on  the  Patentee, 

Law  is  the      and  needs  neither  to  fue  a  Petition  to  the  King,  nor  a  Scire  facias  againft 

fame  in  civil      ,       _,  <u  ^  ^ 

Caufes.  the  Patentee. 

37  H.  6.  17.  Bro.  Utlagary,  28.  20  H.  6.  3.3.  Abridged  Fitz.  Proteftion,  11.  Bro.  Utlagary,  74.  Con. 
<ra  21  H.  6.  90.  pi.  3.  Abridged  Fitz.  Nonfuit,  6.  Bro.  Utlagary,  24.  Vide  Bro,  Utlagary,  35.  '  3  Inft.  2,  10. 
«  1  And.  188. 


CHAP.     LI. 

Of  Execution    a?jd  Reprieve. 

AND  now  nothing  remains  but  to  fliew  in  what  Manner  a  Perfon 
condemned  is  to  be  executed  or  reprieved;  as  to  which,  having  (hewn 
already,  Ch.  30.  Se£i.  8.  That  a  Perfon  attainted,  ftanding  Mute  to  a  De- 
mand why  Execution  fliall  not  go  againfl:  him,  fhall  not  be  awarded  to  his 
Penance,  but  to  the  ordinary  Execution  proper  for  the  Crime,  I  fliaJl  far- 
ther obferve  only  the  following  Particulars, 

SeB.   1.     Firjl,  That  the  Court  of  King's  Bench  hath  not  only  Power 

to  award  Execution  againft  Perfons  attainted  there,  but  alfo  againfl:  Per- 

a  I  Sid.  72.    fons  attainted  in  ^  Parliament,  or  any  other  ''  Court,  the  Record  of  their 

I  Lev.  61.     Attainder,  or  a  Tranfcript  thereof,  being  firft  "^  removed  into  the  Court  of 

Supr1'ch.'*|4.  King's  Bench,  and  themfelves  brought  thither  by  ''  Habeas  Corpus. 

•■zH.  HPC  4.    Poph  131.    Cro.  Ca.  176.    Cro.  Ja.  49;.      ■=  Cro.  Ca.  176.    Cro.  Ja.  495.    i  Sid.  72.    i  Lev, 
61.     iKeb.  244.         "Cro.  Ca.  176.    Cro.  Ja.  495.     i  Sid.  72,  73. 

Sea,  2. 
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SeB.  2.     2^/v,  That  Execution   ought  'not  to  be  awarded  into  a  dif- '^^^o^^ '7^- 
ferent  County  from  that  wherein   the  Party  was  tried  and  convidted,  ex-^j  °  ' '^■*' 
cept   only   where  a  Record  of  Attainder   is   removed  into  the  Court  of"  Cro.  Ca.176. 
King's  Bench's,  which  ^  may  award  the  Execution   in  the  fame  County  ^''°  •j^'^^v 
wherein  it  fits.  c:ro.  Ca.  17(5. 

ScB.  3.  idly.  That  where  a  Perfon  attainted  hath  been  at  large  aftef  Cro.  ja.  495. 
his  Attainder,  and  afterwards  is  brought  into  Court  and  demanded  why  fg"™^'' ■*""' 
Execution  fhould  not  be  awarded  againft  him,  '  if  he  deny  that  he  is  the  2H.H.P.  C. 
fame  Perfon,  it  fhall  be  ^  immediately  tried  by  a  Jury  returned  for  that4°7-., 

Purpofe.  ,Lev6>. 

SeSi.  4.  ^thly.  That  the  Court '  may  command  Execution  to  be  done  v\  hether  ihe 
without  any  Writ.  j^^^'^  ^^*^>^  _ 

SeSl.  5.     5//4',  That  it  is  *"  holden  by  CcZ'p  and  i^^A',    That  no  Execu- to^/chaTen- 
tion  can  he  warranted  unlefs  it  be  purfuant  to  the  Judgment,  and  there-  g'^^°"  ^^^'^  * 
fore  that  it  cannot  be  altered  by  the  King,  as  from   hanging  to  beheading.  sVprach.  43. 
Yet  fince  there  is  a  great  Number  of  Precedents,  where  °  Men  condemned  lea.  6. 
to  be  hanged 'for  Felony,  and  Women  condemned  to  be  burnt '' for  Trea-  'F'"chof 
fon,  have  been  beheaded  by  Force  of  a  fpecial  Warrant  from  the  King  to  ^^ucf^.  ^z. 
thatPurpofc;  and  fince  '  BraSlon  and  ^  Stawidford  and  the  '  Tear-Bock  ofzH.H.P.  C. 
25  H.  b.  fpe'aking  of  this  Matter,  are  not  fo  exprefs  as  Coh  and  Ha/e,  but  4°9-^^^^_ 
fay  only  in  general.  That  the  Sheriff  cannot  lawfully  behead  a  Man  vidio  limes  Execu- 
is  only  condemned  to  be  hanged  j  by  which  they  may  perhaps  intend  no  "o"  »=  <^°"^- 
more    than  that  he  cannot  lawfully  do  it  of  his  own  Authority  j  I  fliall  wHt^as  in 
leave  this  Matter  to   be  farther  confidered.     However  it  is  agreed,  That  Sir  Waiter 
where  Beheading  is  Part  of  the  Judgment,  as  in  Cafe  of  High  Treafon,  Raleigh's 
the  King  may  "  pardon  all  the  reft,  and  confequently  in   fuch  Cafe  the  croja.  496. 
Judgment  will  be  well  executed  by  Beheading  only.  and  in  Lord 

SecJ.  6.  6tb/y,  That  it  feems  "  agreed  at  this  Day,  That  an  Execution  clfe.'sL 
cannot  be  lawfully  executed  by  any  but  the  proper  Officer.  Trials,  V0I.2. 

SeB.  7.     yih/y.  That  it  is  °  clear,    That  if  a  Man  condemned  to  be  ^-  7°4.  70;. 

hanged,  come  to  Life  after  he  be  hanged,  he  ought  to  be  hanged  again  j  JhTLft'ody"* 

fc^for  the  Judgment  was  not  executed  till  he  was  dead.   [130]  of  the  Lieu- 

SeB.  8.     Sthly,  That  it  feems  agreed.  That  every  Court  which  has  Pow-  xower^ViId 
er  to  award  an  Execution,  has  alfo  of  Common  Right  a  difcretionary  Pow-  behTade/on- 
er  of  granting  a  Reprieve ;  as  i'  where  a  Perfon  pleads  a  Pardon  d'efedlive  '/• 
in  Point  of  Form,  but  fufficiently  ftiewing  the  King's  Intention  of  Mercy  j '  ^  ^°'^' ^*' ' 
or  where  it  is  "^  doubtful  whether  the  Offence  be  not  included  in  a  general  VzcH^'^oJ' 
Statute-Pardon;  or  "■  whether  as  it  is  laid  in  the  Indidtment,  it  amounts  to  H.P. 0.272. 
fo  high  a  Crime,  as  that  with  which  the  Prifoner  was  charged.     And  i^^^-^-^-^' 
feems'  agreed  at  this  Day,  that  Judges  continue  to  have  this  Power  after  and  accord- 
their  Commiffion  is  determined.  ing'y  Lwd 

Dacres,  Lord 
Stourton,  and 
Sanchar,  a  Scotch  Lord,  were  hanged  for  Murder.     3  Inft.  21  r,  21  2.     9  Co  i  21 .  b.         e  Lord  Hungeiford  in  32  H. 
8.      3lnft.  211.      DukeofSomerfetin  5  Ed  6.       sinft.  211.       Lord  Audley  in  5  Car.  i.      State  Trials   Vol    if. 
271.         ''Queen  Catherine  Howard,   Lady  Jane  Grey,  Countefs  of  Salisbury,  Lady  Alice  Lille  1  Braa'on  lOi.  b. 

•-Vide^lBa.  217.  -  "S-E.G.  .3.a.  ',5  H.  6.  38.  ™H.P.C.2-3.  3  Inft.  3 ..  yi,  212.  12C0.730. 
Supra  ch.  37.  fea.  i  2.  3  Inft.  31.  It  is  faid,  That  fuch  a  Pardon  muft  be  under  the  Great  Seal  ;  but  it  feems  ad- 
mitted, th.nt  it  may  be  by  Writ.  State  Trials,  Vol.  2.  f  704,  705.  "See  B.  i.  ch  28  fed  8  q  2  H  H  P 
C.411.  •6F.d.4.4.  Fitz.  Coro335  Finch  of  Law  389,  467.  2  H.  H.  P.  C.  4,  2. '  Vide  fupra  ch.  48*, 
fedt.  7.  P  26  All.  pi.  46.  Abridged  Fitz.  Office  de  Court,  34.  1  Dy.  235.  pi.  19.  '  By  206  pi  zi, 
•Dy.  205.pl.  5.     Suprach.  6.  feil.  7.  /      ^      r 
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•H.P.  C.  ^'^^-  9-     9iJ-^b->  That  it  Is  clear,  That  if  a  Woman  quick  with  Child 

272-  be  condemned  either  for  '  Treafon  or  ^  Felony,  fhe  may  alledge  her  being 

2  H.  H.  P.  C.  ^yjj.|^  Child  in  Order  to  get  the  Execution  relpited,  and  thereupon  the  She- 

3  inll.  17.  riif"  or  Marflial  fliall  be  commanded  to  take  her  into  a  private  Room,  and  to 
'>Quxreif  impanel  a  Jury  of '^  Matrons  to  try  and  examine  whether  fhe  be  quick  with 
cefoTplacI',  Child  or  not ;  and  if  they  find  her  quick  with  Child,  the  Execution  fhall 
Keiiw.  51.  a.  be  refpited  '  till  her  Dehvery,  But  it  is  agreed,  That  a  Woman  'cannot 
'S.  P.C.  198  demand  fuch  Refpite  of  Execution  by  Reafon  of  her  being  quick  with  Child 
azAff.pI.  7i.i^ore  than  once;  and  that  flie  can  neither  fave  herfelf  by  this  Means  from 
Abridged  6  pleading  upon  her  Arraignment,  nor  from  having  ^  Judgment  pronounced 
\%o  °  againfl:  her  upon  her  Convidlion.  Alfo  it  is  faid  both  by  '  Staumjf'ord  and 
Bro.'coro.88.  Coke^  That  a  Woman  can  have  no  Advantage  from  being  found  with  Child, 
1,3 1"'*- '7-    unlefs  flie  be  alfo  found  quick  with  Child. 

Finch  of  Law  ^ 

478. 

S.  P.  C.  198.  Letter  C.  '  State  Trials,  Vol.  4.  f.  61  2.  S.  P.  C.  1 98.  Letter  C.  3  Inft.  1 7.  State  Trials,  Vol.  4. 
f.  61  z.  Fitz.  Coro.  253,  410.  23  Afl".  pi.  2.  Abridged  Bro.  Core.  97.  Fitz.  Coro.  188.  25  Fd.  3.  42.  b.  A- 
bridged  Fitz.  Coro.  1 30.  izAff.  pi.  11.  Abridged  Fitz.  Coro.  168.  Bro.  Coro.  72.  Bro.  Pain,  ii.  '  Finch  of 
Law  478.  S.  P.  C.  198.  Letter  C.  Fitz.  Coro.  168,  253.  3  Inft.  17.  H.  P.  C.  27Z.  23  Ail"  pi.  2.  Abridged 
Bro.  Coro.  97.  Fitz.  Coro.  i  88.  25  Ed.  3.  42.  b.  Abridged  Fitz.  Coro.  130.  12  AIT.  11.  Bro.  Coro.  7J.  Pain, 
II.  8  Finch  of  Law  478.  3  Inft.  17.  22  AfT.  pi  71.  Abridged  Fitz.  Coro.  i  £0.  Bro. Coro.  88.  'State 
Trials,  Vol.  4.  f.  611.  S.  P.  C.  198.  Letter  C.  3  Inft.  17.  z  H.  H.  P.  C.  41  3.  M  Inft.  17.  S  P.  C.  198. 
Letter  C.  and  in  22  Aft",  pi.  71.  Abridged  Fiiz.  Coro.  i  80.  Bro.  Coro  88.  it  is  exprefly  faid.  That  the  Inquiry  was 
whether  the  Women  were  enfeint  with  a  live  Child  or  not.  See  alfo  H.  P.  C.  272.  and  Finch  of  La-.v  478.  Yet 
Fitz.  Coro.  I  zo,  168,  388,  240,  410.  22  Aft",  pi.  2.  2;  Ed.  3.  42  b.  12  Aff.  pi.  11.  Bro  Coro.  72.  Bro. 
Pain,  1 1,  'tis  faid  only.  That  the  Woman  was  found  enfeint  or  pregnant. 
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Notes  and  Additions  to  the  Second  Book. 

THE  Court  oF  Honour  is  no  Court  of  Record,  and  therefore  cannot  enforce  Page  14.  K"  [■.] 
the  Paymentof  a  Fine  by  Imprifonmenr,  Far.  12S.  where  {Pag.  125/0  129.) 
fee  the  Cafe  of  a  Proliibition  upon  a  Suit  by  Libel  in  this  Courtj  for  fcanda- 
lous  Words,  and  the  fame  Cafe  in  Salk.  r^^2- 

2  H.  H  P.  C.  35.  fays,  only  (hat  Judices  of  Gaol  Ddivery  may  receive  Appeals  by  Page  25.  N"  [zj 
Bill  againft  any  Pcrfon  being  in  Gaoi.  In  the  Beginning  of  the  fame  Pago  indeed  it 
is  faid,  that  the  Jufticcs  of  GW-DtZ/'wry  may  take  an  Indi6tment  againfl:  one  let  to 
Bail,  as  well  as  if  he  were  aftually  in  Gaol.  But  the  Books  there  cited  do  not  fup- 
port  this  Opinion;  for  39  H.  6.  27.  b.  and  9  Ed.  4.  2.  a.  iecm  only  to  prove  that 
one  mainprifed  is  not  fuppofed  in  Cuflody ;  and  21  H.  y.  33.  a.  proves  no  more, 
than  that  if  one  in  Cujlodia  Marefchalli  be  let  to  Bail,  yec  he  Ihall  anl'wer  a  Bill ;  and 
this  is  faid  to  be  par  curfiim  cnri<e. 

The  Opinion,  that  Judices  of  AtTife  may  deliver  Gaols  without  any  fpecia!  Commif-  Page  19.  N°  [3] 
fion,  is  taken  Notice  of  in  2  H.  H.  P.  C.  403.  but  it  is  furd^er  obferved,  that  th.s  has 
not  been  u fed,  and  that  it  is  not  fafe  without  a  Commifllon  of  Gaol- Delivery. 

By  Srat.  9  Geo.  i.  c.  7.  fed.  3.  For  the  greater  Eafe  of  Juff  ices  of  Peace  for  Counties,  Page  37.  N®  W 
if  is  enafted,  Tbal  if  any  Jujiice  of  Peace  floall  happen  to  dwell  in  any  City,  or  other  Pre- 
xiiicly  that  is  a  County  of  itfelf,  fiiua'.e  •within  the  Coimly  at  Large,  for  which  he  fljall  be 
cppoinicdjuflice  of  Peace.,  altboiLgh  not  within  the  fame  County.,  it  fljall  be  lawful  for  any 
fucb  Jufiice  to  grant  Warrants,  or  Orders,  at  his  o-wn  Dwelling-  Houfe,  though  out  of  the 
County  where  he  is  authorized  to  at}  as  a  JuJlice  of  Peace,  and  in  fame  City  or  Precinil  ad- 
joi'.ingy  that  is  a  County  of  itfcf;  and  that  all  fuch  Warrants  or  Orders,  and  the  ASls  of 
any  Conjlabk,  Ovtrfeer  of  the  Poor,  Surveyor  of  the  Highways,  &c.  in  Obedience  to  fucb 
Warrant  cr  Order,  fjjall  be  good  and  effeSlual  in  Law.  Provided  that  nothing  in  this  ASl 
P:iall  extend  to  give  Power  to  the  Juftices  of  Peace  for  the  Counties  at  Large,  to  hold  their 
General  ^tarter-Seffions  of  the  Peace,  in  Cities  or  Towns,  which  are  Counties  of  them- 
felves,  nor  to  impower  Juflices  of  Peace,  Sheriffs,  Conjlables,  or  other  Peace  Officers,  to  aEl 
in  any  Matters  arifing  within  fuch  Cities  or  Towns,  but  that  all  fucb  A5ihigs  jhall  he  of  the 
fame  EffeSi,  and  no  other,  as  if  this  AU  had  never  been  made. 

The  Chief  Juflice  of  the  King's  Bench  is,  by  Virtue  of  his  Office,  the  Chief  Co-  Psge  42.  N"  [5] 
roner  of  England,  2  H.  H.  P.  C.  g^-  ^"^  ibid.  p.  5.  the  like  is  affirmed  of  the  Court 
of  King's  Bench,  which  therefore  may  ta,ke  Appeals  of  Death,  &c.  by  Bill,    4  Injl.  73, 

By  choofing  another  Coroner,  the  Power  and  Authority  of  the  firft  ipfo  fa£lo  ceafes.  Page  44.  N"  [6] 
Godb.   105. 

The  Coroner  of  the  Verge  was  anciently  appointed  by  the  King's  Letters  Patent  Pa^e  46.  N"  [-] 
2  H.  H.  P.C.  5^.  .  ^ 

It  is  a  Matter  indi(5fable,  to  bury  a  Man  that  dies  a  violent  Death,  before  the  Co-  Page  48.  N"  [8] 
roner's  Inquefl  have  fat  upon  him.    Far.  10.  per  Holt. 

If  the  Inquifition  be  quafhed  in  the  King's  Bench,  the  Coroner  by  Leave  of  the  Page  48.  N"  [9] 
Court  may  take  up  the  Body  again,  and  take  a  new  Inquifition.    Stra.  167,   533. 

In  2   H.  H.  P.  C.  6:^,  66.  It  is  expreOy  faid,  that  the  Coroner  hath  no  Power  to  Psge  50.  N»  [ic] 
take  an  Inquifition  of  any  other  Felony,  than  the  Death  of  a  Man  -,    only  by  the  Cu- 
ff om  of  Northumberland^   the  Coroner  has  Power  to  inquire  of  other  Felonies.    ^^  H. 
6.  27.  b. 

Though  by  Magna  Charta,  c.iy.  the  Coroner  cannot  determine  the  A,ppeal ;    yet  Page  51.  N°  [n] 
he  may  outlaw  the  Defendant.    2  PI.  H.  P.  C.  6j. 

Sir  Matthew  Hale  fays,   That  the  Coroner  being  the  principal  Judge,  a  Certiorari  to  Pas«  5'-  N°  t'^] 
remove  a  Bill  of  Appeal  may  be  diredcd  to  him  alone.     2  H.  H.  P.  C.  67. 

If  there  be  two  Coroners  in  a  County,  one  may  execute  the  V/rit,  as  in  Cafe  of  anPag^  S^-  N"  ['3] 
Exigent,  but  the  Return  muff  be  in  the  Name  of  both.     2  H.  H.  P.  C.  ^6. 

The  Reafon  given  in  i  H.  H.  P.  C.  363.  why  the  Finding  of  the  jury  at  the  Trial  P^'ge  S3-  N"  ['4-] 
(as  to  the  Flight)  fliall  not  avoid  the  Coroner's  Inquifition,  is,  becaufe  the  latter  is  beft 
for  the  King  ;    and  Fitz.  Forfeiture,  35.  feems  agreeable  to  this. 

By  26  Geo.  2.  c.  29.  feff.  i.  For  every  Inquifition  {not  taken  upon  View  of  a  Body  dy-  P-^ge  si-  '^°  C'i'J 
ing  in  Gaol)   he  fljall  have  20  s.    and  alfo^gii.  for  every  Mile  he  Jhall  be  compelled  to 
travel  from  his  ufual  Place  of  abode  to  take  fuch  Inquifition,  to  be  paid  by  Order  of  tht 
Juflices  in  Sejf.ons,  out  of  the  Ccunty  Rales,  for  which  Order  no  Fee  fl: all  he  paid. 
Vol.  II.  6  C       '  Sefl. 
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'Se(^.  2.  And  for  every  Inquifuion  taken  on  View  of  a  Body  dying  in  Prifon  he  JJiall 
he  paid  fo  much,  not  exceeding  20  s.  as  the  Jtijiices  in  Sejficns  pall  allow,  to  be  paid  in 
like  Manner. 

Se6h.  5.  But  no  Coroner  of  the  King's  Houflzold,  and  cf  the-  Verge  of  the  King's  Palacis ; 
ftor  any  Coroner  of  the  Admiralty,     or  of  the  County  Palatine  of  Durham,  nor  of  the 
City  of  London  and  Borough  of  Southivark,    nor  any  Franclifs  belonging  to  the  faid  City, 
nor  of  any  City,    'Town   or  Iranchife,   not  csnlributing  to  the  County  Rates,  or  within 
which  fw.h  Rates  have  not  been  ufually  cfjefjed,  fJmll  he  intitlcdto  any  Benefit  by  this  A5i, 
but  they  fJoall  have  fuch  Fees  and  Salaries  as  they  were  allowed  before  tl^s  A£l,  or  as  floall 
be  allotved  by  the  Per  fans  by  -whom  they  have  been  appointed. 
Page  54,  N^  [16]         It' the  Inquifuion ///p^r  ^'^yaOT  Corporis  had  been  quaflied  a  long  Time    (as  a  Year) 
after  the  Death,  a  Melius  inquirendum  might  have  been  granted,  but  not  anoiher  In- 
quifuion fuper  vifum,  &c.  yet  where  the  Coroner  had  aftually  taken  fuch  other  Inqui- 
fuion, a  Melius  inquirendum  was  denied  -,  for  faSIum  valet  quod  fieri  non  debet.    Carth.  72. 
If  the  Coroner's  Inqueft  find  ihe  Death  of  the  Party  to  be  per  Infortunium,  and  ic 
be  fuggefted  on  the  Part  of  the  King,  or  Almoner,   that  he  was  felo  de  fe;    yet  a  Me- 
lius inquirendum  ouo\n  not  to  be  granted  ;    and  if  granied,  and  an  Irquifuion  taken,  it 
has  been  held  void.      2  And.  204.  by  the  Scat.  28  Ed.  c.  9.  i  H.  H.  P.  C.  415.  2  H. 
H.  P.  C.  59,  69. 
Page  62.  N°  [17]         2  H.H.P.C.  88.  fays  generally.  That  by  La\y  a  Conftable  may  make  a  Deputy, 
and  he  is  within  the  7  Jac^  5.  to  plead  the  general  Iffue.     Moor  845.  pi.  1141.     Yet 
in  I  H.H.P.C.  581.  it  is  faid.  That  if  a  Warrant  be  direded  to  a  Conftable,  he  mufl: 
execute  it  himfelf,  and  may  not  fubftitute  anothtr. 
Page  75.  N"  [18J         By  the  Stat.  8  Geo.  2.   c.  16.  (for  the  Amendment  of  the  Law  relating  to  Acflions 
on  the  Statute  of  Hue  and  Cry)  it  is  enadted,  1161.  1.  That  no  Fnfon  fhall  maintain  any 
ASlion  again[i  any  Hundred,    by  Virtue  of  the  Statutes  13  Ed.  i.  and  27  Eliz.   c.  13. 
unlefs  he  fhall,  over  and  befides  the  Notice  already  required,  with  as  much  convenient  Speed 
as  may  be,  after  any  Robbery  on  him  committed,  give  Notice  thereof  to  one  of  the  Conjlabks 
of  the  Hundred,  or  to  fame  Conflable,  Bofholder,  Headborough,  or  Tithingman  of  fome  Town^ 
Parifh  or  Tithing,  near  the  Place  wherein  fuch  Robbery  fijall  happen,  or  fioall  leave  No- 
tice in  Writing  at  the  Dwelling-Houfe  of  fuch  'Conftable,  &c.  defcribing  in  fuch  Notice,  fo 
far  as  the  Circumftances  of  the  Cafe  will  admit,  the  felons,  and  the  Time  and  Place  cf 
the  Robbery  ;    and  alfo  fuall,  within  twenty  Days,  caufe  Notice  to  be  given  in  the  London 
Gazette,  therein  likewife  defcribing  the  Felons,  and  the  Time  and  Place,  together  with  the 
Goods  whereof  he  was  robbed ;    and  fhall  alfo,  before  ASiion  be  commenced,  go  .before  the 
Chief  Clerk  or  Secondary,  or  the  Filazer  of  the  County  wherein  fuch  Robbery  floall  happen^ 
or  the  Clerk  of  the  Pleas  of  that  Court,  wherein  fuch  A£Iion  is  intended  to  be  brought,  or 
before  the  Sheriff  of  ihe  County,  and  enter  into  a  Bond  to  the  High  Conftable  of  the  Hun- 
dred, in  the  penal  Sum  of  100  1.  ^vith  two  fufficietit  Sureties  to  be  approved  of  by  fuch  Chief 
Clerk,  &c.  with  Condition  for  fecuring  to  fuch  High  Conftable  {who  is  required  to  enter  an 
Appearance,    and  defend  fuch  Aiiion)   the  Payment  of  Cofts,  in  Cafe  Judgment  fhall  he 
egainft  fuch  Plaintiff. 

And  it  is  farther  enafted  by  the  faid  Statute,  fefl.  11.  That  every  Conftable,  Bofhol- 
der, Headborough,  or  Tithingman,  to  whom  Notice  ftjall  be  given,  and  every  Conftable,  &cc. 
cf  any  Town,  Parifto,  Plamlet  or  Ttthing,  within  the  Plundred,  or  the  Franchifes  within 
the  Prencin^  thereof,  wherein  fuch  Robbery  ftjall  happen,  as  foon  as  the  fame  ftjall  come 
to  his  Knowledge,  ftjall  with  the  utmoft  Expedition  make  freftj  Suit,  and  Hue  and  Cry 
after  the  Felons ;  and  if  any  Conftable,  &c.  fhall  offend  in  the  Premifjes,  every  fuch  Offen- 
der ftoall  forfeit  5I. 

SecTt.  12.  Every  Forfeiture  hereby  incurred  fhall  be  recovered  with  Cofts,  and  fhall  be 
one  Moiety  to  the  King's  Majcfty,  and  the  other  Aloicty  to  fuch  Perfon  who  ftjall  fue  for  the 
fame  within  fix  Months  cifter  fuch  Forfeiture  incurred. 

And  fee  now  25  Geo.  2.  c.  29,  fcEf.  6.  for  his  Punifhment  for  not  doing  his  Duly. 
See  a  Cafe  on  this  Sraiute  in  Comyns  444.    Stra.  406. 
Page  75.  N°  [19]         By  22  Geo.  2.  c.  24.    N'o  Perfon  to  recover  in  any  A£lion  on  the  Statutes  of  Hue  and 
Cry  more  than  200  1.  unlefs  at  the  Tnne  of  the  Robbery  there  be  two  Per  fans  to  atteft  the 
Truth  thereof. 
Page  75.  NO  [20]  For  what  Notice  is  fufficient  on  this  Statute,  fee  2  Stra.  1 170, 

By  17  Geo.  2.  c.  5.  fed.  5.  Every  private  Perfon  may  apprehend  Beggars  and  Vagrants. 
Page77.  N"  [21]         But  an  Afuiult  with  an  Intent  to  rob,  is  now  made  Felony,  by  7  Geo.  2.  c.2i.     See 

the  Additions  to  Book  i.   N°  [37] 
Page  -J-/.  N°  [22]         It  feems,  that  to  make  an  Arreft  of  a  Night-Walker  judifiable,  there  ought   to  be 
probable  Caufcs  of  Sufpicion ;   and  fo  it  was  ruled  in  the  Cafe  of  the  ^tien  and  Tooley, 

'     '  Mich. 
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Mich.  1709.  for  the  Murder  of  Dent,  who  was  killed  in  aiding  the  Condable,  who 
had  taken  up  a  Woman  walking  the  Street,  upon  Sufpicion  of  her  being  of  ill  Fame. 
C.  J.  Iloh  delivered  the  Opinion  of  the  Court,  that  it  vvas  not  Murder,  and  ih.r  it  was 
not  lawful,  even  for  a  legal  Conftab'.e,  to  take  up  a  Woman  upon  a  bare  Sulpicion  only, 
having  been  guilty  of  no  Breach  of  the  Peace,  nor  any  unlawful  Aft.  2  //.  //.  P.  C. 
89.  ill  No  lis. 

By  Staf.  9  Geo.  i.  c.  22.  feci.  12.  it  is  enafted,  Tb^.t  if  any  Per/on /JmII  apprehend,  V^g' 79-'^'' I'^'^l 
cr  catife  to  be  convicted,  any  of  ibe  Offenders  againll  this  /l£i,  ('commonly  called  the  Black 
Aft  •,  See  the  Additions  to  Book  i.  N°  {66']  )  and  JJoall  be  kilkd,  or  ivotonkd  fo  as  to 
lofe  an  Eye,  or  the  Ufe  of  any  Limb,  in  apprehending,  cr  endeavouring  to  apprehend,  any 
fuch  Offender Sy  upon  Proof  thereof  made  at  the  General  garter- Seff.cns  of  the  County,  &c. 
the  Jtiftices  fjall  give  a  Certificate  thereof  to  fuch  Pcrfon  fo  ■wounded,  or  to  the  Executors  or 
Jdiuinifrators  of  the  Perfon  killed,  by  'u.-hich  he  or  they  fljall  be  intitled  to  receive  of  the 
Sheriff  of  the  faid  County  fifty  Pounds,  which  Sum  the  Sheriff  is  required  to  pay  within 
thirty  Days,  from  the  Day  on  which  the  faid  Certificate  floall  be  floewn  to  him,  under  the 
Penalty  of  forfeiting  10  1.  to  the  Ptrfons  to  whom  fuch  Ctvlificate  is  given,  for  which  10 1. 
as  well  as  for  the  50 1.  fuch  Pafon  is  auihorifcd  to  bring  an  AUion  on  the  Caf,  &c. 
againjl  the  Sheriff. 

By  the  Siat.  8  Geo.  2.  c.  1 6.  (for  the  Amendment  of  the  Law  relating  to  Aclions  on  the  Page  75.  N=  [24] 
Statute  of  Hue  and  Cry)    Any  Perfon  who  fl-idll  apprehend  a  Felon  within  the  Time  li- 
mited by  that  Aft,    whereby  the  Hundred  iliali  be  difcharged,  fhall  be  intitled  to  a 
Reward  of  T^k  Pounds,  which  (hall  be  raifed  on  the  Hundred  by  a  Taxation. 

It  having  been  enafted  by  Star.  9  Geo.  2.  c.  3,5.  (for  preventing  the  Clr.ndejli^ie  run- 
King  of  Goods)  ftft.  10.  fet  forth  more  at  large  in  the  Additions  to  B.  i.  N°  [75]  thac 
any  Pcrfons,  to  the  Number  of  three  or  more,  armed  with  Fire  Arms,  £?f.  affiftingin 
the  clandeftine  running  of  Goods,  fliould  be  guilty  of  Felony,   It  is  fanher  enafted, 

Seft.  II.  That  every  Perfon  who  fidl  apprehend  a-^y  Pe'fcn  guilty  of  the  Offences  lajt 
mentioned,  fJjall  have,  for  every  Offender  convicted,  50!.  and  if  any  Perfn  fhall  be  maim- 
ed, or  dangeroufly  wounded,  in  endeavouring  io  apprend  fuch  Offenders,  every  Perfon  fo  maimed 
cr  w'ounded,f  jail,  upon  fuch  Canv'Sf ion,  have  50 1.  over  and  above  any  other  Revcard ;  and 
in  Cafe  any  perfm  fhall  be  killed  in  Purfuit  after  fuch  O  fenders,  the  Executors  or  Admini- 
ftrators  of  fuch  Perfon  killed  (upon  Certificate  of  the  Jufices  of  Affze,  or  the  two  next 
Juftices  of  Peace,  of  fuch  Perfon' s  being  fo  killed)  fhall  have  50/.  over  and  above  any  other 
Reward. 

Seft.  15.  If  any  Officer  of  the  Cujlomscr  Excife  fhall  be  maimed,  or  dangeroufly  wounded,  - 
by  any  Offenders  herein  lafi  mentioned  (in  Seft.  13.  See  the  Additions  to  B.  i.  N°  [75]) 
in  the  Execution  of  his  Off.ce,  or  in  apprehending  fuch  Offenders,  all  fuch  Off.cers  and  Per  fans 
Co  maimed  and  woundedffhall,  upon  the  ConviSion  ofjuch  Offenders,  have  50 1.  over  and  above 
any  other  Reward ;  and  in  Cafe  any  Perfon  be  killed  in  the  apprehending  fuch  Offenders,  . 
the  Executors  or  adminijlratcrs  of  fuch  Perfon  killed,  (upon  Certificate  of  the  Juftices  of 
Jffize,  or  the  two  next  Juftices  of  Peace)  ftjallhave  50I.  over  and  above  any^  other  Reward. 

And  it  is  to  be  obferved,  that  not  only  the  Apprehending,  but  alio  the  Difcovei;- 
ing  and  Convifting  Runners  of  Foreign  Goods,  is  rewarded ;  for  which  Purpofe  it  is 
enafted  by  Stat.  8  Geo.  i.  c.  18.  feft.  8.  That  any  Perfon  difcovering  and  convicting  a 
Runner  of  Foreign  Goods  (within  that  Aft)  fimllhave  \o\.  over  and  above  any  other 
Reward  he  may  be  intitled  to,  on  Account  of  Goods  conveyed  away,  which  fljall  be  recovered 
by  Means  of  fuch  Difcovery,  cr  on  Account  of  the  Penalties  recovered  for  the  Running  the  faid 
Goods,  fo  as  the  Value  of  fuch  Goods  recovered  for  the  Ufe  of  his  Majefty  floall  exceed  sol 

And  by  S;ar.  9  Geo.  2.  c.  35.  feft.  16.  it  is  enafted,  That  if  any  Perfon  Jhall,  with- 
in three  Mo'Uhs  after  any  of  the  Offences  lafi  mentioned  (in  feft.  13.  See  the  Additions 
inB  I  N^[75])  bave  been  committed,  dif cover  to  the  Comwiffwners  of  the  Cuftoms  or  Ex- 
cife '  any  Perfon  guilty  of  fuch  Offence,  fo  as  fuch  Offender  be  conviifed,  fuch  Difcoverer 


floall  have  50 1.  for  every  Offender  fo  conviefed,  over  and  above  any  other  Reward. 
The  Opinion  of  Sir  Edward  Coke  4  Inft.  177.  taken  Notice  of  in  this  Seftio 


feemsFage  83.  N"  [:5] 


to  be  adopted  by  Sir  Matthew  Hale  in  his  Summary  of  the  Pleas  of  the  Crown  ;  but  his 
Htftoria  Placitorum  Corona,  Vol.  i.  p.  579,  580,  583.  and  Vol  2.  ^  79,  80,  107  to 
no  is  very  full  to  the  contrary,  and  Vol.  2.  p.  119.  he  fays.  It  a  Juaice  of  Peace 
have  Jurifdiftion  in  the  Cafe,  (as  in  Felonies  and  Breaches  of  the  Peace,  and  even  in 
Hi^h  Treafon,  fo  far  as  it  is  a  Breach  of  the  Peace)  tho'  he  err  in  granting  his  War- 
rant, yet  the  OfBcer  that  executes  it  is  excufeable.  ...or  p  0  ^t»  r  o 
An  Arreft  by  a  Conftable,  or  other  Perfon,  by  the  Command,  and  in  the  Prefence  Page  S3.  N»  [26] 
of  a  Juftire  of  Peace,  without  any  Warrant,  or  any  Caule  .illedged,  was  held  juftifiable. 
Meor  ^oS.  pi.  531.     i  ^i-  H.  P.  C.  5S5.    " 
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Page  S4.  N"  [27]  As  to  Warrants  to  fearch  for  ftolen  Goods,  Sir  Matthew  Hale  lays  down  thefe  Rules, 
id,  That  they  are  not  to  be  granted  without  Oath,  made  before  a  Juflice,  of  a  Felony 
committed,  and  that  the  Party  complaining  has  probable  Caufe  to  (ufpeft  they  are  in 
fuch  a  Houfe  or  Place,  and  do  fhew  his  Rcafons  for  his  Sufpicion  ;  and  therefore  a  ge- 
neral Warrant  to  fearch  all  fufpefted  Places  is  not  good  ;  nor  are  general  Warrants  dor- 
mant, which  are  many  Times  made  before  any  Felony  committed,  juftifiable,  nor  do 
they  give  any  more  Power  to  the  Officer  or  Party,  than  what  he  hatl  wi;hoiit  them. 
adly,  It  is  fit  to  exprefs,  that  Search  be  made  in  the  Day-time.  3dly,  They  (hotild 
be  direded  to  Conftables,  ^c.  and  not  to  private  Perfons,  though  the  Party  complain- 
ing fhould  be  prefent,  becaufe  he  knows  his  Goods.  4thly,  It  ought  to  command, 
that  the  Goods  found,  together  with  tke  Party  in  whofe  Cuftody  they  are  found,  be 
brought  before  fome  Juftice  of  Peace.  2  H.  H.  P.  C.  150. 

As  to  the  Execu:ion  of  fuch  Warrant,  it  is  there  {p.  151  )  far:her  laid  dowrv,  ift, 
Whether  the  ftolen  Goods  be  in  the  fufpeded  Place  or  nor,  the  Officer  in  the  Day- 
time may  enter />fr  OJlia  aperta.  2dly,  If  the  Door  be  fhur,  and  upon  Demand  it  be 
refufed  to  be  opened,  the  Officer  or  Party  may  juflify  breaking  open  the  Doer,  sdly. 
If  the  Goods  be  not  in  the  Houfe,  yet  it  feems  the  Officer  is  excufcd  5  but  it  feems  the 
Party  that  made  the  Suggcftion  is  Punifliable  in  fuch  a  Cafe ;  for  as  to  him,  the 
Breaking  of  the  Door  is /?i  ftira/i^  lawful,  if  the  Goods  be  there ;  unlawful,  if  not  there. 
Seealfo2  H.H.P.C.  113,  114- 
Page  S5.  N^  [2S]  But  Sir  Matthew  Hale,  in  his  Hiftoria  Pkcitorum  Corcmf,  V.  2.  p.  loS,  109,  no. 
aflcrts,  not  only  that  a  Juftice  of  Peace  has  Power  to  ifTue  a  Warrant  to  apprehend  a 
Perfon  accufed  of  Felony,  though  not  indifted  •,  but  alfo,  that  he  may  iffue  a  War^ 
rant  to  apprehend  a  Perfon  fufpeded  of  Felony,  though  the  original  Sufpicion  be  not 
in  himfclf,  but  in  the  Party  that  prays  the  Warrant;  and  he  fays  the  Reafon  i?,  becaufe 
the  Jultice  is  a  competent  Judge  of  the  Probabilicies  offtred  to  him  of  fuch  Su- 
fpicion. See  alio  i  H.  H.  P.  C.  579,  580.  where  after  Mention  made  of  Lord  Coke's 
Opinion,  that  the  Party  may  arreft  one  on  his  own  Sufpicion,  but  not  by  Warrant  of 
a  Juftice  s  it  is  faid,  that  the  Law  is  not  fo,  and  that  the  conftant  Pradice  is  againft 
ir,  and  that  it  would  be  pernicious  to  the  Kingdom,  if  it  were  as  Lord  Coke  delivers  ir. 
Page  86.  N'"  [29]  But  by  27  Geo.  2.  c.  20.  In  Cafe  of  a  JVarrant  of  Bifrefs,  (fftied  by  a  Jiifiice  of  the 
Peace  for  the  levying  a  pecuniary  Forfeiture  or  Sum  of  Money,  it  is  fpeciaUy  provided,  thai 
the  Officer  executing  the  fame,  jhiall,  if  required,  fJjew  his  Warrant  to  the  Perfon  zvhofe 
Goods  are  diflrained^  and  floall  fuffer  a  Copy  thereof  to  be  taken. 
Page  87.  N°  [30]  But  in  i  H.  H.  P.  C.  579,  5S0.  it  is  faid,  that  upon  a  Warrant  for  probable  Caufe 
of  Sufpicion  of  Felony,  the  Peifon  to  whom  llich  Warrant  is  direded  may  break  open 
Doors  to  take  the  Perfon  fufpeded,  if  upon  Demand  he  will  not  furrender  himfelf,  as 
well  as  if  there  had  been  an  exprefs  and  poficive  Charge  of  Felony  fworn  againft  him. 
Page  94.  N°  [31]  According  to  S\r  Matthew  Hale,  I^ord  Coke,  2  Liji.  190.  in  laying  generally,  that 
the  PFrit  of  Mainprize  is  taken  away,  is  certainly  miftaken  -,  for  this  Writ  hath  ftill 
it's  Ufe  in  Cafes  of  Perfons  committed  by  Juftices  of  Peace,  and  in  fome  other  Cafes.  See 
2  H.H.P.C.  142,  143- 
Page  96.  N"  [32]  Mandatum  Domini  Regis  in  the  Stat  of  TVejIm.  i.  according  to  Hale,  is  not  intended 
of  the  perfonal  Command  of  the  King;  for  regularly,  as  ihe  King  cannot  in  Perfon 
arreft  or  imprifon,  fo  he  cannot  command  another  to  imprifon  ;  but  it  muft  be  done 
by  fome  Order,  Writ,  or  Procefs  of  fome  of  his  Courts.  And  though  fuch  a  Man- 
date be  by  Commiffion  under  the  great  Seal,  it  is  void.  2  H.  H.  P.C.  1^1. 
P-ige  98.  N°  [33]  Manner,  or  Mainer,  is  by  Sir  Adatlhew  Hale  cMed  Maincuvre,  or  Alainovre,  cum 
manu  opere,  1  H.  H.  P.  C.  187,  348,  349.  2  H.  FI  P.  C.  133,  156.  And  Lord  Coki 
fays,  it  was  antiently  called  Hand-habbend  and  Backhercnd^  which  Bra£lon  and  Britton 
uie  for  furtum  manifeftmn.  S^ure  if  it  may  not  be  derived  from  the  French,  Main- 
avoir,  which  anfwers  to  the  Saxon,  Hand-habbend. 
Page  106.  N°  [34]  It  was  refolved  by  all  the  Judges  in  England,  7  Car.  1.  that  a  Man  is  not  bailable 
for  Manflaughter  i  and  Chief  Juftice /;/»'^f  let  a  Fine  of  20/.  on  a  Juftice  of  Peace,  fof 
bailing  a  Man  in  fuch  a  Cafe,  2  H.  H.  P.  C.  13S,  139.  where  it  is  farther  laid,  that 
two  Juftices  of  Peace,  whereof  one  of  the  ^^ijVz/'w,  cannot  bail,  even  in  the  Cafe  of 
fe  defendendo,  if  the  Fad  be  apparent  ;  or  if  the  Party  be  indided  of  Manflaughter, 
thovi^hwr.  fe  defendendo.  But  that  the  Scatu'e  of  IVeftminfter  i.  which  takes  away 
Bail,  in  Cafes  of  the  Death  of  a  Man,  muft  be  intended,  when  the  Offender  is  cer- 
tainly known  ;  for  it  generally  provides  that  Perfons  taken  upon  light  Sufpicion  Ihall 
be  bailed. 
Page  tii.N'^[35J  The  Cafe  here  cited  from  Shozver  100.  is  more  fully  reported  in  Carth.  131,  132, 
133.  It  ^Yas  the  Cafe  o\  the  Earl  of  Salisbury,  who  was  impeacncd  lor  High  Treafon, 
2  ill 
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in  the  Convention  Parliament,  i  l^.  &  M.  for  being  reconciled  to  the  Church  or 
Kme,  and  committed  to  the  Tower,  where  he  continued  till  the  next  Parliament. 
And  it  appears  from  this  Ucporr,  that  the  Parliament  was  adjourned  at  the  Time 
of  the  Morion  for  bailing  the  Earl,  and  that  the  Court  refufed  to  bail  him,  becaufe 
of  the  (liort  Adjournment  i  the  Parliament  being  the  proper  Place  for  an  Application 
to  that  Purpofc  -,  and  as  to  Lord  Danby^s  Cafe,  who  was  bailed,  though  committed 
by  the  Peers  in  Parliament,  and  which  was  here  cited  by  the  Counfcl  for  the  Ear),  it 
•was  faid,  the  chief  Reafon  for  bailing  him  was,  becaufe  the  then  Parliament  was  pro- 
rogued, and  the  Time  uncertain  for  it's  Meeting  again,  and  fo  no  Profpedt  of  apply- 
ing himfelf  that  Way  ;  befides,  he  was  denied  to  be  bailed  by  feveral  Judges  of  B.  R. 
until  Chief  Juftice  'Jeffries  came  in.  The  Court  alfo  cited  the  Cafe  of  Lord  Stafford^ 
who  was  committed  by  the  Houfe  of  Peers,  and  notwithftanding  the  Diflblution  of 
that  Parliament,  yet  he  continued  a  Prifoner,  and  was  tried  upon  the  fame  Impeach- 
ment, convi6i:ed  and  execuced;  which  fully  proves,  that  commitments  by  the  Peers 
are  not  made  void  by  the  Prorogation  or  Diflblution  of  the  Parliament.  This  is  alfo 
confirmed  by  the  Cafe  of  Lord  Danb)\  who  was  bailed  to  appear  at  the  next  Seffions 
of  Parliament,  which  was  an  Affirmance  of  the  Commitment,  and  a  plain  Proof  of  the 
Opinion  of  the  Court,  that  the  Commitment  was  not  avoided  or  difcharged  by  the 
Prorogation  of  the  Parliament.  As  tc  the  Plea  of  Pardon  in  this  Cafe  of  the  Earl  of 
Salisbury,  vide  infra  N°  [99]. 

In  Skin.  56.  Lord  Daub/ a  Cafe,  it  is  faid  by  Pemberton,  Ch.  Jufl:.  that  if  one  be 
detained  after  a  Prorogation,  an  Aftion  of  falfe  Imprifonment  lies.  But  fee  the  fore- 
going Cafe  of  the  Earl  of  Sp.Iidury,  and  Skin.  163. 

Sir  Matthciv  Hale  is  of  Opinion,  that  the  Gaoler  may  juftify  in  falfe  Imprifonment,  Page  iiq.  N°  [56] 
by  Virtue  of  a  general  Warrant  for  Felony,  and  that  (contrary  to  the  Opinion  of  Lord 
Coke)  if  an  Efcape  be  fjffered  willingly  by  the  Gaoler,  on  fuch  Warranr,  it  will  be  Fe- 
lony in  him.  2  H.  H.  P.  C.  1231  This  is  alfo  aflerted  in  1  H.  H.P.  C.  §^^,  §g6. 
which  fays  farther,  that  if  the  Mittimus  be  genera!,  and  contain  no  certain  Caufe,  tho' 
the  Gaokr  is  not  bound  to  receive  the  Prifoner  upon  fuch  Mittimus  ;  yet  if  he  be  ac- 
quainted what  the  Crime  is  for  which  he  is  committed,  and  fuffcr  him  voluntarily  to 
efcape,  it  is  Felony.  For  if  a  Private  Perfon  or  Conflable  arreft  a  Man  for  Felony,  . 
and  cai'ry  him  to  the  common  Gaol  (as  he  may  do,  by  13  Ed.  4.  9.  and  the  Gaoler 
is  bound  to  to  receive  him,  by  4  Ed.  3.  c.  10.)  if  the  Contfable,  or  Perfon  that  de- 
livers him,  acquaints  the  Gaoler  it  is  for  Felony,  it  is  at  the  Peril  of  the  Gaoler  if  he 
lets  him  efcape  ;    and  yet  there  is  no  Mittimus  in  that  Cafe,  but  only  Notice  ore  tenus. 

The  Omidion  of  the  Words,  until  he  be  delivered  by  due  Courfe  of  Law.,  makes  no  Page  120.  N'  [37] 
Nullity  in  a  Juftice  of  the  Peace's  Mittimus.  3  Keb.  531.  New  Abr.  Vol.  i.  p.  381. 
And  according  to  Hale.,  though  a  Mittimus  for  Felony  want  the  regular  Conclufion 
(till  he  be  delivered  by  due  Courfe  of  haw)  yet  this  will  not  excufe  the  Breach  of  Prifon  ' 
from  Felony,  i  U.  H.  P.  C.  609.  So  if  the  Caufe  be  exprelTed,  and  the  Conclufion 
irregular,  as  till  farther  Order  given  by  the  Juflices;  yet  a  Breach  of  Prifon,  or  volun- 
tary Efcape,  under  fuch  Warrant,  will  be  Felony.  And  fuch  Warrants  will  be  good 
JuftiScations  in  fdfe  Imprifonment.     1  H.  H.  P.  C.  584,  gg^. 

Ic  is  alio  to  be  obferved,  that  a  Commitment,  grounded  on  an  Aft  of  Parliament,  ^^S*  '^°-  ^°  I^^S] 
ought  to  be  conformable  to  the  Method  prefcribed  by  it.  As  where  the  Mayor  of  Nor- 
thamptcn  commiited  the  Church-wardens  for  refufing  to  account  before  him,  and  the 
Warrant  concluded  in  the  common  Form,  until  they  be  duly  difcharged  according  to  Law ; 
upon  the  Return  of  an  Habeas  Corpus.,  the  Court  held  the  Commitment  void,  becaufe 
the  Warrant  ought  to  have  concluded,  there  to  remain  until  he  floall  account,  as  the  43 
Eliz.  2.  appoints.  And  a  Difference  is,  where  a  Man  is  committed  as  a  Criminal,  and 
where  only  for  Contumacy  :  In  the  firft  Cafe,  the  Commitment  mufl  be  until  dif- 
charged according  to  Law,  but  in  the  latter  until  he  comply.  Catih.  152,  153.  So  alfo 
where  one  Bracey  was  committed  by  Commiffioners  of  the  Statute  of  Bankrupts  for  re- 
fufing to  anfwer,  and  they  concluded  their  Warrant,  until  he  conform  himfelf  to  our  Au- 
thority, and  be  thence  delivered  by  due  Courfe  of  Law  ;  upon  the  Return  of  an  Habeas 
Corpus  he  was  difcharged,  for  the  Statute  only  impowers  them  to  commit  until  he  fub- 
rnit  himfelf  to  be  by  them  examined.  Carth.  153.  Salk.  348.  5  Mod.  308.  Comb.  390. 
Set.  &  Rem.  236.     Ld.  Raym.  99,  |oo. 

So  in  Taxlef'i  Cafe,  who  was  committed  by  the  Earl  of  Nottingham,  Secretary  of 
State,  by  Virtue  of  35  Eliz.  c.  2.  for  refufing  to  anfwer  whether  he  was  a  Jefuit,  Sewi- 
naiy,  or  Mafp.ng  Prieft  ;  the  Conclufion  of  the  Commitment  being,  there  to  remain  un- 
til he  fhall  be  from  thence  difcharged  by  due  Courfe  of  Law,  when  the  Words  of  the  Statute 
are,  until  he  fhall  anfwer  unto  the  S>ueftions.  The  Court  held  the  Commitment  ill  ; 
And  they  afking  the  fame  Q^eftions  of  the  Defendant,  and  he  anfwering  openly  and 

Vol.  n.  6  D  dircflly 


iSfoth  and  Addit'wm  to  the  Second  Bock. 

direflly  in  the  Negative,  he  was  difcharged.  Carth.  291,   See  alfo  the  Cafe  of  Baxter, 
Mich.  20  Car.  2.  in  C.  B.  New  Abrid.  Vol.  \.  p.  382. 

Page  120.  N"  [39]  By  27  Geo.  2.  c.  3.  fVhen  any  Perfon,  not  having  Goods  or  Money  in  the  County  where 
he  is  taken,  fufficiait  to  bear  the  Charges  of  himftlf  and  of  thofe  who  convey  him,  is  com- 
mitted to  Gaol,  or  to  the  Houfe  of  CorreStion,  by  Warrant  from  a  Juflice,  then  on  Appli- 
cation by  the  Conjlable  or  other  Officer,  who  conveyed  him,  to  any  Juflice  for  fuch  County  or 
Place  (fuch  Juflice)  fJjall  upon  Oath  examine  into,  and  afcertain  the  reafonable  Expences, 
andfhall,  zvithout  Fee,  by  his  PVarrant,  order  the  Treafircr  to  pay  the  fame.  But  in 
Middlefex  the  fame  f}:)all  be  paid  by  the  Overfeers  of  the  Poor  of  the  ParifJo  where  the  Per- 
fon  was  apprehended. 

Note  ;  By  the  Habeas  Corpus  Ad,  the  Charges  of  conveying  an  Offender  is  limited 
not  to  exceed  i2(i.  a  Mile,  which  may  be  an  Argument  for  allowing  as  much  in  this 
Cafe  ;  efpecially  as  Security  is  to  be  given  before  a  Man  is  removed  on  that  Aft  by  //■?- 
heas  Corpus,  that  he  fliall  not  efcapc  by  the  Way,  which  renders  Guards  in  that  Cafe 
not  fo  neceflary. 

Page  125.  N"  [40]  A  lawful  Commitment  may  be  for  Sufpicion  of  Ftlony.  2  11.  H.  P.  C.  109,  no. 
and  fupra  N°  [24]  and  is  within  the  Statute  de  frangentibus  i  rifon.£.  2  H.  H.  P.O. 
610.  Notwithltanding  the  Warrant  fliould  want  i'omc  Formalities,  i  H.  H.  P.  C.  609. 
£5' /«/>»■«  N°  [32]. 

Page  128.  N°  [41]  If  a  Man  be  indiiSled  of  Felony,  and  committed,  and  then  breaks  Prifon,  and  be 
arraigned  of  the  principal  Felony,  and  found  Not  guilty,  he  fhall  not,  be  indided  for 
the  Breach  of  Pnfon  -,  or  if  indid:ed  for  it,  he  may  plead  the  Acquittal  in  Bar  to  the  Fe- 
lony for  Breach  of  Prifon.    i  //.  H.  P  C.  611,612.    2  H.  H.  P.  C.  224,  254,  255. 

Page  130.  N^[42]  If  the  Pnfoner  be  refcued  by  Rtbcls,  though  this  excufe  not  the  Gaoler  or  Sheriff  in 
civil  Aflions,  becaufe  they  have  their  Remedy  over;  yet  it  excufes  the  Gaoler  from 
Felony,  and  alio  from  a  Fine,  if  it  be  vis  major,  quam  cui  refijli potefl.   1  H.  H.  P.  C.  ^^6. 

Page  131.  N"  [43]  Bat  in  I  H.  H.  P.  C.  596,  597.  a  Jullice  of  Peace  or  Officer  letting  one,  not:  bail- 
able, to  Bail,  is  faid  to  be  only  guilty  of  a  negligent  Efcape,  unlefs  done  by  Defign  to 
deliver  the  Prifoner  for  ever. 

Page  131.  N°  [44]  According  to  Hale,  If  a  Gaoler  licenfe  a  Felon  to  wander  out  of  the  Prifon  on  Pro- 
mife  of  returning,  if  the  Prifoner  return  before  the  Gaoler  be  indided,  yet  he  is  punifh- 
able  as  for  a  Mifdemcanor  -,  and  if  the  Prifoner  had  never  returned,  it  would  be  Felony 
in  the  Gaoler,    i  H.H.P.C.  597. 

Page  132.  N°  [45]  Sir  Matthew  Hale  is  of  Opinion,  That  if  a  Fclcn  efcape  by  Negligence,  the  Gaoler 
may  retake  him  any  Time  after;  but  this  fhall  not  dilcharge  the  Gaoler's  Fine,  and 
that  this  is  the  Senfe  of  13  Ed.  4.  9.  a.     1  H.  H.  P.  C.  602. 

Page  132.  N^  [46]  1  H.  H.  P.  C.  602.  fhews  that  which  is  here  called  the  better  Opinion,  to  be  agree- 
able to  Hale's,  al  ho'  H.  P.  C.  114.  fcems  contrary  :  For  in  i  H.  H.  P.  C.  602,  it  is 
faid.  That  if  the  Gaoler  once  loft  View  of  his  Prifoner  it  is  an  Elcape;  but  if  he  retake 
him  upon  a  frefh  Purfuit,  and  hath  ftill  the  View  of  him,   it  is  no  Efcape. 

Page  133.  N°  [47]  If  the  Gaoler  being  called,  cannot  give  an  Accountvvhere  the  Prifoner  is,  this  is  a 
Conviiftion  of  an  Efcape,  but  feems  not  a  Conviftion  of  a  voluntary  Efcape,  unlefs  the 
Gaoler  confeffes  it.  i  H.  H.  P.  C.  603.  And  the  Gaoler  may  be  fined  in  fuch  a  Cafe, 
but  not  convidted  of  Felony,  without  Indiftmenc  or  Prefentment.  1  H.  H.  P.  C. 
S^g,  600. 

Page  134.  N"  [4S]  If  a  Prifoner  acquitted  on  an  Indidtment,  be  continued  in  Gaol  till  the  Year  and 
Day  be  paffed,  to  give  the  Widow  or  Heir  an  Opportunity  of  an  Appeal,  and  the 
Gaoler  fiiffer  the  Prifoner  to  efcape  within  the  Year,  it  is  prima  facie  Felony  in  the 
Gaoler ;  but  if  the  Appeal  be  not  brought,  or  the  Prifoner  acquitted  on  fuch  Appeal, 
the  Gaoler  ought  alfo  to  be  acquitted.   1  H,  H.  P.  C.  §g2- 

If  a  Prifoner  convidted  of  Felony  prays  his  Clergy,  and  he  be  continued  in  Gaol  till 
the  Court  advife  upon  it,  if  in  the  mean  Time  the  Gaoler  voluntarily  fuffer  him  to 
efcape  ;  this  is  Felony  ;  but  if  the  Felon  be  retaken  and  has  his  Clergy,  the  Felony  in 
the  Efcape  is  purged,  and  the  Gaoler  is  not  indidfable  after,  or  if  indided  before  Clergy 
allowed,  he  is  to  be  acquitted.  Hale  Ibid. 

So  if  one  be  indided  for  Felony,  and  has  his  Clergy,  but  is  continued  fix  Months 
in  Prifon,  according  to  18  Eliz.  c.  7.  the  Gaoler  fufiering  him  to  efc.ipe  voluntarily, 
is  guilty  of  a  Mifdemeanor,  punifhable  by  Fine  and  Imprifonment,  but  no  Felony. 
Hale  Ibid. 

Page  134.  N°  [49]  Sir  Matthew  Hale's.  Opinion  is  not  different  from  what  is  here  laid  down,  though  H. 
P.  C.  be  quoted  as  contrary  ;  for  in  i  H.  H.  P.  C.  S95-  it  is  exprefly  aflerted,  that 
though  the  Warrant  be  not  formal,  yet  if  the  G.toler  let  the  Prifoner  voluntarily  efcape, 
it  is  Felony.  Fide  fupra  N°  [32]. 

4  But 
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Bit  accorJing  to  Hale^  he  tha^  refcues  a  Perfon   imprifoned  for  Treafjn,  or  fuffers  Page  135-  N"  [50] 
him  voluntarily  to  efcape,  fhall  not  be  arraigned  for  that  Offence  till  the  principal  Of- 
fender be  convided  ;    for  if  fuch  principal  OiTender  be  acquitted,  the  Gaoler  that  fuf- 
fcred  the  Efcape,  and  he  chat  made  the  Refcue,  (liall  be  difcharged.    i  H.  II.  P.  C. 

Thefe  Penalrics  for  Efcapes  have  been  expired  above  200  Years.  Burn  199.  Page  n-.  N°  [;i] 

By  16  Geo.  2.  c.  31.  If  any  Perfon  fhall  qffiji  any  Prifoner  t9  attempt  bis  Efcape  from  Page  139.  N°  [52] 
any  Gaol,  though  no  Efcape  be  aOually,  made,  if  fuch  Prifoner  was  then  attaiitted  or  con- 
viSied  of  Treafon  or  Felony  (except  Petty  Larceny)  or  lawfully  ccnimiled  to,  or  detained  in 
am  Gaol,  for  Trcafon  or  Fdony  (except  Petty  Larceny)  exprcfjed  in  the  Warrant  of  Com- 
mitment ;  he  fhall  be  giiilly  of  Felony,  and  be  Tranfported  for  Seven  Tears  :  And  if  fuch 
Prifoner  'xas  then  conviEled  of,  or  detained  in  Gaol  for  Petty  Larceny,  or  any  other  Crirne^ 
not  being  "Treafon  or  I  elony,  expreffed  in  the  IVarrant  of  Commitment,  or  was  then  in  Gaol 
for  Debt  amounting  to  100 1,  he  fhall  be  guilty  of  a  Mifdcmeanor,  and  be  liable  to  Fine  ani 
Imprifonmnt. 

If  any  Perfon  pall  convey,  or  caufc  to  be  conveyed,  any  Bifguife,  hftrument,  or  Jrms, 
to  any  Prifoner  in  Gaol,  or  to  any  other  Perfon  there  for  his  Ufe,  without  Confenl  of  the 
Keeper ;  fuch  Pcrfcn,  although  no  Efcape  or  Attempt  be  aSlually  made,  Jhall  be  deemed  to 
have  delivered  fuch  Difguije,  Inftrument  or  Arms,  with  an  Intent  to  affijt  fuch  Prifoner  to 
efcape,  or  attempt  to  efcape,  and  if  fuch  Prifoner  then  was  attainted  or  convi5led  of  Treafon 
or  Felony  (except  Petty  Lcrceny)  or  lawfully  detained  in  Gaol  for  I'reafcn  or  Felony  (ex- 
cept Petty  Larceny)  exprejjed  in  the  Warrant  cf  Commitment,  he  pall  be  guilty  of  Felony, 
and  be  Tranfported  for  Seven  Tears :  But  if  the  Prifoner  was  then  conviSed  or  detained 
for  Petty  Larceny,  or  any  other  Crime  not  being  Treafon  or  Felony,  expreffed  in  the  War- 
rant of  Commitment ;  or  for  Debt  amounting  to  lool.  he  pall  be  guilty  cf  a  Mifdemeanor^ 
and  liable  to  Fine  and  hnpr'fonment. 

And  if  any  Perfon  foall  afjift  any  Prifoner  to  attempt  to  efcape,  from  any  Conflable,  or 
other  Perfon,  who  fhsll  have  the  lawful  Charge  of  him,  in  order  to  carry  him  to  Gaol,  by 
Virtue  cf  a  Warrant  of  Commitment,  for  Treafon  or  Felony  (except  Petty  Larceny)  ;  or  if 
any  Perfon  fljall  affili  any  Felon  to  attempt  his  Efcape  from  on  Board  any  Beat  or  Veffel  car- 
rying Felons  for  Tranfportation,  or  from  the  ContraElor  for  the  Trar.fportation  of  fuch  Fe- 
lons, or  his  Agents,  he  pall  be  guilty  of  Felony,  and  be  Tranfported  for  Seven  Tears. 
All  Profecutions  on  this  A£l  to  be  commenced  within  a  Tear  after  the  Offence  committed. 
By  25  Geo.  2.  c.  37.  fc£t.  9.  If  any  Perfon  pall  by  Force  fet  at  Liberty  or  re- Page  140.  N^  [53] 
fcue,  or  attempt  to  fet  at  Liberty  or  refcue  any  Perfon  out  of  Prifon,  Committed  for,  or 
found  guilty  of  Murder  ;  or  refcue,  or  attempt  to  refcue  any  fuch  Perfon  going  to,  or  during 
Execu'.ion  ;    he  pall  be  guilty  of  Felony  without  Benefit  of  Clergy. 

Sect.  10.  And  if  after  Execution,  any  Perfon  pall  by  Force  refcue,  or  attempt  to  refcue 
the  Body,  he  fjall  be  guilty  of  Felony,  and  Tranfported  for  Seven  Tears. 

Pcrfons  undertaking  to  aft  as  Attornies,  v\?ithout  being  admit;ed  and  fworn,  are  now  Page  144.  N"  [;4] 
liable  to  a  Forfeiture,  by  2  Geo.  2.  c.  2'^.feh.  24,  [made  perpetual  by  30  Geo.  2.  c.  ic).fe£}, 
75.]  by  which  it  is  enafted.  That  in  Cafe  any  Perfon  pall  in  his  oivn  Name,  or  in  the  Name 
of  any  Cher  Perfon,  fue  out  any  Writ  or  Prccefs,  or  profecute  cr  defend  any  ASiion  or  Suit, 
or  any  Proceedings  in  any  Court  of  Law  or  Eqiiily,  as  an  Attorney  or  Solicitor,  for  any  Fee 
or  Reward,  without  being  admitted  and  inrolled,  as  by  this  A51  is  direiled,  every  fuch 
Perfon  for  every  fuch  Offence  fmll  forfeit  fifty  Pounds,  to  the  Ufe  of  fuch  Perfon  who 
PmU  profecute  him  for  fuch  O  fence,  and  is  hereby  made  incapable  to  profecute  any  ASlion  or 
Suit,  in  any  Court  of  Law  or  Equity,  for  any  Fee,  Reward  or  Disburfement,  on  Account 
of  profecuting,  carrying  on  or  defending  any  fuch  Action,  Suit  or  Proceeding. 

It  is  alfo  enafted  by  the  faid  Sratute,  feft.  17.  That  if  any  Sworn  Attorney  of  any  of 
the  Courts  of  Law,  pall  knowingly  permit  any  other  Perfon  to  fue  cut  any  Writ  or  Pro- 
cefs,  &CC.  in  his  Name,  not  being  a  Sworn  Attorney  of  fmc  other  Court  of  Law,  cr  a 
Sworn  Solicitor  of  the  Court  of  Chancery,  or  other  Court  of  Equity,  and  pall  be  thereof 
lawfully  conviSied,  every  Perfon  fo  convi^ed  fhall,  from  the  Time  of  fuch  ConviSlion,  be 
difabled,  and  made  incapable  to  aR  in  any  of  the  Courts  of  Law  aforefaid ;  and  the  Admit- 
tance of  fiich  Perfon  to  he  an  Attorney  of  any  of  the  faid  Courts  of  Law  fhall  from  thence- 
forth ceafe  and  be  void. 

But  Vide  Skin.  634.  where  the  Court  ordered  a  Roll  to  be  made,  and  a  Copy  of  itPage  155.  N"  [55] 
to  be  delivered  to  the  Appellc,  and  give  him  a  Day  to  plead. 

Where  an  Appeal  is  commenced  in  the  Court  below,  and  removed  into  the  King's  Page  156.  N°  [56] 
Bench,  the  Appellee  is  to  be  arraigned  de  novo,  on  the  fame  Bill  of  Appeal,  and  it  is 
not  necefliiry  to  exhibit  a  new  Bill  againft  him  in  Ctifodia  Marefchalli ;    and  if  the  Ap- 
pellant will  not  appear  to  profecute  his  Appeal,  the  Appellee  may  ftie  out  a  Scire  Fades 
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reciting  the  whole  Matter,  warning  him  to  appear  at  a  certain  Day  ;  and  if  he  make 
Defaiilr,  the  Court  on  Demand  will  noniliit  him  j  but  the  Appellant  may  appear  _g-r ;?//>, 
and  profecute  without  any  Scire  Facias.  Carth.  394,  395.  Skin.  670.  New  Alar.  VoL 
I.  p.  126. 

But  the  Law  is  now  altered  by  Srat.  2  Geo.  2.  ch.  21.  See  the  Additions  to  Book  i. 
N°  [30] 

In  I  H.  H.  P.  C.  349.  it  is  faid,  That  proceedings  by  Way  of  Appeal  in  the  King's 
ordinary  Courts  in  Cafes  of  Treafon  have  been  long  difufed,  and  feem  to  be  wholly 
taken  away  by  the  Statutes  of  the  5  Ed.  3.  c.  9.  and  25  Ed.  3.  c.  4.  by  which  none 
Ihall  be  put  to  anfwer,  but  by  Indiftment  or  Prefentmenr. 

Ic  feems  that  the  Appellant  muft  appear  once  in  proper  Perfon,  before  he  can  make 
an  Attorney.  Skin.  48,  670.   Carth.  394,  395, 

The  Writ  in  an  Appeal  is  an  Original  iffuing  out  of  Chancery, ^  returnable  into  the 
King's  Bench  only  ;  before  the  Return  thereof,  the  Court  of  Chancery  only  can  fet  it 
afide,  where  it  appears  to  have  iflTued  erronice  or  improvide,  by  fome  Error  extrinfick  to 
the  Writ  itlelf  -,  but  for  any  Error  or  Defedt:  on  the  Face  of  it,  it  may  be  quafhed  after 
it  is  returned  into  the  King's  Bench.  New  Abr.  Vol.  i.  p.  126.  and  fee  Cajfes  in  Equity 
abridged,  ^.416. 

Page  191.  N"  [61]  It  feems  from  C-jr/;?;.  56.  that  if  the  Appellee  plead  in  Abatement,  and  doth  not 
plead  over  to  the  Felony,  that  the  Appellant  ought  to  move  the  Court  for  Judgment 
againft  the  Defendant;  but  in  that  particular  Cafe,  the  Plea  being  accepted  by  the 
Plaintiff,  it  was  held  good  without  pleading  over. 

Page  205.  N°  [6z]  But  2  H.  H.  P.C.  233.  agrees  with  Staundford,  that  the  Approver's  being  above 
fcventy  Years  of  Age,  or  maimed,  whereby  the  Appellee  lofcs  his  Trial  by  Battle, 
is  a  good  Exception. 

Page  206.  N°  [63]  Sir  Matthew  Hale  feems  to  think  the  Court  may  in  Difcretion  admit  one  to  be  an 
Approver  at  any  Time  before  Verdidt  given,  and  for  this  Purpofe  cites  12  Ed.  4.  10 
b.  and  1 1  //.  7.  5.  b.  which  he  fays  is  of  greater  Weight  than  the  other  Books.  2  H. 
H.  P.  C.  228,  229. 

Page  207.  N°  [64]  But  2  H.  H.  P.  C.  229.  is  exprefs,  that  a  Man  cannot  become  an  Approver,  before 
Juflices  of  Oyer  and  Terminer,  becaufe  they  cannot  afTign  a  Coroner, 

Page  207.  N°  [65]  ^f^re  whether  H.  P.  C.  194.  where  it  is  faid,  that  the  High  Steward  may  take  the 
Appeal  of  an  Approver,  muft  not  be  underftood  of  the  Lord  Steward,  or  Lord  Great 
Mafter  of  the  King's  Houfe,  who  by  the  Stat.  33  H.  8.  c.  12.  /e£i.  3.  (referred  to  in 
2  H.  H.  P.  C.  54.  y  fupra,  ch.  9.  fe^.  8.)  may  from  Tim.e  to  Time  affign  a  Coro- 
ner to  take  Inqulfitions,  upon  a  View  ot  Perfons  flain  within  the  King's  Palace?  If 
this  be  Sir  Matthew  Hale's  Meaning,  the  Contradidion  between  him  and  Sir  Edward 
Coke.,  3  Inft.  130,  who  fpeaks  of  the  Lord  High  Steward  of  Enghmd,  is  avoided. 

Page  207.  N"  [66]  According  to  Britton,  the  Approver  fhall  have  three  halt  Pence  per  diem,  till  he  has 
conviifted  the  Appellee.  2  H.  H.  P.  C.   230. 

p  g  2Qg  jsjo  r^^]  Juflices  of  Goal-Delivery  may  award  Procels  of  Outlawry  againft  the  Appellee  of  an 
Approver,  though  he  be  neither  in  Gaol  nor  in  the  fame  County.   2  H.  H.  P.  C.   37, 

Page  211.  N«  [681  Sir  ilf^Z/i^fii' /:/rt/^  makes  a  Diftinftion  in  this  Cafe  ;  his  Words  are,  "  If  a  Statute 
"  prohibit  any  Aft  to  be  done,  and  by  a  fubftantive  Claufe  gives  a  Recovery  by  Ac- 
"  tion  of  Debt,  Bill,  Plaint  or  Information,  but  mentions  not  Indiflment,  the  Party 
"  may  be  indidled  upon  the  prohibitory  Claufe,  and  thereupon  fined,  but  not  to  recover 
"  Penalty,  as  upon  the  Stat.  3  Jac.  i.  c.  5.  prohibiting  Recufants  to  baptize  their 
"  Children  by  a  Popilh  Prieft,  Hill.  7  Car.  i.  B.  R.  per  Cur';  but  then  it  feems  the 
"  Fine  ought  not  to  exceed  the  Penalty,  Pafch.  22  Car.  i.  College  of  Phyficians, 
"  P'ide  tamen  Cro.  Jac.  644.  to  be  contrary.  But  it  the  A6t  be  not  prohibitory,  but 
"  only  that  if  any  Perfon  fhall  do  fuch  a  Thing,  he  fhall  forfeit  5/.  to  be  recovered 
"  by  Adtion  of  Debt,  Bill,  Plaint  or  Information,  he  cannot  be  indifted  for  it  ;  but 
"  the  Proceeding  muft  be  by  Adion,  Bill,  Plaint  or  Information,  Pafch.  6  Car.  i.  B. 
"  R.  Day's  Cafe,  2  H.  H.  P.  C.  171."  But  ^csre  this  Diftinftion  ;  for  it  is  (iiid  by 
Holt  in  Carth.  252.  that  a  Penalty  implies  a  Prohibition,  though  there  are  no  Prohi- 
bitory Words  in  the  Statute. 

Page  211. N°  [69]  In  i  H.  H.  P.  C.  187.  Notice  is  taken  of  an  Arraignment  of  Treafon  without  In- 
diftmenr,  upon  the  Perfon's  being  found  with  the  Mainouvre  or  Manner,  and  P.  21 
Ed.  3.  B.  R.  Rot.  46.  Mid'  Rex  is  there  referred  to.  See  alfo  i  H.  H.  P.  C.  349. 
2  H.  H.P.  C.  1^6,  149*.  in  which  laft  cited  Page  it  is  faid,  that  Proceedings  upon 
the  Mainouvre  are  wholly  taken  away  by  25  Ed.  3.  4.  28  Ed.  3.  3.  and  42  Ed.  3.  3. 

Page  211.  N°  [70]       A  Fad  amounting  to  a  Felony,  is  not  indidable  as  a  Trcfpafs.  2  Ld,  Raym.  712. 

Sir 
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Sir  Matthew  Hale  is  of  Opinion  that  Grand  Jurors  ought  to  be  Freeholders.  2  H.  Page  216.  M^  [71] 
H.P.C.  155*. 

All  Perfons  declared  Acceflaries  by  the  1 1  ^  12  IF.  3.  c.  7.  are  by  the  8  Geo.  i.  c.  pggg  222.  N°  [72] 
2^.  fca.  3.  declared  principal  Offenders,  See  Addil.  B.  1.  N°  [41] 

But  in  the  Cafe  of  Lord  Marginre,  Srate  Trials  Vol.  i,  p.  928.  and  in  i  II  H.  P.  C.  Pagc  223.  N"  [73] 
J 55,  2S4.  it  was  ruled,  that  an  Irijl:)  Peer,  for  Trcafon  committed  in  Ireland,  might 
be  indiifted  and  tried  in  England  by  a  common  Jury,  and  the  Opinion  in  Djer  360. 
was  ruled  to  be  no  Law. 

Hale  makes  it  a  %.£>;■?  whether  a  Miflake  in  an    Indii^ment,  of  the  Surname  of  Page  230.  N**  [74] 
the  Offender  be  not  a  good  Plea  in  Abatement.   2  H.  H.  P.  C.  ly^,   i;6.  and  as  to  a 
Milhomer  of  the  Chriflian  Name,  though  fome  Books  hold  if  a  good  Plea,  yet  he  ihinks 
other  Books  of  greater  and  later  Authority,  are  to  the  contrary.   2  H.  H,  P.  C.  238. 
See  alfo  Layer's  Trial,  St.  Tr.  Vol.  6.  p.  237. 

Acccording  to  2  H.  H.P.C.  177.    If  feveral  Perfons  be  indided  of  one  Offence,  Page  231.  N°  [75^ 
Mifnomer  or  want  of  Addition  of  one,  qualhes  the  Indidment  only  againfl:  him,  and 
the  rcfl  fliall  be  put  to  anfwer  ;    for  they  are  in  Law  leveral  Indiftments,  and  fo  in 
Trefpafs.   7  Ed.  4.   10. 1^. 

So  it  is  in  an  Information  -,  as  where  it  fet  forth  that  a  Ferry- tnan,  between  7  Sept.  Page  236.  N^  [76] 
2  W.  &  M.  and  the  Day  of  exhibiting  the  Information,  did  extort  diverfe  Sums  of  diverfe 
SubjeSls,  exceeding  the  ancient  Rate,  &cc.  The  Defendant  was  found  guilty  -,  but  upon 
Motion  in  Arreft  of  Judgment,  the  whole  Court  was  of  Opinion,  that  in  every  fuch 
Information,  a  fingle  Otflnce  ought  to  be  laid  and  afcertained,  becaufe  every  Extor- 
tion from  every  particular  perfon  is  a  fcparate  and  diftindl  Offence  ;  and  therelore  fuch 
Exmrtions  ought  not  to  be  accumulated  under  a  general  Charge;  becaufe  each  Offence 
requires  a  diftintft  Punifhment ;  and  'tis  not  pofTible  for  the  Court  to  proportion  the 
Punifhment  to  an  Offence  not  fingly  and  certainly  laid  :  It  is  true,  all  Informations  in  the 
Exchequer  are  general,  as  this  is,  but  the  Reatbn  is,  becaufe  they  are  for  certain  Penalties : 
and  Judgment  was  arrefted.  C«r/^.  226,  227. 

But  thefe  Niceties  about  Abbreviations  and  the  Latin  of  Indidmentsare  taken  away  Page  240,  N«  [77] 
by  4  Geo.  2.  c.  26.  by  which  it  is  enaded,  Ihat  all  Writs,  Procefs  and  Returns  there- 
of and  Proceedings  thereon,  and  all  Pleadings,  Rules,  Orders,  ImU£lments,  Informa- 
tions, Inqiiifiiions,  Prcfentments,  Verdihs,  Prohibitions,  certificates,  and  all  Patents,  Char- 
■ters.  Pardons,  Ccmmijfwns,  Records,  "Judgments  Statutes,  Recognizances,  Bonds,  Rolls, 
Entries,  Fines  and  Recoveries,  and  all  Proceedings  whatfoever,  in  any  Courts  of  Jufiicc^ 
fjall  be  in  the  Englifh  Language,  and  fhall  be  written  in  fuch  common  legible  Hand  and 
Character  as  the  Aols  of  Parliament  are  ufually  ingrojfed  in,  and  in  Words  at  length 
and  not  abli-roiated  :  And  every  Perfon  Offending  againii  this  A£l.  Jhall  for  every  fuch  Of- 
fence forfeit  50 1,  to  any  Perfon  who  (l.all  fue  for  the  fame,  by  Action  of  Dek,  Plaint,  Bill, 
or  Information  in  any  of  the  Courts  o/Weltminlfer  Hill  ;     and  fee  6  Geo.  2.  c.  14. 

Sir  Matthew  Hale  is  alfo  of  Opinion,   that  an  Indidtment  need  not  conclude  C5«/m  Page  243.  N°  [78] 
Ccronam  i^  Dignitatem,  ^c.  1  hough  it  be  ufual  in  many  Cafes  j  and  for  this  he  cites  M. 
2^  Car.  I.  B  R.  2  H.  H.  P.  C.  188. 

Muff  of  the  Indiflments  in  Tremaine's,  Entries,  which  lay  the  Offence  contra  Paean, 
lay  It  alfo  contra  Coronam  (^  Dignitatem. 

But  in  this  Cafe,   if   he  Indictment  conclude  generally  contra  formam  Statuti  in  hujuf  Page  246.  N°  [79] 
tnoai  cafu  edit'  ^  frovif.  it  is  good,  for  the  Court  takes  Notice  of  the  true  Statute,  and 
will  rejtft  the  Milrecital  as  Surplufage.     2  H.  H.  P.  C.  172,  173. 

Sir  Matthew  Hale  lays  it  down  as  a  Rule,  "  That  if  an  Offence  were  Felony  at  Com-  Page  251.  N"  [80] 
*'  mon  Law,  bui  a  fpecial  Aft  of  Parliament  ouffs  the  Offender  of  fome  other  Benefit 
*'  (that  the  Common  Law  allowed  him,)  when  certain  Circumftances  are  in  the  Faft, 
*'  though  the  Body  of  the  Indiflment  mull  exprefs  thofe  Circumflances  according  as  they 
*'  are  prefcribed  in  the  Statute;  yet  the  Indidtment  need  not  conclude  centra  formam 
"  Statuti."  Thus  on  the  Stat.  21  Jac.  i.  concerning  the  Murder  of  Baflard  Children,  Vide ch.  46.  fei^.43. 
the  Indidlment  muft  fliew  it  was  a  Baflard  Child,  but  need  not  conclude  contra  formam 
Statuti :  So  where  Clergy  is  taken  away,  as  by  8  Eliz.  4.  in  Cafes  of  Pick-pockets ; 
18  El.  7.  md  39  El.  15.  in  Cafes  of  Burglary  ;  23  H.  8.  in  Cafes  of  Petit  Treafon, 
Murder  or  Robbery,  (Jc.  The  Body  of  the  Indit^ment  muft  bring  the  Offenders  with- 
in the  exprefs  Purview  of  the  Statutes,  otherwife  they  fhall  have  their  Clergy,  but  need 
rot  conclude  contra  formam  Statuti.  Though  if  it  fliould  fo  conclude,  it  will  not  vitiate 
the  Indicftment ;  this  being  now  the  ufual  Courfe,  and  ruled  good  in  the  Cafe  of  Bradley 
and  Banks.  Cro.  Car.  283.  z  H,  H.  P.  C.  190,  191. 

Figures  to  exprefs  Numbers  not  allowable  in  Indiflments;    but  Numbers  muft  be  Page  25;.  N°  [81] 
exprefled  in  Words.  Croivn  Circ.  109.  Jndr.  137.  Stra,  261. 
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Page  256.  N°  [82]  Sir  Matthew  Hale  in  his  Summary,  ■p.  208.  agrees  with  3  Inft.  25,  26.  that  the  Ne- 
cefTity  of  two  WitnefTes  on  an  Indidtment  of  High  Treafon  (other  than  for  counter- 
feiting the  Coin)  is  not  taken  away  by  the  Stat,  i  £5?  2  Th.  i£  Ma.  But  in  i  H.  H. 
P.  C.  299,  300.  many  ftrong  Reafons  and  Authorities  are  brought  againft  Lord  Coke'i 
Opinion,  vvhich  Hale  thinks  not  fo  well  fupported  as  the  contrary  Opinion. 

Page  258.  N"  [83]  But  a  Hearfliy  from  the  Offender  himfell  confeffing  the  Fad,  makes  a  good  Witnefs 
within  the  Statute,   i  H.  H.  P.  C.  306. 

Page  260.  N°  [84]  ^"  Information  was  granted  againft  an  Attorney  for  fpeaking  fcandalous  and  re- 
proachful Words  againft  Sir  J.  K.  Knight  of  the  Shire  for  the  County  of  Tork^  and 
a  Juftice  of  the  Peace,  concerning  his  faid  Office  of  Juflice  of  the  Peace,  and  the  exer- 
cifing  thereof:  Becaufe  the  Words  related  to  him  as  a  publick  Magiftrate,  and  one  who 
is  fubordinate  to  the  Government ;  and  therefore  fuch  Words  are  a  Reproach  to  the 
fupreme  Governor  by  whom  Magiftrates  are  intruded  ;  and  it  cannot  be  denied  that 
Words  reflecting  on  the  publick  Government  are  punifhable  at  the  Suit  of  the  King  by 
Information.  Carth.  14,  15. 

Page  287.  N°  [85]  According  to  Sir  Matthew  Hale,  a  Certiorari  (upon  an  Indiftment  of  Felony  in 
Wales)  may  iffue  for  a  fpecial  Purpofe,  as  to  quafh  the  Indiftment  for  Infufficiency,  or 
to  plead  a  Pardon,  but  not  as  to  the  Trial  of  the  Fa6l  -,  but  it  fhall  be  fent  down  by 
Mittimus,  according  to  the  Stat.  6  H.  8.  c.  6.  becaufe  it  is  in  a  Manner  efTential  for 
Felony  or  Treafon  to  be  tried  in  the  proper  County,  unlefs  ocherwife  provided  by  Sta- 
tute, as  16  H.  8.    But  fee  i  Vent.  93,  146, 

Page  288.  N°  [86]  James  Duke  of  York  being  prefented  at  the  Quarter-Seffions,  upon  3  Jac.  i.  f.  4.' 
for  not  coming  to  Church,  it  was  removed  into  the  King's  Bench  by  Certiorari.  But 
per  Holt  this  was  the  only  Cafe  wherein  it  was  ever  done.  Salk.  145./)/.  5, 

Page  288.  N«  [87]  In  the  Cafe  of  the  King  and  Baker,  the  Defendant  was  indidted  and  convifled  at 
Kingjlon  upon  Hull,  for  fpeaking  feditious  Words,  and  the  Proceedings  being  removed 
into  the  King's  Bench  by  Certiorari,  the  Court  was  moved  to  give  Judgment.  But 
this  was  oppofed  becaufe  irregular;  for  this  Court  never  gives  Judgment  upon  a  Con- 
vi(5tion  in  another  Court ;  but  after  IfTue  joined  below,  and  the  Indidment  removed, 
the  Party  is  always  admitted  to  wave  fuch  Iffue  below,  and  to  plead  de  novo,  and  to  go 
.on  to  Trial  upon  Iflue  joined  in  this  Court ;  they  direded  a  new  Trial,  and  the  De- 
fendant was  found  guilty  a  fecond  Time.  Carth.  6. 

Page  29J.  N"  [88]  By  Stat.  5  Geo.  2.  c.  19,  fed.  2.  it  is  enaded,  ^hat  no  Certiorari  fljall  he  allowed  to 
remove  any  Judgment  or  Order  of  the  Juftices  of  the  Peace  at  their  General  or  garter 
Sejfions,  unlefs  the  Party  profecuting  fuch  Certiorari,  before  the  Allowance  thereof,  fl:all 
enter  into  a  Recognizance  with  fufficient  Sureties,  before  one  or  more  Juftices  of  the  Peace 
of  the  County  or  Place,  or  before  the  Juftices  at  their  garter  or  General  Sejfions,  where 
fuch  Judgment  or  Order  fhall  have  been  given,  or  before  any  of  the  Jufiices  of  the  King's 
Bench,  in  the  Sum  of  fifty  Pounds,  with  Condition  to  profecute  the  fame  at  his  own  Charges 
with  EffeSf,  without  any  wilful  Belay,  and  to  pay  to  the  Parly,  in  whofe  Favour  fuch  Judg- 
ment or  Order  was  given,  zvithin  one  Month  after  the  faid  Judgment  or  Order  fiall  be  con- 
firmed, their  full  Cofts  to  he  taxed  according  to  the  Courfe  of  the  Court  where  fuch  Judgment 
or  Order  fiall  he  confirmed ;  and  in  Cafe  the  Party  profecuting  fljall  not  enter  into  fuch  Re- 
cognifance,  or  (Joall  not  perform  the  Conditions,  it.fball  be  lawful  for  the  faid  Jufiices  to  pro- 
ceed  as  if  no  Certiorari  had  been  granted. 

Sed.  3.  it  is  farther  enaded.  That  the  Recognizance  taken  as  aforefaid,  fijall  hi  certifiei 
into  the  Court  of  King's  Bench,  and  there  filed  with  the  Certiorari,  and  the  Order  or  Judg' 
mtnt  removed  thereby  \  and  if  the  faid  Order  or  Judgment  floall  be  confirmed,  the  Perfon  en- 
titled to  Cofis,  within  ten  Days,  after  Demand  made  of  the  Perfon  %uho  ought  to  pay  the 
faid  Cofts,  upon  Oath  made  of  the  making  fuch  Demand,  and  Refufal  of  Payment,  floall  have 
an  Attachment  granted  againft  him  for  fuch  Contempt,  and  the  faid  Recognizance  fhall  not 
be  difcharged  until  the  Cofts  fiall  be  paid,  and  the  Order  fo  confirmed  complied  with. 
Page  293.  N°  [89]  This  Claufe  of  3  &  4  W.  &  M.  10.  is  enforced  and  enlarged  by  5  Geo.  i.  c.  15. 
fed.  I.  which  enads,  That  no  Certiorari  y2)<^//  be  allowed  to  remove  any  Proceedings  on 
the  faid  Statute,  unlefs  the  Party  conviSied  fhall  at  the  fame  Time  that  Security  is  given  for  the 
Payment  of  Cofts  and  Damages,  become  alfo  bound  to  the  Juftice  or  Juftices  of  Peace  before 
whom  fuch  ConviSlion  was  made,  with  fufiicient  Sureties  in  the  Penally  of  fixty  Pounds  for 
each  Offence,  with  Condition  to  profecute  fuch  Certiorari  with  EffeSl,  and  to  pay  the  Forfeit 
tures  due  by  fuch  Conviction,  or  to  render  the  Perfon s  convi^ed  to  fuch  Juftice  or  Juftices^ 
within  one  Month  after  fuch  Convi^ion  fl:all  be  confirmed,  or  a  Procedendo  granted. 
Page  294.  N*  [90]  Upon  a  Certiorari  to  remove  an  Indidment  upon  5  Eliz.  c.  4.  into  B.  R.  for  exercifinga 
Trade  in  a  Borough,  not  being  bound  Apprentice  to  it ;  the  Mayor's  Return  was  Hu- 
2  millimf 
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mlllime  ccrtifico  quod  ad  fejfmem  pacts ^  fcff.  per  juralO^es  prafenlaltim  exijlit  quod  hilla  fe- 
quens  eft  vera,  (viz.)  quod  prwd/fi'  B.  did  cxercife,  Ifjc.  omicting  the  Chufs  Juraiores 
fro  'Domino  Rege  prjjenlant  qucd,  &c.  And  ihe  Court  held  this  to  be  no  Return  to 
the  Certiorari,  for  the  Writ  commands  to  return  an  IndiiSlmcnr ;  but  this  is  none  j 
therefore  they  could  nor  quafh  ir,  neither  would  they  fulTer  this  Return  to  be  filed,  be- 
caufe  infufficienr,  and  the  Mayor  was  ordered  to  amend  it :  And  a  Return  quod  hiimil-' 
lime  cerlifico  was  held  not  good.  Carth.  ii^. 

Arraignment  is  the  Calling  of  the  Offender  to  the  Bar  of  the  Court,  to  anfwer  the  Page  307.  N"  [91] 
Matter  charged  upon  him  by  Indidment  or  Appeal.     The  Latin  arrenare  fignifies  ad 
rationera  ponere,  and  in  French  adrefon,  or  abbreviared  a  refn.     This  is  the  Etymology 
given  in  2  H.  H.  P.  C.  216,  218. 

But  in  Layer's  Cafe,  a  Difference  was  taken  between  the  Time  of  Arraignment  and  Peg?  30S.  N°  [92] 
the  Time  of  Trial,  and  accordingly  the  Prifoner  ftood  in  Irons  at  the  Bar  during  his 
Arraignment.  See  S^.Tr.  Vol.  6.  p.  230,  231. 

Not  only  Arraignments,  but  alfo  Indiftments  and  all  other  Proceedings  in  Courts  of  Page  308,  N°  [93] 
Juftice  muft  now  be  in  Englijh,  by  4  Geo.  2.  c.  26.  fupra  N~^  {.771 

If  B.  commit  a  Felony,  and  come  to  ihe  Houfc  of  A.  before  he  be  arrefted,  and  /^<Page  318.  N'  [94] 
fuffer  him  to  efcape  without  Arreft,  knowing  him  to  have  commuted  a  Felony,  this  doth 
not  make  A.  Acceffary  ;  but  if  he  take  Money  of  B.  10  fuffer  him  to  efcape,  this  makes 
him  acceffary,  9  //.  4,  i.  and  fo  it  is  if  ^.  fliut  the  tore  Door  ot  his  Houfe,  whereby  the 
Purfuers  are  deceived,  and  the  Felon  hath  Opportunity  10  efcape,  this  makes  A.  Accef- 
fary -,  for  here  is  not  a  bare  Omiflion,  but  an  Aft  done  by  i.  to  accommodate  iJ.'s  E- 
fcape.  8  EJ.  2.  Fitz.  Cor.  427.  i  //.  f/.  P.  C.  619. 

By  Stat.  5  An.  c.  31.  fedt.  5.  it  is  enafted,' iT/^a/ z/^wy  P«'?-yi;K  _/Z)<?// rr^mrcr  i^'Wjy  r/ry'Page  319.  N' [95J 
Goods  or  Chatidls,  that  JJjall  be  felonipujly  taken  or  J'ohi  from  any  other  Pet  fen,  knovLiing 
the  farm  to  beftoln,  orfliall  receive,  harbour  or  conceal  any  Burglars,  Fdons  or  Tbii  ves,  kwow- 
ing  them  to  be  fo  -,  fuch  PerfonfJmll  be  taken  as  Accejjary  to  the  faid  Felonies,  and  being  con- 
V.i£ied  fhall  ftiffa  as  a  Felon. 

And  by  Stat.  4  Geo.  i.  c.  11.  fedt.  i.  Perfons  conviSled  of  receiving  or  buying  f  ■In 
Goods,  knowing  than  to  be  Jloln,  may  be  tranjported  for  the  ^Term  of  fourteen  Jlay  i)c;e 
alfo  the  fame  Stat.fe£t.  4.  in  what  Cafes  taking  a  Reward  to  help  Perfcr..-  ;o  Uieii  itoln 
Goods,  is  made  Felony.  Additions  to  Book  \.  N°  [62.] 

This  is  alfo  enadled  by  5  Ann.  c.  31.  fed.  6.  which  fays,  That fiuh  Offender  {hy  buy-'^^g^  322.  N°  {<)(>\ 
i?!g  or  receiving  ftolen  Goods,  knowing,  &c.)  fhall  be  punijhed  by  Fine  and  hnprifonment, 
or  other  fuch  corporal  Punijhment  as  the  Court  flmil  think  ft  to  infliit. 

By  29  Geo.  2.  c.  30.  'the  Buyer  or  Receiver  of  ftoln  Lead,  Iron,  Copper,  Brafs,  Bell-  . 

Metal,  or  Solder,  may  be  conviSied,  although  the  Principal  hath  ml  been  conviHed,  and  fieall 
be  tranfported  for  fourteen  Tears. 

Notwirhflanding  the  Authority  of  3  H.  7.  12.  pi.  5.  the  better  Opinion  according  to  Page  327.  N''  [97] 
Hale  is,   that  at  Common  Law  in  Cafe  of  a  Peremptory  Challenge  of  above  thirty-five, 
(the  Number  allowrd  before  22  H.  8.)    in  Cafe  ot  Felony,  the  Judgment  was  not  an 
Attainder,  but  only    Penance.    2  H.H.P.C.  26?,  399.  hw^Pag.  269,  316.  in  the 
fame  Book  frcm  comrary. 

Bur  in   2  H.  H.  P.  C.  317,  322.  the  Law  is  held  the  fame  in  Cafe  of  an  Appeal  Page  329.  N"  [98] 
and  of  an  Inditflment. 

Sir  Matthew  Hale  has  given  his  Opinion  at  large  on  this  Subjed,  Hifl.  Viae.  Cor.?ige  334.  N°  [99] 
Fol.  2.  p.  257.  and  fays,  that  regularly  in  all  Cafes  of  Felony  or  Treafon,  where  a  Man 
pleads  a  fpecial  Matter,  whether  or  not  he  conclude  his  Plea  with  Not  guilty  to  the  Fe- 
lony, yet  it  his  Plea  be  found  againft  him,  he  fhall  be  tried  for  the  Felony  5  for  though 
a  Man  in  fome  Cafes  fhall  lofe  his  L,and,  yet  he  (hall  not  lofe  his  Life  for  mif-pleaditTg, 
Therefore  14  Ed.  4.  7.  a.  muft  be  underftood  cum grano  falls  :  And  the  true  Difference 
feems  to  be  this-.  If  a  Perlbn  indifted  for  Felony  demur  to  the  Indiftmenr,  and  it  be 
■judged  againft  him,  he  fhall  have  Judgment  to  be  hanged ;  for  it  is  a  wilful  Confeffion, 
fince  he  may  have  all  the  Advantages  of  the  Infufficiency  of  the  Indiftment,  by  way 
of  Exception,  either  before  his  Plea  of  Not  guilty,  or  after  Conviction  and  before  Judg- 
inenr,  as  he  might  have  by  Demurrer  ;  and  in  Cafe  of  Demurrer,  Judginent  of  Peine 
forte  (j?  dure  cannot  be  given,  becaufe  it  is  a  Plea ;  and  thus  are  14  Ed.  4.  7.  a.  y  Ed. 
4.  29.  a.  and  2  Inft.  178.  to  be  underftoood.  But  if  the  Prifoner  pleads  in  Bar,  and 
concludes  to  the  Felony,  or  pleads  a  Pardon,  and  concludes  not  to  the  Felony,  and  the 
Attorney  General  demurs,  and  he  joins  in  the  Demurrer,  and  it  be  adjudged  againft 
him,  yet  he  fhall  be  put  to  anfvver  the  Felony  ;  for  this  Demurrer  is  no  Confelfion  of 
the  kdidment.     As  to  the  Plea  of  Pardon,  it  feems,  according  to  the  ftme  Author, 

Ibid, 
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Ihid.p.  256.  a  Kind  of  Confedlon  of  the  Fad ;  but  infavorem  viLe  the  Party  is  put  to 
anfwer  to  the  Felony,  in  Cafe  the  Pardon  be  adjudged  againfl:  him. 

Page  3.].o.N°  [100]  But  according  to  Hak  it  is  a  Miftake  to  fay,  that  a  Perfon  in  Orders  challenging 
above  twenty  fhall  not  have  his  Clergy  a  fecond  Time,  becaufe  in  i  Ed.  6.  this  Cafe  is 
not  mentionisdi  for  upon  challenging  above  twenty,  there  follows  neither  Penance  nor 
Judgment  of  Death,  but  only  the  Challenge  fnall  be  over-ruled.  2  H.  H.  P.  C.  276. 
vide  infra,  N°  [102].  But  Outlawry  is  cafas  omijjiis.  ibid.  &  p.  341,  342. 

Page34T.N°  [loi]  Before  the  Stat.  2^  Ed.  2.  de  Ckro,  there  were  two  Sorts  of  Treafons  that  concerned 
the  King ;  one  of  greater  No:e,  as  Confpirifig  the  King's  Deaths  Levying  War  againjl  the 
King,  Adhering  to  his  Enemies ;  and  two  others  fince  abrogated  by  25  Ed,  3.  which  came 
under  the  obfcure  Names  oi  Sedition,  and  Accroaching  Royal  Potver  ;  and  in  thefe  Cafes 
the  Party  convid  had  not  his  Clergy  by  the  Common  Law,  as  appears  by  a  Judgment 
cited  2  H.  H.  P.  C,  327.  But  in  other  Treafons  of  inferior  Note,  as  Counterfeiting  the 
Seal,  and  Counterfeiting  the  Coin,  the  Judgment  was,  as  in  Petit  "Treafon,  to  be  drawn  and 
hanged.  And  it  feems  before  25  Ed.  3.  de  proditionibus.  Clergy  was  allowed  in  both 
thefe  Cafes,  as  appears  by  the  Book  of  Ed.  3  B.  R.  Title  Clergy,  flacito  ultimo,  and 
the  Judgment  in  Parliament  of  18  Ed.  i.  in  Sertoli's  Cafe,  who  being  convid:  for 
counterfeiting  the  King's  Seal  had  his  Clergy;  but  tradatur  ordinario  fine  Purgatione. 
But  at  this  Day  in  all  Cafes  of  High  Treafon,  Clergy  is  taken  away.    2  H.  H.  P.  C. 

33^^  332. 

Page  344- N"  [102]  According  to  Elale,  as  the  Law  was  taken  (in  the  Time  of//.  8.^  challenging  above 
twenty  had  been  a  Convidion,  or  at  lead  had  put  the  Party  to  his  Penance,  but  now 
the  Claufe  of  challenging  above  twenty,  mentioned  in  the  Stat.  25  H.  8.  and  other  Sta- 
tutes imports  nothing  as  to  the  Point  of  Clergy,  for  the  Challenge  is  over-ruled.  2  H. 
;  H.  P.  C.  339,  345.  Vide  infra  N°  [102]. 

Page  349.  N°  [103J  Accefiaries  after  the  Fad  in  Petit  Treafon  and  Murder  are  in  no  Cafe  oufted  of  Clergy. 
2  H.  H.  P.  C.  342,  344. 

Page  3S''-N°[io4]  Accefliiries  before  and  after  in  Horfe- dealing  are  excluded  from  their  Clergy,  in  like 
Manner  as  the  Principals  are,   by  3  i  El.  c.  i2.fe£l.  5. 

Page  351.  N°  [105]  Stealing  Linen,  ^c.  to  the  Value  of  ten  Shillings,  from  any  bleaching  Field,  or 
Buying  the  fame  knowing  it  to  be  ftolen,  is  felony  without  Benefit  of  Clergy,  by  4  Geo. 
2.  c.  16.  See  the  Additions  to  Book  i.  N°  [72]. 

Page  355.  N"  [io6]  This  Cafe  of  a  Robbery  in  Sir  H.  Hmigate'&  Lodgings  at  Whitehall,  is  alfo  reported  in 
I  H.  H.  P.  C.  522,  523.  where  it  is  faid,  that  Croke  and  Cravjky  were  advifed  with  to 
pen  the  Indidment,  who  agreed,  that  upon  the  Statute  of  5  Csf  6  Ed.  6.  the  Indidment 
need  only  be,  that  he  broke  the  King's  Houfe  called  Whitehall,  and  ftole  the  Goods  of 
Sir  H.  Hungate,  divers  of  the  King's  Servants  then  being  in  the  Houfe.  And  accor- 
dingly at  the  Gaol-Delivery  at  the  Old  Baily,  the  29th  of  Augiff,  14  Car.  i.  thofe  two 
Juftices  being  prefent,  the  Prifoners  were  indided  ;  one  fled,  the  other  two  were  found 
guilty  ;  one  was  reprieved  before  Judgment,  and  the  other  was  executed.j  ex  libra 
Twifden. 

Page  356.  N°  [107]  The  Cafe  taken  Notice  of  in  this  Sedion  from  Cro.  Car.  473,  474.  is  that  of  Evtjns 
and  Finch,  mentioned  in  1  H.  H.  P.  C.  527.  and  2  H.  H.  P.  C.  358.  And  Hale 
makes  a  ^lare  whether  poffibly  the  fame  Law  might  not  be  upon  the  Statute  of  5  £3" 
6  Ed.  6.  c.  9.  "  That  he  only,  that  enters  the  Houfe  in  the  Day-time  without  putting 
"  in  Fear,  and  adually  takes  the  Goods,  (hall  be  excluded  from  Clergy,  and  thofe  that 
*'  ftand  without  the  Houfe  and  are  prefent  and  abetting,  though  all  Principals,  yet  fliall 
"  have  their  Clergy  ;"  and  he  fays,  "  He  can  fee  no  Difference  in  the  Cafes.  2  H.  H. 
"  P.C.  359."  But  in  I  H.H.P.C.  521.  he  delivers  it  as  his  own  Opinion,  that 
they  ought  all  to  be  excluded  of  their  Clergy  upon  this  Statute  of  5  Cs"  6  Ed.  6.  becaufe 
the  Stat.  4  £5?  5  Ph.  fcf  Ma.  c.  4.  excluding  thofe  from  Clergy  who  floall  malicioufly  com- 
mand, hire  or  counfel  any  Perfon  to  commit  any  Robbery  in  any  Dwelling- Houfe,  cannot  be 
intended  to  take  away  Clergy  from  thofe  who  at  mofl  are  but  AccelTaries,  and  yet 
leave  it  to  thofe  who  are  prefent  and  abetting,  which  is  certainly  more;  yet  he  fays  the 
contrary  has  been  held  by  the  Opinion  of  divers  Judges  at  a  Meeting  in  Serjeants- Inn, 
Nov.  30.  1664.  who  grounded  thetnfelves  principally  upon  the  faid  Cafe  in  Cro. 
Car.  473.  ' 

Pa^esSz,  N"  [loS]  By  the  Stat.  8  Geo,  r.  c.  18,  fed:.  7.  it  is  enaded,  That  if  any  Runner  of  Foreign 
Goods  flf  aforefaid  (fed.  6.  fee  the  Additions  to  Book  i.  N°  {6p,'])  pall  within  two 
Months  after  his  Offence,  and  before  bis  Conviction,  difcover  two  or  more  of  his  Accom- 
plices, fo  as  they  or  two  of  them  at  leajl  be  convicted  of  fuch  Offence,  the  Offender  difcover- 
ing  fhall  receive  49 1.  fqr  every  Offender  fo  conviiied,  fo  as  the  Value  of  the  Goods  recovered 
a  ■''■•■:•'•  for 
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for  the  Ufe  of  his  Majefiy  fhall  exceed  the  Sum  offify  Pounds,  and  fuch  Pafon  fo  dif cover  hig 
jhall  be  difcharged  of  his  Offence. 

Star.  9  Geo.  2.  c.  35.  fed.  12.   If  any  O fender  fljall,  icilhin  three  Months  after  fuch  Pzgz  '^S2.'N'>[io>}] 
Offence  (mentioned  In  fed.  10.   fee  A.iditions  to  Bonk  i.  N^  i75V  and  before  Convic- 
tion., difcover  tivo  Accomplices  to  the  Commiffioners  of  the  Cufoms  or  Excife.,  fo  as  they  he 
conviSled,  the  Ojjhtder  difcovering  fljall  have  50 1.  for  every  Offender  fo  convicted,  and  Jhall 
be  difcharged  cf  jiich  Offence. 

In  the  Cafe  of  tlie  Earl  of  Salisbury  (fupra  N°  Visl)  the  Counfel  for  the  Earl  Page  397.  N"  [no] 
moved,  that  he  might  be  difcharged  upon  the  A6t  ot  Oblivion,  wherein  neither  his 
Crime  nor  his  Ferfon  were  excepted.  But  the  Court  held,  that  Notice  could  not  be 
taken  of  this  A6t  of  Pardon,  unlefs  it  were  pleaded  wi;h  the  Averments,  becaufe  of 
feveral  Exceptions  in  it  bo'.h  as  to  Crimes  and  Perfons ;  and  therefore  the  Party,  who 
would  have  the  Benefit  thereof,  fliould  aver  himfelf  by  Plea  capable  of  fuch  Benefit ; 
(for  which  Ploivd.  401,  484.  b.  8  Co.  68.  4  H.  7.  8.  Kaf.  Enl.  665.  a.  were  cited)  and 
that  here  the  Lord  at  the  Bar  cannot  plead  this  Pardon,  becaufe  there  was  nothing  be- 
fore the  Court  whereupon  to  ground  fuch  Plea.  Whereupon  the  Reporter  makes  this 
^i^re,  whether  he  inight  not  plead  it  in  Difcharge  of  the  Matter  returned  by  the  Ha- 
beas Corpus,  and  enter  it  as  the  fime  Roll.  Carlb.  1:5 2. 

By  Siat.  7  An.  c.  21.  feci.  11.  it  is  enadted,  That  from  and  after  the  Dcceafe  of  lhe?aB,e ^02.  li"  [iiO 
Pretender,  zvhen  any  Pcrfon  is  tndi5led  of  High  Treafon,  or  Mifprifwn  of  'treafon,  a  Lifi 
of  the  Witneffes  that  f jail  be  produced  on  the  Trial  for  proving  the  faid  Indi£tmcnt,  and  of 
the  Jury,  mc/i.'ionitJg  the  Names,  Profcffion,  and  Place  of  Abode  of  the  faid  PFitneffes  and 
Jurors^  be  alfo  given  at  the  fame  Time  that  the  Copy  of  the  hiditlment  is  delivered  to  the 
Party  indiffed ;  and  that  the  Copies  of  all  Indictments  for  the  Offences  aforefaid,  mth  fuch 
Lijls,  floall  be  delivered  to  the  Party  indioled,  ten  Days  before  the  Trial,  and  in  the  Pre- 
fence  of  tijoo  or  more  credible  Witnejfes. 

By  20  Geo.  2.  c.  30.  Cctmfel  allotved  to  Perfons  impeached  cf  High  Treafon  by  the  Com  Page  402.  N°  [112] 
mons,  whereby  Corruption  of  Blood. 

If  an  Indiftment  be  before  Juftices  of  0)rr  and  Terminer.,  the  Tales  as  well  as  the  Page  409.  N"  [113] 
principal  Panel  ought  to  be  by  Precept  in  the  Name  of  three  of  the  Juflice;,  and  may  be 
made  returnable  de  die  in  diem,  or  dS  hora  in  horam  of  the  fame  Day.  2  H.  II.  P.  C. 
266.  where  it  is  farther  faid,  that  as  to  the  Number,  IVlanner,  and  Times  of  granting 
a  Tales,  the  Proceedings  before  thefe  Juftices  refemble  thofe  in  the  King's  Bench.  But 
as  to  Juftices  of  Gaol-Delivery,  the  Learning  of  Tales  is  not  of  much  Ufe  in  Proceed- 
ings before  them  ;  becaufe  there  is  no  particular  Precept  to  the  Sheriff  to  return  either 
Jury  or  Tales,  but  the  general  Precept  before  the  Seflions,  and  the  Award  or  Com- 
mand of  the  Court  upon  the  Plea  of  the  Prifoner ;  for  which  4  H.  5.  Fitz.  Evquefl, 
55.  S.  P.C.  B.  ^.  c.  6.  f.  155  b.  are  cited.  '  Yet  Vide.Plowd.  Com.  100.  a.  Salisbury^ 
Calc,  where  before  Juftices  of  Peace  and  Gaol-Delivery  a  Tales  was  granted  returnable 
the  nexL  Day. 

By  24  Geo.  2.  c.  1 8.  feft.  4.    No  Challenge  Jhall  be  taken  to  any  Panel  of  Jurors,  for  Pagc  41 2.  N<^  [i  14] 
Want  of  a  Knight* s  being  returned  cf  the  Panel,  where  a  Peer  is  Parly, 

Bur  Sir  Alattheiv  Hale  in  his  Hijloria  Placitorum  Coronas,  Vol.  2.  p.  270,  345.   is  of  Page  414.  N°  [115] 
Opinion  with  Sir  Edivard  Coke,  that  he  that   challenges  above  twenry,  as  the  Law 
ftands  at  this  Day,  lliall  not  have  Judgment  of  Death,  nor  of  Peine  forte  £5?  dure  (ibid. 
p.  399.)  bat  only  his  Challenge  fhall  be  over-ruled,  and  the  Jurors  fworn.  Videfupra, 
N°  [102]. 

By  the  Star.  3  Geo.  2.  c.  25.  fe<5l.  18.  it  is  enabled,  That  Perfons  having  <?»Pa7e4i7,N°  [ii5] 
Efiate  in  Poffeffion  in  Land,  in  their  own  Right,  of  the  yearly  Value  of  twenty  Pounds  or 
upwards,  over  and  above  the  referved  Rent  payable  thereout,  fuch  Lands  being  held  by 
Leafe,  for  the  abfolule  Term  of  five  hundred  Tears  or  more,  or  for  ninety-nine  Years,  or  any 
other  Term  determinable  on  one  or  more  Life  or  Lives  ;  fuch  Leafcholders  may  be  fummoned 
and  impanelled  to  ferve  on  Juries,  in  like  Manner  as  Freeholders  may  be. 

Sedt.  19.  It  is  farther  enabled,  That  the  Sheriffs  0/ London  fall  not  impanel  or  return 
any  Perfon,  to  try  any  Iffue  joined  in  any  of  his  Majefty's  Courts  of  King's  Bench,  Com- 
mon Pleas,  and  Exchequer,  or  to  ferve  on  any  Jury  at  the  Seffons  of  Oyer  and  Terminer, 
Gaol- Delivery,  or  SelTions  of  the  Peace,  to  be  held  for  the  faid  City,  who  Jlall  not  be  a 
Ilouffolder,.  and  have  Lands,  Tenements,  or  Perfonal  Efiate,  to  the  Value  of  one  hundred 
Pounds  ;  and  the  fame  Matter  and  Catife  alledged  by  way  of  Challenge,  and  fo  fund,  jhall 
be  taken  and  admitted  as  a  principal  Challenge,  and  the  Perfon  fo  challenged  may  be  exa- 
mined on  Oath,  as  to  the  Truth  of  the  faid  Matter. 

Sefb.  20.  It  is  farther  enafted.  That  the  Sheriffs,  or  other  returning  Officer,  fljall  nit 

impanel  or  return  an-i  Perfon  to  ferve  on  any  Jury  for  the  Trial  of  any  capital  Offence,  who 

Vol.  II.  ■  6  F  '  at 


Notes  and  Additions  to  the  Second  Book. 

at  the  Time  offuch  Return  zvould  not  be  qualified  to  ferve  as  Jurors  in  chil  Caufes ;  and  tl^ 
fame  Matter  and  Caiife  alkdged  by  -way  of  Challenge,  and  fo  found,  fhall  be  taken  as  a 
principal  Challenge  \  and  the  Perfon  fo  challenged  may  be  examined  on  Oath  as  to  the  T>  uth 
of  the  faid  Matter. 

Alfo  by  the  Siar.  4  Geo.  2.  c.  7.  fedl-  3.  it  is  enaifled,  7'hat  all  Leafeholderr  upon 
Lsafes,  'vihcre  the  improved  Rmfs  cr  Value  fhall  amount  to  fifty  Pounds  or  up-^ards  per 
Annum,  over  and  above  all  Ground  Rents,  or  other  Refrvatiins,  payable  by  Virtue  of  the 
faid  Leafes,  fhall  be  obliged  to  frve  upon  Juries. 

Boih  thefe  A6t  are  made  perpetual  by  6  Geo.  2.  c.  37.  f£l.  i. 

Page  428.  N" [11 7]      But  S\k  Mat thezv  Hale  in  his  Hiftoria  Placitorum  Coronx:,  Vol.  I.  p.  298.  contradifls 

his  own  Sunnnaiy  of  the  Pleas  of  the  Crown,  p.  262.  and  fays,  ihat  it  is  on  all  Hands 

agreed,  That  the  Sat.  of  i  ^  2   Ph.  (jj    Ma.  takes  away  the  Neceflity  of  two  Wit- 

nelTes  on  the  Trial  for  Treafon  5    though   it  has  been  doubted,  whether  it  take  away 

the  Necelfity  of  two  Witnefles  on  the  Indidmenr,  cr  not ;  and  as  to  this  Jafl;  Que(lion» 

he  admits  the  Reafons  for  the  AfHrmarive  to  be  the  ftroageft.    Vide  fupra  N°  [78]. 

ra2e43i.N'' [118]      Skin.  579.  Coip.parifon  of  Hands  was  held  not  to  be  good  Evidence,    except  the 

Papers  are  found  in  the  Cuftody  of  the  Perfon,  but  where  in  the  Cuftody  of  another, 

it  is  no:  Evidence, 

Page  433.  N'' [119]      Hale  thinks  one  convlft  of  Confpiracy,   Perjury  cr  Forgery,  may  be  a  good  Wit- 

nefs,  if  pardoned.     1  h.  H.  P.  C.  306. 
Page  434.  N°  [120]      A  Mahometan  fworn  upon  the  Koran  admitted  an  Evidence.    2  Stra.  1104,    2  E^, 

Caf  Abr.  397. 
Page  441.  N°  [i2i]      But  this,  according  to  Hale,  is  now  only  a  Bufinefs  of  Form  ;  for  if  the  Jury  know 
not  who  did  the  Murder  or  Manflaughter,    they  ufually  fay  Jchyi  a  Nokes  did  it ;    for 
this  37/^.  8.  Bro.Ccron.  32.    21  Ed.  3.  ly.b.  Br 0.  Car.  39.  Dy.  238.  b.  are  cited, 
iH.H.P.C.  30 r. 
Pjge44i.N°  [122]      If  the  Vei did  do  not  afcertain  the  Faft  fufBciently,  for  this  Imperfeflion  a  Venin 
facias  de  novo  ought  to  ilTue,  and  a  new  Trial  and  Verdidl  ought  to  be  had,  for  there 
cannot  be  an  Amendment  of  a  fpecial  Verdidl  found  of  a  Felony;  per  Holt  Qh.  Juft. 
Skin.  667. 
Page  443  N"  [123]      In  the  Cafe  of  the  King  and  Tucker,  Skin.  442.    The  Judgment  was  held  good  not- 
withflanding  the  Omifiion  o^  fecreta  fua  amputentur  ;    and  per  Holt,  though   this  be 
always  pronounced,  it  is  never  entered  as  Pare  of  the  Judgment  -,    and   to  reverfe  a 
Judgment  for  this  Rcafon,  would  be  to  overthrow  the  greareft  Part  of  all  the  Judg- 
ments which  have  been  given   in   High  Treafon.     It  was  objefled  to  the  fame  Ji  dg- 
ment,  that  the  Claufe  quod  intericra,  &c.   in  ignem  ponantur,   was  wholly  omitted  i 
but  upon  View  of  Precedents  this  Objetflion  was  alfo  over-ruled.   Carth.  318.     But  fee 
in  the  fame  Book,  p.  349.  the  Reverfal  of  an  Attainder  for  High  Treafon,  for  omit- 
ting the  Words  ipfaque  iivente  comburaitur,  which   were   held  a   material   Part  of  the 
Judgment  ;    and  upon  a  Writ  of  Error  in  the  Houfe  of  Lords,  this  Judgment  of  Re- 
verfal was  affirmed  by  the  Majority  of  one  Vote.     And  it  is  obfervcd,   that  befoie  the 
Time  of  Henry  VII.  the  Judgment  in  Treafon  was  very  uncertain,  and  that  there  are 
fcarce  two  Records  which  agree  in  the  fame  Form. 
r "e   ^4.  N''[t24]      Sir  Maiihcw  Hale  in  his  Summary  is  of  Opinion  with  Statindford  and  Coke,  that  the 
"^  ''  Judgment  tor  Clipping,  i^c.  ought  to  be,  to  be  Drawn,  Hanged  and  Quartered  ;    but 

in  Wis  Hijloria  Placitorum  Corona,  Vol.  i.  352,  353,  and  Vol.  2.  398,  he  is  of  the 
contrary  Opinion,  that  it  ought  only  to  be  Drawing  and  Hanging;  and  he  gives  his 
Reafons  at  large,  which  fee. 
i'aeeAi-  N'^Fii?]  ^y  25  Geo.  2.  c.  37.  feft.  3.  Sentence  in  Cafe  of  Murder,  Jhall  be  pronounced  in  open 
Couri  immediately  after  Convitlion,  unlefs  the  Court  fl?o.ll  fee  reafonable  Caufe  for  poftpo- 
ning  the  fame,  in  ivhich  f}:all  be  exprejjed  not  only  the  ufual  Judgment  of  Death,  but  alfo  the 
lime  appointed  for  Execution,  and  the  Marks  of  Infamy  directed  for  fuch  Offenders. 

The  above  Sentence  was  accordingly  pronounced  upon  Laurence  Earl  Ferrers  on  FrI-' 
day  the  i8th  Day  of  April  1760,  by  Lord  Keeper  Henley,  Lord  High  Steward,  in 
the  Houfe  of  Peers  in  lull  Parliament,  for  the  Murder  of  Mr.  John  Johnfon  his  Lord- 
fhip's  Steward, 

Se(5l.  7.  And  after  ConvH^ion  and  Judgment,  the  Gaoler fljall  confine  the  Prifoner  to  fome 
Cell  or  other  Proper  andfafc  Place  in  the  Prifon,  apart  fr-om  the  other  Prifoner s  ;  and  no 
Perfon,  except  the  Gaoler,  or  bis  Servants,  [hall  have  Accefs  to  him,  -without  a  Licence 
from  the  Judge,  Sheriff,  or  Under  Sheriff.  But  if  the  Judge  fall  fee  Caufe  to  refpite  the 
Execution,  he  may  during  the  Time  of  ftch  Slay,  relax  or  releaje  by  Licence  under  his  Hand, 
any  or  all  of  the  Rejl mints  or  Regulations  befcre  dirsiled  te  be,  obfervcd  by  the  Gaoler. 

St5t. 
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Set*!.  9.  If  any  Perfon  {hall  refcue,  or  attempt  to  refue  any  Per  fort  out  of  Prifon,  wha 
fhall  be  committed  for,  or  found  guilty  of  Murder,  he  fljall  fuffer  Death  without  Benefit 
of  Clergy. 

2  H.II.P.C.  53.  takes  Notice  of  this  Opinion  in  4  d?.  S7-^-  ^^'^  Tiys  it  may  be  Page  447.  N"  [126] 
true  as  to  Goods,  but  not  as  to  Lands  ;    becaufe  none  can  be  attainted  afier  his  Death 
but  by  Aa:  of  Parliament.     See  this  Point  largely  treated  of  in    i  H.  11.  P.  C.  342 
to  349. 

One  Jones  being  in  Newgate  made  a  Bill  of  Sale  of  his  Goods  to  his  Son  \  and  upon  Page4SS-N°[i27] 
Troirr  brought  by  the  Son  againft  the  Sheriffs  of  London,  the  Bill  was  ruled  fraudu- 
lent by  Holt\  for  though  a  Sale  hna  fide,' and  for  a  valuable  Confideration,  had  been 
good,  becaufe  the  Party  had  a  Property  in  the  Goods  till  Convidtion,  yet  fuch  a  Con- 
veyance as  this,  cannot  be  intended  to  any  other  Purpofe  than  to  prevent  a  Forfeiiure, 
and  defraud  the  King;  and  this  he  faid  was  a  Fraud  at  Common  Lav/.  Skin.  357, 
35S'. 

Stnu-f2dford  thinks  the  Sm.  1  Ric.  3.  3.  but  an  AfHrmance  of  the  Common  Law, Page  455.  N"  [1233 
but  Hale  fays,  it  feems  to  be  fomewhat  more;  for  this  Statute  prohibits  the  Seizure  of 
the  Goods  of  the  Party  imprifoned,  though  he  were  alfo  indided,  but  not  yet  con- 
vifted  ;  but  unqueftionably  the  Common  Law  allowed  fuch  a  Seizure,  if  the  Party  or 
his  Friends  did  not  fecure  the  forth-coming  of  the  Goods  where  the  Party  was  inditSted. 
I  H.  H.  P.  C.  365. 

This  Siatute  fecms  to  extend  to  Treafon  according  to  Hale,  though  he  Hiys  he  knew 
it  otherwife  held  in  the  Cafe  of  Sir  Henry  Vane,  whofc  Rents  were  (topped  in  the  Te- 
nants Hands,  and  no  Precept  granted  for  their  Delivery,  tho*  before  Conviction, 
and  even  before  Indidment,  tho' after  Imprifonment,  in  1661.  i  H.  H.  P.  C.  366. 

According  to  the  fame  Author,  Lord  Coke  has  truly  ftatcd  the  Law  as  it  ftands  on 
the  Stat.  I  Ric.  3.  id.  That  before  Indidtmenr,  the  Goods  of  any  Perfon  cannot  be 
fcarched,  inventoried,  nor  in  any  Sort  feized.  zdly,  That  after  Indiftmenr,  they  can- 
not be  feized  and  removed  before  Convidlion  or  Attainder.  And  Hale  thinks  the  Per- 
fon indifted  is  not  bound  to  find  Sureties ;  neither  has  the  Officer  at  this  Day  any  Power 
to  remove  the  Goods,  in  Default  of  Sureties,  and  commit  them  to  the  Vill,  but  only 
to  inventory  them,  and  leave  them  where  he  found  them  (unlcfs  in  the  Cafe  of  a  fe- 
cond  Capias,  by  25  Ed.  3.  c.  14.)  and  there  is  this  Advantage  by  the  viewing  and 
appraifing,  that  thereby  the  King  is  afcertained  what  the  Goods  are,  and  may  puifue 
ihofe  that  take  or  imbezzle  them,  by  Information,  (if  the  Party  happen  to  be  convid) 
and  try  whether  they  were  really  fold  for  a  valuable  Confideration,  or  only  fraudulently  to 
prevent  the  Forfeiture,  and  fo  forfeited  by  the  Stat,  of  13  El.  c.  5.  notwithftanding 
fuch  fraudtilent  Sale,   i  H.  H.  P.  C.  367. 

As  to  the  Effeft  of  an  Attainder  of  Piracy,  it  is  aflerted  in  3  hifl.  \i1.  that  it  cor-Page456.  N^CiipJ 
rupts  not  the  Blood;  but  the  contrary  feems  aflerted  in  Co.  Lit.  391.  Sir  Matthew 
Hale  endeavours  to  reconcile  this  feeming  Contradidlion  ;  he  obferves,  that  if  a  Man 
be  attainted  before  the  Admiral,  of  Treafon  or  Felony  committed  upon  the  Sea,  ac- 
cording to  the  Courfe  of  the  Civil  Law,  this  works  no  Corruption  of  Blood  :  But  if 
there  be  an  Attainder  of  Treafon  or  Felony  done  upon  the  Sea,  upon  the  Statute  of 
28  //.  8.  by  Jury,  according  to  the  Courfe  of  the  Common  Law,  he  thinks  the  Judg- 
ment thereon  works  a  Corruption  of  Blood  ;  becaufe  the  Commiffion  iifclf  is  under  the 
Great  Seal  warranted  by  A<ft  of  Parliament,  and  the  Trial  according  to  the  Common 
Law  ;  and  therefore  the  Proceeding  and  Judgment  thereon  is  of  the  fame  EfFeft  as 
an  Attainder  ot  foreign  Treafon,  by  Commiflion  upon  the  Statute  of  35  H.  8.  c.z.  ot 
any  other  Attainder  by  Courfe  of  the  Common  Law,  and  he  fays,  Co.  Lit.  391, 
agrees  with  this ;  he  thinks  farther,  that  if  the  Indiftment  of  Piracy  before  fuch  Com- 
mifiioners  upon  the  Statute  of  28  //.  8.  be  formed  as  an  Indiftment  of  Robbery  at 
Common  Law,  vi'z.vi  i^  armis  &  felonies,  ^c,  the  Offender  might  be  thereon  at- 
tainted, and  the  Blood  corrupted  ;  for  it  is  out  of  Queftion  that  Piracy  upon  the  Sta- 
tute is  Robbery,  and  Offenders  have  been  indidted,  convifted  and  executed  for  it  in  the 
King's  Bench,  as  for  a  Robbery,  as  he  fays  he  has  elfewhere  made  evident,  {^^re)  BuC 
indeed  if  the  Indiiftment  before  thefe  CommilTioners  run  only  according  to  the  Stile  of 
the  Civil  Law,  viz.  piratice  depnedavit,  then  the  Attainder  upon  28  H.  S.  corrupts 
not  the  Blood.  And  thus  he  thinks  3  Inf.  112.  and  Co.  Lit.  391.  may  be  reconciled, 
1  H.H  P.C.  355. 

By  the  Stat.  7  Ann.  c.  21.  feft.  10.  it  is  enafted.    That  after  the  Deceafe  of  /^?Pa2e458.N''['3«3 
Pretender,  no  Attainder  for  Treafons  Jl:all  extend  to  the  Tlifloeriting  of  any  Heirs,  nor  to 
the  Prejudice  of  the  Right  or  Title  of  any  Perfon  or  Perfons,  other  than  the  Offender,  du- 
ring his  natural  Life  only ;    and  that  it  fhall  end  may  it  lawful  to  tvery  Perfon,    to 
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whom  the  Right  or  Inter ejl  of  any  Lands,  Tenements,  or  Hereditaments,  after  the  Death  of 
any  fuch  Offender,  fjouid  or  might  have  appertained,  if  no  fuch  Attainder  had  been,  to 
enter  into  the  fame. 
Page  463. N"  [131]  By  25  Geo.  2.  c.  37.  fed.  i,  Ihe  Execution  of  Per f on  s  found  guilty  of  -ivilj  id  Murder, 
ffjall  be  on  the  T)ay  next  hut  one  after  Sentence  paffed,  unUfs  it  be  Sunday,  and  in  that  Cafe 
on  the  y[ouAd.y  following. 

Sedt.  4.  But  if  there  jJjall  appear  reafonahk  Caufe,  the  Judge  after  Sentence  pronounced, 
may  flay  the  Execn:ion  at  his  Difcretion. 

Sed.  2.  The  Body,  if  in  London  or  Middkfex,  fhall  be  immediately  conveyed  hy  the  She- 
riff, to  the  Surgeons  Hall,  or  fuch  other  Place  as  the  Surgeons  fhall  appoint,  to  he  by 
them  differed  and  anatomized ;  and  if  elfewhere,  fhall  be  delivered  to  fuch  Surgeon  as  the 
Judge  Jhall  dirc6l,  for  the  Purpofe  aforefaid. 

Seft.  5.  And  the  Judge  may  direil  the  Body  to  he  hung  in  Chains,  or  anatomized;  hut 
in  no  Cafe  whatfoever  to  be  buried,  unlefs  after  the  fame  fhall  have  been  diffeSled  and  ana- 
tomized. 

Purfuant  to  the  above  Aft,  Laurence  Earl  Ferrers  was  hanged  at  Tyburn  on  Monday 
the  2ift  Day  of /fpnV  1760,  for  the  Murder  of  Mr.  John  Johnfon  his  Lordfhip's 
Steward,  and  his  Lordfhip's  Body  was  afterwards  carried  to  Surgeons  Hall  in  the  Old 
Bailey,  and  there  difieCted  and  anatomized. 

Sedt.  10.  And  if  after  Execution,  any  Per  fan  fhall  hy  Force  refcue,  or  attempt  to  refcue 
the  Body,  he  flmll  be  guilty  of  Felony^  and  transported  for  Seven  Tears, 
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Slbatement. 

Mother  Suit  T  T  7  H  E  R  E   it  is  a  good  Plea  in  A- 

'pencling.  V  V       •^a'^ment   of  an    Appeal,    (ch. 

2j.    fed:.    126.)     Information, 

(ch.  26.  feet.  63.)  or  Indictment,  (ch.  34,  feet.  i.J 

that  another  Profecution  is  depending. 

The  Effea  of    Whether  the  Defendant  (liall  be  difmif- 
the  Abate-  fed   upon  the   Abatement  of  a  Suit, 

vient  of  a  or  proceeded  againft  de  novo,  ch.  34. 

Suit.  <ea.  2. 

Mifnomer,         Whether  a  Mifnomer  may  be  pleaded 
ty  whom  in    Abatement    by   a   Defendant    ap- 

pleadable.  '^tzv.ng  gratis,  and  by  Attorney,   ch. 

34.  feet.  2. 
Want  of  15       Where  an   Appeal  may   be    abated    for 
■Days.  want   of  fifteen   Days   between    the 

fe/ie  and  Returh   of   the  Writ,  ch. 
23.  feet  102. 
Mifnomer  or       Where  an  Appeal,  (ch.  23.   feet.   103.) 
tvrongful  Ad-         or  Indictment,  (ch.  25.  feet.  68,  69.) 
dition,  where  may  be  abated  for  a  Mifnomer  of  the 

good  Pleas.  Name  of  Baptifm,    or  Surname,  or 

wrongful  Addition,  or  for  an  Omif- 
fion  of  the  Name  of  Baptifrh  or  Surname,  (ch.  23. 
'feet.  1 01.)  of  the  Ap'pellant,  or  Appelfee,  or  In- 
dictee, 

Where  it  is  a  good  Plea  in  Abatement, 

Nofuch  that   the   Party   is  named  of  fuch  a 

"town,  &c.  Town,  where  there  is  no  fuch,  (ch. 

23.   feet.    103.)   or   where  a  Fact  is 

laid  in  a  Town  where  there  is  no  fuch,  or  in  a  Pa- 

rifti,  ^c.  which  contains  more  than  ofte  ViU,  ch, 

23.  feet,  62, 

imparlance.        Whether  after  Imparlance,  ch.  23.  "feet. 

103-  . 

Known  by  What  may  be  replied  to  a  Plea  o(  Mif- 

both  Names,  nomer,  or  of  a  wrongful  Addition  of 

&c.  Place,  i^c.  ch.  23.  feet,  103. 

Addition.  Where  an  Appeal,  iifc.  may  be  abated 

for  Want  of  an  Addition.     See  ^D* 

oitioit. 

Name  of  Where   for   the  Want  of  a  Nanle  of 

iDignity.  Dignity,  or  for  gaining  a  new  one, 

ch.  23.  feet.  104. 

Nofuch  Per-  Where    for    making   one    a    Defendant 

.fon  as  one'of  '^here    there  is  no  fuch   Perfon,  ch. 

ihe  Defen-  23.  feet.  127. 
dants. 

Suit  abate-  Where  an   Appeal  or  Indictment  is  a- 

able  as  to  all  batable  as  to  all  the  Defendants,  and 

the  Defen-  where   as   to  one  only,  ch   23.   feet. 

dants.  127.  ch.  25.  feet.  70. 

Several  Pleas  Where  a  Defendant   may  plead  feveral 

in  Abatement  Pleas  in  Abatement  together,  ch.  23. 

pleaded  toge-  feet.  128. 
ther. 

Vo  t,  If, 


Where  a  Defendant  ought  to  plead,  to-     Matters  in 
gether  with  his  Pleas  in  Abatement,     Bar  to  be 
iiis  Matters  in  Bar,  and    the  General    pleaded  at  the 
IfTue,  ch.  23.  feet.  128,  137.  farne  Time. 

Pleas  in  Abatement  found  againft  a  De-     Plea  in  A- 
fendant  in  capital  Cafes  are  not  pe-     batement, 
remptory,  as  they  are  in  other  Cafes,     wherepe- 
ch.  23.  feet.  128.  remptory. 

Whatever  is  pleadable  in  Abatement  of    Appeal,  how 
an   Appeal    when    profecuted    by    the     abateable. 
Party,  may  as  well  be  pleaded  when     when profecti- 
it  is  profecuted  by  the  King,  ch.  25.     ted  by  King. 
feet.  12, 

Where  one  may  demur  in  Abatement,     Demurrer  in 
ch.  31.  feet.  5,  6,  7.  Abatement. 

Where   the  Defendant   may  be  committed    after    the 
Writ  whereon  he  appeared  is  abated,  eh.  23.  feet.  3. 

Whether  the  Abatement  of  one  Appeal  be  a  Bar  to 
another,  ch.  23.  feet.  131. 

The  Court  ex  Officio  fhall  abate  a  Writ  for  want  m~ 
proper  Words  of  Art,  ch.  23.  feet.  97, 

For  not  purfuing   the  Declaration,  ch,  23.   feet.   20, 

75,  98. 
For  a  Defect  in  theSenfe,  ch.  23.  feet.  100. 
For  falfe  La'tin,  or  the  Ufe  of  a  Word  which  is  not 

Latin,  ch.  23.  feet.  1 00. 
For  Want  uf  legal  Form,  ch.  23.  feet.  ici. 
An  Appeal  of  Death  brought  by  a  Wohian,  ch.  2j. 

feet.  42. 

Where  Principals.     See  ntCCfarp  under  Lett.  B. 
Where    liable    to    Damages   in   Appeal,     See  ^'JpU?,jl 
Letters  R.  S. 

abjiu'atioit, 

Allowable  for  no  Crime  but  Felony,  ch.  0.  feet.  44, 
An  Attainder  in  Law,  ch.  9.  feet.  44.  and  ch.  48, 
The  Manner  of  it,  ch.  g.  feet.  44, 
It  was  anciently  a  Bar  to  the  Benefit  of  Clergy,  eh.  33. 
feet.  3, 

accelWrp  nno  principal; 


Where  one  may  be  both  Aceeflary  and  Principal,  ch, 

29.  feet,  I, 
Where  one  may  be  Aeceflary  to  an  Aeceflary,  ibid.      ' 
A  Petfon  attainted  of  one   Felorty  may  be  profecuted 

for  another,  in  order  to  bring  the  AccefTiiries  to  fuch 

other  Felony  to  their  Trial,  ch.  36.  feet.  6. 
The  Reverfal   of  the  Attainder  of  the  Principal  ipfo 

facJo  revcrfes  that  of  the  Aeceflary,  ch.  29.  feet.  46; 
Where  Acccffaries  are  bailable,  ch,  15.  feet.  53. 
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JnwhatOf-     No  AccefTaries  in  High  Trcafon  or  Trcf- 
fenccs  there  pafs,  but  all  who  are  Acceflary  before 

may  he  Ac-  are  Principals,  ch.  29.  fei5t.  2. 

cejpirics. 

A  Receiver  of  a  Traitor  a  Principal,  ch.  2g.  feiSl.  3. 
He  who  agrees  to  any  Trefpafs,  not  being  on  the  Per- 

fon  of  a  Man,  is  a  Principal,  ch.  29.  fed.  4. 
Whether  one  becomes  a  Trefpaffer  by  receiving  a  Tref- 

pafTer,  ch.  2g.  feft.  4,  5. 
There   may   be  Acceflaries   before   and    after  in   Petit 

Treafon  and  Felony,  ch.  29.  feft.  5. 
In  Mayhem  the  Acceflaries  before  may  be  proceeded  a- 

gainft  either  as  Principals  or  AccefTaries,  iliJ. 
By   what  Statutes  Acceflaries  are  excluded  from   their 

Clergy,   ch.   33.  fed.   33,   37,   45,   46.  and  infra, 

Lett.  F. 
Whether  a  Statute  by  excluding  Principals  from  their 

Clergy,  fhall  be  conftrued  to  exclude  Acceflaries,  is' 

e  ccnverfo,  ch.  33.   feft.  26,  46. 

B. 

JFiiere  Abet-     At  this  Day  all  who  are  prefent  and  a- 
iorsjhall  be  bet  a  Felony,    are  Principals   in   the 

ejfeemed  higheft  Degree,  (ch.   2g.   fefl.  7.   and 

Principals.  may  be  charged  either  as  having  done 

the  Fad  generally,    or  according  to 
the  fpecial  Manner   in  which  they   did  it,  ch.  23. 
fea.  76. 
Whether  thofe  who  are  prefent  and  abet  a  Robber.y  in 
a  Houfe  without  entring  it,  are  oufled  of  their  Cler- 
A  gy  by  39  El.  ch.  33.  feiSl.  98  to  103. 
^11  thofe  of  the  fame  Gang  are  Principals,  tho'  not  ac- 
tually together  at  the  Time,  ch.  29.  feiSl.  8. 
But  if  the   Aft   iiUended    were   lawful,  or   but  a  baie 
Trefpafs,  the  Felony  happening  in  the  Execution  of 
it,  is  the  Felony  only  of  him  that  does  the  Adl,  ch. 
29.  fefl.  9. 
Alfo  thofe  who  are  piefcn't  and  meerly  pafli\'e,  are  no 
Way  criminal,  ch.  29.  feiSt.  10. 


Wliere  Per-       Where  one  who  procures  a  Felony  is  ab- 
fons  ahfent  fent    at   the  Time  when  it  is  com- 

Jhall  be  e-  mitted,  and  no  other  can  be  adjudged 

Jlecmed  Prin-  a  Principal,  he  fhall  be  efleemed  fuch 

cipah.  himfelf,  ch.  29.   k&..  Ii. 

Several  Inftances  of  this  Nature,  ch.  29.   feft.  11. 
Acceflaries  before  or  after  to  the  forcible  taking  away 
of  a  Woman,  where  Principals,  ch.  29.  fciSt.  12. 


jyiicre  one  Where  an  Offence  is  made  Treafon  or 

Jhall  be  Prin-  Felony  by  Statute,  thofe  who  aftually 

cipalinanOf-         commit  it,  or  are  Acceflaries  before, 
fejuc  ogaivjl  {hall  be  efleemed  Principals  and  Ac- 

a  Statute.  cefHiries  by  the  fame  Rules,  as  thofe 

who  are  guilty  of  Treafon  or  felony 

at  Common  Law,  ch.  29.  kSt.  13. 
So  alfo,    as  the  Law  fecms  now   to   be   fettled,  (hall 

thofe  who  are  Acceflary  after,  ch.  29.  fedt.  14. 


The  Off'ence  of  the  Accefl'ary  can  never  amount  to  a 
higher  Crime  than  that  of  the  Principal,  ch,  29. 
fea.  15. 

F. 


Accejfaries 

before,  zuhere 
'oufted  of 
Clergy. 


Accefl'arles  before,  where  excluded  from 
their  Clergy.     See  Clcrgr,  B.  C. 


Whether  in  Petit  Treafon,  ch.   33.  fcft.  53. 
Whether  in  Murder,  ch.  33.  feft.  56. 
Whether  in  cutting  a  Purfs,  ch.  33.  kOi.  60. 
Whether  in  Larceny  to  the  Value  of  40  x.   in  a  Dvvel- 

ling-houfeor  Shop,  ^c.  ch.  33.   feft.  64  to  69. 
Whether  in  fiealing  Naval  Stores,  ch.  33.  ftft.  70. 
Whether  in  Sacrilege,  ch.  33.  fed.  75. 
Whether  in  Robbery  on   the  Highway,  ch.    33.  fta. 

84. 
Where  in   Robbery   in  a  Dwelling-houfe  where  fome 

one  is  put  in  Fear,  ch.  33.  kOi.  86. 
Whether  in  Robbery  in  a  Booth  or  Tent,  ch.  33.  fcft, 

93- 

Whether  in  Houfe-bre iking,  ch.  33.  feft.  87. 

Whether  in  Robbery  in  a  Dwelling-houfe  where  no 
ons  is  put  in  P^ar,  ch.  33.   feft.  89  to  103. 

Whether  in  Robbery  in  general,  ch.  34.   fea.  103. 

Whether  in  Burglary,  ch.  33.   feft.  106. 

Whether  in  Arfon,  ch.  33.  fea.  108. 

Thofe  who  encourage  another  to  commit  a  Felony^ 
but  are  fo  far  diftant  when  he  commits  it,  that  he 
could  not  hope  for  immediate  Help  from  them,  are 
Acceflaries  before  the  Faft,  ch.  29.   feft.  16. 

In   an   Indiarnent,  l^c.    againfl:   then>,      In  what 
there  is  no  Need  to  fet  forth  the  Spe-     Manner  to  he 
cial  Manner  of  the  Abatement,  ch.     charged. 
29.  kO..  17. 

Where  a  Felony'  is  the  direft  and  immediate  Effeft 
of  the  Execution  of  a  Command  to  do  another  Fe- 
lony, the  Commander  is  an  Acceflary  before,  ch. 
29.  fca.  18. 

So  in  fome  Cafes  is  he  who  commands  only  the  Com- 
mitting a  Trefpafs,  in  the  Execution  whereof  a  Fe- 
lony happens,  ch.  29.  feft.  18,  19. 

Where  the  Felony  committed  agrees  in     Variance. 
Subftance  with  that  intended,  and  va- 
ries only  in  Circumftance,  the  Abettor  is  as  much 
an  Accefl^iry  as  if  there  had  been  no  Manner  of  Va- 
riance, ch.  29.  fea.  20.  ' 

Several  Inftances  explaining  this  Rule,  ch.  29.  fea.  20, 
21,  22. 

The  bare  Concealment  of  a  Felony  in-     Concealment. 
tended  makes  not  t!:e  Concealer  Ac- 
ceflTary  before,  ch.  29.   feft.  23. 

There  can  be  no  AccefTary  to  Homl-  Exciifable 
cide  per  infortunium  or  fe  defendendo.  Homicide 
ch.  29.  fea.  24. 

Nor  can  there  be  any  AccefTaries  before     Manjlaugh- 
to  Manflaughter,  but   there   may   be     ter. 
Acceflaries  after,  ibi<\. 

Accefl^aries  to  Piracy  not  within  28  H,     Piracy. 
8.  ch.  29.  fea.  25. 


Generally  any  AfEftance  given  a  Felon  to  JJIjo  are  Ac- 
hinder  his  being  apprehended  or  tried,  cejj'aries  af- 
makes  a  Man  accelTary  after,  ch.  20.     ter. 

fca.  26. 

What  Protc-aion,  Receipt  or  Harbouring  of  a  Felon, 

(hall   amount   to   fuch  Afliftance,  ch.  29.  fea.  26, 

27,  28,  29. 
Whether  the  Receipt  of  (lolen   Goods     Receipt  of 

makes  a  Man  an  Acceflary  after,  ch.    Jhlen  Goods. 

29.  (cEt.  30. 
Whether    the    Receiver   be    punifhable   for  a  'Mifde- 

meanor  without  a  Conviaion  of  the  Principal,  ch. 

29.  fca.  44.  •  . 

Whether  the  Receipt  of  a  Felon  who     Of  a  Perfon- 
is  pardoned  makes  one  an  Acceflary,     pardoned. 
ch.  20,  fea.  31. 

The 
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Knowledge  of    The  Perfon  received  muft  be  known  by 
the  Felony.  the  Receiver  to  have  been  a  Felon,  ch. 

2g.  feiSl.  32. 
Whether  his  having  been  attainted  in  the  fame  County 
be  fiifEcient,  ch.  29.  fed.  33. 

No  other  Relation  but  that  of  a  Wife  to 
JVife.  her  Husband  juftifies  the  Receipt  of  a 

Felon,  ch.  29.  fedl.  34. 
The  Felony  muft  be  compleat  at  tiie  Time  of  the  Re- 
ceipt, ch.  29.  fed.  35. 

H. 

In  what  Manner  tlic  principal  and  Acccd^iry  are  to  be 
arraigned.     Sec  Title  PaTatSKlJICUf,  f-ett.  B. 

Whether  the  Acceflary  can  be  tried  before  tlie  Piincipal 
have  appeared,  cii.  29.  fefl:.  46,  47. 

Whether  the  Principal  and  Acceflary  may  be  both  tried 
by  the  fame  Inqueft,  ch.  29.  fed.  47. 

In  what  Manner  the  AccefTary  is  to  be  tried  where  his 
©fFence  arifc;;  in  a  different  County  from- that  of  the 
Principal,  cii.  29.  fed.  48. 

The  Statute  of  2  iS*  3  Ed.  6.  concerning  this  Matter, 
ch.  29.  fed.  49,  50. 

Indidment  againft  an  Acceflary,  how  laid  in  Purfuance 
of  this  Statute,  ch.  29,  fed.  51. 

King's  Bench  and  Lord  High  Steward  within  thij  Sta- 
tute, ch.  29,  fed.  52. 

In  what  Manner  the  Juftices  are  to  write  for  a  Certifi- 
cate in  Purfuance  of  this  Statute^  ch.  29.  fed.  53, 

54- 

Where  one  appealed  as  Acceflary  fnal!  recover  Damages 
on  the  Acquittal  of  the  Principal,  ch.  23.  fed.  142. 
See  the  Title  of  iJntlCfoitS  ilcquife  Lett.  B.  and 
that  of  appeal}  Lett.  C. 

A  good  Bar  of  an  Appeal  of  Mayhem,  ch.  23.  fed.  24. 

aaioii,  See  pccfonal 
SicqiiittaU 

Where  a  Plea  to  an  Information,  ch.  26.  fed.  64, 
What  is  fuch  an  Acquittal  as  intitles  the  Appellee  to  his 

Damages,  ch.  23.  fed.    142,    143,    144,   145.     See 

the  Title  of  jautrcfoitfl  ^acquit. 

Common  Law  required  no  Addition,  but  only  of  the 

Name  of  Dignity,  ch.  23.  fed.  104. 
1  H.  5.  requires  Additions  generally  where  Procefs  of 

Outlawry  lies,  ch.  23.  feet.  105. 
And  extends  as  well  to  Indictments  as  Appeals,  ch.  25. 

feet.  70. 
Such  Additions  may  be  in  Englijl),  ch.  23.  feet.  106. 
Mufi:  be  put  to  the  firfl:  Name,  not  to  that  which  comes 

under  the  alias  diSlus,   ch.  25.  feet.  70. 
Perfons    of  the   fame   Name  and    Addition,  how  di- 

ftinguiflied,  ch.  23.  feet.  106. 
The  prefent  Eftate  or  Degree  of  the  Party  mufl:  be  fet 

forth,  ch.  23.  feet.  107,  118. 
It  muft  be  clearly  npplied  to  him,  ch.  23.  feet.  108. 
Jrifi  Biflioprick  a  good  Addition,  but  no  Iri/h  Tempo- 
ral Dignity,  ch.  23.  feet.  109. 
Serjeant  at  Law,  (ch.  23.  feet,  no.)  Gentleman,  Efq; 

Yeoman,  £5ff.  good  Additions,  ch.  23.  feet.  in. 
WhetherDoctor  be  a  good  Addition,  ch.  23.  feet,  no 
What  other  Additions  of  the  ^Eft.ite  cr  Degree  are  good; 

ch.  23.  fcct.  1 1  r,   1 12. 


What  are  good  Additions  of  th.e  Myflcry,  ch.  23.  feet, 
113  to  118. 

It  is  a  good  Addition  of  a  Town,  faV.  to  rtame  the 
Defendant  late  ot  it,  ch.  33.  feet.  119. 

Dc  Lov.dino,  or  de  Nortvico^  good  Additions  of  this  Kind, 
uotCo  Londinl,  (jfc.  ch.  23.  feet.  120. 

Where  one  is  named  of  a  Town  not  a  County,  the 
County  mufl  be  fliewn,  itid. 

Where  a  Defendant  is  named  of  a  Parifli  which  con- 
tains more  Towns  than  one,  he  may  plead  it  in  A- 
batcment,  ILid.  f 

Alfo  if  he  be  named  of  a  Town  which  has  an  Addition, 
and  fuch  Addition  be  omitted,  he  may  plead  it  in 
Abatement,  ch.  23.  feet.  I2r. 

Of  what  Place  he  is  to  be  named  v/ho  lives  in  a  Ham- 
let of  a  Town,  ch.  23.  feet.  122. 

He  who  lives  in  a  Place  known  out  of  a  Town,  may 
be  named  of  it,  ch.  23.  feet.  123. 

Of  what  Place  a  Wife  is  to  be  named,  ch.  23.  feet. 
124. 

A  defective  Addition  is  falvcd  by  an  Appearance  and 
pleading,  ch.  23.  feet.  125.    See  Certiorari,  Lett.  I. 


anjoui'umcnn 

illow  Clergy  after  an  Ad- 
II. 

and 


The  Power  of  Juftices  to 

journment,  ch.  33.   feet.  ill. 
Where  a  Commiflion  is  determined  for  want  of  i 

where  not,  ch.  5.  feet.  7. 
Juftices  appointed  pro  hac  vice  may  adjourn,    ch.   5, 

feet.  14. 
Adjournments  ought  to  be  in  the  prefent  Tenfe,  ch.  5. 

feet.  15. 
And  {hall  not  be  intended  where  they  are  not  cntred, 

ch.  5.  feet.  15. 
Void   unlefs  made  by  a  Majority  of  Commiffioners,  ch. 

5.  feet.  7. 

Adtunc  y  ibidc?ny  ch.  23.  feet.  88,  89. 

Where  It  makes  a  Man  an  Acceflary  to  Felony,  ch.  22. 
feet.  16  to  23. 

How  an  Amercement  fhall  be  affeered,  ch.  10.  feet.  19. 

Where  punifliable  in  the  Torn,  and  how,  ch.  10.  feet. 

16. 
Who  may  arreft  an  Affrayer,  ch.  13.  feet.  8. 
Whether  Doors  may  be  broken  open  for  fuch  Arreft, 

ch.  14.  feet.  6. 

Not  neceflary  to  be  fet  forth  fpecially,  ch.  29.  feet.  I7. 

alias  lii(tu0. 

Fatal  to  apply  the  Addition  to  what  comes   under  Jt, 
ch.  25.  feet.  70. 

May  have  the  Benefit  of  the  Clergy,  ch.  33.  feet.  5. 
May  be  challenged  if  returned  on  a  Jury,  ch.  43.  feet. 
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How  a  Jury  fliail  be  returned  where  one  of  the  Parties 
is  an  Ahen.     See  Title  CtjallcngC,  Lett.  D.  and 

antcnUniEnt* 

Where  a  Writ  or  Count  of  Appeal  is  amendable,  ch. 
23.  feiSi.  129. 

'  amecccment. 

Where  an  Infant  may  be  amerced,  ch.  23.  fefl:.  159. 

Where  a  Townfhip  is  to  be  amerced  for  fufFering  an 
Offender  to  efcape,  ch.  12.  fed.  2,  3. 

Where  for  fuffering  a  Body  to  lie  to  Putrefaftion  be- 
fore the  Coroner  has  viev/ed  it,  ch.  9.  fedt.  23. 

Sheriffs  Torn,  or  Court  Leets  rtiay  amerce  for  Con- 
tempts, ch.  10.  fecSt.  17. 

Or  upon  Prefentments  without  Trial,  ibid. 

Amercement  of  Jurors  for  not  appearing,  ch.  22.  fedt. 
14. 

In  what  Manner  an  Amercement  is  to  be  awarded,  and 
whether  it  ought  to  exprefs  a  certain  Sum,  ch.  10. 
fea.  18. 

It  muft  be  affeered  by  Affeerors  where  it  is  awarded  for 
an  Offence  indicted,  but  (hall  be  fixed  by  the  Court 
when  awarded  for  a  Contempt,  cli.  10.  feet.  19.  ch. 
22.  feet.  27. 

Clergymen  not  amerci.ible  according  to  their  Spiritual 
Benefices,  ch.  22.  feet.  26. 

Both  Fines  and  Amerciaments  in  the  Shcriff^s  Torn, 
i^c.  are  recoverable  by  Action  of  Debt  or  Diftrefs, 
ch.  10.  feet.  20,  25. 

How  the  Plaintiff  is  to  proceed  in  fuch  Action  or  Di- 
ftrefs, ch.  10.  feet.  21  to  32. 

See  ^Ijciiff'fi  SEoin,  S^lftrcfs  and  ©ebf. 
ilnmnm  l^itwx-,  tsiaffttm.  ch.  42.  feet.  8. 
^potljccarp* 

Whether  Privileged  from  being  Conffable,  cb.  lO.  feet. 
45. 

appeal* 

A. 

How  defined,  ch.  23.  feet.  1. 

Writ  of  Ap-      Writ  of  Appeal,  from  what  Court  iflu- 

^cal,  ing,  and   where    returnable,   ch.    23. 

feet.  I,  5. 
Bill  in  King's     Bill  of  Appeal  lies   in  King's  Bench  a- 
Benc'\  gainft  any  onz  in  Cujiodia  MarefchalU^ 

ch.  23.  feet.  3. 
Filed.  Where  there  is  no  need  to  file  it,  ibid. 

Confcquence        Where  Defendant  appearing  on  a  Writ 
of  abating  a  of  Appeal   void   or   voidable   may   be 

IVrit  of  Ap-  committed    and    declared     againll    in 

peal.  Cujiodia  Marefihalli,  ibid. 

Eyre.  A  Bill  of  Appeal  lies  alfo  before  Juftices 

of  Eyre,  (ch.  23.  feet.  5.)  and  before 
Jiijlices fpe-  Juftices fpecially  afllgned,  (cli.  23.  feet. 

dally  ajjign-  6.)  and  before' Juftices  of  Goal-Deli- 

ed^  very  againft  any  one  in  the  Gaol,  or 

jujlices  of  bailed  by  them,  not  let  to  Mainprife, 

Gaol-Delive-  (ch.  23.' feet.  7.)  or  before  Juftices  of 

ry.  Afllfe,   (eh.    23.   feet.   8.)    or  Sheriff 

Of  AJftfe.  and  Coroner,  (ch.  23.  feet.  10.     See 

CoiOnCfj  D.)  but  not  before  Juftices 
Of  Peace,  of  the  Peace,  ch.  23.  feet.  9. 


B. 


No   Appeal    before    the    Conftable   and  Appeals  be- 

Marflial,  of  Things  determinable  by  fore  the  Ma^'- 

the  Common  Law,  ch.  23.  feet.   11,  jhal, 
,    12^  13.     See  Letter  F. 

Whether  it  lies  for   Death  beyond  Sea,  or  happening 

here  of  a  Wound  beyond  Sea,  ch.  23.  feet.  12,  13. 

The  Proceedings  are  by   the  Civil  Law,  and  caufe  no 

Corruption  of  Blood,  ch.   4.   feet,  11.  ch.  23.  feet. 

12. 
Cannot  be  before  the  Marfiial  only,  ch.  4.  feet.  9.  ch; 

23.  feet.  12. 

No  Appeal  in  Parliament,  ch.  23.  feet.  In  Parlia- 

14-  mcnt. 


Appeals  de  Pace,  de  Plagis^  and  de  Im-     Appeals  mi 

prifonamento,  now  out  of  Ufe,  ch.  23.     Capital. 

feet.  15. 
An  Appeal  of  Mayhem  lies  not  where     For  what 

the  Hurt  was  not  done  with  an  evil     Hurts  an  Af- 

Intention,    yet    fuch    evil    Intention     peal  of  May- 

needs  not  to  be  againft  the  Perfon  hurt,     hem  lies. 

ch.  23.  feet.  16. 
Every  fuch  Appeal  muft  have  both  the     The  Form  of 

Words  Mayhevtiavit  and  felonice,  ch.      it, 

23.  feet.  17,  18. 
It  may  proceed  againft  the  Acceffaries  before,  either  as 

Principals  or  Acceffaries,  ch.   23.  feet.    19.  ch.  29. 

feet.  5. 
A  Count  of  Battery,  abates  the  Writ,  ch,  23.  feet.  20r 


Recovery  in  an  Appeal  of  Mayem  bars     Hozv  barred. 

not  Trefpafs,  but  a  Recovery  in  Tref- 

pafs  bars  an  Appeal  of  Ma)hem,  ch.  28.  feet.  22. 
Son  Ajfault  Demefne,  where  a  good  Bar  of  an   Appeal 

of  Mayhem,  ch.  23.  feet.  23. 
Arbitrament  or  Accord  with  Satisfaction,  good  Bars  of 

an  Appeal  of  Mayhem,  ch.  23.  feet.  24. 
What  Releafe  is  a  good  Bar  of  fuch  Appeal,  ch.  23* 

feet.  25^ 
Where  a  Nonfuit  in  a  former   Action  is  a  good  Bar 

of  fuch  Appeal,  ch.  23^  feet.  26, 


Whether  the  Plaintiff  were  maimed  or     How  trieJi 
not,  is  triable  at   the  Prayer  of  the 
Defendant  either  by  the  View  of  the 
Court,  (which  Trial  is   peremptory^     No  Apptar- 
or  by  Jury ;  and  in  order   for  fuch     ance  by  At-^ 
View  the  Plaintiff  muft  appear  in  pro-     torney. 
per  Perfon,  ch.  23.  feet.  27. 

Whether  the  Defendant  may  wage  Battle,  ch.  23.  feet 
28. 


Appeals  of  Treafon    in    the  Courts   of     Appeals  of 
Common  Law  are  wholly  out  of  Ufe     Treafon. 
at  this  Day  ;  but  ftill  lie  before  the 
Conftable  and  Marftial  for  Treafon  done  beyond  Sea, 
notwithftanding  the  Statutes  which   give  a  Trial  by 
the  Common  Law  for  all  fuch  Treafons,  i^c,  ch. 
23.  feet.  29.  ch.  4.  feet.  6,  Vide  fupra,  Lett.  B. 

G. 

Infancy,  and  Old  Age,  hinder  rot  the  Appeals  of 

bringing  an  Appeal  of  Felony,  ch.  33,  Felony  in  ge- 

fect.  30.  tieral. 

3  Neither 
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■Keitlier  fhall  tlie  Parol  demur  in  an  Appeal  for  the  Plain- 
tiff's Nonage,  ch.  23.  feft.  30. 

But  an  Infant  muft  profecute  by  Guardian,  and  fhail 
be  nonfuited  for  the  Non-appearance  of  the  Guar- 
dian ;  yet  if  he  defire  to  relinqui(h  the  Suit,  the 
Court  may  difcharge  the  Guardian,  ibid. 

A  Woman  may  bring  any  Appeal  but  of  Death,  ch,  23, ■ 
feet.  31. 

An  Ideot  ot  Outlaw,  i^c.  can  bririg  no  Appeal,  <:h.  23. 
feet.  32, 

Whether  an  Appellee  (landing  mute  fliall  be  adjudged 
•to  be  hanged,  or  to  his  Penance,  ch.  30.  feet.  12. 

H. 

Jfppealof  An  Appeal  of  Death  mud  bp  brought 

Death.  within   the  Year  and  Day  after. the 

Death  or  Receipt,  gfc.  ch.  23.  feet.  33. 

How  fuch  Year  and  Day  are  to  be  computed,  ch.  23. 

feet.  33,  34- 
In  what  County  an  Appeal  of  Death  is  to  be  brought, 

ch.  23.  feet.  35. 
By  thtJVife,      A  lawful  Wife  may  maintain  an  Appeal 
of  the  Death  of  Her  Hufband,  tho' 

(he  had  eloped,  or  the  Hufband  were  attainted,  ch. 

23.  feet.  36,  37. 
But  flie  lofcs  it  by  marrying  a  fecond  Hufband,  ch.  23. 

feet.  38. 
By  the  Heir.      Where  the  Deceafed  leaves  a  Wife  in- 
nocent   of  his  Death,    the  Heir  can 

have  no  Appeal,  ch.  23.  feet.  39. 
Whofoever  brings  an  Appeal  as  Heir  muft  be  not  only 

Heir,  but  alfo  Heir  General  by  the  Courfe  of  the 

Common  Law,  ch.  23.  feet.  40. 
"Whether  the  Right  of  bringing  an  Appeal  being  vefted 

in  one  Heir,  may  be  afterwards  transferred  to  an- 
other, ch.  23.  feet.  41. 
Every  fuch  Heir  muft  be  Heir  Male,  ch.  23.  feet.  42. 
Whether  he  may  not  derive  thro'  Females,  iiiJ. 
The  Apellant  muft  (hew  how  he  is  Heir,  ch.  23.  feet. 

43' 


Jppeal  of  A  Special  Property  in   the  Appellant  is 

Larceny.  fuflicient  in  an   Appeal  of  Larceny, 

By  vjhom.  ch.  23.  feet.  44. 

But  not  the  bare  Charge  of  Goods,  ch.  23.  feet.  44. 
Servant  or  Mafter  may  appeal   for  the  Robbery  of  the 

Servant,  ch.  23.  feet.  45. 
One   may  appeal  for   the  Robbery  of  one  who  robbed 

him,  but  not  for  the  Robbery  of  a  Trefpafler,  ibid. 
Executor  cannot  appeal  fir  the  Robbery  of  his  Tefta- 

tor,  but  a  furviving  Joint-Owner  may  appeal  for  the 

Robbery  of  his  Companion,  ioid. 


Againfi        ,     It  lies  againft  Infants  and  Feme-Coverts, 

whirrt.  ch.  23.  feet.  46. 

Invihat  Muft  be  brought  in   the  proper  County, 

County.  ch.  23.  feet.  47. 

In  fome  Cafes  the  Appellant  has  an  Election  to  bring  it 

either  in  the  County  of  A.  or  B.  ibid. 
Within  what      It  may  be  brought  upon  frefh  Suit  after 
l^ime.  the  Year  and  Day  are  pafTed,  ch.  23 

feet.  48. 


Appeal  of  An  Appeal  of  Rape  might  be  brought  by 

Rape.  the  Common   Law  by  any  Woman 

Bj  whom,  whatfoever,  but  not  by  a  Feme-Covert 

without  the  Hufband.  ch.  2  7.  feet.  ^8 

V&t.U, 


It  was  taken- away  by  Tp'iflin.  t.  and  refiorcJ  hy  TJ'efinit 

2.  di.  23.  (eSt.  59,  60... 
Yet7/^y?w.  2.  rcftores  not  the  old  Law,  but  only  makes 

a  new  one,  ch.  23.  feet.  Co,  70. 
Therefore  Appeals  of  Rape  muft  conclude  amira  fortnam 

Statuli,  ch.  23.  feet.  60.  ,     ■ 

6  Rit.  2.  gives  tile  Land  of  Women  who     6  Ric.  2. 
confent  to  the  Ravi(her  to  the  next 
of  Blood,  and  fufFers  not  the  Appellee  to  wage  Bat- 
tle, ch.  23,  feet.  61. 
Nm'ques  accouple,  a  good  Plea  to  an  Ap-     Hoiv  conjfiru- 
peal  by  a  Hufband  on  this  Statute,  ch.     cd. 
23.  feet.  62. 
WJiere  the  Count  need  not  cxpreCp  fhat  the  Woawo 
confcnted,    ch.  23.  feet.  63.  .  :^ 

Where  the  next  of  Kin  to  the  next  of  Kin  (hall  have 

the  Appeal,  ch.  23.  feet.  64.  ,    ■ 

The  Title  of  the  next  of  Kin  who  firft  enters  (hall 
not  be  defeated  by  any  fubfcquent  nearer  Heir,  ch, 
23.  feet.  65. 
The  next  in  Reverfion,  being  of  Kin,  (hall  have  the 
Lands,  tho'  another  be  nearer  of  Kin,  but  none  but 
the  very  next  of  Kin  (hall  have  the  Appeal,  ch.  23, 
feet.  66. 
He  who  fets  out  a  Title  as  next  of  Kin  muft  (hew 

how  he  is  fo,  ch.  23.  feet.  67. 
Cohabitation  with  a  Ravi(her,^no  conclufive  Evidence 

of  Confent,  ch.  23.  feet.  68. 
The  Woman  raviflied  (hall  not  lofc'hcr  Lands  if  under 

the  Age  of  twelve  Years,  ch.  25.  feet.  69. 
Whether  in  Appeals  brought  on  this  Statute  there  be 

any  need  to  recite  it,  ch.  23.  feet.  70. 
Appeals  of  Rape  muft  be  brought  in  the 

proper  County,  oh.  23.  feet.  71. 
They  may  be  brought  in  any  reafonable 

Time,  ch.  23.  feet.  72. 
Appeals  of  Arfon  are  obfolete,  ch,  23. 
feet.  73. 

M. 
At  Law  neither  the  Appellant  nor  Ap"- 
pellee  could  appear  by  Attorney,  ex- 
cept in  fome  Special  Cafej.     But  by  3  H  7.  Plain- 
tiff in  an  Appeal  of  Death  may  fo  appear,  ch,  23. 
feet.  74. 
Alfo  an  Appellee  after  an  Acquittal  may  fue   for  the 

Damages  by  Attorney,  ch.  23.  feet.  74,  154. 
The  Count  muft  not  vary  from  the  Writ,  ch.  23.  feet. 
75-    .  -         -      .•  -'\ 

It  may  either  Charge  the  Abettors  with     Abethrs, 
having  done    the  Fact  generally,   or     how -declared 
fet  forth   the  fpecial  Matter,  ch,  23.     againjl. 
feet.  76, 
No  Periphrafis  will  fupply  the  Want  of    Ppiphrafii, 

technical  Words,  ch.  23.  feet,  77. 
Appeals  de  morte^  ^e,  cujiijdam  ignoti  are 
not  good,  but  Indictments  are,  ch.  23. 
feet.  78. 
In   Appeals   of  Rape  Fetonice   rapuit    is 
fufficient  without  Carnaliter  cognovit, 
ch.  23,  feet.  79", 
Whether  it  be  necefTary  in  an  Appeal  of 
Larceny    to   (hew    the   Price  of  the 
Thing  ftol'n,  ibid. 
The  Count  in  an  Appeal  of  Mayhem,  muft  fet  forth 

the  Special  Manner  of  the  Fad,  ibid. 
So  muft  it  in  an  Appeal  of  Death,  ibid. 
What  Certainty  is  required  in  (hewing  in  what  Patt  of 
the  Body  the  Wound  was  given,  cii.  2j.  feet.  80,.-.) 
What  in  (hewing  the  Length  and  Breadth  of  the  Wound, 
ch.  23.  feet,  8r. 

6  H  "^Vhether 


In  what 
County.      ■  ■ 
JFithin  zvhat 
Tim?. 
Aifn. 


Attorr.c 


Appeal  de 
morte  igno* 
ti. 


Price  of  tht 
Thing  fioVn. 
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Percuflit.  Whether  the  Word  Percufftt  be  neceffa- 

ry,  di.  23.  feet.  82. 
No  Intend'        No  Argument  or  Implication  will  fupply 
mmt.  the  want  of  an  Exprefs  fliewing  that 

tliC  Death   was  caufed  by  the  Means 
fuppofed,  ibid. 
In  what  Manner  it  mud  be  fliewn  that  the  Party  died 
of  the  Hurt  fuppofed,  ch.  23.  feet.  83. 

Wliether  it  be  neceflary  to  fhew  what 
Tf'eapoK.  Weapon  or  other  Means  was  ufed   in 

effecting  tlie  Death,  ch.  23.  feet,  84. 
Vi  y  Arrrih  not  neceflary,  ch.  23.  feet  85. 

N. 
Time  and  How  the  Time  and  Place  of  the  Fact 

place.  muft  be  (hewn   in  the  Count  in  an 

Appeal,  ch.  23.  feet.  86. 
An  Omiflion  thereof  not  helped  by  a  Conviction,  ibid. 
Hour.  Whether  it  be  neceflary  for   the  Count 

in  an  Appe.il  to  fet  forth   the  Hour 
when  the  Fact  was  done,  ch.  23.  foct.  87. 
Day.  It  is  fatal   to   fet   fortli  jio  Day  at  all, 

or  an  uncertain  or    impoflible  one  of 
the  Stroke  or  Death,  ch.  23.  feet.  88,  89. 
On  what  Day  the  Death   muft  be  alledged    where  a 
Man  dies  on  one  Day  of  a  Stoke  given  on  a  former 
Day,  ibid. 
Year.  With   what   Certainty    the    Year    and 

Time  of  the  King  muft  be  alledged, 
ch.  23.  feet.  90. 
Place.  With    what   Certainty   the  Place   muft 

be  alledged,  ch.  23.  feet.  91,  92,  93. 

O. 

Whether  one  and  the  fame  Appeal  ought  to  be  againft 
thofe  who  do  not  appear  as  well  as  againft  thofe  who 
do  appear,  and  againft  the  Acceflarics  as  well  as 
Principals,  ch.  23.  feet.  94« 

R 

Nmfutt.  Where  the  Appellant  (hall  be  nonfuited, 

ch.  23.  feet.  95. 

jfbatement.  Where  tiie  Writ  may  be  abated.  Sec 
Abatement. 

Amendment.  What  Faults  in  a  Writ  or  Count  of  Ap- 
peal are  amendable,  ch.  23.  feet.  129. 


Picas  in  Bar.     Where  it  is  a  good  Plea  in  Bar  that  tlie 

Appellant  was  not  a  lawful  Wife,  or 

is  not  the  Heir  of  the  Deceafed,  or  is  an   Ideot,  or 

attainted,  or  hath  flipt  his  Time,  i^c.  ch.  23.  feet. 

130. 

"Nonfuit  and       A  Nonfuit  after  Appearance,  or  Retraxit 

Retraxit.  of  one  Appeal    are  Bars  of  another, 

ch.  23.  feet.  131. 
TUfconiinu-        Whether  the  Difcontinuancc,  (ch.  23. 
oHie.  feet.    132)   or   Abatement,    (ch.    23. 

feet.  133)  of  OIK  Appeal  be  a  Bar  of 
another. 
Whether  the  bringing  an   Appeal  againft  one  Perfon 
will  bar  a  fubfequent  Appeal  againft  any  other  not 
named  in  the  firft,  ch.  23.  feet.  134. 
IL-leafe.  Where  a  Relcafe  will  be  a  good  Bar  of 

an  Appeal,  ch.  23.  feet.  135. 
^nere  a  Bar     An  Appellant  may  he  barred  by  Relcafe, 
as  to  one  is  or  Rrirrr.xit,  or   Vanquifhment,  as  to 

tt  Bar  as  to  one  Appellee,  and  co  tinue  the  Suit 

eiJ,  »«im<\  th«  reft ;  but  a  Nonfuit  as  to 


one  is  fuch  as  to  all,  and  fo  perhaps  is  a  Difcofli 
tinuance,  ch.  23.  feft.  136. 

ff^jat  Pleas 

What  Pleas   in  Bar  are  confiftent  with     ere  confijhnt 
the  General  IflTue,  ch.  23.  fed.  137.     with  riie  Ge- 
neral IJfue. 

What  Pleas  may  be  received  without  pleading  tlic  Ge- 
neral Ifllie  together  with  them,  ch.  23.  fe£t.  137. 

An  Acquittal  on  an  Indictment  of  Death  bars  not  an 
Appeal,  but  an  Acquittal  on  an  Appeal  bars  au  In- 
dictment or  Appeal,  ch.  35.  fedt.  15. 

See  the  Title  of  ^uitrcfoitS  iicquit,  under  Lett.  B. 


In    what   Manner   an    Appellee  on  his     Damages  in 
Acquittal  may  recover  Damages  againft     Appeal. 
the   Ai  pellant  and   his  Abettors,  ch. 
23.  ftdi  138. 

The  Statute  of  JVeJim.  2.  which  gives  farther  Remedy 
for  fuch  Damages,  fet  forth  at  large,  cIi.  23.  fed.  139. 

Whether    Damages   are   recoverable   of    Conjlruliion 

Courfe  againft  an  Appellant  by  Force     £/"Weftm.2. 

of  this  Statute,  without  any  Inquiry      12.  cor.cern- 

of  the  Malice,  ch.  23.  fed.  140.  ing  fuch  Da- 

Ttioges. 

No  Abetment  without  Malice  within   the  Statute,  ih. 

Whether  an   Heir  can  be  liable  to  Da- 
mages for  having  abetted  his  Mother,     Heir, 
ibid. 

Felonies  made  fuch  by  this  or  fubfequent  Statutes  .are 
within  its  Purview  as  to  the  Recovery  of  Damages, 
ch.  23.  feet.  141. 

What  is  fuch  an  Acquittal  as  will  intitle     Acquittal. 
the  Appellee  to  his  Damage,  ch,  23. 
feet.  142, 

It  is  no  Objection  that  the  Proeefs  was  Precefs  ctro- 
erroneous,  ch.  23.  feet.  143.  neous.  ; 

Or  that  the  Appellee  hath  taken  a  Re-     Relcafe. 
leafe,  l^c.    before   his    Acquittal,  ch. 
23.  feet.  144. 

Where  a  Scire  facias  Is  rcquied  againft     Scire  ikci^. 
the  Appellant  before  Judgment  (hall 
be  given  for  Damages,  ch.  23.  feet.  145. 

Juftices  of  Nifi  Prius,  as  fuch,  have  no     Nill  prius. 
Power  to  give  Judgment  for  the  Da- 
mages, but  only  to  a(refs  them,  ch.  23.  fcct.  146. 

Whether  the  Court  may  encreafe  or  a-     Damages  en- 
bridge  the  Damages  found  by  the  Jury,     creafed  and 
ch.  23.  feet.  147.  abridged. 

Where  there  are   feveral   Appellees  the     Severally 
Damages    muft   he  feverally  aflefled,     afefed.     ' 
ch.  23.  feet.  148. 

Whether  a  Monk  or  Feme-covert  may  recover  Da- 
mages in  an  Appeal,  ch.  23.  (ect.  149. 


Abettors  only  then  liable  to  anfwer  Damages  when  the 

Principal  is  infuflicient,  ch.  23.  feet.  J50. 
In  what  Manner  the  Principal  muft  be  found  iiifufH- 

eient,  ch.  23.   feet.   151. 
The  Abettors   may   traverfe  the  Jury's     Traverfe. 

finding   of  the  Abetment,  or  of  the 

Infuffieiency  of  the  Appellant,  ch.  23.  feet.  152. 
Tlie  Jury  may  find  that  <here  were  Abettors,  tho' on 

the  Acquittal  of  another  Defendant  they  had  found 

that  there  was  none,  ibid. 
Judgment  againft  the  Abettors  for  the  Damages  cannot 

■be  for  Part,  but  ordy  for  the  whole,  ch.  23.  feet. 


hitiex  to  the  Second   Book. 


The  Appellee  may  fuc  for  Damages  by  Attorney,  ch. 
23.  fca.  154- 

Or  by  Original,  and  Count  for  higher  Damages  than 
thofe  found  by  the  Jury,  ch.  23.  left.  155. 

If  he  proceed  by  judicial  Procefs,  a  Drftrefs  is  moft  ad- 
vifcsble,  ch.  23.  fca.  156.       '  •  ' 

He  needs  not  ftiew  the  Time  and  Place  of  the  Abet- 
ment till  the  Abettors  appear,  ch.  -23.  fed.  157. 

A  Nonfuit  of  one  Suit  no  car  of  another,  ch.  23.  fcifl. 

t ;...:.■..  ..:;   VA..:.    ■■ 

In  what  Cafe  the  Appellaat  is-tt»i6e  ffnied-dt'amefrccd, 
ch.  23.  fea.  159.  '  • 

Where  it  falves  Defe£ls  in  niefne  Procefs,  ch.  23.  feft. 

102,  and  143.  andch.  27.  107  to  111.ch.35.  feft.  8. 
Whether  it  faUe  the  Defcft  of  an  Additio(},icli.  23. 

fea.  125.     Sec  /ionfuit.  -  -.Jfl  1  i^  r^u;'. . , 

.    ■  i|.;r';iwl'yi..'l 

apprentice* 

Under  fifteen  Years  of  Age,  not  within  12  Ann<e,  con- 
cerning Larceny  in  Houfcs,  ch.  33.  ia^.  67. 

9pp?ol)ec* 

The  Meaning  of  the  Word,  ch.  24.  fed.  \. 

When  a  Man  may  be  faid  to  become  an  Approver,  ch. 

24.  fea.  2. 
A  Peer  cannot  be  an  Approver,  ch.  24-  fea.  3. 
Nor  a  Perfon  attainted,  nor,  as  feme  fay,    a  Perfon 

outlawed  in  a  Pcrfonal  Aaion,  ch.  24.  fea.  4.      ■ 
Nor  a  Perfon  in  Holy  Orders,  ch,  24.  kSt.  7. 
Nor  an  Ideot,  SjiV.  nor  an  Infant  under  the  Age  of 

Difcretion,  ch.  24.  fea.  5.     '  • 

Whether  a  Woman,  or  Infant  of  the.;Age  of  Difcre- 

tioii  may  be  Approvers,  ch.  24.  fed.  6,  ^    ■ 

No  one  (hall  be  an  Approver  till  he  has  oonffefled  the 

Crime  in  the  Indiament,  ch.  14.:  fea.  &. 
\Vhether  one  who  has  pleaded  Not  guilty  may,  be  an 

Approver,  ch.  4.  kdt.  10. 
No  one  can   be  an  Approver  unlcfs  he  be  indided  of 

Treafon  or  Felopy,  ch.  24.  fea.  10^1  iti^  '       :; 
If  he  be  a'fo  appealed fheian  no  longer  be  an  Approver, 

cb.  24»  feet.  12. 
Nor  can  the  Appellee  of  an  Approver, be  an  Approver, 

ch.  24.  feet.  13.  .     .,i;(     ..:i  rri:;  ;.:  ;1  i;...  </ 

No  one  can  approve  another  of  any  other  Crime  but 

that  in  the  Indictmentj  ch.i4.  fcc^i  14. 
If  it  appear  that  there  be'n6  fuch  l^erfons  as  thofe  ap- 
pealed by  the  Approver,  he  may  be  liangcd,  ch.  114. 

feet.  15.  ,      ,    _  - 

Before  what  Juftices  a  Man  may  be  aditiittcd  to  te  an 

Approver,  ch.  24.  feet.  16. — 
It  is  in  the  Difcretion   of  the  Court  whether    it   will 

fuffer  one  to  be  an  Approver^  ch.  24.  feet,  g,  17. 
A  Coroner  (hall  be  afligned  to  receive  hi?  Appeal,  i3'<-. 

ch.  24.  feet.  18.       ,"'  '  ,./, 

ftow  far  fuch  Coroner  is  authorifed  to  receive  and  pro- 
ceed upon  it,  ch.  9.  feet.  43: 
Such  Coroner  (hall  limit  the  Time  within  which  the   But  the  Death  or  Pardon  of  the  Principal  after  his  At- 

Appeal  flwll  be  made,  ch.  24.  feet.  19.  |      tainder  availed  not  the  Acceflary,  ch.  2g.  feet.  42. 

Tlie  Approver  ought  to  -be  at  his  Liberty  during  all' that   At  this  Day  a  Conviction  of  the  Principal  is  equivalent  to 

Time,  ch.  24.  f&ct.  20.  I  ,    an  Attainder  as  to  this  Purpofe,  ch.  29.  feet.  43. 

He  muft  make  his  Appeal  every  Day,  and  repeat  it  in   Receivers  of  ftolen  Goods,  how  puni(hablc   without  a 

Court,  ch.  24.  feet.  21.         '  I      Conviction  of  the  Principal,  ch.  29.  feet.  44. 

What  Procefs  is  to  be  awat.d^  againft  the.  Appeilees^   Whetlier  the  Acceflary   may   be  arraigned   before  ths 

ch.  24.  feet.  22,  .    -^    .  'I      Principal  hath  appeared,  ch.  19.  feet.  4.5,  4b. 

i,  .  ;arrar. 


The  Appellee  m.iy  either  wage  Battel,  or  put  hlmfelf 

upon  his  Country,  ch.  14.  feet.  23. 
Whether  the  Approver  or  Appellee  will  be  obliged  t« 

(ight  more  than  once,  cb.  24.  feet.  24. 
Whether  nn   Approver  being   vanqui(hed  by  one,  san 

carry  on  the  Appeal  ag.iinft  the  rcfl,  il'id. 
An  Approvement  ccafcs  by  the  King's  Pardon,  either 

of  the  Approver  or  Appellee,  ch.  24.  feet.  25. 
Whether  it  ouft  the  Approver  or  Appellee  of  the  Berc^ 

fit  of  Clergy,  ch.  24.  feet.  26. 
Where  the  Approver  is  to  have  his  Wages  and  Pardon, 

ch.  24.  feet.  27. 
Whether  the  Appellee  of  an  Approver  be  replevifablc, 

ch.  14.  feet.  43,  52. 
TbePenalty  of  purfiiiiig  a  Pardon  of  an  Approver  whd 

becomes  a  Felon  again,  ch.  24.  feet.  27. 

grWtcement, 

A  good  Bar  of  an  Appeal,  ch.  23,  feet.  24. 

argumrnt. 

Where  it  (hall  not  be  received  to  fupply  tlie  Want  of  an 
exprefs  Allegation,  ch.  23.  feet.  82.  ch.  29.  feet.  51. 

9cm0. 

Dlfputes  concerning  them,  where  determinable,  ch.  4. 
feet.  7. 

9rtaf0nmcnt. 

A. 

Whether  a  Man  may  be  arraigned  upon  an  Indictment 

while  an  Appeal,  for   the  fame  Crime  is  depcjiding 

againft  him,  ch.  25.  feet.  15. 
The  Perfon  arraigned  ought  not  to  have  his  Hands  tied 

together,  nor  Fetters  on,  ch.  28.  feet.  2. 
Neither  is  it  necefTary  that  he  hold  up  his  Hand,  ibid. 
Where  the  Arraignment  (hall  be  in  Englljh,  and  where 

in  French,  ch.  28.  feet.  3. 
i\Vher9'  in    the    King's  Bench   on    the  Plea-Side,  and 

where  on  the  Crown-Side,  ch.  a8.  feet.  4. 
Where  on  the  Count  after  a  Nonfuit  or  Abatement  of 

the  Writ,  l^c.  ch.  28.  feet.  7  to  13. 
Whether  an  Omiffion  of  it  be  Error,  ch.  28.  feet.  6. 
jWhcre  a  Perfon  (hall  be  arraigned  on  feverai  Appeals 

or  Indictments,  ch.  28.  feet.  7,  8, 

-:•     \-  .  -B;   -■   ■■'■'■<' 

If  the  Principal  be  fully'  acquitted,  th.  29.  feet,  36.  or 

found  guilty  of  Manflaughter,  ch.  29.  feet.  24.  the 

Acce(rary  (hiill  not  be  arraigned. 
The  Principal  muft  be  convict  at  the  Suit  of  the  King 

or  Party  refpectively,  before  the  AcceJTary  can  be  ar- 
raigned at  his  Suit,  ch.  29.  feet.  39. 
An  erroneous  Attainder,  while  it  ftands  unreverfed,  » 

fu(ficient  for  this  Purpofe,  ch.  29.  feet.  40. 
At  Law  wherc-ever  the  Attainder  of  the  Principal  was 

prevented  by  Death  or  otherwife,  the  Acceflary  could 

not  be  arraigned,  ch.  29.  feet.  41. 


Index  to  the  Secoud  Book; 


aa-ain 


Kot  to  be  challenged  till  a  full  Jury  appear,  ch.  43. 
feft.  1. 


By  private         Where  Perfons  are  liable  to  be  fined  and 
Perfotis  en-  imprifoned    for    not  apprehend.! ng  an 

joinedhyLaw.         Offender,  ch.  12.  faft.   i,^  2,  ch.  .if). 

feft.  10,  27.      - 
Where  a  .Townfhip  or  Hundred  may  be  amerced  ,  ftp 

the  Efcape  of  a  Manflayer,  ch.  12.  fed:.  2,  3.    . 
How  far  all  Perfons  are  bound  to  aflift  an  Hue  aJid  Cry, 

ch.  12.  fed.  5. 
Upon  whom  it  may  be  raifed,  ihld. 
The  Punifhment  for  levying  it  without  Cauf6,  ibid,   . . 
In  what  Manner  it  is  to  be  raifed,  ch.  12.  fe>S.  5,  6. 
Private  Perfons  arc  bound  to,  aflifl  Officers  of  Juftice 

in  making  an  ArrCft,  (sfc.  ch.  12.  fed.  7, 

Permitted  iy      What  are  fuch  j)robable  Caufes  of  Suf- 

Law.  picion  as  will  juftify  the  Arreft  of  an 

innocent  Pet fon  (ax  FeJojiy,  ch. ,  1,2. , 
fea.  8.  to  15.  '  ..    .    , 

By  whom  the  Perfon  muft  be  fufpefled  who  is'arrefted 
on  Sufpicion  of  Felony,  ch.  12.  .fed.  15. 

Generally  no  Sufpicion  will  juftify  an  Arreft  where  no 
Treafon  or  Felony  hath  been  committed,  or  dange- 
rous Wound  given,  ch.  12.  feci.  l6.       . 

Whether  this  Rule  holds  as  to  Arrcfts  on  a  Hue  and 
Cry,  or  by  Virtue  of  a  Warrant' from  a  Juftice' of 
Peace,  ch.  12.  feet.   i'6,  17.  '•'   ' '''•.•''V'yVr 

In  what  Manner  an  Arreft  upon  S-ufpicidh  i^;tiy  be^jlr- 
ftified  in  pleading,  ch.  12.  fe£l.  18.       "' 

Where  an  Arreft  may  be  made  for  the'Revention  of  a 
Felony  intended,  ch.  12.  feift.  ig.      ' 

Ni'^ht-walkers,  and  Common  Cheats,  £tfcf,  may  be  ar- 
refted  by  private  Perfons.  Of  their  ovyn  Aiithority, 
ch.  12.  fed.  20,  21. 

But  generally  an  Arreft  for  inferior  Offences  icqtiUes'i^ 
Warrant  from  a  Juftice  of  Peace,  fMd:^^^'  -^  i-jij-j' ; 

c.     ■   ''V-T  "'--/ 

Arrejis  by  ,.         ^^.  , 

private  Per-      The  Reward   for  apptehendmg  a  High- 
fons,  where  .       ,  way  man,  ch.  12.  fed.  22,  23,  24. 

rewarded.      ..,    /  .  •■.  ,     •.  ,       ■   .      ■ 

For  apprehending  a  Counterfeiter   or   Clipper  of  the 
.Coin,  ch.  12.  fea.  25.  ' ,    , 

For  apprehending  a  Shop-lifter,  fjV.  ch.  12.  k^,'?.b.^^  ' 
For  apprehending  a  Bu:r-hr^&V.^  ch._  i,2^;ife^.  ^2^.V^^ 

f.  ,'  .nu  'biii.'^!  3i  a'i*i,-/»  jiobnu-JjA  tuosnoin  iii\ 

■  ■    --n  .Q.  .rbV'f.oq-.l.T  i'^d-.  i-:".  r.'    ,:;■'.;'-' 
Tfatchman.        What  Arrefts  may  be  juftified  by  Watch- 
men, ch.  13.  fea.  5,  6. 
ConJlaUe.  Whether   a   Conftable'  have   a    greater 

.    ■  ,  ,  J  ,  Power  to  make  an,  Arreft  for  Felony 

thArk^Ptiv.atc  Perfony  ch.  13.  fed.  7. 
Affray,     .■'-..     How  far  he  has  greater  Power  than  a 
.  .;     ,  .,  private  Perfon  uiiniakeTaB  Arreft  ifor 
an  Affray,  ehli  13.  fi^a.  8.  '    ■      ■  w  .'■  . 

tJ'arrarit.  An  .Arreft  without  a  Warrant  cannot  be 

made  good  by  a  Warrant  fubfequent, 
Ch.  13.  fea.  9. 


Whether  the  Conftable  may  .retake  or     MJcapg. 

retain  one  who  has  efcaped,  ch.  10. 

fea.  9. 
He  cannot  juftify   an  Arreft   by  Force  of  a  Juftice's 

Warrant  for  a  M.at^er. appearing  to  be  out  of  his  Jur 

rifdiaion,  ch,  13.  fta.  la,.  •      . 

As  he  may  by .  Force  of  a  general  Wiftrant  exprefling 

no  certain  Time,  ibid. 
Whether  he  can  j  uftify  the.  fixecution  of  ■  JFarrant  io\ 

a  general  Warrant  to  fearch  for  Felons    fcarch  for 

or  ftol'n  Goods,  ch.  13.  kiS..  10,  17.    Jiol'n  Gooda 
Whether  the  Arreft  of  an  Innocent  Perfon  may  be  ju-' 

ilified  by  the  Warrant  of  A  Juftice  of.  Peace,  ch.ijj. 

fea.  II.  ... 


Where  Arrefts  maybe  made  by 'Bailiffs     Bailiffs  of 

of  Towns,  ch,  13.  feft.  •12;  Tnvns. 

Where   by  Juftices  of   Peace,  ch.    13.     Jujiicesof 
.    fea.  13.  '       ■■    '  ',  Peace.    ■ '■  '^ 

Where  a  Juftice  of  Peace  may  arreft  by    Parol- 
Parol  without  Warrant,  ch.  13.  fed.  14.     Warrant, 
He  may  grant  his  W^rr4&t  hot  only   for  Offejices  a- 
againft  the  Peace,  but  generally  for  all-Matters.withr 
in  hisjurifdiaion,  ch.   13,  fea.  J5.  ,    •  .. 
Whether  one  JulHce  may  grant  his  Warrant  for  ah  ©f- 
fence  not  cognizable  by  lefs.^han  two,  ch.  13,  fe^ 
16.  '■'•'•■:'■ 

Whether  Su/picion  of  Felony  be  a  good  ^.Sufpain,.  '  ' 
Ground  for  a  Warrant  againft  a  Per*  :■'■'.  i>  f-  -.t  ^t 
fon  not  indiaed,  ch.  13.  fea.  18.  :  \ 

It  is  the  fafeft  for  the  Party  who  has  the  Sufpicion  t9 
maic  the  Arreft  by  Virtue  of  fuch  Warrant,  civ 
13.  fea.  19.  , 

Whether  there 'be;,  no  Difference  between  fuch  Wat"- 
rants  for  Caufes^  which,  the  Juftice  noay  determine^ 
and  Warrants  for  Caufes  which  ho  cannot  deier- 
*Hine,:chi- 13.  fea.  20.     .ii  .  t    /•'   .  ?         i-'' 

Wliat  ought  to  be  the  Form  of  the  Wari<aHtiitcb;:i3» 

fea.  21  1027:;    ■!  .      n     1-   ■.■•...  !•  .  ^.,  iu.iii  -..:<■  c/T 

In  what  Manner<it.i»tolbe,ec«ci<te<li'chv-i3J  <ofti'-t8, 

29i  30i...    .rlii-'.j  kVI  -  ■(•i.-3.'q  -iA  i'liv  mo  n.ijK'iW 


.oi  .C- 


Where  DocuBinsiay  Be-; broken!  3op«ii  1ft'  •'f)A>^i**JF« 

order-to  make im'Ar'reft,  ch<  iif;       v    tpert,       o'U 
Whether  an  Arreft  of  a  Suitor  may  be  difcharged'tj 

.  the  Court,  ch.i.  feat'lS;  >   v.  A 

What  fliall  amount  to  an  Arreft,  ch.jt).-Rft.  iJ-   ''^ 

jL'u  'j.iv'Tj  -,.'■'■  o  ■•.■:.  V.'  .  .'■..'  3.(nqqc  nt'j  cno  oVI 

iMa^  be' 'mqi;?d,  aTier  a ,'Confcffioap/  tiie  Inidii^»nui(^ 

'  "'ch.  31;  'fea'."4.'    ■     -■■■''  ■'■■•  '■■■  ■. I' _,■;.; 

'or  whaj:  Fau-^tSj,  and  .j^  what' Time  Jirdgment  mayr 
■  ■be'airefted,"cK.  41.  fea._  I.  ch.  25.  fejSt.  147,  148. 
.;i,;   ji    vi-Ijoci-w  iii-.O  i.j;  ;o   .lo.:-' ■  '     '         ■  -'•  '■ 

What  fiiall  make  a  Man  Acceffary  td  ft, 'eE  i<>.  feigt. 
i8,-2r,  22.-  •  ''  -     ■  ■■' "      '       ■•  •  ''■     ' 

Not  bail.-ible,  ch.  15.  feai  45,'46,''49,  63.  ' 

Wiiether '^xdiided  from- C-lergy,  ch.  33.  ki\.  38. 

-■  mmW  See^mi  irtTaiilt  iftn^pt^,  ,. 

-■a.,  '...--i.  sill  -^I'r.m  fiuia  aH 

Where  it"makts  aMan  Acceffary  to  Felony,  ch.  i^'/ 
fea.  10,  16,  {iff. 
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The  Power  of  Juftices  of  Affife  in  criminal  Matters 

'  depends  on  Statute,  ch.  7.  feet.  i. 
Ttieir  Power  to  deliver  Gaols  by  the  Statute  de  finibus, 

ch.  7.  feet.  2,  3. 
Whether  their  Power   by  this  Statute  extend   as  well 

to  Treafons  as  Felonies,  ch.  7.  feet.  4,  6,  7. 
Whether  it  requires  a  Special  Commiflion,  ch.  7.  feet.  5. 
Such   Juftices    may    have  a  Special  CommilFion  as  to 

Counterfeiters  of  the  Coin,   by  Force  of  3  H.  5.  ch. 

7.  feet.  6,  7. 
They  may  award  Procefs  into  any  County  againft  the 

Appellee  of  an  Approver,  ch.  7.  feet.  8. 
By  whatWarnint  they  hold  Plea  of  an  Appeal  of  Rob- 
bery, ch.  7.  feet.  9. 
Their  Power  in  Relation  to  Confpirators,  Maintainers, 

Embraceors,  Falfe  Informers,  £5?c.  ch.   7.  feet,  lo-, 

II,  12,  13. 
Tiieir  Power  in  Relation  to  Sheriffs,  Bailiffs,  Efcheators, 

Coroners,  Clerks,  Bailiffs  and  Stewards,  ^c.  ch.  7. 

feet.  15,  16,  17. 
Their  Power  in  Relation  to  Capital  Offences  tried  tte- 

fore  them  by  Writ  of  Niji prius,  ch.  7.  feet.  17J  18. 
They   (hall   not  exercife   their  Office   in  any  County 

wherein  they  were  born,  or  do  inhabit,  ch.  7.  feet. 

19,   20. 
Plea  in  Abatement  found  againft  the  Defendant  in  Af- 

fife  not  peremptory,  ch.  23.  feet.  131. 

Sliracfation. 

Commiflion  of  Aflbciation,  ch.  5.  feet.  16,  17. 
>Jot  good  without  a  Writ  to  the  Party  to  be  aflbciated, 
ch.  5.  feet.  2. 

SJttacIjment 

By  what  Court,  and  againft  whom  grantable,  and  in 

what  Manner  to  be  proceeded  upon,  ch.  22.  feet.  i. 
Where  grantable  for  not  executing  a  Writ,  ch.  22. 

feet,  2. 
\Vliere  for  duing  it  oppreflively,  cli.  22.  feet.  3. 
Where  for  not  doing  it  effectually,  ch.  22.  feet.  4. 
Where  for  making  a  falfe  Return,  ch.  22.  feet.  5. 
Where  againft  Attornics  for  appearing  for  a  Man  with- 
out any  Warrant,  or   not  caufing  the  Warrant   to 

be  recorded,  ch.  22.   feet.  6,  7,  8,  9. 
Where  for  Injuftice  to  their  Clients,  or  other  Con- 
tempts of  the  Court,  or  difhonefl  Practice,  ch.  22. 

feet.  10,  II. 
Where  againft  other  Officers  of  the  Court,    ch.   22. 

feet.  12. 
Where  againft  Jurors  for  not  .nppcaring,  ch.  22.  feet. 

14. 
Where  for  refufing  to  be  fwom,  or  to  give  any  Verdict, 

ch.  22.  feet.  15,  16,  25. 
Where  for  an  Endeavour  to  impofe  upon  the  Court, 

ch.  22.  feet.  17. 
Where  for  a  M^fbehaviour  after  their  Departure  from 

the  Bar,  ch.  22.  feet.  18. 
Where  for  receiving  Inftructions  from  the  Parties,  ch, 

22.  feet.  19. 
Whether  for  merely  giving  a  Verdict  againft  Evidence, 

ch.  22.  feet.  20. 
Whether  for  not  following  the  Directions  of  the  Judge 

where  the  Fact  is  agreed,  ch.  22.  feet.  21. 
Whether  for  refufmg  to  give  an  .'Vnfwer  to  a  Judge 

demanding  their  Opinions  of  a  particular  Fact,  ci 

22.  feet.   22. 
.,     Vo  t.  II. 


Whether  for  refilling  to  find  an  Office  upon  full  £vf- 

dence,  ch.  2%.  feet.  23,  24. 
Where  againft  inferior  judges  for  proceeding  without 

Jurifdiction,  ch.  22.   feet.  25. 
Where   for  .acting  unjuftly,  oppreffively  or  irregul.irly, 

ch.  22.  feet.  26. 
Where  for  Delay  of  Juftice,  ch.  li.  feet.  27. 
Where   for  a   Contempt  of  a  Superior  Court,  ch.  22, 

feet.  28,  29. 
Where  againft  CounfellorSj  ch.  22.  feet.  30. 
Where  againft  Gaolers,  ch.  22.  feet.  31,  32. 
Where  againft  Peers,  ch.  23.  fccr.  33. 
Where  againft  any  other  Perfon  for  a  Refcous  or  othdf 

Contempt  of  the  King's  Writ,  ch.  22.  feet.  34. 
VVhere  for  Contempts  in   the  Face  of  the  Court,  cTl. 

22.  feet.  35. 

Where  for  contehipttious  Words  or  Writings  concerh- 

ing  the  Court,  ch.  22i  feet.  36. 
Where  for   Contempts   of   the  Rules  and  Awards   of 

the  Court,  ch.  22.  feet.  37. 
Where  for  taking  out  Proccls  without  colour  of  Right, 

ch.  22.  fe(5t.  3Q. 
Where  for  making  Ufe  of  it  to  help  an  inferior  Court, 

ch.  22.  fecc.  40. 
Where  for  making  \](c  of  it  in  a  vexatious  Manner, 

ch.  22.  feet.  41. 
Where  for  making  Ufe  of  it  oppreffively  or  unjuftly, 

ch.  22.  feet.  42. 
Where  for  Forgeries  of  Writs,  and  other  Deceits  and 

Abufes  of  the  Court,  ch.  22.  feet.  43. 

QttafnUcr. 

Perforis  attainted   for  giving  a  Falfe  Verdict  may   fa 

challenged  as  Jurors,  cli.  43.  feet.  25. 
Perfons  attainted  cannot  be  Approvers,  ch.  24.  feet.  4. 
Nor  Appellants,  while  the  Attainder  is  in  Force,  ch, 

23.  feet.  130. 

\Vhether  all  Perfons  are  botJnd  to  take  Cfcftufance  cff 

Attainder  in  their  own  County,  ch.  29.  feet.  33. 
A  Perfon  attainted  is  li:tb!e  to  perfonal  Anions,  ch. 

36.  feet.  5. 
How  to  be  dealt  with  whefe  he  ftands  Mute,  ch    ^o« 

feet.  8. 
Where  bailable,   ch.  15.  feet.  40,  80. 
The  Attainder  of  an  Appellant  but  a  temporary  Bar  of 

an  Appeal,  chi  23.  feet.  130. 
It  was.  an  Efcape  to  fuffer  a  Clerk  attainted  to  make 

his  Purgation^  ch.  33.  feet.  120. 
See    the  Titles  of   »£D;it!ption,    i!lltrcfoit£)   OfqiUff 
ilttai.lt  or  Contit^j  and  of  SltDgmtlU. 

atto^nep.    See  pjcmiHifre.    •• 

Privileged  from  being  made  a  Conftable,  ch.  lo.  feet* 

39. 
Whether   in  a  ^ii  iam,  either   Party  may   appear  by 

Attorney,  ch.  26.  feet.  53,  54,55. 
Whether  the  Plaintiff"  or  Defendant  in  an  Appeal  may 

appear  by  Attorney,  ch.  23.  feet.  27,  74. 
He   againft   whom  an  Attachment  is  granted  ftiall  not 

appear  by  Attorney,  ch.  22.  feet.  1. 

Lies  not  againft  the  Proceedings  0/  a  CoUrt  of  Record^ 

ch.  1.  feet.  14. 
Cannot  fupply  a  Defect  in  an  Ir.diitmeiit,  ch.  9.  feet* 

Sec  j;iamc» 
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Cluttefoitis  acquit* 

A. 
Where  a  good  Plea  in  Bar,  ch.  35.  fed.  r. 
What  is  the  Ground  of  it,  ibid. 

Profert.  Whether  it  muft  be  pleaded  with  a  Pro- 

fert,  ch.  25.  fea.  2; 
Where  a  Variance   between  the  Record 
of  Acquittal,  and   the  Indiiflment  to 
which  it  is  pleaded,  may  be  helped,  ch.  35.  fe£t.  3 
Diferent 
County. 


Variance. 


Where  an  Acquittal  in  one  County  will 
Bar  a  fubfequent  Profecution  in  ano- 
ther, ch.  35.  kSt.  3,  4. 
Trefpafs.  Acquittal  in  Trefpafs  no  Bar  of  a  Profe- 

cution for  Larceny,  ch,  35.  fed.  5. 
Acquittal  of  one  Felony  bars  not  a  Profecution  for  an- 
other different  in  Subftance,  ibid. 
But  an  Acquittal  of  Murder  bars  a  Profecution  for  Pe- 
tit Treafon,  ibid. 
Other  Dif-        Whether  other  Difcbarges  of  a  Defen- 
charges.  dant  have  the  fame  Effe<a,  as  to  the 

barring  of  a  fubfequent  Profecution 
as  an  Acquittal  by  Vcrdifl,  ch.  35.  feft.  6,  7. 
Vanquijh-  Whether  a  Vanquiftiment  of  the  Appel- 

f„c,it.  lant  have  the  like  Effeft  as  an  Acquit- 

tal by  Battel,  ch.  35.  feft.  7, 

B. 

The  Record  of  Acquittal  pleaded  in  Bar  of  a  fubfe- 
quent Profecution  muft  be  free  from  Error,  ch.  35. 
fea.  8. 

And  on  a  Suit  brought  by  one  who  had  a  Right  to  bring 
it,  ch.  35.  feet.  9. 

But  it  is  not  material  in  what  Court  it  was,  fo  that 
fuch  Court  had  a  proper  Jurifdiction,  ch.  35.  feet. 
10.     See  <Dcunt^,  B.  for  iJcClUtttdlH  in  Wales. 

How  far  an  Acquittal  of  a  Man  as  Principal  will  bar  a 
fubfequent  Profecution  againft  him  as  Acceflary,  is" 
e  converfo,  ch.  35.  feet.  II,  12,  13. 

By  3  H.  7.  an  Acquittal  on  an  Indictment  of  Death, 
is  no  Bar  of  an  Appeal,  ch.  35.  feet.  14. 

The  Conftruction  of  this  Statute,  ch.  35.  feet.  15 

C. 


Whether  an  Attainder  on  an  Indictment  of  Death  bar 
an  Appeal,  ch.  36,  feet.  9. 


Autrefois  conviH  of  one  Felony  no  Bar     Autrefoits 
to  a  Profecution  for  another,  ch.  36.     convid. 
fea.  10. 

But  a  Bar  to  i  fecond  Profecution  for  the  fame  Felony^ 
except  in  the  Cafe  of  Death,  ibid. 

How  far  Autrefoits  conviJf,  and  Clerg)'  thereon  had, 
bars  a  fubfequent  Profecution  for  the  fame  or  a  dif- 
ferent Felony,  ch.  36.  fea.  II, 

Conviaion  of  Manflaughter,  and  Clergy  had  thereon, 
bars  a  fubfcqunt  Profecution  for  the  fame  Death, 
ch.  36.  CtQ.  12. 

Not  material  whether  the  Appeal  to  which  fuch  Con- 
viaion and  Clergy  are  pleaded,  were  depending  at 
the  Time  of  the  Conviaion  or  not,  ch.  36.  fea.  13. 

Neither  is  it  material,  whether  the  Party  were  called  t<7 
Judgment  or  not,  before  he  prayed  his  Clergy,  ch.  36. 
feet.  14. 

But  if  the  Record  bi  erroneous  it  is  no  Bar,  ch.  36. 
feet.  15. 

How  the  Plea  of  Autrefoits  conviSl^  and  Clergy  had 
thereon  muft  conclude,  ch.  36.  kGt.  16. 

Whether  a  Verdict   finding  a  Man  guilty  of  Excufable 
Homicide,  will  bar  a  fubfequent  Profecution  for  the 
fame  Death,  ch.  30.  kA.  17. 
Where  a  Conviction  on  a  Penal  Statute  is  pleadable  tO 
a  fubfequent  Profecution,  ch.  26,  fea.  64,  65. 

See  JKcrDitt. 

auiaru* 

Where  an  Attachment  lies  for  difobeying  an  Award 
made  in  Purfuance  of  a  Submiflion  by  Rule  of  Court, 
ch.  22.  k€t.  37. 


16. 


Autrefoits 
attaint. 


Autrefoits  attaint  generally  a  good  Bar  of 
a  fubfequent  Profecution  for  the  fame 
or  another  Felony,  ch.  36.  feet,  i. 
TFor  what  Reafons,  ibid.  ,     „  .. 

It  was  no  Bar  for  one  who  had  broken  the  Prifon  of  the 

Ordinary,  ch.  36.  feet.  8.  .     ^  „    ,      . 

Error.  Neither  is  it  any  Bar  if  the  firft  Attam- 

der  be  reverfed  for  Error,  ch.  36.  feet.  2. 
Pardon.-  Neither  is  an  Attainder  on  an  Indict- 

ment, when  pardoned,  a  Bar  of  an 
Appeal,  ch.  36.  feet.  3. 
Neither  is  an  Attainder  of  Felony  a  Bar  to  an  Indict- 
ment of  High  Treafon,  ch.  36.  feet.  4. 

Whether  an  Atuinder  of  one  Larceny 
can  bar  a  Profecution  for  another,  ch, 


Larceny. 


15a«. 

A. 


WHERE  a  Prifoner  may  be  difcharged  without 
Bail,  ch.  15.  ka.  I. 
In  what  Refpects  Bail  and  Mainprife  agree,  ch.    15. 

fea.  2. 
In  what  they  differ,  ch.  15.  fea.  3. 
Whether  thofe  who  bail  a  Man  may  detain  him  them- 

fclves,  ibid. 
What  Ihall  be  faid  to  be  fufficient  Bail,  ch.  15.  fefl.  4. 
He  who  has   taken  infufficient   Bail   may  compel   the 

Party  to  find  better,  ibid. 
But  exceflive  Bail  is  not  to  be  required,  ch.  15.  fectr5, 

B, 

The  Offence  of  taking  infufficient  Bail,  ch.  15.  {e£i.  6, 
The  Offence  of  taking  it  where  it  ought  to  be  denied, 
how  punifhable  at  Law,  ch.  6.  k&..  9.  ch.  15.  k(k.  7, 
How  by  the  Statute  oi  IVeJlm.  i.  ch.  15.  /ea.  8. 
How  by  Juftices  of  Aflife  by  Force  of  the  Statute  dg  fi-. 
nibus,  ch.  6.  fea.  II,  12.  ch.  15.  fea.  g. 
'j6,  feet.  5.  How  by  Juftices  of  Gaol-Delivery  by  Force  of  4  i?,  ^f, 

A  Perfon  attainted  of  one  Felony  may  be  profecuted        ch.  6.   fea.    13,    14.  ch.   15.  k&.    lo.     See  fj^aol* 
for  another,  in  order  to  bring  the  Acceffarics  to  fuch       ©cUter^,  A. 

other  Felony  to  their  Trial,  ch.  36.  feet.  6.  |  How  by  Force  of  i  fe"  2  Ph.  isf  Ma.  ch.  6,  feet,  15. 

f'refpafi.  Judgment   againft   a  Man  for  Trefpafs       ch.  15.  feet.  11. 

bars  not  a  Profecution  for  Larceny,   Thofe  who  bail  a  Perfon  muft  at  their  Peril  inform 
ch.  "id.  feet.  7.  I      themfclves  of  the  Caufe  of  his  Commitment,  ch. 

Judgment   of  Pain  fort  &  dure,  whether  a  Bar  of  a        15.  feet.  12. 
fubfequent  Profecution,  'I'ii*. 
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The  Offence  of  denying,  delaying  or  obRructing  Bail, 

how  punifhable  at  Law,  ch.  15.  feet.  13. 
How  by  l^-'e/hn.  I.  ch.  15.  feet.  15. 
He  who  commits  a  Alan  for   want  of  Bail  needs  not 

demand  of  him  to  find  it,  ch.  I5.  feet.  14. 
Habeas  Cor-     In  what  Manner,  and  under  what  Pe- 
pus  A^.  nalty  a  Habeas  Corpus   made  out   in 

Purfuance  of  31  Car.  z.  is  to  be  o- 

beyed  by  tlie  Gaoler,  i^c.  ch,  15.  feet.  16,  ig. 
In  what  Manner  fuch  Habeas  Corpus  is  to  be  marked, 

ch.  15.  feet.  17. 
By  whom,  and    upon  what  Requeft,    and   when,  and 

under  what  Penalties  it  is  to  be  granted  for  Crimes 

under   the  Degree  of  Treafon  or  Felony,  and   the 

Party  bailed,  ch.  15.  feet.  17,  18,  22. 
The  Penalty  for  imprifoning  the  Party  again  ai'ter  he 

hath  been  bailed,  ch.  15.  feet,  20. 
AVhere  fuch  Habeas  Corpus  is  grantable  for  Treafon  oij 

Felony,  ch.  15.  feet.  2.x. 
During  the  AlTifes  in  any  County,  Prifoners  are  baila^ 

ble  only  by  the  Judge  of  Affife,  ch.  15.  i^ct.  22. 
Where  a  Judge-  is  liable  to  an  Action  for  denying  a 

Habeas  Corpus,  ch,  15.  feet.  24. 

Bail  by  the        In  what  Cafes  Bail  is  grantable  by  the 

Sheriff.  Sheriff,  ex  O^cio,  cli.    i^.   fect<   25, 

26,  27. 

Where  by  a  Conftable,  ch.  15.  feet.  26. 

Neither  Sheriff  nor  Conftable  can  take  Bail  by  Recogni- 
zance, but  only  by  Obligation,  ibid. 

Whether  the  Sheriff  have  loft  liis  Power  of  bailing  by 
the  Statutes  which  authorize  Juftices  of  Peace,  and 
that  take  away  the  Power  of  the  Torn,  ch.  15.  feet. 
26,  27.  .    -  .       • 

Where  the  Sheriff  may  take  bail  on  the  WritofW/o 

tf  atia  ch.  15.  feet.  29. 

Where  on  a  Writ  of  Mainprife,  ibid. 

-Whether  fuch  a  Writ  be  grantable  at  this  Day,  ch.  15. 
feet.  30. 

Where  on  a.'W nt  oi  Homine  rcphgianae,  ch.  15.  feet. 

3'- 

E. 

Ballbt  Who  are  reple\'i fable  and   who  not  by 

Weftm.  r.  Uyhi.  1.  ch.  15.  fecc  32. 

Whether  Perfons  taken  for  the  Death  of  a  Man  be  re 

plcvifable,  ch.  15.  feet.  33,  34,  35. 
Whether    thofe  taken  by   the  Commandment  of  the 

King,  ch.  15.  feet.  36, 
Whether  thofe  taken  by  the  Commandment  oftbe  Ju 

ftices,  ch.  15.  feet.  37. 
Whether  thofe  taken  for  the  Foreft,  th.  15.  feet. -38, 

39.  •  '  ;.■       •  ' 

Whether  thofe  who  are  urrfef  a  judgihent,  CorifdHon^ 

Sentence  or  Conviction,  ch.  15.  feet.  46.  • 
Where  the  King's  Bench  may  Bail  a  Psrfon  tJUtlawed, 

or  convict  of  Manflaughter,  ibid. 
Perfons  taken  with  the  Manner  not  replevifable,  ch. 

15.  feet.  41. 
Nor  thofe  who  have  broken  Prifon,  ch.  15.  feet.  4li 
Whether  thofe  appealed  by  Approvers,  ch.  15.  feet.  43. 
Whether  Thieves  openly  known  and  notorious,  ch.  15. 

fcct.  44.    , 
^V'^ether  Perfons  openly  and  manifcftlyguiify  of  Crimes 

under  the  Degree  of  Felony,-di.  15.  fvct.  45,  ^6, 

3»- 


Whether  thofe  taken  for  Arfin,  falfe  MoneV^  fatfifylr.g 
the  Sell,  or  Treafon  touching  the  King  himlelf,  ch( 
15-  'ect.  45. 

F. 

Whether  the  Slieriff  be  bound  to  imprifon  thofe  who 
are  actufed  of  Crimes  for  which  he  cannot  replevy 
them  when  once  imprifoned,  ch.  15.  feet.  46. 

King's  Bench  not  within  JVeJim.  I.  ch.  15.  feet.  47. 

^Vhcre  Perfons  indicted  oi  Grand  Larcenies,  and  other 
Felonies,  are  replevifable^  ^c.  ch,  15.  feet.  48,  49. 

Where  Perfons  imprifoned  for  a  light  Sufpicion,  ch.  15. 
^ea..  4g. 

Where  Perfdris  iiriprlfonfed  for  Petit  Larceny,  ch.  15. 
ftct.  50. 

Where  for  Trefpafs  for  which  a  Man  {hall  not  bfo 
Life  or  Member,  ch.  15.  feet.  51. 

Whetlier  Acceffaries  are  bailable,  ch.  15.  feet.  53. 

Whether  ftrong  Prefumptions  of  Guilt  fhall  not  ouf^ 
them  of  the  Benefit  of  Bnil,  as  well  as  bad  Reputa- 
tion, ibid. 


Regularly  any  one  Juftice   may  bail  a     By  Jujiicei 
Perfon  indicted   at   Seffions,  or  for  a     of  Peaci. 
dangerous  Wound,   i^c.  ch.   15.  feet. 
54,  62. 

And  by  I  R.  3.  any  one  futh  Jufliee  had  the  likd 
Power  in  Relation  to  any  Perfons  imprifoned  ioi 
Sufpicion  of  Felony,  ch.  15.  feet.  55. 

But  3//.  7.  requires  tw6  fuch  Juftices,  wheteof  one 
fliaU  be  of  tire  ^cru/ii,  to  take  the  Bail,  and  to 
certify  it,  &c,  ch.  15.  feet.  56. 

And  I  tsT  1  Ph.  C?  M.  .forbids  Juftices  of  Peace  to 
bail  any  Perfons  declared  irreplevifable  by  Wejltn.  I* 
ch.  15.  feet.  58. 

And  it  requires  the  Juftices  to  take  t^e  Examination 
of  tKofe  whom  they  bail  for  Felony,  and  the  In- 
formation of  thofe  that  bring  them  before  them,  chi 
15.  feet.  59. 

Alfo  it  requires  them  to  bind  the  Inforrrien  to  give 
Evidence  at  the  nCxt  GaoLPeljvery,  ISc.  ch.  154 
feet.  60.  .    •    ,  '      . 

But  it  faves  thjs  old  Way  of  Prbceejihg  in  London  and 
Middlcfex'zndi  Town's  corporate,  ch.  15.  feet.  61. 

Whether  one  Ju^ice  of  Peace  can  bailaPeifun  for* 
Crime  not  within  his  Conufance,  whereof  fuch  Per- 
fon hath  not  been  indicted  at  Seflions,  ch.  15.  fecL 
62. 

What  Power  Juftices  of  Peace  have  in  Relation  to  the 
Bailment  of  Perfons  declared  to  be  irreplevifable  by 
Wejiin.  I.  as  thofe  taken  for  Treafon  ag^iinft  the 
King's  Perfon,  Arjm  and  Homicide,  tsV.  ch.  15. 
feet.  63,  65. 

They  ought  not  to  bail  on  Pfocefs  io  Civil  Actions,  t^f 
for  Contempts  to  Superior  GgurtSj  cb.  15.  feet.  64.' 

H. 

Where   Juftices  of  Gaol-Dclivcry  may     By  Juftices 
bail  a  Perfon   convicted  of  excuUblc     of  Gaol- D«"- 
Homicide,    or   of  Manflaughter,    eh.     livcri. 
15.  feet.  65 i 

Whether  they  may  bail  an  Appellee  upon  the  Pica  of 
ExConithunication,  ibid. 

Where  in  other  Cafes,  ibid. 

i. 

The  Court  of  King's  Bench  mij  bail     By  the  CoUrt 
Perfons  committed   by  Colour  of  an     of  Kin£t 
illegal  P.itent,  cli.  I5.  fecCi  66*  Bench. 

Or 
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On  Commit- 
ment by  Pri- 
'vy  Council. 


Our  King's 
Special  Com- 
mand. 


Or  by  Warrant  from  the  Privy  Coun- 
cil declaring  the  Caufe  of  the  Com- 
mitment, ibid.  '. 
Tiie  Arguments  for  and  againfl:  its  tail- 
ing Perfons  committed  by  Warrant 
exprefling  no  other  Caufe  but  the 
King's  fpecial  Command,  ch.  15, 
fed.  67,68. 
How  this  Point  is  at  this  Day  fettled  by  Parliament,  ch. 

15.  feet.  69,  70,  71,  72. 
Or  by  either       Whether    the   Court    of  King's   Bench 
Houfe  of  will  Bail  Perfons  committed  by  either 

Parliament.  Houfe   of   Parliament    for    Want   of 

Form  in  the  Commitment,  ch.  15.  feet.  73. 
Whctlier  for  a  Matter  not  appearing  to  be  out  of  the 
Jurifdi<£tion  of  the  Houfe,  ibid.  ' 

Whether  upon  a  DilTolution  or  Prorogation,  ch.   15; 

feet.  74. 
Whether  upon  an  Impeachment,  ch.  15.  feet.  75. 
Whether  upon  a  Commitment  for  a  Contempt  in  th^ 
Court  of  Chancery,  for  being  too  general,  or  fori 
other  want  of  Form,  or  for  being  grounded  on  a' 
Decree  concerning  a  Matter  adjudged  at  Law,  ch.j 
15.  feet.  76.  ; 

Whether  upon  a  Commitment  by  an  inferior  Court  of; 
Common  Law  for  want  of  Form,  or  other  Defed, 
in  the  Commitment,  tfi.  15.  feet.  77.  ■ 

Whether  by  confefling  and  avoiding  the  Return  of  thet 
Habeas  Corpus,  ch.  15.  feet.  78.  j 

Where   upon    Examination  of  the  Nature   of  Profe-j 
cution   whereon   the  Pi^oner   was    ind.'fled   b^Iow,^ 
ch.  15.  feet.  79. 
Where  it  will   bail  Perfons  irreplevifable  by //-^w.  i. 
as  thofe  attainted  or  convid  of.Felony,  i^s.  ch.  i_s 

K.  .Pj  .^  - -ci  -^ 


feet.  80. 


By  the  other 
Courts  of 
Weftmin- 
fter-Hall. 

Form  of  the 
Bail-peace. 


Where  bail  is  grantable  by  the  Courts 
of  Chancery,  Common  Pleas  or  Ex- 
chequer, ch.  15.  feet.  81,  82, 


Where  the  Bail  fhall  be  bound  in  a  cer- 
tain Sum,  and  where  Body  for  Body, 
ch.  15.  feet.  83. 
The    Confequence   of   being    bound    Body    for    Body, 

ibid.  ..  •       .      i         . 

Forfeiture  of     Whether   the  Recognizance  on  a  Bail- 
the  Rccogni-  ment  for  Felony  be  forfeited  by  the 

^ance  Party's  ftandirig  Mute,  ch.  15.  feet. 

.  :84-  .  . 

Whether  by  praying  the  Benefit  of  Clergy,  ibid. 
What  (hall  forfeit  a  Recognizance  to  appear  to  an  In- 
formation, &c.  '84. 


0!3anin[)mcnt. 

Whether  a  legal  Punifhment,  ch.  48.  k€t.  it. 

'Bar* 

For  Pleas  In  Bar,  ch.  3$.   in  the  Prefatory  Part, 
That  which  hath  been  a  good  Bar  of  one  Indfament  of 

Appeal  will  be  a  good   Bar  of  another  Indiament  or 

Appeal  refpedlively,  ch.  35.  kSL  6. 
The  Attainder  of  an  Appellant  is  but  a  temporary  Bar 

of  the  Appeal,  ch.  23.  feft.  130. 
See  the  I'itles  of  niitixfoifs  flttainV  CcntJtCT,    a.nd 

acptt,  and  iDaiDon.  , 

'Bai'onct, 

Not  within  l  E.  6.  which  will  not  fufFer  a  Writ  to 
be  abated  for  the  Plaintift''s  taking  a  new  Name  of 
Dignity,  ch.  23.  fe£l.  104.  ' 

Good  Plea  in  Abatement  againfl  one  by  the  Name  of 
J.  S.  Knight,  that  he  is  a  Baronet  and  no  Knidit 
ch.  25.  fea.  69.     See  ch.  27.  fed.  86.  * 

"BiUTntri^* 

How  indiaed,  l£c.  ch.  25.  fed.  59. 

L^    -  'Baffacu. 

May  have  the  Benefit  of  Clergv,  ch.  33.  fca.  5. 
What  Evidence  is  fufficient  of  the  Murder  of  a  BaftarJ, 
ch.  46.  fta.  43. 

rl    Lil....    ■     ...  _.  ■ 


A  Count  of  Battery  abates  a  Writ  of  Mayhem,  ch. 

23.  fea.  20.' 
A  Recovery  in  it  bars  an  Appeal  of  Mayhem,  ticn  e 

convetfo,  ch.  23.  fea.  22.  '  .  . 

Whether  an  Aaion  for  it  can  ^e  bawd  .by  a  Npofuit 

in  an  Appeal  of  Mayhem,  £3*^.  ch.  23.  k^.  z(i^: 


'Batten  '" 


'^i 


In  what  Cafes,  and  at  whdfe  Elcaion  there  may  be  a 

Trial  by  Ba;ttel,  ^c.  ch.  24.  fea.  23.  ch.  45.  fea.  I. 
The  Manner  of  waging  it  by  die  Civil  Law,  ch.  45, 

fea.  2. 
The  lyianner  of  waging  it  by  the  Common  Laiv,  ch. 

45.  fea.  3.      .;  .     ,   , 

Whether  an  Approver  or  Appellee  be  bound  to  fight 

more  than  once,  ch.  24.  fea.  24.  ch.  45.  {(;&..  3. 
Agiinfl:  what  Appellants  in  Refpea  of  their  Infirmity, 

Dignity,  or  Privilege,  there  fhall   be  no  Wager  of 

Battel,  ch.  45.  fea.  4,  5,  6. 
Whether   Wager  of  Battel  may  be  counterpleaded  by 

Reafon  of  a  violent  Prefumption   of  Guilt   in   the 

Appellee,  ch.  45.  (eiX.  7. 
It   is  oufted  in  Appeals  of  Rape  by  Statute,  ch.   45. 

fea.  8. 
fhew  his  Warrant  when  he  makes    Whether  it  lie  in  Appeals  of  Mayhem,  ch.  23.  ka. 

28. 

Seo;  5llanqtufl;mciit. 


Whether  the  Bailing  one  not  bailable  amount  to  an  E- 
fcape,  ch.  19.  feet.  10. 

Bailiff* 

Where  liable  to  an  Attachment,  ch.  22.  fca.  2,  3, 


Where  he  needs  not 
..  an  Arreft,  ch.  13.  fea.  28. 
Punilhable  by  Juftices  of  Aflife,  ch.  7.  kA.  15. 
Cannot  diftrain  for  an  Amercement,  isfc.  in  tlie  Torn 
without  a  Special  Warrant,  ch,  ic.  fea.  313. 


BaiUffjJ  of  €oU)ii0* 

Their  Power  of  arre.^ing  Night- walkers,  ch, 


iz  cta.  12. 


OSaUitip-Ijoiifc. 

Frequenters  of  Bawdy-Houfcs  to  be   arrefled  by  Con- 
ft.ibles,  ch.  10.  fta.  34. 

i3al)at)icttr. 
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An  Appeal  by  one  difabled  to  be  an  Approver,  where 
a  good  Caufe  to  bind  to  the  good  Behaviour,  ch.  15. 
feet.  43. 

Whether  a  Recognizance  for  it  to  be  fuperfeded  by  a 
Certiorari,  ch.  27.  feet.  65. 

15eiicD»   See  i^ing'iEi  TBcncO^ 

Whether  excluded  from  the  Benefit  of  Clergy,  ch.  33. 

feet.  6,  7. 
Where  indidlable  where  the  firft  Marriage  was  beyond 

S:a,  and  the  fccond  in  England,  ch.  25.  feet.  39. 

•Bill^  ef  €x*ccption0«  See  Ctccption!5» 

Ir'iJJ)  Bifhops,  a  good  Addition,  ch.  23.  feet.  109, 

XlnnK  iiajnti'ant* 

Whether  filling  one  up  be  a  good  Ground  for  an  At- 
tachment, ch.  22.  feet.  3. 

15111111. 

Cannot  have  the  Benefit  of  Clergy,  ch.  39.  feet.  5. 
No  Wager  of  Battle  againft  a  blind  Man,  ch.  45.  feet.  4. 

'BootD* 

Robbery  in  it,  where  oufled  of  Clergy,  ch.  33.  feet. 
9°.  93- 

Bona  b'  catal'ia,  ch.  I5.  feet.  74,  75.     See  (Z&OOCS. 

•BjeaMnc  IPjlfoiu   Seep^ifam 

•55jeaUiug  JpaufciQf.  See  ^oufc=l)?cafeeti5. 

'B^iffof, 

Whether  a  good  Addition,  ch.  23.  feet.  120. 

15ucgalifa% 

For  Bwglariier,  iyc.  fatal,  ch.  23.  feet.  ()j, 

OButrijcfiS, 

Not  a  good  Addition,  ch.  23.  feet.  Ii2» 

A  good  Vifne,  ch.  23.  feet.  92. 

Who  may  be  good  Jurors  for  Trials  in  Burghs,  ch. 
43.  feet.  12,  19,  24. 

15iir0lai\ 

Reward  for  apprehending  him,  ch.  33.   fecC.  27. 

Where  excluded  from  Cle]-gy,  ch.  33.  feet.  40,  104, 
105,  106. 

Where  a  Man  found  Guilty  in  one  County  of  an  Of- 
fence which  amounted  to  Burglary  in  another,  is 
oufted  of  his  Clergy,  ch.  33.  feet.  80  to  84. 

What  is  the  proper  Word  of  Art  to  exprefs  the  Of 
fence,  ch.  25.  feet.  55; 
Vol.  IJ. 


Whether  the  Word   Noiiantir   be  neceflary,  ch.   25. 
feet.  57. 


OBuvnfiiff  \\\  tlje  ipahU. 

121,  124,   127  to  132.     Sci 

I5ittlcr.  See  Cbatfie* 


Ch.  33.  fefl.  121,  124,   127  to  132.     See  ClergPi 
Lett.  G. 


Canon  £am. 

"TpHE  Original  Ground  of  the  Privilege  of  the  Cler- 
A       gy,  and  fo  far  in  Force  as  received  in  England., 
ch.  33.  feet.  2.  1 12, 

Capm0. 

Where  Doors  may  be  broken  open  to  execute  it,  ch, 
14.  feet.  3,  4.     Sec  iDutlaU);},',  B. 

Capitase,  ch.  u.fea-.  2. 
Caption  of  an  3intiament> 

Muft  fliew  that  it  was  taken  by  twelve,  tfr.  ch  2C 
feet.  16,  126.  '       '    ^' 

Where  quafhed  for  want  of  the  Words  proborum  ^  lega" 
Hum  hominum,  ch.  25.  feet.  17. 

Where  amendable,  ch.  25.  feet.  20. 

For  other  Matters^  See  ^JIBirtniCllf,  L. 

Catffer. 

May  have  an  Appeal  of  Larceny  for  Goods  ftol'n  fronv 
him,  ch.  23.  feet.  44. 

Caaie* 

A  good  Vifne,  ch,  23.  feet.  92. 

Cepit. 

Neceflary  in  an  Appeal  of  Larceny,  ch.  23,  feet.  77.^ 

Certificate. 

The  Bifhop's  Certificate  (hall   try  the  IfTue  of  71'wiques 

accoiiple  in  loyal  Matrimony,  ch.  23.  feet.  36,  62. 
How  the  Oftence  of  the  Principal  fliall   be  certified,   in 

order  to  proceed  againft  the  Acceflary,  ch.  29    feet 

53' 54. 
How  a  Cohvi(5tion  of  Felony  fhall  be  certified  in  ordet 

to  exclude  the  Offender   from  his  Clergy  the  fecond 

Time,  ch.  33.  feet.  14  to  kSt.  20. 
Where  the  Judges  fhall  fend  for  a  Certificate  of  a  Con- 

viftion,  i^c.    in   their  own   Names,  and   where  by 

Writ  in  the  King's  Name,  ch.  29.  feet.  53,  54.  ch, 

33.  feet.  18. 

Ccctiojai'u 


It  may  be  taken  out  by  a  Stranger,  ch.  23.  feet.  126. 
Where  an  Appeal  removed   from   an  inferior  Court  by 

Certiorari,  may  be  pleaded  in  Abatement  of  another 

Appeal,  ibid. 
Appeals  removed   into  the  King's  Bench  by  Certiorari 

fhall  be  arraigned  on  the  Crown-fide,  ch.  28.  feet.  4. 
It   moves  the  Record,  and  therefore  is  not  proper  for 

the  Removal  of  the  Record  againft  a  Principal,  in 

order  to  proceed  againft  the  AccefTarv,  ch.  29.  feet. 

54.  "  ■  . 

6K  B. 
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1o  'tvlnt  It  lies  generally  to  all  inferior   Courts 

Courts.  whether  ancient  or  newly  ereclcdj  ch-. 

27.  feet.  22. 
To  Juftices   In   Eyre,    of  Gaol-Delivery,  of  Counties 

Palatine,  College  of  Phyficians,  and  Commiflioners 

of  Sewers,  ch.  27.  feet.  23. 

See  the  Titles  of  QEg^ip,  (©aoUSDfclttetp,  |Dai<^tinc, 

and  ^ClUCl'S. 
Whether   to  the  Courts  of  the  Cinqiie-Ports,  ch.  27. 

feet.  24. 
Whether  to  thofe  of  Wales,  ch.  27.  feet.  25. 
Whether  to  thofe  of  London  or  Middle/ex,  ch.  27.  feet. 

26. 

c. 

T^7)ire  the  It  is  grantable  of  Right  at  the  Inftance 

Court  has  a  of  the  King   for   the  Removal  of  an 

difcretionary  Indidment,  but  in  Difcretion  at   the 

Poiver  of  Prayer  of  a  Defendant,  ch.  27.  feet. 

gi anting  it.  27, 

The  Court  will  not  grant  it  without  Special  Caufe  for 

the   Removal    of  an  IndiiSlment   before   Juflices  of 

Gaol- Delivery,  ibid. 
Nor  for  the  Removal   of  an  Indi£lment  of  Perjury  or 

Forgery,  i2'c.  or  Recufancy,  ch.  27.  feet.  28,  29. 
.Nor  for  Removal  of  an  Indiftment  or  Appeal,  after  Con- 

viSion,  (ch.  27.   feet.   31.)  except  in  the  Cafe  of 

Prefentments  of  Offences  in   Forefts   before  Juflices 

in  Eyre,  which  are  removeable  only  after  Convidion, 

ch.  27.  feet.  32. 
Nor  for  the  Removal  of  a  Recognizance  of  Appearance 

in  an  inferior  Court,  ch.  27.  feet.  33. 
What  fliall  be  a  fpecial  Caufe  fufficient  for  thefe  Pur 

pofes,  ch.  17.  feet.  27,  31. 
What  is  required  previous  to  the  filing  of  a  Certiorari 

for  the  Removal  of  an  Order  of  Commiflioners  of 

Sewers,  ch.  27,  feet.  34. 

D. 

J^)ere  re-  Habeas  Corpus,  or  Certiorari  for  the  Re- 

ftrained  by  moval  of  a  Prifoner  or  Recognizance, 

Statute.  how  to  be  figned,  ch.  27.  feet.  35, 

40. 
Where  a  Certiorari   requires  a  Motion  and  Rule  of 

Court,  ch.  27.  feet.  36. 
Where  not  grantable  for  the  Removal  of  Matters  rela- 

t\\vy  to  the  Highways,  (ch.   27.  feft.  37.)  or  fmall 

Tidies,  (ch.  27.  feet.  38.)  or  the  King's  Revenue, 

ch.  27.  feet.  39. 

E. 
How  the  Flat  for  a  Certiorari  is  to  be  figned,  ch.  27. 

feet.  40. 
Whether  by  Force  of  approved  Precedents  a  Certiorari 

mav  be  dire£lcd  toothers  than  the  Judge  below,  ch. 

27.'  feci.  41. 
Where  to  Executors,  tff.  of  fuch  Judge,  ch.  27.  feet. 

42,  44- 
Whether  a  Certiorari  for  the  Removal  of  a  Record  of 

a  SefTions  of  the  Peace,  fhall  be  direfled  to  the  Cujfos 

Roiulii-um,  or  to  the  Juflices,  ^c.  ch.  27.  feet.  43.. 
To  whom  it  fliall  be  direfled   for  the  Removal  of  an 

Appeal  before  the  Coroner,  ch.  9.  feet.  42.  ch.  27. 

fea  41. 


Where  a  Record  may  be  removed  without  any  Writ  of 
Certiorari,  ch,  27.  fed,  44. 


Where  a  Certiorari  riiuft  be  delivered  at  a  QiiartCr- 
Seflions,  ch.  27.  feft.  45,  62. 

Where  the  Profecution  of  a  Certiorari  mufl  enter  into 
a  Recognizance  Lr  the  Payment  of  Cofts,  (^c.  ch. 
27.  feft.  45  to  50.  and  fed.  60,  61, 

The  want  of  fuch  Recognizance  faves  not  the  Con- 
tempt of  not   returning  the  Certiorari,  ch.  27.  feet. 

5^-         .  .  . 

No  Recognizance  is  required  for  Ccrtiorari's  taken  out 
by  the  Profecutor  in  the  Court  below,  ch.  27.  feci. 

Whether  the  Statutes  which  require  fuch  Recognlzanca 
alter  the  Power  of  the  Judges  of  the  King's  Bench 
as  to  the  taking  Recognizances  on  Certiorari's  by  the 
Comrtion  Law,  ch.  27:  fed.  53. 

Sureties  worth  20/.  not  to   be  refufed,  ch.   27,   fed. 

54- 

Whether  an  Indldment  againft  feveral  {hall  be  re- 
moved where  all  of  them  do  not  find  Sureties,  ch,  27. 
feet.  55. 

What  Cofts  are  to  be  taxed*  ch.  27.  fed.  56, 

Whether  the  Fine  can  be  aggravated  after  Cofls  have 
been  accepted,  ch.  27.  feet.  57. 

What  fhall  forfeit  the  Recognizance,  ch.  27.  fed.  58. 

Whether  the  Indidment  or  Certiorari  can  be  quafli- 
ed  after  the  Recognizance  is  forfeited,  ch.  27.  feet. 
59- 


Whether  a  Certiorari  for   the  Removal     Superfedeas. 
of  an  Indidment  at  Seflions  be  a  Su- 
perfedeas, and  make  the  fubfequent  Preceding  erro- 
neous, if  delivered  only  to  one  Juftice  of  Peace,  ch. 
27.  fed.  62. 

Whether  a  Sheriff  can  proceed  in  an  Execution  after  a 
Certiorari  delivered,  ch.  27.  fed.  63. 

Whether  the  bare  Iffuing,  or  Delivery  of  a  Certiorari^ 
make  the  fubfequent  Proceedings  below  erroneous, 
ch.  27.  fed.  64. 

At  what  Time  it  ought  to  be  delivered,  ch,  27.  feet. 
64, 

Whether  it  fuperfede  a  Recognizance  for  the  Good  Be- 
haviour, or  for  Appearance,  ch.  27.  fed.  65. 

How  the  inferior  Court  fhall  proceed  after  the  Record 
is  remanded,   ch.  27.  fed.  66. 

Whether  it  be  a  Contempt  to  proceed  without  fuch  a 
Remand,  ch.  27.  fed.  67. 

No  Procedendo  after  Certiorari  filed,  ch,  27.  fed,  68, 

H. 

Under  what  Seal   a  Certiorari  is  to  be     Return, 

returned,  ch.  27.  feet.  70. 
Whether  by  the  very  fame  Perfons  to  whom  it  is  dl- 

reded,  ch.  27.  feet.  71. 
Where  a  Recognizance  fhall  be  returned  by  the  Juftice 

of  Peace  himfelf  who  took  it,  and  where  by  the  Sef- 

fions,  ch.  27.  feet.  72. 
The  Stile  of  Juflices  of  Peace  in  the  Return  to  a  Cer- 
tiorari, ch.  27.  fed.  73. 
What  Remedy  againft  the  falfe  Return  of  a  Certiorari, 

ch.  27.  feet.  74. 
Whatfoevcr  is  put  into  a  Return  that  is  not  ordered  to 

be  returned,  is  not  to  be  regarded,  ch.  27.  feet.  75. 
Where  the  Record  itfelf  fhall  be  certified,  and  where 

the  Tenor  of  it  only,  ch.  27,   fed.  76, 

I. 

Certiorari  improperly  directed  or  returned.     Removal. 
removes  nothing,  ch.  27.  feet.  77. 


Index  to  the  Second  Book. 


It  may  remove  a  Record  fubfequent  to  its  Tcfte,  ch.  37. 

feet.  78. 
Whether  it  will  remove  an  Indictment  difcontinued  be- 
low, ch.  27.  feet.  79. 
It  removes  noticing  where  It  varies   from    the   Record 
certified,  as  to  the  Number,  or  Names,  or  Additions 
of  the  Juftices,  (ch.  27.   feet.  8i.j  or  of  the  Thing 
which  is  the  principal  Subject  of  the  Record,  (ch.  27. 
feet.  82,  83,  84.)  or  of  the  Parties,  ch.  27.  feet.  85, 
86. 
Whether  a  Variance  as  to  the  Spelling  which  alters  not 

the  Sound  doth  any  Hurt,  ch.  27.  feet.  85. 
An  OmiiTion  in   the  Certiorari  of  an  Addition  in  the 

Record  hurts  not,  non  e  converfo,  ch.  27.  feft.  86. 
Where  the  Record  is  not  removed  by  a  Certiorari,  the 
Court  will  either  quafli  the  Writ,  and  award  a  new 
one,  or  fufFer  the  Court  below  to  proceed,  ch.  27 
feet.  87. 
How  the  Court  above  fhall  proceed  upon  a  Record  re- 
moved into  it  by  Certiorari,  ch.  27.  feet.  79,  87. 

Cljnlleiinic* 


Not  to  be  taken  till  a  full  Jury  have  appeared,  ch.  43. 

{za..  I. 
Wliether  a  Juror  can  be  challenged  after  he  hath  been 

fworn,  ibid. 
Whether  the  King  can  take  a  peremptory  Challenge,  ch. 

43.  fe6t.  2. 
Whether  he  need  fhew  his  Caufes  of  Challenge  before 

the  Panel  is  perufed,  ch.  43.  feet.  3. 
A  Peer  cannot  challenge  any  of  his  Peers,  ch.  43.  fe£l.  4. 
A  Juror  challenged  and  drawn  as  to  one,  on  a  joint 

Venire.,  mufl;  be  drawn  as  to  all,  ch.  43.  feet.  4. 
The   Prifoner   muft    take   all    his  Challenges    himfelf, 

ibid. 
Whether  a  Grand  Juror  may  be  challenged,  ch.  25.  feet. 

16. 


B. 


Whether  a  peremptory  Challenge  is  allowable  in  all 
capital  Cafes,   cli.  43.  feet.  5. 

Whether  in  Mifprifion  of  Treafon,   ibid. 

Whether  on  collateral  IfTues,  ch.  43.  feet.  6. 

How  many  might  be  challenged  peremptorily  at  Com- 
mon Law,  ch.  43.  feet.  7. 

Hon/  many  at  this  Day,  eh.  43.  feet.  8.      ' 

Whetl  er  the  Challenge  of  more  than  the  Law  allows, 
fubject  the  Party  to  Judgment  of  Death,  or  fhall  be 
only  over-ruled,  ch.  43.  fe<S.  9. 

Whether  it  oufts  a  Man  from  the  Benefit  of  Clergy. 
See  <DlCi-gr,   Lett.  B. 

Whether  it  (hall  be  adjudged  a  ftanding  Mute,   ch.  30 

.    feet.  2. 

Peremptory  Challenge  after  a  Challenge  for  Caufe,  ch 
43.  feet.  10. 

C. 

Where  he  who  Cliallenges  for   Caufe  muft  fliew  his 

Caufe  prefently,  ch.  43.  fcct.  lo. 
Good  Caufes  cf  Challenge,  that  a  Juror  is  an  Alien, 

?Iinor,  or  Villein,  ibid. 
Wiiciher  Peerage  be  a  good  Caufe  of  Challenge,    ch. 

43.  ftct.  II. 
Whether  war>t  of  Freehold  were  a  good  Challenge  at 

Common  Law,  ch.  43.  feet.  12. 
Wheiher  the  Freehold  required  by  Commou  Law  ought 

to  be  of  any  certain  Value,  Hid, 


Whether  the  Ufe  of  a  conditional  Freehold  in  the  fame 
County  continuing  in  the  Juror  when  fworn  be  fuf- 
ficient,  ch.  43.  feet.  13. 
Whether  a  Juror  can  bB  challeneed  by  Force  oHVeJim. 
2.  which  required  in  certain  Cafes  Freehold  to  the 
Value  of  40  J.  ibid. 
Wliether  he  may  be  challenged  by  Force  of  2  H.  5. 
for  want  of  Freehold  to  fuch  Value,  ch.  43.  feet.  15. 
Whether  this  Statute  extend  to  collateral  Iffues,  and  to 
Crimes  hot  capifali  ch.  43.  feet.  16.  :' 

Whether   it  be  not  repealed  as   to  Treafon  by  i  ^  2 

Ph.  &  M.ch.  43.  fcct.  18. 
Whether  a  Ce/!ui  que  Vfn  of  Freehold,  or  a  Feoffee  to 
an  Ufe,  or  a  Remainder   Man  on  a  State  for  Life, 
have  a  Freehold  within  it,  ch.  43.  feet.  17. 
Where  Jurors  worth  40/.  in  Goods  may  pafs  on   the 
Trial  of  Felonies  in  Towns  Corporate,  ch.  43.  feet. 
19,  20. 
Where  Jurors  muft  have  Freehold  worth  10/.  per  An- 
num in  England,  and  6/.  in  Wales,  IJc.  ch.  43.  feet. 
22,  23. 
Where  they  may  be  challenged  for  Infamy,  ch.  43. 

feet.  25. 
Whether  a  Record  of  Conviction   muft  be  produced, 

to  make  a  Challenge  a  principal  one,  ibid. 
Wliether    Old    Age,    Sicknefs,    or  Non-refidence,    be 
good  Caufes  of  Challenge,  ch.  43.  feet.  26. 


An  Indictor  may  be  of  the  Petit  Jury,  ch.  43.  feet.  27. 

Whether  the  having  a  Claim  to  a'  Forfeiture,  or  ha- 
ving declared  an  Opinion  concerning  the  Caufe  be- 
forehand, be  a  good  Caufe  of  Challenge,  ch.  43* 
feet.  28. 

Whether  it  be  a  good  Caufe  of  Challenge  that  a  Ju- 
ror hath  found  others  Guilty  of  the  fame  Indictment, 
ch.  43.  feet.  29. 

Wi-ether  the  giving  one's  Dogs  the  Names  of  Wit- 
neflcs,  ch.  43.  feet.  30. 

Whether  a  Ciiallenge  to  the  Favour  may  be  taken  for 
or  againft  the  King,  ch.  43.  feet.   31,  32. 

Whether  the  being  of  the  King's  Livery,  or  his  Te- 
nant, be  a  principal  Caufe  of  Challenge,  ch.  43.  feet. 
33- 


Where  one  Half  of  the  Jury  fliall  be  Aliens,  ch.  43. 
feet.  34. 

Such  Jurors  need  no  Freehold,  fs'r.  ch.  43.  feet.  35. 

Indictors  of  Aliens  need  not  be  Aliens,  ch,  43.  feet 
36- 

Nor  are  any  Aliens  required  for  Trials  of  Treafon,  ch. 
43.  feet.  37. 

Nor  in  Inquefts  between  Aliens  and  Aliens,  ch.  4-?. 
feet.  38.  -^ 

Who  are  Denizens  within  thie  Statute  concerning  this 
Matter,  ch  43.  feet.  39. 

Whether  fuch  Trial  muft  be  prayed,  ch.  43.  feet.  40. 

Whether  Scoti  are  Aliens  to  this  Purpofe,  ch.  43.  feet. 
41. 

Whether  the  Aliens  of  the  Jury  muft  be  of  the  fame 
Country  with  that  of  the  Party,  ch.  33.  feet  42. 

Whether  the  Party  be  concluded  by  the  Sheriff's  Re- 
turn of  Jurors  as  Aliens,  who  are  not  fuch,  ch.  43. 
feet.  44. 

What  ought  to  be  the  Form  of  the  Return  of  the  Ve- 
nire, and  whether  the  full  Number  both  of  Aliens 
and  Denizens  muft  appear,  ch.  43.  fcct.  45. 

Whether  a  Deficiency  may  be  fupplied  by  a  Jala  de 
Cirawijfar.tihn,  ibid, 

Egyptians 
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inptians  have  no  Right  to  fuch  a  Fenire-,  ch.  43.  feet. 

Cljampfongf. 

The  Battle  in  Appeal  tnufl:  be  in  proper  Perfon,  ind 
not  by  Champions,  ch.  45.  feet.  4. 

CDancer^ 

Whether  Perfons  committed  by  it  be  bailable  by  other 
:    Courts,  ch.  15.  fed.  76. 

He  who  has  the  bare  Charge  of  Goods  without  a  Pof- 
fjHion,  as  a  Butler  or  Cook>  cannot  maintain  an  Ap- 
peal, ch.  23.  feet.  44. 

Cljctit* 

Any  one  may  arreft  a  notorious  Cheat,  ch.  12.  feet.  20. 

CTljicf  picng'c* 

A'lciently  the  fame  v;ith  Petit  Conftable,  ch.  lO.  fe£l. 
33- 

Cljut'clj-tyartien* 

May  fiie  an  Appeal  for  the  Goods  of  the  Church 
which  were  in  his  PoiTeffion,  ch.  23.  feet.  44. 

Whether  a  Ct/Z/Vw/ v"  He  tn  their  Courts,  ch.  27.  feet. 

24. 
In  what  Manner  to  be  direded,  ch.  27.  feet.  41. 

Cfti?eiu 

No  good  Addition,  ch.  23.  feet.  II 2. 

Whether  a  good  Vifne,  ch.  23.   feet.  g2. 

A  City  and   the  County   thereof  fliall   be  taken  prima 

fticlc  to  be  of  the  fame  Extent,  ch.  23.  feet.  120. 
Who  may  be  Jurors  for  Trials  in  Cities,  ch.  43.  feet, 

12,  19,  24. 

CiDil  latu* 

A  Condemnation   by  it  corrupts  not  the  Blood,  ch.  4. 

feet.  1 1.  ch.  23.  feet.  12. 
What  Appeals  are  triable  by  it,  ch.  4.  feet.  11.  ch.  23. 

fe:t.  1  r,  12,  29., ch.  45.  feet.  2. 
What  Credit  the  Courts  of  Common  Law  give  to  its 

Proceedings  and  to   the  Certificates  of  its  Judges, 

ch.  4.  feet.  ii. 

A. 
IVhoflMill  That  the  Benefit  of  Clergy  was  anciently 

have  It.  claimed  as  deduced  from  tin  Law  of 

God,  ch.  33.  feet.  I. 
That  it  was  originally  owing  to  the  Canon  Law,  di. 

3].  feet.  2,  1 12. 
Not  allowable  to  thofe  who  had  abjured,  or  ConfefTcd, 

befo-e  Artiadi  cler'i,  ch.  33,  feft.  3. 
Sometimes  denied  thofe  in  inferior  Orders  as  well  .is 

Laymen,  before  25  £.  3.  ch.  33.  feet.  4. 


In  later  Times  allowed  generally   to  all  qualified  to 

take  Holy  Orders,  not  being  Hereticks  convifl,  l^c. 

ch.  33.  feet.  5. 
Whether  allowable  to  a  Perfon   married   fucceffively  to 

two  Women,  or  to  a  Widow,  ch.  33.  feft.  5,  6. 
Whether  allowable  to  Women,  ch.  33.  fedt.  5,  7,  8. 
Whether  to  Sacrilegious  Perfons,  or  to  thofe  who  had 

broken  Prifon,  ch.  33.  feet.  g. 
Whether  allowable  more  than  once  to  Perfons  not  in 

Holy  Orders,  ch.  33.  fefl.  10,  11. 
What  greater  Privilege  than  others,  Perfons  in  Holjr 

Orders  have  in   Refpedl   of  the  Benefit  of  Clergy, 

ch.  33.  fed.  10,  II,  12,  13.     See  Clcrfe. 
Peers  fliall  neither  be  burnt,  nor  put  to  read,  ch,  3J. 

feit.  102,  115, 

B. 

At  Law  Clergy  was  generally  allowable     For  what 

except  for  High  Treafon   and  Sacri-     Crimes. 

lege,  ch.  33.  fed.  20. 
Whether  for  Petit  Treafon,  ch.  33.  fe£l,  2i, 
Whether  to  hifuliatores  viarum,  ^c.  ch.  33.  fed.  22. 
In  other  Cafes  the  Denial  of  it   mufl  be  grounded  on 

fonie  Statute,  ch.  33.  fed.  23. 
A  new  Felony  by  Statute  has  Clergy  un-     TVhether  to 

lefs  exprelly    excluded,  ch,   33.  fed.     Felonies  by 

24.  Statute. 

How  far    the  Indidment,  i^c.    and  Evidence    which 

fhall  exclude  a  Man  from  his  Clergy  by  Force  of  a 

Statute  muft  bring  him  within  the  Letter  of  it,  chi 

33.  fed.  25,  79. 
Whether  a  Statute  by  excluding  Princi-     TViiether  to 

pals  from  their  Clergy  (hall   be  con-     Accejfaries. 

ftrued  to  exclude  the  AceefTaries,  ^ 

e  ccnverfi,  ch.  33.  fed.  26. 
Whether  Outlaws,  and  thofe  who  ftand     Outlaws, 

Mute,  l^c.    fhall  have   their  Clergy,     Mute,  i^a 

ch.  30.  fed.  24.  ch.  33.  fed.  27, 
Whether  Approvers,  ch.  24.  fed.  26. 
Whether  thofe  who  challenge  peremptorily  more  than 

the  Number  allowed  by  Law,  ch.  33.  feet.  27,  28, 

3'>  36,  48,  49>62,  64. 
Whether  a  Statute   by  excluding  thofe  who  are  found 

Guilty,  exclude  thofe  who  confefs  or  ftand  Mute, 

tiff.  ch.  30.  fed.  24.  ch.  33.  fed.  28. 


23  H.  8.   I.   fet   forth  and  expounded,  J  general 

ch.  33.  fed.  30,  31.  Ficiu  of  the 

25  H.  8.   3.   fet  forth  and  expounded,  Statutes 

ch.  33.  fed.  32,  33.  zuhichouj}  the 

I  E.  6.    12,    fet   forth   and  expounded,  Benefit  of 

ch.  33.   fed.  34  to  42.  Clergy. 
5  £3"  6  Ed,  6.  10.  fet  forth,  ch.  33.  fed, 
.    42. 

Whether  it  revives  23  or  25  H.  8.  ch.  33.  feet.  43^ 

44. 

D. 

Whether  Petit  Treafon  be  oufted  of  Clergy,  ch.  i'^, 
fed.  50  to  54. 

Whether  Homicide,  ch.  33.  feet.  54  to  59. 

Whether  cutting  a  Purfe,  ch.  33.  fed.  59,  60. 

Whether  Horfe-ftealing,  ch.  33.  fed.  61,  62,  63, 

Where  flealing  to  the  Value  of  40  j.  out  of  a  Shop  of 
Houfe,  i^c.  ch.  33.  fed.  65,  68. 

Whether  flealing  Woollen  Manufadures  from  the  Ten- 
ters, ch.  33.  feet.  69. 

Whether  ftealing  Naval  Stores,  ch.  33.  feet.  70, 

Whether  Sacrilege,  ch.  33.  fed.  72  to  76. 

Whether 
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Whether  Robbery  in  or  near  the  Highway,  ch.  33. 
feet.  77,78,79- 

Robbery.  How  fuch  Robbery  muft:  be  laid  in  the 

Indictment,  ch.  33.  feet.  79. 

Whether  one  found  Guilty  in  one  County  of  an  Of- 
fence amounting  to  a  Robbery  or  Burglary  in  another 
be  excluded  from  his  Clergy,  ch.  33.  feet.  80,  81. 

Where  it  muft  appear  by  Evidence,  and  where  by  E.k- 
amination,  that  the  OfFence  in  the  other  County  a- 
mounted  to  Robbery  or  Burglary,  ch.  33.  feet.  82. 

Whether  the  Party  muft  be  found  Guilty  in  the  Coun- 
ty wherein  he  is  tried  of  an  Offence  which  needs  the 
Benefit  of  Clergy,   ch.  33.  feet.  84. 

Where  Robbery  in  a  Dweliing-houfe  putting  a  Perfon 
in  Fear,  is  oufted  of  Clergy,  ch.  33.  feet.  85,  86. 

Where  Houfe-breaking,  ch.  33.  feet.  87. 

Whether  there  muft  be  an  actual  Breaking,  ch.  33. 
feet.  87. 

Where  Robbery  in  a  Houfe  which  fome  Perfon  is  in 
at  tiie  Time,  is  oufted  of  Clergy,  ch.  33.  feet.  89 
to  94. 

Whether  a  Sojourner's  being  in  a  Houfe,  brings  it 
within  5  W  6  £.  6.  ch.  33.  feet.  93. 

How  an  Offence  of  this  Kind  in  Whhe-Hall  is  to  be 
proceeded  againft,  ch.  33.  feet.  93. 

Where  Robbery  in  a  Houfe  which  no  Perfon  is  in  at 
the  Time,  is  oufted  of  Clergy,  ch.  33.  feet.  95. 

Whether  fuch  Robbery  muft  be  accompanied  with 
breaking,  ch.  33.  feet.  96. 

Whether  a  Chamber  of  an  Inn  of  Court,  or  a  Lodg- 
ing in  JVhhe-Hall  or  S'jmerjtt-Houfc  be  within  39 
El.  15.  ch.  33.  feet.  97. 

Whether  Abettors  wlio  are  prefent  but  do  not  enter, 
are  within  the  faid  Statute,  ch.  33.  feet.  98. 

Whether  Robbery  in  general  be  oufted  of  Clergy,  ch. 
33.  feet.  103. 

Whether  Burglary,  ch.  33.  feet.  104  to  107. 

Whether  Arjcn,  cH.  33.  feet.  107,  108. 


At  what  Clergy  was  anciently  demandabic  before 

Time  de-  any  Proceeding  againft  the  Clerk,  ch. 

mandable.  33.  feet.  no. 

But  not  at  this  Day  till  after  Trial,  ihld. 

Where  it  may  be  allowed  after  Judgment,  and  even 
under  the  Gallows,  and  after  an  Adjournment,  ch. 
33.  feet.  III. 

Demand,  Where  the  Court  may  in  Difcretion  al- 

■whether  tie-  low  it,  without   any   Demand  either 

ceffary,  by   the  Prifoner  or  Ordinary,  ch.  33. 

feet.  112,  113. 

The  Temporal  Judge  is  to  determine  whether  the  Par- 
ty who  demands  it,  be  intitled  to  it  or  not,  eh.  33. 
feet.  113. 

Reading.  The  Neceffity  of  reading  a  Verfe  is  oufted 

as  to  Peers   by   I  £.  6.  and  as  to  all 

Perfons  in  general  by  5  Anna  6.  ch.  33.  feet.  1 14,  115. 

How  the  Ordinary  fliall  be  puniftied  for  demanding  or 
refufing  a  Clerk  againft  Law,  eh.  33.  feet.  116. 

F. 

Whether  a  Clerk  (hall  be  delivered  to  the  Ordinary  be- 
fore he  is  arraigned  of  all  the  Crimes  whereof  he  is 
indicted,  ch.  33.  feet.  117. 

Anciently  Clerks  convict  being  delivered  to  the  Ordi- 
nary were  kept  in  his  Prifon  till  tried  by  a  Jury  of 
Clerks,  ch.  33.  feet.  117. 

The  Benefit  of  Purgation  of  Acquittal  by  fuch  Jury, 
ch.  33   feet.  1 17. 
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The  Confcqucnce  of  not  being  able  to  make  Purgation, 
ch.  33.  fect."ii8. 

How  the  Ordinary  might  be  compelled  to  admit  a  Cleric 
to  his  Purgation,  ch.  33.  feet.  1  19. 

Where  a  Clerk  ftiould  be  delivered  to  the  Ordinary  ge- 
nerally, and  where  fpccially,  abf que purgat tone  facieri' 
da,  eh.  33.  fcct.  120. 

Where  it  was  an  Efcape  to  fuffer  a  Purgation,  ibid. 

Whether  a  Clerk  h.iving  been  delivered  to  the  Ordi- 
nary, could  be  afterwards  remanded,  ch.  33,  feet. 
117,  122. 

G. 

In  what  Manner  one  admitted  to  his  Clergy  is  to  be 
marked,  ch.  33.  feet.  I2r. 

Whether  he  may  be  bailed  or  committed,  and  for  what 
Time,  ch.  33.   feet.  121,  125. 

The  Mifehief  at  Common  Law  that  Perfons  admitted 
to  their  Clergy  could  not  be  after  impeaclicd  for  any 
precedent  Oftcnce,  ch.  33.  feet.  112. 

But  now  they  (liall  anfwer  all  other  Felonies  not  within 
the  Benefit  of  Clergy,  and  (lull  be  difcharged  only 
as  to  thofe  which  are  within  the  Benefit  of  it,  ch. 
33.  feet.  123,  126,  127. 

And  after  burning  in  the  Hand  fliall  be  delivered  with- 
out Purgation,  ch.  33.  feifl.  124. 

Whether  fuch  Burning  fhall  enure  by  way  of  Purga- 
tion, or  Statute-Pardon,  or  of  both,  ch.  33.  feet. 
128. 

It  reftores  the  Party  to  his  Credit,  and  gives  a  Capa- 
city to  purchafc  Goods  and  retain  th.e  Profits  of 
Lands,  but  doth  not  reftore  ar.y  Thing  that  was  for- 
feited, eh.  33.  feet.  129. 

Whether  it  take  from  the  Spiritual  Court  the  Power 
of  depriving  for  the  Crime  for  which  Clergy  is 
allowed,  ch.  33.  fcvS.  130. 

Thofe  who  are  exempt  from  burning  have  the  fiime  Pri- 
vilege without  it,  as  others  with  it,  ch.  33.  feet.  131. 

Adionable  to  call  them  Felons,  ch.  33.  feet.  132. 

H. 

Where  Perfons  convii?l  of  Larceny  may  be  awarded 
to  the  Houfe  of  Corredtion,  and  for  what  Time,  ch. 
33.  feet.  134. 

In  what  Cafes,  and  in  what  Manner,  Perfons  convifl 
of  Felonies,  wirljin  or  without  the  Benefit  of  Cler- 
gy, may  be  tranfported,  i^c.   eh.  33.    feet.  134,  &ff,' 

The  Penalty  of  returning  without  Leave,  ch.  33.  fcft. 
134. 

Clcrlt. 

Whether  Perfons  in  Holy  Orders  are  the  only  Perfons 

intitled  to  the  Privilege  of  the  Clergy,  ch.  33.  feet. 

1,2,4,5. 
Whether  they  may  demand  it  more  than  once,  ch.  33. 

feet.  10,  II. 
Whether  they  are  intitled  to  it  where  others  are  not> 

ch.  33.  kSt.  12,  13,  30,  35,50,  107. 
Whether  they  are  to   be   burnt  in   the  Hand,  ch.  33. 

feet.  121,  131. 
The  Import  of  the  Word  Cleria/s,  ch.  33.  fcfl.  4. 
A  good  Addition,  eh.  23.  feet.  109. 
Perfons  in  Holy  Orders  cannot  be  Approvers,  ch.  24. 

fc(ft.  7. 
Being  Appellants  the  Defendant  cannot  wage  his  Battel, 

eh.  45.  feet.  4. 
Are  not  to  be  amerced  according  to  their  Spiritual  Bc- 

neficesj  ch.  22.  fed.  26. 

6  L  Clet  ft 


Lidex  to  the  Second  Book. 


Clech  of  tlje  Ccoiun,  of  afiife,  auti  of 
peace,  &c. 

In  what  Manner  to  certify  the  Convidion  or  Attainder 
of  one  admitted  to  his  Clergy  in  order  to  ouft  him 
of  the  Demand  of  it  a  fccond  Time,  ch.  33.  feet. 
14  to  20. 

Clipping.     See  COl'lU 

Coin. 

Judgment    in  Treafon  for   counterfeiting   it,  ch.   48. 

feet.  4. 
Reward  for  apprehending  a  Counterfeiter  or  Clipper  of 

it,  ch.  12.  feet.  25. 
Where  Clippers,  ^c.  difcovering  others,  are  intitled  to 

a  Pardon,  ch.  37.  feet.  4,  5. 

CoIInternl.   See  siffue- 

Whether  collateral  Matters  in  a  different  County  from 
that  of  an  Indidment  may  be  found  in  it,  ch.  25. 
feet.  34. 

Collesc  of  pDpncinnjs.   See  pijj^ncian^, 
Commanu, 

Where  it  makes  a  Man  an  Acceffary  before  the  Faft, 

ch.  29.  feet.  16,  18  to  23. 
Whether    Perfons   imprifoned  by  the  Command  of  the 

King,  ch.  15.  (feet.  36,  66  to  72.)  or  of  his  Juftices, 

(ch.    15.    feet.   37.)   be  bailable.      See  Title  B.ll!, 

under  Lett.  E.  I. 

acommifli'on* 

Whether  the  Court  of  the  Conftable  and  Marfhal  can 
be  ho! den  by  Commiffion,  ch.  4.  fe£t.  14. 

All  Commiffions  muft  be  agreeable  to  known  ftated 
Forms,  ch.  5.  feet.  2. 

Whether  Commiffions  of  Oyer,  U'c.  come  not  under 
the  general  Notions  of  Writs,  ibid, 

Whetlier  any  new  Commiffion  not  warranted  by  Pre- 
cedents be  legal,  ch.  I.  feet.  4  to  10.  ch.  6.  feet.  i. 

Whether  Commiffions  to  feife  Goods  without  legal 
Procefs,  or  to  enquire  of  Offences  without  giving  an 
Authority  to  determine  them  be  legal^  ch.  i.  feet.  7. 
ch.  5.  feet.  2. 

See  jaaociatiojT,  ^v^t  ano  SDcrmutcr,  &c.  dS^h 
2Dclt\)erv,  ptntc  and  Jufticcjs. 

How  Commlffioners  are  to   be  affigned   by   the  King 

for  the  Trial  of  Foreign  Treafons,  ch.  25.   fefl.  51. 

See  Courts,  Lett.  A.  and  3(llOgCS. 
Whether   Judges   Commiffions   be  determined   by   the 

Demife  of  the  King,  ch.  i.  feet,  ii,  12,  13. 
What  Commiffions  for  the  Peace  are  not  fo  determined, 

ch.  8.  fea.  30. 

Commitment. 


Whether  a  Clerk  conviacd  of  Manflaughter  fliall  be 
committed  or  bailed,  &c.   ch.  33.  feet.  121,  125. 

Where  Prifoners  arc  bailable  for  want  of  Form  in  their 
Commitment.     See  Wr,\\,  under  Lett.  L 

Perfons  apprehended  for  Crimes  not  bailable,  or  not  of- 
fering Bail  for  Crimes  bailable,  are  to  be  committed, 
ch.  16.  fed.  I. 


Whether  a  Juftice  of  Peace  may  commit  thofe  who 
refufe  to  be  bound  over,  or  to  do  the  Thing  he  has 
Power  to  requiie  them  to  do,  cli.  16.  feet.  2. 

Whether  a  Conftable  or  pr.vate  Perfon  may  commit 
Felons  arrefled  by  them,  or  whether  fuch  Commit- 
ment muft  be  by  Warrant  by  fome  Magiftiate,  ch. 
16.  feet.  3. 

A  Privy  Counfellor,  or  Secretary  of  State  may  com- 
mit for  State-Offences,  ch.  16.  feet.  4. 

B. 

A  Commitment  to  any  Prifon  out  of  the  Realm  is  il- 
legal, ch.  16.  feet.  5. 

Whether  it  muft  be  to  the  Common  Gaol,  ch,  16. 
feet.  6. 

Where  a  Prifoner  may  be  lawfully  detained  out  of  the 
Common  Gaol,  ch.  16.  feet.  9. 

Wliether  the  King's  Grant  can  authorize  a  private  Pri- 
fon, ch.  16.  feet.  7. 

Who  may  claim  a  Prifon  as  a  Franchife,  ibid. 

To  what  Gaol  he  (hall  be  committed  wlio  is  arrefted 
in  one  County  fcir  a  Felony  done  in  another,  ch.  16. 
feet.  8. 

Where  a  Prifoner  (hall  be  kept,  whom  the  Gaoler  will 
not  receive,  ch.  16.  feet.  9. 

The  Penalty  of  removing  a  Prifoner  from  one  Prifon 
to  another,  without  proper  Authority,  and  what  is 
a  proper  Authority  for  this  Purpofe,  ch.  43.  feet.  10. 

How  Juftices  are  to  take  the  Examination  of  Offenders, 
and  the  Information  of  others,  before  they  make 
a  Commitment,  and  how  they  ought  to  certify  fuch 
Examinations  and  Informations,  ch.  16.  feet.  II. 

How  long  a  Juftice  may  detain  a  Prifoner  in  order  for 
fuch  Examination,  ch.  16.  feet.  12. 

C. 

Under  whofe  Hand  and  Seal  a  Commit-  The  Form  of 
ment  muft  be,  and  to  whom  direfled,  the  Commit- 
ch.  16.  feet.  13.  ?iient. 

Whether  it  muft  be  in  Writing,  and  (hew  the  Autho- 
rity of  him  that  made  it,  and  the  Time  and  Place, 
ibid. 

In  whofe  Name,  and  under  whofe  Tcjie  it  muft  be  made, 
ch.  16.  feet.  14. 

Whether  it  may  order  a  fafe  and  clofe  Cuftody,  ch.  16, 
feet.  15. 

With  what  Certainty  it  muft  exprefs  the  Crime,  and 
whether  a  Commitment  for  Treafon  or  Felony  in 
general  be  good,  ch.  16.  feet.  16. 

Whether  it  muft  (hew  that  the  Party  was  charged  on 
Oath,  ch.  16.  feet.  17. 

What  is  a  good  Concluilon  of  fuch  Mittimus,  ch.  16. 
feet.  18. 

D. 

In  what  manner  Offenders  fent  to  Prifon  are  compel- 
lable to  bear  the  Charges  of  the  Conveyance,  ch. 
16.  feet.  10,  29. 

To  what  Juftices  Commitments  are  to  be  certified,  and 
how  the  Perfons  committed  are  to  be  delivered,  ch. 
16.  feet.  21,  22. 

Common  Into. 

I  &  2  Ph.  (Jf  M.  which  orders  that  all  Trials  of  Trea- 
fons (hall  be  according  to  the  Common  Law,  doth 
not  abrogate  35  H.  8.  concerning  the  Trial  of  Fo- 
reign Treafon,  (ch.  25.  feet.  53.)  Nor  26  or  33  H. 
8.  concerning  Forfeitures  for  Treafon,  ch.  49.  feet. 

21. 

Whether 
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Whether  it  abrogate  i  Ja"  5  £^  6  Ed.  6.  concerning  two  '  Conftabic  and  Marfhal  retrained  by  Statute  from  med 


Witnefles  in  Treafon,  ch,    25.  feet.    129,  142.  ch, 
49.  feet.  2.)  or  33  H.  8.  concerning    the  Trial   of 


Treafon,  tff 
40.  feet.  3. 


examined  by  the  Privy  Cour 


ch. 


eqii 


Commons  of  Counties  in  28  E.  3, 
holders,  ch.  9.  feet.  9,  10,  1 1. 

Computntfon,   See  f  cnt  nnn  Dnp. 
Concealment, 

Petit  Jurors  in  a  Lcet  amerceable  for  concealing  a  Mat- 
ter prefentable,  ch.  22.  feet.  24.  ch. 

Confcmom 


ivalent  to  Free- 


feet. 


dling  with  Pleas  and  Suits  touching  tlie  Commoa 
Law,  and  reftrained  to  Things  touchingDccdsof  Arms 
out  of  the  Reahn,  and  to  Things  that  touch  War 
within  the  Realm,  and  to  Appeals  of  Things  done 
out  of  the  Realm,  not  determinable  by  the  Common 
Law,  ch.  4.  fciSl.  4,  5.  See  JjpCtllS  under  Lett.  B,  F, 
Whether  they  have  Conufance  of  Dlfputes  concerning 
Precedency,  and  Satisfaction  in  Points  of  Honour, 
and  falfly  afTuming  Arms,  and  ScandJ  of  the  Gen- 
tility of  Families,  ch.  4.  feft.  7. 
Whether  they  can  punifli  private  Perfons  fcr  Marflial- 

ling  Funerals,  ch.  4.  fedl.  8. 
Whether  the  Lord  Marfhal  can  hold  the  Court  with- 
out a  Conftable,  ch,  4.   feft.  9. 
In  what  Manner,  and  by  what  Law  the  Court  proceeds, 

ch.  4.  fed.  1 1. 
Whether  an  Information  lie  in  it,  ch.  4.  fefl.  12. 
Whether  it  may  be  prohibited,  ch.  4.  feet.  13. 
What    is   fuch  a  ConfelFion    as   makes    no   WitnefTes    VVliether  it  may  be  holden  by  Commilfion,  ch.  4.  fed. 

neceflary,  ch.  25.  feet.  140. 
Exprefs  Confefiion,  what,  ch.  31.  feet.  I. 
Whether  to  be  received  after  Not  Guilty  plended,  ibid. 
Whether  it  eftop  a  Defendant  from  pleading  Not  Guil- 
ty, ch.  31.  ffcct.  2,  3. 
An   implied    Cunfeffion,  what,  and    the   EfFed  of  it, 

ch.  31.  feet.  3,  dift-. 
Whetiier  any  Confefllon  bar  the  Party  from  moving  in 

Arreft  of  Judgment,  ch.  31,  feet.  4. 
Where  it  may  be  allowed  for  Evidence,  ch.  46.  feet.  3. 
Whether  the  WitnefTes  of  a  Confefllon  out  of  Court 

be  Evidence,  eh.  56.  feet.  4. 
Whether  a  ConfefTion  when  given  in  Evidence  can  be 

taken  by  Parcels,  ch.  46.  feet.  5. 
Whether  a  Confeflion  exclude  from  Bail,  ch.  15.  feet. 


H- 


B. 


40. 

Whether  from  Clergy,  ch.  33.  feet.  3. 

Whether  from  making  Purgation,  ch.  33.  fe£l.   120. 

A  Statute  taking  away  Clergy  from  thofe  who  are  found 

Guilty,  extends  to  thofe  who  are  convided  by  Con- 

feflTion,  ch.  33.  feet.  28. 
Whether  one    who  has  confefTed  can  be  faid  to  fland 

mute  in  Refpc6l  of  his   fubfequent  Silence,  eh.  30. 

feet.  4 

See  H)emurrcr. 

CTonfcnt, 

Whether  a  Woman's  Living  with  a  Ravifher,  ISc. 
be  conclufive  Evidence  of  her  Confent,  ch.  33.  fed. 
68. 

Whether  one  under  the  Age  of  twelve  Years,  can  con- 
fent to  a  Ravifher,  ch.  23.  fed.  69. 

What  is  forfeited  by  fuch  Confent,  ch,  23.  feet.  61. 

ConfecUnto^js  of  tlje  peace.   See  pence,  a. 
Confpii-acp, 

Convldion  of  Confpiracy  difables  a  Man  from  being  a 
Witnefs  or  Juror,  ch,  43.  fed,  25,  ch.  46,  feet.  9. 


Conffiible, 

A. 
Court  of  Cm-     Tlie   Antiquity  and  N.Uure  of  the  Of- 
fiahle  and  fice   of   High-Conftable    of  England., 

Marjhal.  ch.  4.    fed.  I,  3. 

He  is  Keeper  of  the  Peace  throughout  the  Realm,  ch. 
8.  feet.  2, 


The  Antiquity  of  the  Offices  of  Con-     Canjlabhs  of 
ftables  of  the  Hundreds  and  Tithing^,     Hundreds, 
&c.  ch.  10.  fed.  33.  Sec. 

Their  Power  to  keep  the  Peace,  ch.  8.  fed.  6,  1 1. 
Affrayers, Night- walkers,  andHauntersof  Bawdy-houfes, 

&c.  to  be  arrrefled  by  them,  ch.  10.  feet.  34. 
Thofe  who    expofe    Ciiildren  in   the  Streets,  ch.    12, 

fed.  19. 
Felons.     See  Arrcjl  under  Lett.  D. 
Where  in  making  an  Arreil   they  need  not  fhew  their 

Warrant,  ch.  13.  fed.  28. 
Where  they   may   execute  a  Warrant  out  of  their  own 

Precinds,   ch.  13.  fed.  30. 
Whether    they    have  Power   to  commit  or   bail   thofe 

whom  they  have  arrefled,  ch.  15.  fed.  8,  g,  26.  ch. 

16.  fed.  3. 
What  Offences   are  to  be  prefented  by  them,  ch.  10. 

fed.  34. 
They  are  proper  Officers  for  executing  the  Wanants 

of  Juftiecs  of  Peace,  ch.  10.  fed.  35. 
Whether  of  Common  Right  they  may  ad  by  Deputy, 

ch.  10.  fed.  36,  37. 


Whether  they  are  to  be  appointed  by  the     Hoiv  appoint' 

Sheriff,  or  Steward,  bfc.  or  chofen  by     ed. 

the  Decennary,  ch.  10.  feet.  37. 
Whether  a  Cuflom   that   the  Inhabitants  of  a  Town 

fhall  ferve  the  Office  of  Conflable  by  Turns  be  good, 

ibid. 
Whether  a  Woman  may  ferve  the  Office  of  Conflable, 

ibid. 
Bv  whom  a  Conflable  may  be  removed,  ch.  10.  fed.  38. 
Whether  Attornies    and   Barrifters    are     JVlioarepri- 

privileged  from  being  Conftables,  eh.     vilegcd from 

10.  fed.  39.  being  Conjla- 

blcs. 
Whether  Aldermen  o^  London,  ch.  10.  fed.  40. 
Whether  Captains  of  the  King's  Guards,  ch.  10.  feet. 

41,.  . 
Whether  Apothecaries,  ch.  10.  fed.  45. 
Whether  all   pradifing  Pbyficians  as  well  as  thofe  of 

London,  ch.  10.  feet.  41,  44. 
Whether  all    Surgeons   as   well    thofe  of  London,  eh. 

10.  feet.  42,  43. 
Whether  Gentlemen  of  Q^iality,  eh.  10.  feet,  41; 

Whether 
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Whether  one  may  be  committed,  fined,  or  amerced  or 
indifled,  for  refufing  to  be  fvvorn  Conftable,  cli.  lo. 
feet.  46. 

What  ought  to  be  the  Form  of  the  Indiflment,  ibid. 

Whether  the  Court  of  King's  Bench  will  command  an 
Adniiflion  or  Reftitution  into,  or  Difcharge  from 
the  Off-ce  of  Conftable,  ch.  10.  feet.  47. 

What  Power  of  this  Kind  Juftices  of  Peace  have  in  Re- 
lation to  Conftables,  ch.  10.  feet.  48,  49,  50. 

Conni'uaioih   See  S)tntute» 
dontempt. 

Where  it  makes  a  Man  liable  to  an  Attachment.     See 

the  Title  of  iltfiUblllEllt. 
It  is  a  Contempt  to  advife  one   againfl   whom  a  War- 
rant is  ifT.ied,  to  abfent  himfelf,  ch.  29.  feet.  4. 
Whether  the  Temporalities  of  a  Bifhop  may  be  feifed 

for  Contempts,  ch.  33.  feet.  1 1 6. 
Commitments  for  Contempts,  whether  bailable,  ch.  15. 

fea.  37,  64,  76.     See  liSail,  Lett.  I. 
Contempts  in  any  Court  of  Record  fineable,  l^c.  ch. 

10.  feet.  15,  17. 
And  punifhable  by  Imprifonment  alfo  by  any  Court  of 

Record  except  the  Leet,  ch.  i.  feet.  15. 
An  Amercement  for  a  Contempt  needs  no  AfFeerment, 

ch.  10.  feet.  19. 


Contra  paccm,  Conlra  Coromtn,  i^c.  See  ^fllDicrmClli,  I. 


Contra    formam    Statuti.      See    SiHtltCtincn? 

statute. 


K,  and 


Coroner, 

A. 

Coroner  an  antient  Officer,  ch.  9.  feet.  r. 
Wlience  fo  called,  ibid. 
The  Number  of  them  in  each  County,  ibid. 
fFeJfm.  I.    requires    that    they   ftiall   be     Knights. 

Knights,  ch.  9.  feet.  2. 
Whether  the  Intent  hereof  be  not  anfwered  by  chufing 

Men  of  Good  Ability,  ch.  9.  feet.  3. 
14  £.  3.  requires  that  they  have  Land  in  Fee,  ch.  g, 

feet.  4. 
Their  Office   determines    not   by    the  Demife    of  the 

King,  ch.  9.  feet.  5. 
The  Form  of  the  Writ  for  their  Elec-     EleHion. 

tion,  ch.  g.  fed.  6. 
In  what  Manner  they  are  to  be  fworn,  ch.  9    feet.  7. 
If  infufficient,   the  County  muft  anfwer,   cli.  9.  feet.  8. 
They   are  to  be  chofen  by  the  Freeholders,  ch.  9.  fc(Et.- 

g,  10. 
The  Franchife  of  making  them  cannot  be  claimed  by 

Prefcription,  ch.  g.  feet.  11. 
For    what  Caufes,  and    by    what   Writ     Difcharge. 

they  may  be  difcharged,  ch.  g.  feet.  12. 
How  the  Writ  for   their  Difcharge  may  be  fuperfeded, 

ch.  9.  fed.  13. 

B. 


Whether  a  Coroner  be  a  Keeper  of  the  Peace  and  may 
grant  Procefs,  and  may   take  Sureties  for  it,  ch.  8. 
fea  5. 
How   far  he  has  Jurifdi£tion  over  Of-     Sea. 

fences  on  the  Seas,  ch.  9.  feet.  14. 
How  far  over  Offences  within  the  Verge     Verge  of  the 
of  the  King's  Court,  ch.  9.  feet.  15.     Court. 
Ornn^liffinii  ''^"   Indiflment  before  a  Coroner  of  the  County,  and 

VLUllUlttlUU.  ^  Coroner  of  the   King's  Houfe,  of  an  Offence  not 

Whether  on  a  Joint   Indidment  fome  of  the  Defen-'      laid  within  the  Verge,  void,  ch.  g.  feet.  16. 

dants  may  be  acquitted,  and   others  convided,  ch.  i  Whether  an  Indiflment  can  be  well   taken  by  one  and 

25.  feet.  89.  ■'--  '""  — -  o— '■—   I— :-~  o „r  .u„  n ...    __j 

Whether  a  Convi£tion   on    one    Profecution    may    be 
pleaded  to  another.     See  ASufrcfoifS  acqtitt,    &c. 


Lett.  C 
Where  a   Conviftion    difables   a    Man   fro.n    being  a 

Witnefs  or  Juror,  ch.   46.  feet.   19  to  24.  ch.  43. 

feet.  25. 
Whether  a  Certiorari  be  grantable  after  a  Convidtion, 

ch.  27.  feet.  31,  32. 
Statutes  excluding  from  Clergy  Perfons  found   Guilty, 

extend  to  thofe  who  are  convitled  by  Confeflion,  ch. 

27.  feet.  28,  31. 
Perfons  convifl  of  Felony,  tff.  not  bailable,  except  by 

the  King's  Bench  in  Special  Cafes,  ch.  15,  feet.  40, 

80. 

Cooli.   SeeCIjncge, 
Copp. 

Where  a  Defendant  (hall  have  a  Copy  of  the  IndiiSt- 
ment,  xh.  39.  feet.  13,  14,  15. 


Whether 
feet.  7 

Corbet^  Sir 


CoppIjOlD* 

forfeitable  for  Treafon  or  Felony,  ch.  49. 


Cafe,  ch.  15.  feet.  67  to  ;i. 


the  fame  Perfon,  being  Coroner  of  the  County,  and 
of  the  King's  Houfe,  ch.  g.  feet.  17. 
Where  the  Coroner  of  the  King's  Houfe  may  inquire 
of  Death  without  the  Coroner  of  the  County,  ch. 
g.  feet.  18. 


In  what  Manner  he  is  to  take  an  Inqui-     Inquifttion  of 

fition  of  Death,  ch.  g.  feet.  19,  20.       Death. 
He  is  to  enquire  of  the  Death  of  thofe  who  die  in  Pri- 

fon,  tho'  not  mentioned  in  the  Statute  De  Officio  Co- 

ronatorii,  ch.  9.  feet.  21. 
The  Inquifition  muft:  (hew  where  it  was  taken,  and  the 

Jurors  Names,  and  that  they  were  fworn,  but  needs 

not  fliew  that  they  were  of  the  next  adjacent  Towns, 

ch.  9.  feet.  22. 
How  it  muft  fliew  that  the  Coroner  was  Coroner  of  the 

Place,  ch.  25.  feet.  119,  128. 
It  is  void  unlefs  taken  on  View,  ch.  9.  feet.  23. 
Who  fliall  take  the  Inqueft  where  the  Body  cannot  be 

viewed,  ibid. 
Townfhip,  iSc.  amerced  for  fuffering  a  Body  to  lie  till 

it  be  putrified,  ibid. 
Where  a  Body  may  be  taken  up  in  order  to  be  viewed, 

ibid. 
Where  an  Inquifition  (hall  not  be  received  for  having 

been   taken  too  long  a  Time  after  the  Body   hath 

been  buried,  ch.  9.  fefl:.  24. 
Whether  the  Inquifition   muft  be  taken  in  the  fame 

Place  where  the  Body  was  viewed,  ch.  9.  feet.  25. 

Whether 
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Wliether  it  be  voiJ  as  to  Acceflarles,  cli.  9.  feet.  26, 
27. 

Whether  it  ouglit  not  to  inquire  of  the  Circumftances 
and  Caufes  of  the  Death,  ch.  9.  feet.  28. 

Where  it  (hall  caufethc  Townfliip  to  be  amerced  which 
fuftVrs  the  Offender  to  efcape,  or  thro'  whofe  Negled 
of  repairing  a  Bridge,  iSc.  the  Deaih  iiappeneJ,  ch.  9. 
feet.  28,  29. 

The  Puoiftment  of  a  Coroner  for  being  remifs  in  ta- 
king an  Inqiiilition,  ch.  9.  feet.  29,  30. 

For  not  certifying  it  to  the  next  General  Gaol-Deli- 
very, ch.  9.  feet.  30. 

In  what  IVIanner,  and  under  what  Penalty  he  is  to 
take  and  certify  the  Evidence,  and  bind  over  the 
Witneffes,  ch.  9.  feet.  31. 

Whether  the  Judges  may  compel  the  Petit  Jury,  acquit- 
ting a  Defendant  of  fuch  an  Inquifition,  to  find  by 
what  other  Means  the  Deceafed  came  by  his  Death, 
ch.  9.  feet.  33. 

D. 

Whether  a  Coroner    may  inquire  of  Houfe- breaking, 

Rape,  and  Breach  ofPrifon,  cb.  9.  feet.;  35. 
Whether  of  TfL-afure- Trove,  and  Royal  Filhes,  ch.  9. 

feet.  36,  37. 
He  may  receive  Appeals  of  Felony  and  Mayhem,  ch.  9. 

feet.  39. 
Whether  he  be  the  only  Judge  in   fuch  Appeals,  and 

the  Shcrit}'*s   Prefence  be  only  required  for  his  taking 

a  Counter- Roll,  ibid. 
Whether  he  can  receive  art  Appeal  or  Abjuration  of  an 

Offence  out  of  the  County,  ch.  9.  feet.  40,  43. 
Whether  he  can  try  the  Appellees,  and  what  procefs  he 

may  award  againll  them,  ch.  g.  feet.  41. 
Tlie  Certiorari  for  the  Removal  of  fuch  Appeal  muft  be 

diretflcd  to  him  and  the  Sh.eriff,  ch.  9.  feet.  42. 
Whether  he  may  receive  the  Appeal  of  an  Approver  of 

an  Offence  in   the  fame  or  a  differenfCouiUy,  and 

what  Procefs   he  may  award    thereon,  and   whether 

he  may  award  an  Exigent,  ch.  9.  feet.  43.  ch.   24 

feet.  2  2. 
How  far  he  may  take  an  Abjuration,   or  the   Confef- 

fion  of  the  Breach  of  Prifon,  or   the   Confeflion  of 

that  or  any  other  Felony   by  an  Approver,  ch.   9 

feet.  44. 


Where  Coroners 'a£t  judicially,  the  AG.  of  any  one  of 
them  is  an  A£l:  of  all,  but  not  where  they  acit  mini- 
fterially,  ch.  9.  feet.  45. 

After  a  Caufe  is  at'achcd  in  one  as  Judge,  the  Proceed- 
ing of  any  o'her  will  be  void,  il/id. 

Fee.  Whether  a  Coroner  may  take  a  Fee   in 

any  other  Cafe  except  That  of  Perfons 
flain,  and  wliether  in  Cafe  of  Death  by  Mifadventure, 
ch.  9.  feet.  46,  47,  48. 


Whether  a  Coroner's  Record  of  an  Abjuration,  orCon- 
fefCon,  admit  of  any  Traverfe  to  its  Truth,  or  Plea 
of  its  being  unfairly  taken,  or  concerning  the  Zdenti- 
ty  of  the  peifon,  ch.  9.  feet.  49. 

Wliether  the  Judge  may  not  take  an  Inquiry,  Ad  in- 
fonnandam  confcientiam,  ibid. 

Whether  an  Efcape  found  before  a  Coroner,  be  traverf- 
able,  ch.  9.  feet.  50. 

Wliether  the  Flight  of  one  found  Guilty  of  Homicide 
before  the  Coroner  be  traverfable,  and  whether  ii 
11. all  be  avoided  by  a  contrary  finding  before  Juftice^ 
Vol.  II. 


of  Oji^r,  and  what  is  forfeited   by  it,  eh.  9.   feet.   51. 

ch.  49.  feet.  14. 
Whether  a  Coroner's  Inquefl  finding  one -a  Felo  de  fv, 

be  traverfable,  ch.  9.  feet.  52. 
Where  a  Melius  inquirendum  (hall  be  awarded  on  f-iCii 

Inquefl:  for  the  Coroner's  Mifbehaviour,  ch.  g.  fe;;r. 

53- 

Corporation. 

Whether  there  be  any  Nceellity  that  Jurors  have  a  Free- 
hold for  Trials  ill  Corporations,  ch.  43.  feet.  12,  i.i, 
24. 

cro?rc(fion. 

Where  Perfons  cnnvid  of  Larceny  may  be  fent  to  t!.; 
Houfe  of  Corredion,  ch.  33.  feet.  134. 

Corruption  of  T'looU* 

Judgment   by  the  Civil  Law  corrupts  not '  the  Bloo.f, 

ch.  4.  feet.  10.  ch.  23.  feet.  12. 
Every    Attainder  of  l^e^ifon   and   Felony   takes  av.'?./ 

the  Nobility   and  Gentility  of  the  Peribn   attainted, 

ch.  49.  feet.  47. 
And  difenableS  him  from  inheriting  or  being  inherited, 

ch.  49.  feet.  58. 
And  bars  all  otiiers  from  deriving  a  Defcent  from  ar.y 

Anceftor  thro'  him,  ch.  49.  tcct.  49. 
Yet  it  leaves  the  Party  a  Capacity  to  purchafe  for  t!  c 

King's  Benefit,  neither  will  it  during  his  Life  fiiff  r 

his  Younger  Brother  to  be  Heir  to  the  Father,  t... 

49.  feet.  50. 
It  cannot   be  abfolutcly  falved  without  an   Ad  of  Pa.- 

iiament,  ch.  37.  feet.  57.  ch.  49.  feet.  51. 

CofifJ. 

For  cofls  on  an  Information  Criminal,  or  qui  tanif  See 

3i'.fi3:intUicn,  A.  F.  r 

Where  a  Pardon  will  difcharge  Cofls  given  by  a  Spiri- 
tual Court,  eh.  37.  feet.  43,  53. 

How  tliey  are  to  be  taxed  on  the  Removal  of  an  \I- 
di(5^iTient  by  Certiorari,  ch.  27.  feet.  56,  57. 

Counfcl. 

No  onefliall  have  Counfcl  on  the  General  IlTue,  unlcfi 
fome  doubtful  Point  of  Law  arife,  ch.  39.  feet.  1. 

Inffances  of  fuch  Points,  eh.   39.  feet.  4. 

The  Reafon  of  the  Law  in  this  cafe,  ch.  39.  feet.  2. 

The  prifoner  mufl:  propofc  the  Point,  ch.  39.  feet.  £. 

But  in  Appeals,  -ch.  39.  ftct.  3.)  and  upon  Special  Plc.n 
and  Affignments  of  Error,  (ch.  2^.  feet.  29.  ch.  39, 
feet.  5.)  the  Defendant  Ifiail  have  Counfel. 

But  not  for  a  Qi^ieftion  concerning  Parliamentary  Pro- 
ceedings, ch.  39.  feet.  6. 

Wliether  any  one  may  be  Counfel  who  is  not  aflignc  i 
by  the  Court,  ch.  39.  feet   5,  7. 

Whether  the  King's  Counfel  may  be  (o  afTigned,  ch. 
39.  feet.  9. 

Whether  a  Counfel  once  affi.:ned  can  be  difehargtd 
without  the  Prifoner's  Confent,  ch.  39.  feet.  8. 

What  Proviiion  is  made  by  Statute  for  Counfel  in  Tfca» 
fon,  ch.  39.  feet.  10,  ii,  12. 

Co\3in.  See  picaUinij. 
Counfellor. 

Where  liable  to  an  Attachment,  ch.  22.  feet.  30. 
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Count. 

A  Count  which  doth  not  puf  fue  a  Writ  abates  it.     See 

abatement. 

For  the  Form  of  the  Count  in  an   Appeal.     Sec  ^p: 

pe.iJ,  Lett.  M,  N,  O. 
For  the  Form  of  a  Count  or  Avowry  for  the  Recovery 

of  an  Amercement  in   the  Torn  or  Leet,   ch.    lo. 

feet.  21,  22. 
Where  a  Woman's    Confent   to   a   Raviflier   (hall   be 

taken  by  Implication  in  a  Count  in  Appeal  of  Rape, 

ch.  23.  feet.  63. 
How  an  Appellee  may  be  proceeded  againft  at  the  Suit 

of  the  King  on  the  Count  in  Appeal  after  a  Nonfuit 

of  the  appellant,  ch.  25.  feet.  7  to  13. 

Countci-=EoIU 

,  Sheriff  to  have  a  Counter- Roll  with  the  Coroner,  ch.  9. 
feet.  39. 

Countp. 


In  what  County  Appeals  are  to  be  brought,  ch.  23.  feet. 

35,  47' 71- 

Whether  a  Coroner  may  receive  an  Appeal  of  an  Of- 
fence out  of  his  own  County,  or  award  Procefs  out 
of  it,  ch.  9.  feet.  40,  43.     See  (ZE'ilol^ST'Cittlcrg. 

Whether  Juftices  of  Oyer,  i^c,  may  fit  in  one  County 
to  try  Offences  in  another,  ch.  5.  feet.   18. 

Whether  a  Man  can  be  put  to  anfwer  in  one  County 
for  an  Offence  in  another,  ch.  25.  feet.  34. 

Whether  a  Grand  Jury  can  find  an  Indidlinent  of  an 
Offence  out  of  their  own  County,  ch.  25.  feet.  34. 

Whether  a  Man  can  be  found  Guilty  of  an  Indictment 
on  Evidence  of  a  Fact  out  of  the  county,  ch.  35. 
feet.  3.  4.  ch.  25.  feet.  34,  35.  ch.  46.  feet.  34. 

Whether  an  Acquittal  of  an  Offence  in  one  County, 
be  any  Bar  to  an  Indictment  in  another,  ch.  35.  feet. 

3.  4- 

"Whether  the  County  in  which  the  Offence  arofe  be 
fufficiently  (hewn  by  being  put  into  the  Margent  of 
the  Indictment ;  and  whether  in  any  cafe  it  may  be 
taken  by  Intendment,  ch.  25.  feet.  34, 

Whether  there  be  any  Difference  in  this  refpect  be- 
tween Offences  tranfitory  and  local,  ch.  25.  iect.  35. 

In  what  County  Homicide  in  one  county  from  a  Stroke 
in  another  is  indictable,  ch.  25.  feet,  36. 

In  what  County  a  Nufance  in  oj>e  County  to  another, 
ch.  25.  feet.  37. 

In  what  County  Goods  (lolen  in  one  County  and  car- 
ried into  another,  ch.  25.  feet.  38. 

In  what  County  a  Woman  taken  by  Force  in  one 
County  and  carried  into  another,  ch.  25.  feet.  40. 

B. 

Whether  one  be  indictable  here  for  a  fecond  Marriage 

■where  the  firft  was  beyond  Sea,  (J  e  converfo,  ch,  25 

feet.  39. 
Where  Counterfeiting  the  Coin,  and  Felonies  in  I^aks 

are  indictable,  ch.  25.  feet.  41. 
Wliether  an  Acquittal  in  Wales  be  a  good  Bar  of  an 

Indictment  in  England,  ch.    25.   feet.   42.  ch,   35. 

feet.  10. 


In  what  County  Treafons  and  Felonies  upon  the  Sea  are 
indictable,  ch.  25.  feet.  43  to  48. 


In  what  County  Treafon  beyond  Sea  was  indictable  at 

Common  Law,  ch.  25.  feet.  48. 
In  what  County  by  25  H.  8.  ch.  25.  feet   49, 
From  what  County  the  Petit  Jurors  (hall  come  where 

the  Court  which  took  the  Indictment  of  fuch  Trea- 
fon, removes  into  a  different  County,  ch.   25.   feet. 

50. 
What  is  a  fufficient  AiTignment  of  Commiflioners  by 

the  King  in  Purfuance  of  this  Statute,  ch.  25,  feft. 

51- 
Whether  Treafons  in  Ireland  are  within  the  Purview 

of  it,  ch.  25.  feet.  52. 
Whether  it  be  repealed  by  i  £3"  2  Ph.  ^  Ma.  ch.  25. 

fed.  53. 
Acceffary  in  one  county  to  a  Felon  in  another,  where 

indictable,  ch.  25.  feiSt.  54.  ch.  29.  feet.  48.  to  the 

End  of  the  Chapter. 
In   what    County   a   ^i  lam   may   be    brought.     See 

3infc?matton,  C 

From  what  County  the  Jury  for  the  Trial  of  a  Caufe 
is  to  be  returned,  ch.  40.     See  3'tIl'02S,  A, 

How  far  Juftices  of  Peace  for  the  County  may  aft  out 
of  it,  or  within  a  Liberty,  ch.  8.  fe£t.  29. 

D. 

Where  a  Man  found  Guilty  in  one  County  of  a  capi- 
tal Offence  therein,  within  the  Benefit  of  Clergy, 
(hall  be  ouftcd  of  his  Clergy  in  Refpeft  of  an  Of- 
fence in  another  County,  ch.  33.  feet.  80,  81,  82. 
83,  84,  94,  102. 

To  what  Gaol  a  Man  (hall  be  committed  who  is  ta- 
ken in  one  County  for  an  Offence  in  another,  ch. 
16.  fea.  8. 

Whether  a  Man  may  be  executed  in  a  different  County 
from  that  in  which  he  was  condemned,  ch.  51. 
feet.  2. 

Where  Procefs  may  be  awarded  into  a  County  different 
from  that  wherein  the  Court  fits,  ch.  27.  feet,  i. 


Whether  all  Perfons  be  bound  to  take  Conufance  of 
Attainders  in  their  own  County,  ch.  29.  feet.  39. 
See  /5ottCC. 

A  City  and  the  County  thereof  prima  facie  equivalent, 
ch.  23.  fca.  120. 

Countp  pnlntiue*   See  palatine* 
Coui't. 


All  Courts  muff  derive  their  Jurifdiction  from  the 
Crown,  ch.  I.  feet.  r. 

Whether  the  King  in  Perfon  can  fit  in  Judgment  upon 
an  Indictment,  ch.  I.  feet.  2. 

Whether  in  Caufes  between  Party  and  Party,  ch.  r. 
feet.  3. 

Whether  he  can  add  to  or  otherwife  alter  the  Jurifdic- 
tion of  an  ancient  Court,  ch.  3.  feet.  3.  4.  6. 

Whether  he  have  delegated  his  whole  judicial  Power 
to  his  Courts,  ch.  i.  fe6t.  3,  4, 

B, 

Whether  all  Courts  of  Record  may  fine     Courts  of  Rt- 
and  imprifon  and  keep  the  Peace,  and     cord. 
whether  any    other   Court  have    the 
like  Power,  ch.  i.  feet.  14,  15.  ch.  8.  feet.  3. 

Whether  their  Proceedings  be  removable  without  Writ 
of  Error  or  Catiorari,  ch.  i.  feet.  14, 

Whether 
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Whether  they  admit  of  any  Averment  againft    their 

Truth,  ibid. 
How  they  may  punifli  Contempts,  ch.  r.  feft.  15. 
Whether  they  may  difcharge  the  Arreft  of  their  Suitors, 

Ifc.  ch.  I.' feet.  18. 
In  what  Courts  an   Informer  qui  iam  muft  fue.     See 

3!nfo;mation,  C. 

Judgment  for  ftriking,  bfc.  in  a  Superior  Court,  ch.  48. 
feet.  IX,  12. 

C. 

Where  the  Court  fhall  judge  in  Difcrelion  what  is  a 
reafonable  Time  for  bringing  an  Appeal  of  Larceny 
or  Rape,  ch.  23.  feet.  48,  51,  52,  72. 

Whether  it  may  allow  a  Cleik  his  Clergy  who  doth 
not  demand  it,  ch.  33.  feet.  112, 

Whether  the  Court  or- Ordinary  fhall  determine  whe- 
ther a  Perfon  be  intitlcd  to  the  Benefit  of  Clergy,  ch. 
33.  feet.   113. 

Whether  the  Court  my  inquire  without  a  Jury  of  frefh 
Suit,  ch.  33.  feet.  52. 

Whether  of  other  Matters  inquirable  by  an  Inqueft  of 
Office,  as  of  the  Damages  of  an  Appellant,  ch.  23. 
feet.  52,  53,  147. 

Whether  it  may  increafe  or  abridge  the  Damages  found 
by  an  Inqueft  of  Office,  ch.  23.  feet.  147.  and  feet. 
151. 

Whether  it  may  inquire  of  the  Sufficiency  of  an  Ap- 
pellant to  anfwer  Damages,  ch.  23.  feet.   15  I. 

It  is  not  bound  of  Right  to  admit  one  to  be  an  Ap- 
prover, ch.  24.  feet.  9,  12. 

Its  Delay  ought  not  to  prejudice  any  one,  ch.  36.  feet. 

H- 

Where  Perfons  under  the  Commitment  of  a  Court  are 
bailable.     See  liBiUl,   under  Lett.  E.  I. 

D. 

Inferior  Inferior  Courts,  where  liable  to  an  At- 

Courts.  tachment  for  adting  without  Jurifdic- 

tion,  ch.  22.  feet.  25. 

Where  for  acting  unjuftly,  oppreffively,  or  irregularly, 
ch.  22.  fed.  26. 

Where  for  refufing  to  do  Jufticc,  ch.  22.  feet.  27. 

Where  for  Contempts  of  Superior  Courts,  ch.  22  feet. 
28,  29. 

Where  it  is  good  Ground  of  an  Attachment  to  make 
Ufe  of  the  Procefs  of  a  Superior  Court  as  a  Stale  to 
help  the  Jurifdidion  of  an  Inferior  one,  ch.  22.  feet. 
40. 

Where  Perfons  committed  by  inferior  Courts  are  bail- 
able, ch.  15.  feet.  77,  78,  79. 

Where  an  inferior  Court  may  be  fuperfeded  by  a  Ce?-- 
tiorari.     See  Ccl'tlOiait,  Lett.  G. 

In  what  Cafes,  and  how  far  a  Suit  in  a  Spiritual  Court 
may  be  difcharged  by  the  King's  Pardon,  ch.  37. 
feet.  41,  42,  43. 

For   other    Matters,    fee  CDomintfi'Xlt,    3!uDgCS, 

Kurtsoictioii,  and  aDfflce  of  tf)c  Court,  and 
S^ifcrction,  and  eicrgc  of  tl;c  Cciirt. 

The  Confequence  of  becoming  a  Craven  or  crying 
Coward,  ch.  45.  fed.  3. 

Reftored  by  burning  in  the  Hand,  ch.  33.  fefl.  129. 
Or  by  a  Pardon,  ch.  37.  fe£t.  48  to  53. 

<EuftcDia  C^arcfcljalli,  ch.  6.  fed.  5.  ch.  23.  fed.  4. 


Cuffom. 

Whether  it  be  a  good  Cuftom  to  ferve  the  Office  of 
Conftableby  Turns,  £5/V.  ch.  13.  feft.-  37. 

Whether  the  Cuftom  of  any  other  Place  flial!  prevail 
againft  the  Privileges  of  the  Officers  of  the  Courts 
oUVcJhninfler  Hall,  ch.  10.  feft.  39. 

Whether  a  Cuftom  to  make  By-Laws  in  a  Leet  con- 
cerning Matters  of  PriyatC  Intereft  be  good,  ch.  10. 
fed.  63.  ■ 

Cti«o0  Eotiilojum, 

Whether  he  can  certify  the  Records  of  the  Scffions  ef 
the  Peace,  ch.  27.  feiSt.  42. 

Cutpurfc* 

Whether  cufted  of  Clergy,  ch.  33.  feet.  59,  60. 
On  Indiflment  of  what  Form,  ch.  33.  feft.  25. 


FO  R    Damages    in    Appeal,      See    0Jjpcal    under 
Lett.  R. 
Whether  they  may  be  aireHed  by  the  Court  without 

any  Inquiry  by  Jury,  ch.  23.  feet.  52,  53,  142. 
Whether  Damages  found  by  a  Jury  may  be  increafed 

or  abridged  by  the  Court,  ch.  23.  feet.  147. 
Whether  any  Damages  can  be  given    upon  an   Indii5t- 
ment  to  the  Party  grieved,  ch.  25.  feft.  3. 

Dap. 

No  Fraftion  of  it  to  be  allowed,  ch.  23.  feet.  34. 
How  far  neceftary  to  be  fet  forth  in  an  Indidment  or 
Appeal,  ch.  25.   feft,  77  to  83.  ch.   23.   feift.  86  to 

90.    See  3|r.r)i(tnicnte,  H. 

Miftake  of  the  Day  not  material  upon  Evidence,  ch» 
23,  fed.  88.  ch.  46.  {^a..  32.  ch.  25.  feft.  81. 

Wliere  Suits  are  put  without  Day  by  the  Demife  of 
the  King,  ch.  27.  fe6l.   104,  IC5. 

Where  by  the  Juftices   not  coming,  ch,  27.  feet.   136, 

See  SDifcontumancc. 

Deceit. 

Where  a  Deceit  tending  to  impofe  on  a  Court  is  a 
good  Ground  of  Attachment,  ch.  22.  fe(ff.  43. 

Dccc^ffealei;^. 

What  Recognizance  is  required  for  a  Certiorari  for  Re- 
moval of  a  Convidion  of  Deer-ftealing,  ch.  27, 
feci.  60. 

Default. 

What  Procefs  (hall  be  awarded  upon  a  Default,  ch.  27, 
feet.  19,  20. 

Delay. 

No  one  fhall  receive  Prejudice  by  the  Delay  of  the 
Court,  ch.  36.  fe(fl.  14. 

Where  fuch  Delay  is  a  good  Ground  of  an  Attach- 
ment, ch,  22,  feet,  27, 

iDemano. 
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Whether  the  Benefit  of  Clergy  Ciall  be  allowed  w'hera 

it  is  not  demanded,  ch.  33.  feet.  112. 
At  what  Time  it  may  be  demanded,  ch.  33.  fe£l.  IIO. 
Whether  it  may   be  demanded  by  the  Ordinary  on  tlse 

Behalf  of  a  Prifoner,  ch.  33.  fe£l.  113. 

Den>ife» 

Whether  all  Commiffions  determine  by  theDemlfe  of 

the  King,  cl;.  i.feet,  11,  ^2,1.3. 
Whether  fuits'are  put  by  it  without  Day,  ch.  27,  104, 

105.  .    -  ..  - 

Demurcer* 

Wliether  a  general  Demurrer  being  adjudged  againft  a 
Prifoner,  Judgment  and  Execution  fhall  go  againll 
him,  or  whether  he  may  plead  the  General  IfTue,  ch. 
31.  feet.  r. 

Whether  a  Demurrer  for  the  Infufficiency  of  an  Ap- 
peal, or  concluding  with  a  Prayer  that  the  Writ  may 
be  quafhed,  bar  the  Party  from  taking  the  General 
IfTue,  ch.  31.  feet.  6. 

Whether  there  be  any -Demurrer  in  Abatement,  ihici. 

Whether  a  Demuri-er  may  be  received  after  I.Tue  or 
Verdia,  ch.  3i.fect;  8. 

Whether  he  who  demurs  can  be  faid  to  fland  Mute,  ch. 
30.  feet.  3. 

Whether  an  Appellant  may  be  nonfuitcd  after  a  De- 
murrer, ch.  23  feet.  95. 

Whether  an  Informer  qui  tarn  may  demur  to  a  Plea 
without  the  Attorney  General,  ch.  26.  feet.  72. 

Who  are  Denizens  within  the  Statute  cle  mcd'uiate 
lingua,  ch.  43.  feet.  39. 

Where  it  is  a  good  Plea  that  another  IndJdment,  In- 
formation, or  Appeal  are  depending  for  the  fame 
Thing,  ch.  34.  feet,  I.  ch.  26.  feet.  63. 

Whether  an  Appeal  depending  before  Juftices  in  Eyre 
be  pleadable  to  one  brought  in  the  King's  Bench  in 
the  fame  County,  ch.  3.  feet.  11. 

Where  an  Appeal  removed  by  Certiorari  may  be  fuid  tO; 
be  depending  in  tlie  Court  above,  ch.  23.  feet.    126.! 

Where  an  information,  t^c.  may  be  faid  to  be  depend- 
ing, ch.  26.  feet.  63. 

Depofitionjj* 

Where  Evidence,  ch.  46.  feet.  6  to  14. 

Dep^iUatfoiu 

Where  avoidable  by  a  fubfequent  Pardon,  ch.  37.  feet. 

53- 
WiiLtlier  a  Clerk  who  has  been  admitted  to  his  Clergy 
for  a  Crime  may  be  afterwards  deprived  for  it,  ch. 
33.  feet.  130. 

Deputy 

Whether  a  Judge  may  adt  by  Deputy,  ch.  i.  feet.  9. 
Whether  a  Certioari  direded  to  a  Judge  may  be  re- 
turned by  liis  Deputy  without  (hewing  a  Power  to 
make  a  Deputy,  ch.  27.  feet.  71. 
I 

I 


Whether  a  Conflable.  of  Cotpmon.^ight  may  aft  by 
Deputy,  ch.  10.  feet.  36,  37. 

Gaoler,  how  far  punifljable  for  the  Default  of  a  De- 
puty, ch.  19.  feet.  27.  .1   .;■'. 

Dcfceiit* 

No  one  can  derive  a  Defcent  thro'  one  whofe  Blood  .is 

corrupted,  ch.  49.  feet.  49. - 
Defcent  from  Brother  to  Brother  is  immediate,  ibid. 

De  fon  to2t  Demefite. 

Whether  it  anfwers  all  the  feveral  Matters  alledged  in 
a  Bar,  ch.  12.  feet.  18. 

Debt, 

Fines  and  Amercements  in.  the  Torn  or  Leet  are  reco- 
verable by  A(flion  of  Debt,  ch.    10.  feet.  20. 

What  ought  to  be  the  Form  of  the  Declaration  in  fucTi 
A£lion,  ch.  10,  feet.  21,  22. 

Whether  the  Defendant  may  wage  his  Law,  ch.  10. 
feet.  31. 

Detainer* 

Where  an  Attorney  may  juflify  the  Detaining  of  his 
Clients  Writings,  ch.  22.  feet.  10. 

iDiijm'tp. 

Whether  a  Juftice's   Commillion  is  determined  by  the 

Acceptance    of  a  new  Name  and  Dignity,    ch.   5. 

feet.  6. 
A  Peer  is  to  be  named  by  his  moft  Noble  Name  cf 

Dignity,  ch.  23.  feet.  103. 
A  Nobleman's  Name  of  Dignity  will  fupply  the  Want 

of  the  Surname,  ch.  23.  feet.  loi. 
Garter  King  at   Arms,  a  Name  of  Dignity,  eh.   25. 

feet.  71, 
The  Omiffion  of  a  Name  of  Dignity,  a  good  Plea  in 

Abatement,  ch.  23.  feet.  loi.  ch.  25.  feet.  71. 

D(fcontiminnce« 


What  fhall  be  called  a  Difcontinuance,  and  what  a 
Mifcontinuanee,  eh.  27.  feet.  89,  103. 

Whether  a  Dijlringas  being  returnable  a  Day  after  the 
Venire  malce  a  Difcontinuance,  ch.  27.  feet.  90. 

Whether  a  Term  intervening  between  the  Tejle  and 
Return  of  a  Capias,  ch.  27,  feet.  91. 

Or  a  Day  given  to  a  dlflant  Term,  ch.  27.  feet.  92. 

Or  an  Adjournment  of  the  Term  without  an  Adjourn- 
ment of  the  Suit,  ch.  27.  feet.  93. 

Or  a  Variance  between  the  Original  and  Procefs,  l^c. 
ns  to  the  Defcription  of'the  Parties,  eh.  27.  feet.  94. 

Or  the  Want  of  a  Continuance  of  the  Procefs  againft 
the  Jurors,  ch.  27.  feet.  95. 

Or  a  Variance  between  the  firft  and  fubfequent  Procefs 
againft  Jurors,  or  an  Omiffion  in  fuch  Procefs,  or 
the  iliuir.g  of  it  without  any  Award,  ch.  27.  feet. 
96,  97,  98,  99. 

Or  the  making  a  new  Commiffion  of  Juftices,  l^c.  or 
altering  the  old  one,  ch.  27.'  feet.  161.  ch.  5.  feet.  12. 

Or  the  removing  an  Indidment  after  IfTue  Joined,  cb. 
27.  feet.  IC2. 

B. 

Whether  a  Difcontinuance, or  a  Mifcontinuanee  be  falved 
by  an  Appearance,  ch.  27.  feet.  107,  jo8,  log. 

Whethe? 
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Whether  tiie  Difcontinuance  of  one  Appeal   be  a  Bar 

to  another,  ch.  23.  fcift.  132,  136. 
VVhether  a  Certiorari  will  remove  an  Indiflment  which 

is  difcontinued  below,  ch.  27.  fefl.  79. 
Where  a -Replication  omitting  Part  of  the  Bar,  difcon- 

tinues  the  Suit,  ch.  23.  fed.  137. 

DiTcretion. 

He  who  wants  it  cannot  bea  Witncfs,  ch.  46.  feet.  27. 
Whether   the  Court   have  a  Difcretionary  Power  as  to 

Matters  of  Right,  wherein  it  has   an   Authority   by 

Statute,  ch.  26.  feet.  13, 
Where  it  may  give  a  Difcretionary  Judgment,  ch.  48. 

feet.  14.     See  iiing's  iScHCf?,   A. 

DifpcnfiitiolU 

Whether  it  can  tolerate  any  Thing  that  is  malum  in  fc, 

as  Efcapes  fufFered  by  Gaulers,  iJc.   ch.  37.  feet.  28 
Whether  it  can  tokra  e  what  is  merely  malum piohibi- 

tum,  ch.  37.  feet.  29. 
Whether  it  can  in  any  Cafe  fufpend  a  whole  Statute, 

or  introduce  a  Monopoly,  or  prejudice  the  private  In- 

teref}  of  the  SubjecS,  ibid. 
Whether  by  Kon  ohjlante  in  fome  Cafes  it  may  difpenfe 

with  a  Statute  which    fa)  s  that    in  fuch  Cafes  a  Non 

objlantc  Ihall  be  void,  ch.  39.  feet.  29. 
Whether  a  Difpenfation  of  the  Statutes  of  Mortmain 

need  a  Non  ohjlante,  ch.  37.  feet.  30. 
No  Difpenfation  by  Non  objhmte  is  good   at  this  Day, 

ch.  37.  feet.  31. 
No  Statute  can  be  difpenfed  with  before  it  is  made,  ch. 

37.  feet.  32.^ 
Whether  the  King  can  grant  over  the  Power  of  dif- 

penfing  with  a  Penal  Statute,  ch.  26.  feet.  79,  80, 

81,82. 

DilTalutia!!. 

Whether  a  Commitment  by  Parliament  be  determined 
by  a  DifTolution,  ch.  15.  feet.  74. 

To  what  Fines  and  Amercements  in  a  Court  Leet  it  is 

incident  of  Common  Right,  ch.  10.  feet.  25. 
In   what  Lands  fuch  Diflrefs   may  be  taken,  ch.   10. 

feet.  26. 
Whether  in  the  Highway,   ch.  10.  feet.  27. 
Whether  of  a  Stranger's  Beaft,  ch.   10.   feet.  28. 
Whether  without  a  Special  Warrant,  ch.  10.  feet.  30. 
Whether  the  Goods  diltrained   may   be   fold,  ch.    10. 

feet.  2g. 
In  what  Manner  the  Avowry  for  fuch  Diflrefs  is  to  be 

made,  ch.  10.  feet.  21,  22. 
Diflrefs  infinite,  where  awardable,  ch.  27.  feet.  10. 
Where  a  Dijiringas  is  the  proper  Procefs  againfl:  a  Peer 

or  Corporation,  ch.  27.  feet.   12,  14. 

Doctor  in  Divinity,  whether  a  good  Addition,  ch.  23. 
feet.  1 10. 

Where  they   may  be  broke  open   to   make  an  Arreft, 
ch.  14. 

Whether  Dowers  of  all  Kinds  were  forfeited  at  Law 
for  Treafon  and  Felonv,  in  wliofe  foever  Hands  the 
Vol,  n. 


Lands  came,  and  tho'  the  Attainder  were  pardone,^, 

ch.  49.  feet.  42. 
Whether  Land  given  jointly  to  Hufbard  and  Wife  be 

forfeitable  by  Hufband's  Attainder,  ch.  49.  feet.  43. 
Whether  the  Hufband  being  erroneoufly  attainted  and 

levying  a  Fine,    the   Wife   may    not    bring   Dower 

within  five  Years  after  the  Reverfal  of  the  Attain- 
der, ch.  49.  feet.  44. 
At  this  Day  Dower  is  not  forfeited  by  an  Attainder  of 

Felony,   but  only  by  an  Attainder  of  Treafon,  ch. 

49.  feet.  45,  46. 
Where  a  Woman  may  have  an  Appeal  of  the  Hufband's 

Death,  and   yet  be   barred  of  her   Dower,  ch.   23. 

feet.  37. 

An  Approver  may  difavow  an  Appeal  taken  from  him 
by  Durefs,  ch.  24.  feet.  20. 

DlucHliitjJpoufc. 

Whether  a  Chamber,  or  Lodgings,  iJc.   may  come  un- 
der the  Notion  of  a  Dwelling-Houfe,  ch.  33.  feet.  97. 


Cccicfinnfcal  CaucL   See  Comt. 

No  T    intitled    to  a  Trial  per    medietatcm  Ungute^ 
ch.  43.  feet.  46. 

ClcSfoit. 

Confervators  of  the  Peace  by  Eledion,  ch.  8.  feet.  8. 
The  Appellee  has  the  FJleetion  to  wage  Battel  or  plead 

the  General  Iffue,  ch.  24.  feet.  23.  ch.  45.  feet.  I. 
Eleclion  into  an  Office,  how  fet  forth   in  an  Indidl- 

ment  for  refufing  to  ad  in  it,  ch.  25.  feet.  57, 

elopement. 

Bars  a  Woman  of  her  Dower,  but  not  of  her  Appeal, 
ch.  23.  feet.  37. 

(CiiemiesJ. 

Their  Refcuing  a  Prifoner  excufes  the  Gaoler,  ch.  19. 
feet.  9  and  15. 

Additions  may  be  in  Englijh,  ch.  23.  feet.  106. 

The  Body  of  an  Indidment  in  En^lifn  is  void,  ch    2? 

feet.  87. 
Where  a  Criminal  is   to  be  arraigned  in  Englljh,  i^c. 

ch.  28.  feet.  3. 

d•ro^ 

Writ  of  Error  lies  not  of  the  Proceedings  before  the 
Conftable  and  Marflial,  ch.  4.  feet.  17. 

Nor  of  a  Convidion,  ch.  50.  feet.  i. 

Whetler  an  Acquittal,  or  Convidion  on  an  erroneous 
Indidment  or  Appeal  be  pleadable  to  a  fecond  Pro- 
fecution,  ch.  36.  feet.  2  and  15.  ch.  35.  feet.  8,  9. 

Where  Errors  in  Procefs  are  fatal,  ch.  27.  feet.  107, 

108,  109.    See  Difroiitinu<incc,  B. 

Writ  of  Error  of  no  Effed,  unlefs  the  Record  be  cer- 
tified in  Time,  ch.  27.  feet.  64. 

Whether  it  remove  the  Record  where  it  is  mif-diredeJ, 
ch.  27.  feet.  71, 

6  N  Whether 
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Wfetlier  ic   remove  a  Judgment  given  after  its  Tejle, 

ch.  27.  feet.  78. 
Brings  an  inferior  Court  into  Contempt  for  proceeding 

after  it,  ch.  22.  feet.  28. 
An  erroneous  Attainder  of  the  Hufband  bar's  the  Wife's 

Dower ;  but  when  it  is  reverfed  it  avoids  the  Bar  of 

a  Fine  and  Nonclaim,  ch.  49,  feet.  44. 
An  erroneous  Attainder  of  the  Principal  is  fuiBcient  for 

the  proceeding  againfl:  the  AccefTary,  ch.  29.  feet.  40. 
Whether  a  Perfon  attainted  be  bailable  upon  an  Alle- 
gation of  an  Error  in  the  Record,  ch.  15.  feet.  79. 
Whether  a  Certiorari  to  an   Inferior  Court   make   its 

Proceedings  erroneous.     See  \Iert!CJv1VI,  G. 
How  Judgments  may  be  avoided  by  or  without  Writ 

of  Error.     See  ifalflfptns  SuDSinmtS  and   ^\xU 

efcapc. 


IVhat  jJjall  be     Whether  there  can  be  an  Efcape  where 

tidjudgedan  there  was   no  aiStual  Arreft,  ch.  19. 

Efcape  fiom  feet.  i. 

an  Officer. 

How  far  fuch  Arrefl  muft  be  juftifiable,  ch.  19.  feet.  2. 

How  far  tie  Caufe  for  which   it  was  made  mufl  be 

criminal,  ch.  19.  feet.  3.  ch.  22.  feet.  32. 
Whether  the  fufFcring  the  Efcape  of  one  detained  only 

for  his  Feci  be  criminal,  ch.  14.  feet.  4. 
Whether  it  be  an  Efcape   to  fufFer  a  Prifoner  to  have 

jnore  Liberty  than  by  Lav/  he  ought  to  have,  ch. 

19.  feet.  5,  10. 
How  far  the  Retaking  of  a  Prifoner  on  a  frefh  Purfuit 

excufes  an  Efcape,  ch.  19.   feet.  6,  13. 
Whether  a  Prifoner's  obtaining  the  Privilege  of  a  Sanc- 
tuary, in   his  Way  to  Gaol  amounts  to  an  Efcape, 

ch.  19.  feet.  7. 
How  far  the  Admitting  one  to  a  Purgation  amounts  to 

an  Efcape,  ch.  19.  feet.  8,  10.  ch.  33.  feet.  120. 
Where  a  Refcous,  ch.  19.   feet.  9. 

B. 

Tf^bere  volun- 
tary, and  What  Efcape  is  voluntary,    and   what 
where  negli-  negligent,  ch.  19.  feet.  10,  11. 
gent. 
Wliether  the  Bailing  a  Perfon  not  bailable  amount  to 

an  Efcape,  ch.  19.  feet.  10. 
Whether  every  Efcape  not  excufed  ihall  be  adjudged 

voluntary,  ch.  19.  feet.  15. 

Whether  a  Prifoner  can  be  retaken  af- 
Retaklng.  ter  an  Efcape,  ch.  1  3.  feet.  9.  ch.  19. 

feet.  12. 


What  ought  to  be  the  Form  of  an  In- 

IndlSi)nent.  diament  for  an  Efcape,  ch.  25.  feet. 

66.  ch.  19.  feet.  14. 

How  an  Efcape  of  Perfons  committed  by  a  Court  is 
to  be  tried  and  adjudged,  ch.  19.  feet.  15. 

How  the  Efcape  of  other  Perfons,  ch.  19.  feet.  16. 

Where  it  mufl  be  judged  by  Juflices  in  Eyre,  or  the 
King's  Bench,  ch.  19.  feet.  17,  18. 

Wliether  it  be  punifhable  by  juftices  of  Gaol-Deli- 
very, or  of  Peace,  ch.  19.  feet.  19,  20. 

Whether  a  Prefentment  of  it  be  travetfable,  ch.  19. 
feet.  21. 


D. 


Whether  a  voluntary  Efcape  be  punifh-      Punljhment. 

able    in    the    fame    Degree    with    the 

Crime  for  wfiich  the  Party  was  in  Cuflody,  and  in 

what  Cafes,  ch.  19.   feet.  22. 
Whether  a  Gaoler  de  fa£lo  be  as  much  punifhable  as  a 

rightful  Gaoler,  ch.  19.  feet.  23,  27. 
Whether  a   Defect  in    the   Warrant  of  Commitment 

excufe  the  Gaoler,  ch.  19.  feet.  24. 
How  far  it  is  necefTiry  that   the  Crime  for  which  the 

Party  was  in  Cuftody,  was  a  capital  one  at  the  Time 

of  the  Efcape,  ch.  19.  feet.  25. 
Whether  it  is  necefTary,  in  order  to  proceed  againfl  a 

Man  for  an   Efcape,  that  the   Party  efcaping  be  at- 
tainted,  ch.  19.  feet.  26. 
The  Principal,  how  far   punifhable  for   the  Default  of 

the  Deputy,  ch.  19.  feet.  27,  29. 
Whether  the  O/Fice  of  a  Gaoier    fhall    be    forfeited  by 

an  Efcape,  ch.  19.  feet.  30. 
Whether  the  Sum  adjudged  to  be  paid  for  a  negligent 

Efcape   be   mofl  properly    a   Fine   or   Amercement, 

ch.  19.  feet.  31. 
Where  fuch  Fine  is   ftated,  and   where  difcretionary, 
ch.  19.  feet.  33,  35. 
Wliether  an  Efcape  can  be  pardoned  before  it  happen?, 

ch.  19.   feet.  32.  ch.  37.  feet.  28. 
How  the  Marfbal  is  punifliable  for  an  Efcape  by  5  E. 

3.   ch.  19.  feet.  34. 
How  Gaolers  are  punifhable  by  19  H.  7.  ch.  19.  feet. 

35- 
Where  a  Town  is  amerceable  for  fufFering  a  Criminal 
to  efcape,  and   whether  fuch  Efcape  found  by  a  Co- 
roner's Inqueft  be  traverfable,  ch.  9.  feet.  50.  ch.  12. 
feet.  2. 

E. 

Where  a  private    Perfon    fhall    be    ad-     Efcape  from 
judged  Guilty  of  an  Efcape  for  fufFer-     Private  Per- 
ing  a  Felon  arrefted   by  him,  or  de-    fon$, 
livered    into  his  Hands,  to  get  out  of 
his  Cuflody,  fa'f.  ch.  20.  feet,  i,  2,  3,4,5. 

In   what  Manner  he  is  punifhable  for  fuch  an  Efcape, 
ch.  20.  feet.  6. 

How  far  the  Party  himfelf  who  efcapes  from  an  Arrefl 
is  punifhable,  ch.  17.  fedl.  5. 

CfcDcat 

No  Efcheat  of  Things  not   lying  in  Tenure,  ch.  49. 

fca.  4. 
Whether  the  Land  go  to  the  King  by  Way  of  Efcheat 

for  Treafon,  as  it  does  for  Felony,  ch.  49.  feet.  29. 
Whether  a  Title  of  Efcheat  once  veiled  liiall  be  revefl- 

ed  by  Matter  fubfequent,  cfi.  36.   feet.  4. 
Whether  the  Lord  by  Efche^.t  may  enter  without  due 

Piocefs  or  Special  Grant    from    tlie  King,  ch.  49. 

fea.  3. 

CfquiiT.   See  ©entlemau. 

Whether  a  good  Addition,  ch.  23.   fefl.  103, 

€lfoppcU 

Where  a  Confe/Tion  eflops  a  Man  from  pleading  the 

General  Illue,  ch.  31.  fca.  2,  3. 
See  vlOilfCIIOn  and  OgCilCrfll  SfiUC. 
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Whether    Inficlclit)' 


InJidlable  in  the  Torn,  ch,  lo.  fcct.  59, 

A. 

Where  it  muft  be  given  in  the  Prifoner's  Prefence,  ch. 

46.  fcct.  I. 
Whether   the  Common  Law   in   any  Cafe  required  a 

certain   Number  of  WitnefTes,    ch.    25.   feet.    129. 

ch.  46.  fed.  ?.. 
Two  U'itnef-      Wheilier  i  isf  2  Ed.  6.    which    required 
frs.  two  WitnefTes  in  Treafon,  was  repeal- 

ed by  I  iif  2  Pb.  ^  Ma.  ibid. 
How  far  two  Witneftes  are  required  by   i   ^  2  £.  6. 

and  how  far  by  7  JF.  3.  ibid. 

Where   the   Conft-ffion   of  a  Defendant 
Ccnffjji'jn.  out  of  Court  may  be  given  in  Evi- 

dence ajainft  him,  ch.  46.  feet.  3. 
Whether   two  WitnefTes  of  fiich   a  Confeffion  are  fuf 

ficient   within    the   Meaning  of  the  Statutes   which 

require  two  Witneflcs,   ch.  46.  fecc.  4. 
Whetlier  fuch  a  Confcflion  can   be  gi\'en    in  Evidence 

by  Parcels,  ch.  46.  feet.  5. 
Depojitions.         In  what  Cafes  Depofitions  taken  out  of 
Court,  or  at  a  former  Trial,   may  be 

given  in  Evidence,  ch.  46.  feet.  6  to  64. 
Hearfay.  How   far  Hearfay   is  Evidence,  ch.  46. 

feft.  14.    See  l^^Mrfav. 

Similitude  of      Whether  Similitude  of  Hands   be   Evi- 
Hands.  dence,  ch.  46.  fctt.  15. 

B. 

IVIjo  are  good      Whether   a   Hufband   or   Wife  may  be 

JVitncJfes,  Witneffes  for  or  againfl:  one  another, 

ch.  46.  fcct.  16. 

Whether  a  Judge  or  juror  may  be  a  Witnefs,  ch.  46. 
feet.  17. 

Whether  an  Accomplice  can  be  a  good  Witnefs,  ch. 
46.  feet.  J  8. 

Where  one  fliall  be  difabled  from  being  a  Witnefs  by 
Reafon  of  an  Attainder,  or  Convi(5tion,  or  Outlaw- 
ry, ch.  46.  feet,  ig,  21,  23. 

Whether  it  be  neceflary  to  produce  the  Record  of  the 
Attainder  or  Conviflion,  ch.  46.  feet.  20. 

Whether  a  Witncfs's  Credit  can  be  impeached  by  Proof 
of  Particular  Crimes  whereof  he  hath  not  been  con- 
vidted,  ibid. 

Whether  he  fliali  be  asked  any  Q^icflion  which  may 
make  him  accufe  himfelf,  ibid. 

Whether  a  Convict  of  Fciony  be  reftored  to  his  Cre- 
dit by  being  burnt  in  the  Hand,  ch.  46.   feet.  21. 

Whether  a  Perfon  attainied  or  convifted  of  a  Crime  be 
reftor'd  to  his  Credit  by  the  King's  Pardon,  ch.  46. 
feet.  22, 


Interejl,  A  good  Exception  againfl  a  Witnefs  that 

he  is  concerned  in  Inteteft,  ch.  46. 
fcct.  24.  . 

Whether  a  Man's  Bail  can  give  Evidence  for  him,  ch. 
46.  feet.  24. 

Whether  the  Party  to  an  ufurious  Contrail:,  or  he  who 
I'ufFers  by  a  Cheat,  Forgery,  or  Perjury,  or  Battery, 
can  give  Evidence  at  the  Trial,  ibid. 

Whether  it  be  a  good  Exception  that  a  Witnefs  hath  a 
Maintenance  fiom  the  King,  or  hath  received  a  Re- 
ward, t?"c.  ch.  46.  fcct.  25. 


^Vunt  of  Difi.retion,  Infancy, 
Villenage,  or  Birth  beyond  Sea,  be  good  Exceptions, 
ch.  46.  feet.  27,  28. 


Whether  the  Defendant's  V/itnefTes  be 

to  be  fworn  as  well  as  thofe  againfl 

him,  ch.  46.  feet.  29. 
Whether  a  Deiendant  have  Right  to  Pro- 

cefj  to  bring  in  his  Witnefles,   ch.  46. 

feet,  30. 


Oath. 


Proccfs. 


Whether  Evidence  of  an  Offence  at  What  Evi- 
Common  Law  will  maintain  an  In-  dence  main- 
diftment  on  a  Statute,  ch.   46.  feet,      tains  an  In- 

3 1 .  diflmcnt. 
Whether   one   may   be   found   Guilty   as  Principal  on 

Evidence  againff  him   as  Acceflary,  ch.  35.  feet.  li. 
Where  a  Defendant  may  be  found  Guilty      Time. 
on    Evidence  of  a   ¥.&   proved   at  a 
different  Time  from  that  which  is  laid,  ch.  46.  fecf. 

32.  ch.  23.  feet.  87,  88,  89.  c'l.  25.  feet.  8r. 
Whether  in  fuch  Cafe  the  Verdid  may  find  the  Defen- 
dant guilty  generally  or  fpecially,  and  huw  far  it  may 
be  falfified,  ch.  46.  feet.  33. 

Where  a  Place  is  laid  as  Part  of  the  De-     Phue. 
fcription  of  the  Faift,  a  Variance  from 
it  in  the  Evidence  is   fatal,   but   not   where  it  is  laid 
only  as  a  Venue,  ch.  46.  feet.  34.  ch.  23.   feet.  91. 
ch.  25.  feet.  84. 

Whether  an  Overt  Aft  of  Trtnfm  in  one  County  may 
be  given  in  Evidence  on  an  Indictment  in  another, 
ch.  46.  feet.  34. 

How  far  it  is  neceflary  that  Acts  of  Hoftillty,  or  trea- 
fonable  Letters,  or  other  Overt  Act  given  in  Evi- 
dence,  be  exprefly  laid  in  the  Indictment,  ibid. 

Whether  it  be  neceflary  to  prove  all  the  Overt  Acts 
that  are  laid,  ch.  46.  feet.  35. 

Where  it  is  fufKciertt  to  prove  the  Subflance  of  a  Li- 
bel, or  Deed,  and  where  it  is  neceflary  to  prove  the 
very  Words,   ch.  46.   feet.  36. 

A  Variance  between  an  Indictment  of  Death  and  the 
Evidence  as  to  the  Inflrumental  Caufe  of  the  Death 
is  not  material,  fo  that  it  be  proved  that  the  Party 
died  the  fame  Kind  of  Death,  ch.  46.  feet.  37. 

Where  a'Variance  between,  the -Indictment  and  Evi- 
dence in  Refpect  of  a  Charge  againfl  the  Defendants 
as  Principals,  or  AccefTaries,  does  no  Hurt,  ch.  46. 
feet.  38,  39,  40. 

A  Variance  between  an  Indictment  of  Death  and  the 
Evidence,  as  to  the  Manner  of  tlie  Malice,  or  the 
Circumftances  of  the  Fact,  is  not  material,  fo  that 
the  Subftance  be  proved,  ch.  46.  feet.  41. 

Where  a  violent  Prefumption  amounts  to  full  Proof, 
ch.  46.  feet.  42. 

What  is  good  Evidence  of  a  Womian's  having  murder- 
ed  her  Baflard,  ch.  46.  feiSl:.  43. 

F. 

Where  Son  ojfaidt  demefne  may  be  given     Son  aflault 
in  Evidence  on  the  General  Iflue^  ch.     Demefne. 
46.  {tSt.  44. 

Where  an  Exception  on  a  Statute  may     E.\-c:ptiti>i. 
be  given  in  Evidence  on  an  Informa- 
tion upon  it,  ibid. 

Ctanu'nntion. 

Where  the  Examination  of  an  Offender,  or  of  Informers, 
may  be  given  in  Evidence,     See  Evidence.,  A, 

In 
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In  what  Manner  Jufticcs  of  Pe?.ce  (ch.  15.  feet.  59, 
60,  61.  ch.  lb.  feet.  II,  12.)  and  Coroners,  (ch.  9. 
■fe<Sl.  31.)  are  to  take  the  Examinations  of  Felons 
and  Informers,  upon  a  Bailment  or  Commitment,  bfc. 

Whether  they  may  take  Examinations  of  Treafon  and 
Felonies  not  within  their  Commiflion,  ch.  8.  feet. 
33'  34- 

perception  and  (!i;jcccption0* 

Whether  a   Bill  of   Exceptions  lie  in  Criminal  Cafes, 

ch.  46.  fea.  r.        _ 
Where  an  Exception  in  a  Statute  may  be  given  in  Evi- 
dence on  an  Information  upon  it,  ch.  46.  feet.  44. 
Whether  an  Exception  of  Felonies  in  a  General  Pardon 

extend  to  thofe  whereof  any  Perfons  are  attainted, 

ch.  37.  feet.  13. 
How  a  Ger.eral  Pardon  of  Felonies  and  Petit  Treafons, 

excepting  Murder,  fliall   be  conflrued,  ch.  37.  feet. 

19,  20. 
How    Advantage    (hall    be    taken   of  a   Parliamentary 

Pardon  which  hath  Exceptions,  ch.  37.  feet.  60  to 

64. 

Ci'Cljequcr*   See  aing'gf  "Bcncfj,  b. 
Citift. 

not  to  be   fuperfcded   by  a 


Proceedings  coneernmg  it 
Certiorari,  ch.  27.   feet 


39- 


15.  feet. 


CrcammtinicatiDi!* 

Perfons  excommunicate   not  replcvifable, 
40,  65,  80. 

May  claim  the  Benefit  of  Clergv,  ch.  33.  fcft.  5. 

Whether  they  may  be  Jurors,  ch.  43.  feet.  25. 

Whether  an  Appellee  upon  his  pleading  Excommuni- 
cation in  Difability  of  the  Appellant  be  to  be  bail- 
ed, ch.  15.  fec^  65,  80. 

Citcuticii. 


What  Execution  is  to  be  awarded  againft  a  Pcrfon  at- 
tainted {landing  Mute,  ch.  30.  ft-a.  i. 

How  the  Identity  of  the  Perfon  fhall  be  tried,  where 
one  attainted  denies  that  be  is  the  fame  Perfon,  ch. 
51.  fea.  3. 

Whether  the  King's  Bench  may  award  Execution  and 
in  what  Manner,  and  into  what  County,  againff 
Perfons  condemned   by  other   Courts,  ch.  51.  feet. 


Whether  it  may  award  it  againfl  a  Peer,  ch.  44.  fea. 

18. 
Whether  Execution  mufl  be  m   the  fame  County  m 

which  the  Party  was  convicted,  ch.  51.  fea.  2. 
It   may  be  pardoned   for  part  only,  or  for  the  Whole, 

and  the  Judgment  ftill  remain  in  Force  in  other  Re- 

fpeets,  ch.  37.  feet.  12.  ch.  51.  feet.  5. 
Whether  it  need  a  Writ,  ch.  51.  feet.  4. 
Whether  it  can  be  altered  by  the  King  from  Hanging 

to  Beheading,  ch.  51.  fea.  5. 
It  muft  be  done  by  proper  Officers,  ch.  51.  feet.  6. 
What  muft  be  done  with  one  who   has   been   hanged 

and  comes  to  Life  again,  ch.  51.  feet.  7. 
Whether    the  Body  may  be  hanged  in  Chains,  ch.  48. 

feet.  2. 


Where  the  Execution  of  Procefs  after  a  Siiperfedeas,  is 
void,  ch.  27.  feet.  63. 


Whether  Execution  fliall  be  awarded  agunft  an  Appellee 
where  tie  Appellant  dies  or  marries  after  Judgment, 
ch.  23.  feet.  38,  41. 

Againft  what  Perfons  it  may  be  awarded  by  Juftices  of 
Gaol-Dehvery,  ch.  6.  fea.  7,  19. 

€jcecuta?» 

Forfeits  nothing  which  he  has  as  fucb,  ch.  49.  fjct.  9, 
Cannot  have  an  Appeal  for  a  Larceny  from  his  Tefla  • 

tor,  ch.  23.  feet.  45. 
But  may  have  a  Writ  of  Error  to  reverfc  his  Attain- 
der, ch.  50.  fea.  10. 

Crccutci?]). 

The  Difference  between  a  Record  executed  and  Exe- 
cutory, as  to  the  Removal  by  Certiorari,  ch.  27. 
feet.  44. 

Criffcnt.   See  ©utlalu^p,  B. 

What  is  forfeited   by  a  Default  till  tie  Award  of  it, 

eh.  49.  feet.  15. 
Whether   it  put   the  Iffue,  ^c.  without  Day,  ch.  27. 

ch.  19,  20. 

The  DifFerenee  of  its  Conftruetion  as  to  the  Time 
when  applied  to  a  Perfon,  and  when  to  a  Fact,  ch. 
29.  fea.  6?,  114. 

Exprrjfio  eorum  quce  tacite  infunt  nihil  opcratur,  ch.  2g. 
feet.  14.  ch.  5.  kOi.  32. 

€.i'to?tion. 

Form  of  Indictment  for  it,  ch.  25.  feet.  67. 

€n^*  See  DepenHino;  and  £\fng'0  TBcncfj,  b. 

Juftices  in  Eyre,  may  receive  Appeals  by  Bill  or  by  Ap- 
provers, ch.  23.  feet.  5.  ch.  24.  feet.  16. 

May  order  a  Jury  to  be  returned  immediately,  ch.  41. 
fea.  4. 

May  award  Procefs  into  any  County  in  England,  ch. 
27.   feet.  I. 

Their  Proceedings,  where  removeable  by  Certiorari,  ch. 
27.  feet.  23,  32. 

Whether  they  may  award  Procefs  into  a  Foreign  Coun- 
ty, eh.  24.  feet.  22. 

Efeapes  are  to  be  adjudged  before  them,  eh.  19.  feet. 
17,  18. 

How  far  the  Prefence  of  the  King's  Bench  fufpends 
their  Power,  ch.  3.  feet.  11. 


ifnao. 

A  Gaoler  de  faSlo  punifhable  for  an  Efcape,  ch.  19, 
feet.  23. 

fnlfifpiiiij  3!uutrment. 

A. 
How  a  Judgment  of  Outlawry  may  be  avoided  without 
Writ  of  Error  in  Refpea  of  a  Snperfedens,  Mifre- 
turn,  Omiflion  or  Variance,  or  other  Fault  apparent 
of  Record,  ch.  50.  fea.  i.  ch.  27.  feet.  64. 
Where  a  Judgment  may  be  fo  avoi.led  as  to  the  Time, 
and  even  as  to  the  Point  of  the  Offence,  ch.  50. 
feet.  2.  ch.  46.  feet.  33. 

Where 


Index  to  the  Second  Book, 


Where  It  may  be  fo  avoided  for  a  Defccl  of  the  Com- 

miflion  of  the  Judges,  ch.  50.  fed.  3. 
Whereby  a  Parliamentary  Pardon,  ch.  50.  feet.  4. 
Whether  by  Letters  Patents  reverfiftg  an  Attainder,  ch. 

50.  feet.  5.  ,  . 

Where  by  the  Plea  of  Imprifonment,  or  King's  Service, 

or  being  beyond  Si;a,   ch.  50.  (cct.6,  7,  8. 
Whether  the  Plea  of  a  Mifnomer,  ch.  50.  fed.  9. 
Whether  the  Reverfal  of  the  Attai.ider  of  the  Principal 
•  reverfe  that  of  the  AccefTary,  ibid. 

B. 

The  Heir  or  Executor  of  a  Perfon  attainted  may  bring 
Error,  ch.  ^o.  fed.  10.  ' 

What  is  required  in  order  to  reverfe  an  Attainder  of 
Treafon  or  Felony,  ch.  50.  fed.  13.  ■'        ' 

Attainders  by  Common  Law  of  High  Treafon  not  er- 
roneous, have  the  fame  Authority  as  thofe  by  Parli- 
ament, ch.  50.  fe£l.  14. 

Bv  28  Eli%.  no  Attainder  of  High  Treafon  then  in 
Force,  iJc.  can  be  reverfed,  ch.  5c.  fed:.  15. 

Where  Error  lies  of  Attainders  before  the  High-Stew- 
ard, ch.  50.  feet.  16. 


The  Effed  of  the  Reverfal  of  a  Judgment  as  to  putting 
the  P..rty  to  plead   the  Indidmeiit,  or  reverftng  the 
Execution,    or  entring    upon   the  King's   Patentee^ 
'ch.  50.  fed.  17,  18,  19. 

ifnlfitin   See  laetunt, 
fame. 

Where  Common  Fame  jufiifies  an  Ar^eft  for  Felony, 

^,  di;T,ia.  fca  9'  :;,  ,-;  :ori"i:^i  v,;:i  .;■- 
ifat:met\ 

Whether  a  good  Addition,  ch.  23.  fed.    116. 

jFatl)cr> 

Cannot  have  an  Appeal  for  the  Death  of  the  Son,  ch. 

23.  fed.  40.  ' 

Is  an  AccefTary  to  his  Felony  by  receiving  him,  ch. 
^    29.  fed.  34. 

How  far  a  Gaoler  may  inlift  on  them,  ch.  22.  fed.  31. 

What  Fees-  are  due  on   the  Allowance  of  a  Pardon, 

ch.  37.  fed.  71.         ■ 
Whfether  a  Coroner   may  claim  any,  and  what  Fees, 
■    ch.  9/  fed.  46,  47,  48. 
How  far  the  Efcape  of  one  detained  only  for  his  Fees 

is  criminal,  ch.  19.  fed.  4. 

jfcio  De  fe* 

Whether  pardoned  by  a  general  Pardon  of  all  Felonies, 

except  Murder,  ch.  37.  fed.  20. 
Whether  on  Inquifition  of  Self- Murder  be  travcrfable, 

ch.  9.  fed.  52. 
Where  a  new  one  Ihall  be  taken  for  a  Defed  in  the 

Firft,  th.  9.  fed.  53. 

ifclonfce. 

A  necefTary  Term  in  Appeals  of  Mavhem,  and  for  what 
Reafon,  ch.  23.  fed.  18. 
Vol.  II. 


Alfo  necefTary  in  all  other  Appeals,  cli.  23.  fed.  77, 
97.  -"         ■ 

jFcIonp. 

All  Felonies  are  feveral,  ch.  37.  fed.  22,  24. 
Whether  Perfons  indided   for  it  are  replevifablc,  ch. 

15.  fed.  48.     Seel5ail,  F,  G,  I,  K. 
Whether  a  Sandnary  were  a  Protcdion  as  to  all  Felo- 
■     nies,   ch.  32.   fed.  4. 
What  makes  a  Man  an  AccefTary  to  it.     See  ;3CfCf' 

fari',  A. 

Grant  of  Felons  Goods,  how  expounded,  ch.  30.  fed. 

21. 
What  is  required  in  .a  Pardon,  of  l^elony.     See  J3ar^ 

Doit,  B. 
Whether  it  forfeit  the  Wif;;'s  Dower,  ch.  49.  fed,  42 

to  46. 
Where  an  Arrefl  for  it  is  juflifiabje.     See  0rrcll. 
Whether  Felonies  by  Statute  are  inquirable  in  the  Torn, 
;     ch.  10.  fed.  51,  52.    ,        . 
Whether  thdy  have  the  Benefit  of  Clergy,  ch.  33.  fed. 

i    24.  :'  ■       '.    ■ 

[What  Judgment  is  to  be  given  in  it,  ch.  48.  fed.  7. 
See  Sput^.     '       ' 
For  other  Matters,  See  }0eaCC  and  QSEamiliation. 

ifejisf. 

No  Certiorari  lies  to  tlie  Commtffioners  of  the  Cam- 
briiljl}ire.¥^n?,  ch.  27.   fed.  22.. 

iffat. 

Fiat  for  a  Certiorari  how  to  be  figned,'  ch.  27.  fed.  40. 

Relationsj  "and  other- -F-idions  of  Law,  how  far  they 
fhall  operate,  and  whether  to  other  Purpofes  than 
thofe  for  which  they  were  introduced,  ch.  19.  fed. 
25.  ch.  23.  fed.  88,  99i  ch.  29.  feet.  35.  ch,  49. 

feet.  50. 

None  but  Roman  Figures  allowed  in  legal  Proceedings, 
ch.  25.  feet.  127. 

Where  theie  is  no  need  of  Filing  a  Bill  againfl  an  Ap- 
pellee, ch.  23.  feet.  4. 

Whether  a  Caption  of  an  Indictment  be  amendable 
after  it  is  filed,  ch.  25.  feet.  97. 

Whether  a  Record  can  be  re.-nanded  after  it  is  filedj 
ch.  27.  ka..  68.  ch.  3.  fed.  7. 

Where  the  King's  Bench  will  not  fufFer  a  Record  re- 
moved by  Certiorari  to  be  filed,  ch.  3.  fed.  7.  ch. 
27.  fed.  37. 

See  Ccrttojart. 

jFiitc*   See  gmcrccmcnt 

Whether  a  Fine  may  be  aggr.ivated  after  Cofts  have 

been  accepted,  ch.  27.  fed.  57. 
Where  an  Appellant  is  to  be  fined,  ch.  23.  fed.  159. 
Whether   the  Money   impofed  on  a  Gaoler  for  an  E- 

fcape  be  properly  a  Fine  or  Amercement,  ch.  19. 

fed.  31. 
Whether  a  joint   Fine  be  erroneous,  ch.  10.  fed.  16. 

ch.  48.  feet.  18. 
The  Difference  between  a  Fine  and  Ranfom,  ch.  48. 

feet.  19. 

6  O  Whether 
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Whether  the  Defendant  muft  be  in  Court  when  be  is 

fined,  ch.  48.  feet  17. 
How  a  Fine  may  be  mitigated,  ch.  48.  feet.  20. 
For  what  Oftences  a  Sheriff  may  impofe  a  Fine  in  his 

Torn,  ch.  10.  feet.  15. 
How  fuch  Fines  may  be  recovered,  ch.  lO.  feet.  20  to 

32.     See  £DO?!T,  B. 

See  anfojmatiotr,  B. 

'the  Offence  of  flying  from  an  Arreft,  ch.  17.  feet. 

What  is  forfeited  by  z.  fugam  fecit  foiin^  before  a  Co- 
roner, ch.  9.  feet.  27.  ch.  49.  feet.  14- 

Whether  fuel)  a  Finding  be  traverfable,  ch.  9.  feet.  51. 
ch.  49.  feet.  14. 

What  is  forfeited  by  a  Prefentment  of  a  Flight  from  an 
Arreft,  ch.  49.  feet.  16. 
''   Where  Goods  are  forfeited  by  being  waived  by  a  Felon 
in  his  Flight,  ch.  49.  feet.  17. 

ifo?CE,  jfojcible  $^arr(nn;e  nritJ  €hH?. 

In  what  County  a  Man  (hall  be  indicted  for  taking  a 
Woman  by  Force  in  one  County,  and  marrying  her 
in  another,  ch.  25.  feet.  40*. 

Whether  all  who  are  Parties  to  fuch  Force  be  Princi- 
pals in  the  Felony,  ch.  2g.  feet.  12.     ..^      _ 

Where  an  Indictment  of  Forcible  Entry  is  iafufEcient 
as  to  the  Time  of  the  Seifini  ch.  25.  feet.  61. 

Where  it  is  repugnant,  ch,  25.  feet.  62. 

Offences  beyond  Sea,  where  indict^bte,,  ch.  1^.  .fqct  2&. 

See  ^Ert.  -  .  i  '/     , 

From  what  County  the  Jury  is  to  be  returned  for  the 
Trial  of  a  Foreign  Plea,  ch.  40.  feet.  6,7,  8. 

lo?eff« 

Whether  thofe  taken  for  Offences  in  it  be  replevifable, 

ch.  15.  feet.  3S,  39-      ,  ^^  ,  .      ■ 

Whether  a  Foreft  be  a  good  Venue,  ch.  23.  feet.  92. 
Proceedings   for  Offences  in  it,  how  removable.     See 

Certio?art,  C. 

fojfefture. 

A. 

Lands   how       What  Lands,  or  Rights  to  Lands,  are 
forfeited  U  forfeited   by   Common   Law,    by  an 

CoimnonLcm.         Attainder  of  Treafon  or  Felony,  ch. 

49.  feet.  2. 
Whether  Lands  are  forfeited  by  ftanding  Mute,  ch. 

oQ    feet,  IQ- 
What  was  required  to  veft  the  actual  Poffeffion  of  them 

in  the  King,  ch.  49.  feet.  2.     See  Inqueji  of  Office. 
What  to  entitle  the  Lord  by  Efcheat  to  his  Entry,  ch. 

WhetheT  Things  not  lying  in  Tenure  fhall  be  for- 
feited, and  to  whom,  ch.  49.  feet.  4. 

Whether  Rights,  Titles,  Ufes,  Conditions,  or  Lands 
intailed,  were  forfeitable  at  Law,  ch.  49.  feet.  5. 
See  iilgl)t  and  ICail.         . 

How  far  one  may  forfeit  his  Wife's  Land,  or  Land 
which  he  has  for  his  Life  only,  ch.  49.  foct.  6. 

How  far  a  Copyhold,  ch.  49-  ^ct  7. 

How  the  King  is  intitW  to  the  Year,  Day  and  Wafte, 
ch.  49.  feet.  8. 


B. 


Goods  are  forfeited  by  ftanding  Mute,     Gccdi. 

ch.  30.  feet.  19. 
What  is  liable  to  a  Forfeiture  as  Part  of  a  Perfonal  E- 

flate,  ch.  49.  feet.  2. 
Whether  a  Bond  or  Leafe,  ^c.  ^aken  in  'f  ru/^,  i^a  ■ 

ch.  49.  feet.  10,  ir.     See  Mit. 
Whether  a  Power  of  Revocation,    ch.   49.   feet,   12^ 

See  lieHocatiott. 

What  is  forfeited  upon  a  Conviction,  ch.  49.  feet.  13. 

What  upon  the  finding  a  fugain  fecil,  ch.  49.  feet.  l\, 
ch.  9.  feet.  27.     See^ligt)f. 

What  upon  a  Default  till  the  Awarii  of  the  Exigent* 
ch.  49.  feet.  15. 

What  upon  the  Prefentment  of  a  Flight  from  an  Ar- 
reft, ch.  49.  feet.  ife. 

Wliat  by  being  waived,  l^c.  ch.  49,  feet.  17. 

What  by  a  Clerk  admitted  to  his  Clergy,  ch.  33.  fect« 
no,  120. 

C. 

All  Lands  of  Inheritance  in  Ufe  or  Pof-     Forfeiture  ly 

feflion,  how  forfeited  by  Statute,  ch.     Statute. 

49.  feet.  18.  _        .■ 

Lands  forfeited,  how  vefted  in  the  King  witlioaf  O'f- 

fice,  ch.  49.  feet.  19.  , 

The  Rights  of  Strangers,  how  faved,  ch.  49.  feet. ^20* 
Thefe  Statutes  are  not  repeated  by  1  Ma,  ch.  49.  feet. 

ii. 
Whether  Land  ih  Taif  be  forfJiWd  by  them,  ch.  49. 

feet.  22.     See  2LaiI. 
Right  of  Action  or  Entry,  whether  forfeited,  ch.  49. 

feet.  23.     See  Jiigijf. 
Where   tlie  King  fliall   not   be  adjudged  \h  Poffefflon 

without  Office,  ch.  49.  feet.  23.     See  31nq;ucft  Of 

£>ffite. 
Whether  the  Right  to  an  Intail  wherfeof  the  RevffJ 

fion  is  in  the  Crown  (hall  be  forfeited,  ch.  49.  feet. 

24. 
i  Whether  a.defeafible  fntail  In  Poffeflion,  accompanied 

with  a  Right  to  an  ancient  intail  Which  is  iKfton^ 

tinued,  ftiall  be  forfeited,  ch.  49.  feet.  2^. 
Where   the  Power  of  revoking  the  Ufes  of  a  Sittle- 

ment  (hall   be  forfeited,  ch.  49,  feet.  2'6.'    See  iftc* 

tjocaticii. 

Whether  an  Annuity  pro  confiHo,  or  an  Office  requi- 
ring Skill,  i^c.  ch.  49.  feet.  27. 

Whether  Intails  are  forfeited  by  the  Statutes  of  Pra- 
munire,  or  by  Statutes  which  mention,  all  tntercft* 
of  what  Nature  foever,  ch.  49.  feet.  28. 

The  Effect  of  a  Saving  againft  the  Corruption  of 
Blood,  or  of  a  Saving  of  the  Land  to  the  Heir,  ch. 
49.  feet.  29. 

D. 

Where  the  Forfeiture  fhall  relate  to  the     Relation. 
Time  of  the  Offence,  and   where  to 
that  of  Attainder  or  Conviction  only,  ch.  49.  feet. 

305  3i>  32. 
Where  to  theTime^laid  in  the  Indictment,  and  where 
to  that  found  by  Verdict,  ch.  46.  feet.  33. 


Whether  a  Perfon   indicted   may  fell  his     Goods  Sold. 

Goods,  ch.  49.  feet.  32. 
Whether  his  Goods  m.-iy   be  feifed,  or     Seijed. 

removed,  or  inventoried,  or  appraifed, 

&c.  before  they  are  actually  forfeited,  ch.  49.  feet. 

34  to  42. 

•*^    ■   ^  When 
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Whea  they  are  to  be  delivered  to  the  Townfhip,  and 

how   far  the  Townfliip  is  anfwerable  for  them,  cli. 

49-  feet.  35  to  42, 
For  Forfeiture  of  Dower,  fee  JDotDef)  and  ch.  49.  feet. 

42  to  47. 
Hail.  What  fliall  forfeit  the  Recognizance  gi- 

ven by  Bail,  ch.  15.  fea.~84. 
Certiorari.         What  fhall  forfeit  the  Recognizance  gi- 
ven on  a  Certiorari  for  the  Removal  of 

an  IndiSment,  ch.  27.  fed.  58. 
Whether  it  be  neceflary  in  an  Indiftment  on  a  Statute 

to  recite  the  Claufe  of  Forfeiture,  ch.  25.  feet.  109. 
Whether  it  be  neceflary  to  give  any,  and  what  Judg 

ment  for  the  Forfeiture,  ch.  26.  feet.  76. 
What  fhall  forfeit  a  Leet,  ch.  11,  feet.  5.  See  (JB:;jant. 

Whether  Indictable  before  Juftices  of  Peace,   ch.  8. 

fea.  38. 
Indiament  for  it  whether  removable  by  Certiorari,  ch. 

27.  feet.  28. 
Conviflion  of  it  a  good  Caufe  of  Challenge  of  a  Juror 

or  Witnefs,  ch.  43.  feet.  25.  ch.  46.  feet.  19,  is'c. 
Forgery  of  a  Writ  a  good  Ground  for  an  Attachment, 

ch.  22.  feet.  43. 
Whether  he  who   fufi'ers   by  it  can   be  a  Witnefi  to 

prove  itj  ch.  46.  feet.  24. 

How  indifled,  ch.  25.  feet.  no. 

Whether  Suits  for  it  be  to  be  brought   in  the  proper 

County,  and  Within  a  certain  Time,  ch.  26.  fed. 

27>  30»  50- 

JfraSiom 

l*Io  Fraftion  of  a  Day,  ch.  23.  feet.  34. 

jfranc|)(fe» 

All  Franchifes  muft  yield  to  the  King's  Prerogative, 
ch.  27.  feet.  17. 

iFrceljoID. 

Where  neceflary  for  a  Petit  Juror,  ch.  43.  feet.  12  to 

25.    See  Cljaltcnje,  C.  and  B|,iDictmcnt,  C,  D, 

E. 

Where  for  an  Indiaor,  ch.  25.  feet.  19  to  23. 
None  but  Freeholders  have  a  Voice  at  the  Eiedion  of  a 
Coroner,  ch.  9.  fefl.  9,  10. 

iTcce^vlEliiyej  o?  Cttbftiff* 

The"  Nature  of  it,  ch.  10.  feet.  2. 
All  Perfons  are  bound  to  be  of  fome  Free-pledge,  ch. 
10.  feet.  2,  10,  34. 

JFrcncij* 

Appeals  are  to  be  arraigned  in  French,  ch.  28.  feet.  3. 

iTteflj  ©lift  nntJ  Putfuit* 

Whether  there  mufl  be  a  Frefli  Suit  to  intitle  an  Ap- 
pellee in  an  Appeal  of  Larceny  to  a  Reftitution,  ch. 
23.  feet.  50,  56.     See  HcCltUtlill. 

What  {hall  be  efteemed  a  frelh  Suit,  ch.  23.  feet.  51. 

By  whom  and  in  what  Manner  it  fhall  be  inquired  and 
adjudged,  ch.  22.  feet.  52, 

What  fhall  be  fuch  a  frefli  Purfuit  as  fliall  excufe  a 
Gaoler  for  an  Efcape,  ch.  19.  feet.  6,  13. 
I 


(^allDUijj* 

CLERGY  allowed  under  the  GalloWs,  ch.  ?r 
feet.  III.  y         iS 

Ofi^ences  relating  to  it  not  removeable  by  Certiorari    ch, 
27.  feet.  60,  61.  ' 

(J5aof* 

Whether  a   Private   Perfon   may    fend  a  Man  to  the 

Common  Gaol,  ch.  16.  feet.  3. 
Who  fliall  have  the  Cuftody  of  it,  ch.  29.  feet.  6,  7,  35 
Wliether  the  King's  Bench  may  commit  to  any  Prifoni 

ch.  3.  feet.  5.  -^  ^ 

What  is  a  lawful  Gaol.     See  (Tommifmcnf,  B. 

(Saol^Denuccp, 

A. 
The  Form  of  the  Commifllon,  ch.  6.  feet.  r. 
Whether  Juflices  of  Gaol-Delivery  may  proceed  on  In* 

didments  taken  before  other  Juftices,  ch.  6.  feet.  2. 
Whether  as  fuch  they  have  Power  to  take  indidments 

ch.  6.  fea.  3.  * 

Whether  as  fuch  they  have  Power  to  deliver  the  Gaol 

of  Perfons  committed  for  High  Treafon,  ch.  6.  fecr.  4, 
Whether  they  can  proceed  againft  any  not  in  Cuftodyj 

and  where  againft  Perfons  let  to  Bail,  ch.  6.  feet,  c. 
Whether  they  may  difcharge  thofe  againfl  whom  there 

is  no  Evidence,  ch.  6.  feet.  6. 
Whether  they  may  award   Execution  againft  Perfons 

outlawed  before  Juftices  of  Peace,  or  condemned  by 

former  Juftices  of  Gaol-Delivery,  ch.  6.  feet.  7,  ig. 
Whether   they  may  order  an   Execution  or  Reprieve 

after  their  Seflion,  ch.  6.  feet.  8. 
Whether  they  may  punifh  thofe  who  unduly  bail  Pri- 

foners,  ch.  6.  feet.  9.    ch.  9.  feet.   30,  31.   ch.  iq. 

feet.  19.  ch.  15.  feet.  60.     See  ISair,  B. 
Whether  they  may  order  a  Tales,  ch.  42.  feet.  ig. 

B. 

Whether  they  may  award  Proeefs  into  a  Foreign  Coun- 

ty,  againft  an  Appellee,  ch.  6.  feet.  10.  eh.  24  fed 

22. 
Whether  they  may  have  a  Jury  returned  before  them 

without  Precept  by  a  bare  Award,  ch.  41.  feet.  I, 
Whetlier  they  may  ordef  a  Jury  to  be  returned  before 

them  immediately,  ch.  41.  feet.  4. 
How  they  may  punifti  Sheriff's  and  Gaolers  refufing  ta 

take  Felons  into  their  Cuftody,  ch.  6.  feet.  16. 
I  E.  6.  enables  them  to  give  Judgment  asainft  Perfons 

reprieved  by  former  Juftices  of  Gaol-Delivery,  not 

oiOyer,  U!c.  ch.  6.  feet.  17,  18. 
But  gives   no  Power  over  Perfons  condemned,  ch   6. 

feet.  18. 
The  Power  of  fuch  Juftices  over  Offences  by  Statute, 

ch.  6.  feet.  20. 


In  what  Place  they  are  to  hold  their  Seflions 
feet.  21. 


ch.  6. 


For  their  Power  of  bailing  Prifoners,  ch.  15.  feet.  65. 
See  llBail,  H.  and  ^omiClDe. 

Whether  they  may  receive  an  Appeal,  ch.  23.  feet.  7. 
ch.  24.  feet.  16. 

Their  Power  to  write  for  the  Certificate  of  a  Convic- 
tion, (Je.  ch,  33.  feet.  16,  17. 

Whether 
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Whether  Indictments  befoie  them  may  be  removed  by 
Certiorari,  Q\i.  27.  feet.  27. 

(SaoK   See  p^ifou  aitti  OTommitmentj  b. 
©aolei:* 

Where  liable  to  an  Attachment,  ch.  22.  feet.  31. 
How  punifhable  for  refufing  to  receive  a  Felon,  ch.  6. 
feet.  16.     For   other  Matters,  fee  if  CCS,  and  l^a* 

l3Cii0  Cojpus,  Cfc^pe,  A,  B,  D. 

(battel:. 

Garter   King  at   Arms,  a  Name  of  Dignity,  ch.  25. 
feet.  69. 

General  Mite,  ch.  3s.  fed.  i. 

Whether  it   be  well  joined  for  the  King  by  one  who 

{hews  not  himfelf  to  be  the  proper  Officer,  ch.  38. 

feet.  2. 
Where  there  is  noNeceffity  of  joining  exprefly  for  the 

King,  eh.  38.  feet.  3. 
Where  a  Defendant  flwll  be  eflopped  to  plead  it  by  a 

Confeflion,  or  a  former  IfTue  found  againft  him,  ch. 

38.  feet.  4.     See  Confcff.on. 
From  what  County  the  Jury  is  to  be  returned  for  the 

Trial  of  it,  ch.  40.  feet.  i.     See  3!uroj3. 
What   Pleas  are  confiftent  with  it,  eh.  23.  feet.  137. 

ch.  25.  feet.  26.  ch.  26.  feet.  62.  ch.  37.  feet.  67. 
Where   Son  ajfaiilt  Demefne  may  be  given  in  Evidence 

on  it,  ch.  46.  fed.  44. 
Where  a  Defendant  in  a  qui  tarn  may   take  Advantage 

on  the  General  liTue,  that  the  Offence  arofe  out  of 

the  County  (ch.  26.  fed.  32,  67,  70,  71.)  or  fmce 

the  Time  limited  by  Statute,  ch.  26.  feet.  45. 
Where  a  Defendant  fhall  have  Counfel   upon  it.     See 

•  Ccunfcl. 

Lofl:  by  Attainder,  eh,  49.  feet.  47, 

Scandal  of  it  where  determinable,  ch.  4.  feet.  7, 

©cntlcmatu 

A  good  Additltion,   ch.  23.    feet.   ill. 

Whether  it  be  a  goo'd  Plea  in  Abatement,  that  an  E- 

fquire  is  named  only  Gentleman,  ch.  23.   feet.  103. 
Whether  a  Gentleman   be  privileged  from  being  made 

Coiiftable,  ch.  10.  feet.  41, 

©0050. 

Where  forfeited.     See  i?CjfcittirP,  B. 

What  (hall  be  done  with  them  before  they  are  forfeited. 

See  jfojfeiturr,  E. 

Indiflment  for  ftealing  Bona  Ecchfics,  ch.  25.  fed.  71. 

With   what   Certainty   the   Goods   ftoln  are  to  be  fet 

forth  in  an  Indictment,  ch.  25.  feet.  74.     See  %\i 

mttmciit,  G. 

(S^1nn  ScfllOliiS. 

An  Acquittal  there  pleadable  to  an  Indictment  of  Death, 
■'in  England,  ch.  35.  fcft.  10.  ch.  25.  feet.  40. 

(S5?ant. 

Grant  of  .Goods  forfeited,  how  to  be  pleaded  and  con- 
ftrued,  ch.  30.  feet.  20,  21. 

(Stiailiinn. 

His  Power  in  Relation  to  Appeal  ••.  See  ^ppcalC,  G,  M. 


ipabea^  Co?pii0. 

Ho  W,  grantable  by  31  Car.^.     See  Bat!,  C. 
The   Truth  of  the  Return  of  it  not  to  be  coa-.. 
troverted,  eh.  15.   feet.  78. 
It  bringi  an  inferior  Court  into  Contempt  for  proceed-,. 

ing  after  it,  ch.  22.  feet.  28. 
Gaoler,  how  punifhable  for  difobeying  it,  ch.  22.,  feet. 

3'- 

Where  it  muft  be  figned  by  a  Judge,  ch.  27.  feet.  35,' 

Ipamlct. 

Whether  a  good  Venue,  ch.  23.  feet.  92. 

Kpeatfap* 

Where  Evidence,  ch,  46.  feet.  14.  ch.  25.  feet.  139. 

Who  may  bring  an  Appeal  as  Heir,  and  in  what  Man- 
ner, &c.  ch.  23.  feet.   39  to  44. 

Whether  the  Heir  who  abets  his  Mother  be  liable  to. 
Damage?,  eh,  23.  feet.  140.     See  Co^H'Uptioil^  - '"' -^ 

|)etetic{$.  ' -^'^ 

Whether  he  may  claim  the  Benefit  of  Clergy,  ch.  33. 
feet.  5,  113. 

Where  a  Diftrefs  may  be  lawfully  taken  in  it,  ch,  10. 

feet.  27. 
Whether  Indictments  concerning  it  be  removeable  by 

Certiorari,  eh.  27.  feet;  37.'. 
Whether  an  Indictment  for  its  Want  of  Repairs,  nq^dr 

name  any  Perfon  in  certain,  ch'.  25,  feet.  68. 

Jpi0l)iBa?nian. 

Reward  for  apprehending  him,  eh.  12.  feet.  22,23,24. 
Where  he    is  oufled  of  hi.s  Ckrgv,  ch.  33.  feet.  77  to 
85. 

Cponiicioe*   See  c^anflauffOtct  and  c^urUcr/ 

Whether  there  can  be  an  .^cceffary  to  excLfable  Ho- 
micide, or  to  Manflaughter,  ch.  29.  feet.  24. 

Whether  a  Verdict  finding  a  Man  guilty  of  Excufable' 
Homicide,  i^c.  be  pleadable  to  a  fuhfeqij^nt  Profe- 
cution,  ch.  36.  feet.  17. 

Whether  it  intitle  him  to  a  Pardon,  ch.  37.  feet.  2. 

Whether  thofe  imprifoned  for  it  were  replevifabJe  at 
Law,  eh.  15.  feet.  33,  46,49,  63. 

Whether  they  are  bailable  by  Juftices  of  Peace  where 
they  appear  plainly  guilty  of  the  Fact,  ch.  15.  feet. 
34,  46,  49,  63. 

Whether  they  are  bailable  by  the  Juflices  of  the  King's. 
Bench,  or  of  Gaol-Delivery,  and  in  what  Cafes, 
ch.  15.  feet.  40,  65,  80. 

Where  a  Perfon  acquitted  of  Homicide  may  be  remit- 
ted tn  Prifon,  or  bailed,   ch.  15.  feet.  35. 

Whether  thofe  convicted  of  it  fhall  be  in  like  Manner 
comniitteJ  or  bailed,  ch.  33.  feet.  121. 

What  the  Sheriff  is  to  do  with  a  Perfon  brought  before 
him  on  a  flight  Sufpieion  of  Homicide,  ch.  15.  feet. 
46,  z!9. 

In  what  Cafes  Homicide  is  excluded  from  Clergy,  ch. 
33.  feet.  54  to  59. 

What 
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What  Fee  is  due  to  a  Coroner,  on  taking  an  Inqueft  of 

it,  ch.  9.  feet.  47,  48. 
In  what  County  a  Man  is   indictable  for  a  Homicide 

in  one  County,  from  a  Stroke  in  another,  ch.  25. 

feet.  35. 

Jpomine  replcfffntttici,  ch.  15.  fed.  31,  i^c.  Sec 
■Bail,  D,  E. 

Points  of  Honour,  where  determinable,  ch.  4.  feet.  7. 

!l)o?fe  (!enlcr0. 

Where  excluded   from  their  Clergy,  ch.  33.  feet.  34, 

39,  61,  62,  63. 
Where  intitled  to  a  Pardon,  ch.  37.  feet.  6. 

Ipoflelcr. 

Whether  a  good  Addition,  ch.  23.  feet.  n8. 

Whether  neceflary  to  be  fet  forth  in  an  Appeal,  or  In- 
dictment, and  whether  material  upon  Evidence,  cl). 
ch.  23.  feet.   87.  ch.  25.  feet.  76. 

Larceny  in  it,  where  excluded  from  Clersy,  ch.  33. 
feet.  64,  65,  66,  67,  68,  85,  86.     See  CDJcrgi',  D. 

and  ]^oufe-b^C(;!?rr. 

Where  excluded  from   Clergy,  ch.  33.   feet.   34,  40, 

87,  88. 
Whether  indictable  before  the  Coroner,  ch.  g.  feet.  35. 
Where  intitled  to  a  Pardon,  ch.  37.  feet.  6,  7. 

ipoufc  of  Cojreaiom  see  co^itsioii, 
l)\\z  anil  Ccp* 

In  what  Manner  to  be  made,  ch.  12.  feet.  5,  6. 

A  Default  in  it  inquirable  in  the  Torn,  ch.    10.  feet. 

59- 
How    far  it  makes  an   Arrefl:    for    Felony  neceflary,  or 

juftifiable,  ch.  12.  feet.  4,    14,   16. 
Whether  thofe  who  are  taken  upon  it  be  bailable,  ch. 

15.  feet.  41. 

rpti  linden* 

Where  amerceable  for  an  Efcape,  ch.  12.  feet.  2. 

Ipiidbantr*   See  m\lz> 

Whether  he  can  have  any  Title  to  Damages  by  Reafon 
of  a  milicious  Appeal  againft  his  Wife,  ch.  23.  feet. 

^49- 

Whether  he  may  receive  his  Wife  having  been  guilty 

of  Felony,  ^c.  ch.  29.  feet.  34. 
Whether  he  or  his  Wife  may    be  WitnefTcs  for  or  a- 

gainft  one  another,  ch.  46.  fed.  16. 


SlOEUtitate  noniiui0j  ch.  50.  fedi.  9. 
3!ocot. 

ANNOT  bring  an  Appeal,  ch.  23.  feet.  32. 
Nor  be  an  Approver,  ch.  24.  feet.  5. 
Vol.  II. 


Whether  intitled  to  the  Benefit  of  Clergy,  ch.  33.  feet.  5. 
On  what  Scripture  to  be  fworn,  ch.  46.  feet.  26. 

3l!jitotu    See  ii\noimn 
3mparlnncc» 

Where  an  Appeal  may  be  abated  before  or  after  it, 
ch.  33.  feet.  102. 

3inipcacDmcnt. 

Not  to  be  barred  by  the  King's  Pardon,  ch.  37.  feet- 

44- 
Whether  Perfons  impeached  be  bailable,  ch.  15.  feet.  75. 

amplication.   See  3!iitentimcnt* 
Jiiipoflibid'tp. 

Where  it  vitiates  an  Indiiftment,  ch.  25.  fcft.  62,  77. 

JnHiSment. 

A. 

For  Indiftments  in  the  Tom,     See  3Co.JIT,  C,  D. 

The  Difference  between  an  Indidment  and  Prefentment, 
ch.  25.  feet.  I. 

Whether  a  Bill  may  be  found  in  Part  true,  and  In  Part 
f.ilfe,  or  fpeclally,  or  conditionally,  ch.  25.  feift.  2. 

Whether  any  Damages  can  be  given  upon  an  Indict- 
ment to  the  Party  grieved,  ch.  25.  (c^.  3. 

All  Offences  of  a  Publick  Nature  aie  indictable,  but 
no  private  Injuries,  ch.  25.  fe<ft.  4. 

What  Offences  againft  Statutes  be  indictable,  ch.  25. 
feet.  4,  24. 

B. 

Where  one  may  be  tried  without  an  In-  Indinment,- 
dictment  as  having  been  taken  with  where  not  ne- 
the  Manner,  ch.  25.  feet.  5.  cejfary. 

Where  one  may  be  fo  tried  on  a  Verdict  finding  him 
Guilty  in  a  Civil  Action,  or  in  an  Indictment  againft 
others,  ch.  25.  feet.  6. 

Whether  upon  the  Sherift''s  Return,  ch.  25.  feet.  14. 

Where  upon  an  Appeal  by  a  Common  Appellant  or  Ap- 
prover,  not  profecuted,   ch.  25.   fcdt.  7. 

A  Perfon  both  indicted  and  appealed  fhall  be  arraigned 
on  the  Appeal,  ch.  7.^.  kdc.  8. 

Where  an  Appellee  by  Writ  fhall  be  arraigfted  on  the 
Appeal  afier  a  Nonfuir,  ch.  25.  feet.  9. 

Whether  in  all  Cafes  where  an  Appeal  well  commenced 
is  determined  without  an  Acquittal,  the  Appellee 
(hall  be  arraigned  at  the  Suit  of  the  Kintr,  ch.  25. 
fed.  10. 
j  The  Appellee  fliall  never  be  arraigned  at  the  Suit  of 
the  King  on  an  Appeal  ill  commenced,  ch.  25.  k&.  1 1, 

Whatfoever  may  be  pleaded  to  an  Appeal  while  carried 
on  at  the  Suit  of  the  Part}',  may  be  pleaded  to  it 
when  carried  on  at  the  Suit  of  the  King,  ch.  25. 
feet.    12. 

Alfo  a  Pardon  by  the  King  may  be  pleaded  to  an  Ap- 
peal carried  on  at  his  Suit,  cli.  25.  feet.  13. 

Whether  one  againfl  whom  an  Appeal  is  depending,  may 
be  arraigned  on  aa  Indictment,  ch.  25.  feet.  14. 

C. 

By  how  many,  and  what   Kind  of  In-  Tlje  polity. 

dictors,    and   by   whom   returned,  an  of  the  In- 

Indictment    is    to  be   found,  ch.   25.  di£lon. 
ic^.  16.     See  5CojH,  D. 

6  P  Whether 
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Whether  the  Words  Proborum  Ssf  legalium  hominum,  be 
neceflary,  ch.  25.   feet.  17. 

Whether  it  were  a  good  Plea  at  Common  Law  in  A 
voidance  of  an  Outlawry  on  an  Indictment,  that 
one  of  the  Indictors  was  outlawed,  ch.  25.  feet.  18 


Whether  Common  Law  required   that 
Freehold.  Grand  Jurors  ftiould  be  Freeholders 

ch.  25.  feet.  19,  21. 
How  far  Wejim.  1.  ch.  28.  privileges  Perfons  above  the 

Age  of  Seventy,  or  ficlc,    or  dwelling   out  of  the 

County,  ch.  25.   feet.  20. 
Whether  Weflm.  2.  ch.  20.  which  requires  that  Jurors 

(hall  have  Freehold  of  40  j.  a  Year  extend  to  Grand 

Jurors,  ch.  25.   feft.  21. 
What  Statutes  exprefly   require  that  Grand  Jurors  be 

Freeholders,   ibid. 
How  Sheriffs  are  punifliable  for  impanelling  infufficient 

Jurors  contrary  to  thefe  Statutes,  ch.  25.  feet.  22 


Lawful  Peo-      In  what  Manner  1 1  //.  4.  9.  makes  In- 

ple,  and  well  dictments  void,  taken  by  Perfons  out 

returned.  la  wed,  or  returned  at  the  Denomina- 

tion of  ihe  Party,  ^<r.  ch.  25.  feet.  23 

How  one  may  be  punifhed  for  procuring  himfelf  to  be 
fworn  on  a  Grand  Jury  contrary  to  this  Statute,  ch 
25.  feet.  24. 

Whether  Indictments  for  Offences  not  capital,  or  be- 
fore Juftices  of  Peace,  and  Coroners  Inquefts  be 
within  this  Statute,  ch.  25.  feet.  25. 

In  what  Manner,  and  at  what  Time  one  indicted  con- 
trary to  the  Statute  may  take  Advantage  of  it,  ch 
25.  feet.  26,  27,  28. 

Whether  he  (hall  have  Counfel,  ch.  25.  feet.  29.  See 
CoUiifd. 

Whether  Outlawry  in  a  Perfonal  Action  be  within  the 
Statute,  ch.  25.  feet.  31. 

In  what  Manner  Juftices  of  Gaol-Delivery  and  Ju- 
ftices  of  Peace  may  reform  the  Panel  of  a  Grand 
Jury,  by  3  H.  8.  12.  ch.  25.  feet.  32. 

Whether   this  Statute  have  repealed   1 1  //.  4.  ch.  25. 

fea.  33. 

County.  Within  what  Place  the  Offences  indict- 

ed muftarife.     SeeCoHittp,  A,  B,C. 


TluFormof      The  Omiffion  of  proper  Words  of  Art 

an  IndiEl-  not  to  be  fupplied  by  any  Circumlocu- 

ment  as  to  tion,  ch.  25.  feet.  55. 

the  Fatf. 

How  the  Offence  is  to  be  fet  forth  in  an  Indictment 
of  Rape,  ch.  25.  feet.  56.     See  Kaptlit. 

With  what  Certainty  the  Special  Manner  of  the  whole 
Fact  is  to  be  fet  forth,  ch.  25.  fed.  57. 

A  disjunctive  Charge  is  void,  ch.  25.  feet.  58. 

So  is  a  general  one  except  in  fome  Special  Cafes,  as 
Barratr\.  Scolding,  i£c.  ch.  25.  feet.  59,71. 

So  is  an  Indictment  laying  the  Crime  by  way  of  Reci- 
tal, and  not  directly  alledging  every  Thing  material, 
but  wanting  the  Help  of  fome  Intendment,  ch.  25. 
feet,  f  o.     See  J.itGilDmcilt. 

The  Word  Exijlens  when  applied  to  a  Perfon  needs 
not  the  Addition  of  the  Time,  as  it  does  when  ap- 
plied to  a  Fact,  ch.  25.  fed.  6i. 

Where  an  Indictment  is  void  for  Repugnancy  or  Im- 
poflibility,  ch.  25.  feet.  64.     See  iJcpugnailC^. 

The  Offence  of  Abettors,  how  to  be  laid,  ch.  25.  feet. 
64. 


How  that  of  Receivers,  ch.  25.  feet.  65,  67. 
How  an  Efcape,  ch.  25.  feet.  66.  ch.  19.  feet.  14* 


Indiftment  of  the  Highways  needs  not  Js  to  the 
name  any  Defendant  in  certain,  ch.  Perjons. 
25.  feet.  68. 

How  far  a  Mifnomer,  or  the  Want  of  and  Addition  are 
fatal,  ch.  25.  feet.   69,  70.     See  aODitioit,  Mute" 

mcnt,  3Uas  Dirtit?,  i&i(nomet,  and  jjsamc,  and 

feUinanif,  and  infra  Lett.  K. 

How  far  the  Want  of  Certainty  in  defcribing  the  other 
Perfons,  befides  the  Defendant  mentioned  in  an  In- 
didment  is  fatal,  and  where  an  Indidlment  for  ha- 
ving killed  qiiendam  ignotum,  l3c.  is  good,  ch.  25. 
feet.  71,  72. 

Whether  it  be  fufficlent  to  defcribe  the  Party  injured  by 
the  Crime  in  the  Indidtment  by  his  Name  of  Bap- 
tifm,  ibid. 

Whether  it  be  neceffary  to  alledge  that  he  was  in  the 
Peace  of  the  King,  ch.  25.  feet.  73. 

With  what  certainty   the  Thing  ftolen.     As  to  the 
taken,  or  carried  away,  or  otherwife     Things. 
the  fubjedt  Matter  of  the  Crime  muft 
be  ftt  forth,  ch.  25.  feet.  74. 

What  Difference  is  to  be  obferved  between  Things 
living,  and  Things  dead,  ch.  25.  feet.  75. 

How  the  Value  is  to  be  fliewn,  ibid. 

H. 

Whether  it  be  neceffary  to  mention  the     Hour^  Time. 

Hour,  ch.  25.  feet.  76. 
How  far  neceffary  to  (hew  the  Year  and  Day,  and  in 

what  Manner,  ch.  25.   feet.  77  to  83. 
The  Effcd  of  tl.e  Words  adiunc  y  ibidem    ch.  25.  feet. 

78. 
Whether  an  Indiflment  for  a  bare  Omiflion  need  fhew 

any  Time,  ch.  25.  feet.  79. 
Whether  it   be  neceflary    to   exprefs   the  Year  of  the 

King,  ch.  25.  feet.  80. 
Whether  the    very  Day   muft    be   exprefs'd,    ch.    25. 

feet.  82. 
Whether  an  Indifiment   fetting  forth   one  Day  only 

certainly,  and  others  uncertainly,  be  void  as  to  tho& 

fet  forth  uncertainly,  ibid. 
See  3Etmr,  and  SDap,  and  (iSljincnCC,  E. 
How  the  Allegation  of  the  Place  of  the     Place. 

Crime  muft  be  certain  and  free  from 

Repugnancy,  ch.  25.  feet.  83. 
Whether  it  be  needful  to  fet  forth  the  Place  where  the 

Things  happened  which  brought  the  Defendant  with- 
in the  Defcriptions  of  a  Statute,  ch.  25.  feet.  84. 
Whether    the   laying  a   Crime   in   a  certain    fuppofed 

Place,  where  there  is  no  fuch  in  the  County,  vitiate 

the  Indidment  by  Force  of  any,  and  what  Statute, 

ch.  25.  feet.  84,  85. 
See  ODtlDCUCC,  E. 

I. 

Where  falfe  Latin  will  vitiate  an  Indidment,  ch.   25. 

feet,  86. 
Where   the  Ufe  of  a  Word  which  is  not  Latin^  ch. 

25.  feet.  87,  loi. 
Where  fuch  Faults  are  holpen  by  an  Anglice,  ch.  25. 

feet.  88. 
Where  the  Offences  may  be  laid  jointly.     Joint  Indi£}- 

and  where  feverally,  and  where  both     ment. 

Ways,  and  where  the  Offences  of  fe- 

veral  may  be  laid  in  one  Indictment,  ch.  25.  feet. 

89. 

Whether 
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Vi  &  armis  Whether  the  Words  vi  &f  armii  were 
necefTary  at  the  Common  Law,  ch. 
25.  feet.  90. 

Whether  they  be  neceflary  fmce  the  Statute  of  37  H  8. 
ch.  25.  feet.  90,  91. 

Contra  pa-       Wiietlier  the  Words  contra  pacem  be  ne- 

cem.  ceflary,  ch.  25.  feet.  92,  93. 

Contra  co-        Whether    the  Words  contra  coronam  £if 

ronam.  dignitatem  Regis,  ch.  25.  feet.  94. 

Whether   the  Words  in  contemptum  Regis,  ch.  25.  feet. 

95- 
Whether  the  Word  illicite,  ch.  25.  feet.  96. 
Whether  an  Indidment  be  amendable  by  the  Court,  or 

Grand  Jury,  ch.  25.  feet.  97. 


Recital.  Whether  an  Indictment  on  a  Statute  need 

recite  it,  ch.  25.  feet.  100. 

Where  the  Mifrecital  of  a  fubftantial  Part  of  a  Statute 
is  fatal,  ch.  25.  feet.  loi,  102,  103. 

Where  tiie  Mifrecital  of  the  Time  or  Place  at  which 
the  Parliament  was  holden,  ch.  25.   feet.  1 04. 

Where  a  Mifrecital  of  the  Title  of  the  Statute,  ch.  25. 
feet.  105. 

Where  other  Mifrecitals  or  Omiflions  are  fatal,  as  of 
the  Time  of  the  Commencement  of  the  Statute, 
of  the  Preamble  or  Purview  or  Claufe  of  Forfeiture, 
isfc.  ch.  25.  feet.  106  to  no. 

Hnv  the  Sta-     How  far  it  is  neceflary  to  bring  the  Of- 

tute  mujl  be  fence  withii  the  Words  of  -the  Sta- 

purfued.  ti.te,  ch.  25.  feet.  no. 

Whetner  it  be  always  fu;Ticient  to  purfue  the  very 
Words  of  the  Statute,  ch.  25.  feet.  lii. 

In  what  Manner  the  Defendant  is  to  be  brought  with- 
in the  Defcription  of  the  Act,  ch,  25.  fea.  112. 

See  CjJlliCiW,  and  fupra  Lett.  G. 

Whether  it  be  needful  to  alledge  that  he 

Provi/o's  is  not  within  me  Benefit  of  the  Pro- 

vifo's,  ch.  ih^.  feet.  113. 

Contra  for-       What  OmifTions  in  the  Recital  of  a  Sta- 

mam  Sta-  tute  in  an  Indictment  are  fuppjied  by 

tuti.  its    concluding  contra  formam  Statuti, 

Ch.  25.    feet.  114. 

Whether  an  Indictment  concluding  contra  formam  Sta- 
tuti may  be  made  good  as  a;:  Indictment  at  Com- 
mon Law,  ch.  25.  feet.  115,  116. 

Whether  Judgment  on  a  Statute  can  in  any  Cafe  be 
given  on  an  iii.idment,  not  concluding  contra  for- 
mam Statuti,  ch.  23.  feet.  116. 

Where  an  Indiftmcnt  ought  to  conclude  contra  formam 
Statuti,  and  wheic  contra  formam  Statutorum,  ch.  2^. 
fe<ft.  117. 


Caption.  How  the  Caption  of  an  Indictment  be- 

fore a  Steward  or  Coroner  muft  fhew 

their  Jurifdiction,  and  whether  a  Defect  herein  make 

the  whole  void,  ch.  25.  feet.  119.  ch.  9.  feet.  16,  17. 
How  the  Caption   of  an   Indictment  at  Seflions  mult 

(hew  that  it  was  holden  for  the  Place,  ch.  25.  feet 

1 20. 
How  it  muft  alledge  the  Juftices  Names  and  Commif- 

fion,  i^c.  ch.  25    feet.  121,  123. 
Whether  it  muft  add  the  Words  Regis,  or  Publica. 

Pacts,  ch.  25.  feet.  122. 
Whether  the  Caption  of  an  Indictment  at  a  Leet  fetting 

forth  as  taicen  jfd  magnam  curiam  cum  leta  tentam  be 

fufficient,  ch.  25.  feet.  124.  ch.  11.  feet.  6. 
Whether  it  muft  fliew  whether  the  Court  were  holden 


by  Grant  or  by  Prefcriptlon,  ch.  25.  feet.  125.  ch. 
II.  feet.  7. 

In  what  Manner  the  Caption  of  an  Indictment  muft 
ftiew  the  Number  of  the  Jurors,  and  that  they  were 
of  the  Place,  and  fworn,  iJc.  ch.  25.  feet.  16,  126. 

In  what  Manner  it  muft  fliew  the  Day  and  Year  when 
the  Court  was  holden,  ch.  25.  feet.  127. 

In  what  Manner  it  muft  ftiew  the  Place  where  the  In- 
dictment was  found,  ch.  25.  feet.  128. 

For  Procefs  on  Indictments,  fee  pjoccfg.     Procefs. 


mtnejfes. 
129.     See 


M. 
Whether    the   Common   Law   required 
any  certain  Number  of  Witnefles  for 
the  finding  an  Indictment,  ch.  25.  feet. 

CDbiDentr,  A. 

In  what  Manner,  and  by  what  Statutes  two  Witnefles 
are  required,  ch.  25.  feet.  129  to  137. 

Whether  the  Words  Accufers  and  JVitneffm  in  thefe  Sta- 
tutes be  fynonymous,  ch.  25.  feet.  137,  138. 

Whether  the  Witnefles  muft  appear  in  Perfon  and  be 
fworn,  ch.  25.  feet.  138. 

Whether  fuch  muft  be  to  the  fame  Overt-Act,  ch.  25. 
feet.  141. 

Whetiicr  Witnefles  by  Hearfay  be  fufficient,  ch.  25, 
feet.   139. 

What  is  fuch  a  Confeflion  as  makes  no  Witnefles  ne- 
ceflary, ch.  25.  feet.  140. 

I  E.  6.  which  required  two  Witnefles  on  Indictments, 
not  repealed  by  1  iff  %  Ph.  (^  Ma.  ch.  25.  feet.  142. 

Whether  Petit  Treafon,  or  counterfeiting  Coin,  or 
Mifprifion  of  Treafon,  be  within  thefe  Statutes,  ch. 
25.  feet.  143,  144,  145. 

N. 

In  what  Cafes  Indictments  may  be  quafh-     ^ajhing  /a- 
ed,  ch.  25.   feet.   146  to    149.     See     diaments. 
aiur.flitlig. 

What  may  be  pleaded  to  an  Indictment,     Pleas. 
and   in    what   Manner,  ch.   25.  feet. 
150. 

Whether  it  be  a  good  Plea  in  Abatement  of  an  In- 
dictment, that  another  is  depending,  ch.  34.  feet.  i.. 

Who  are  qualified  to  be  Indictors  See  HnOirtltlCttf 
C,  D,E.  •:  ' 

An  Indictor  may  be  challenged  if  called  on  a  Petit  Ju- 
ry, ch.  43.  feet.  27. 

31nfamp. 

Where  it  difables  a  Man   to  be  a  Witnefs,  or  Juror, 

ch.  46.  feet,  ig  to  24.  ch.  43.  feet.  2,  5. 
How  far  cleared  by  a  Pardon,  ch.  37.  feet.  48  to  53. 

3lnfflnt» 

Whether  he  may  bring  an  Appeal,  ch.  23.  feet.  30, 
Whether  he  can  be  an  Approver,  ch.  24.  fe6t.  5,  6. 
Whether  an  Appeal  may  be  brought  againft  him,  ch. 

23.  feet.  46. 
Whether  he  may  be  fined  for  a  falfe  Appeal,  ch.  23. 

feet.  159. 
May  counterplead  a  Wager  of  Battel,  ch.  45.  feet.  4. 
May  be  challenged  if  returned  on  a  Jury,  ch.  43.  feet, 

10. 
Whether  he  may  give  Evidence  as  a  Witnefs,  ch.  46. 

feet.  27. 
Whether  one  who  expofes  an  Infant  in  the  Streets  (nay 

be  arretted,  ch.  12.  feet.  19. 
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3InfiUd» 

Whether  he  may  be  a  Witnefs,  ch.  46.  feet.  26. 

3Info?matian, 

A. 

tntuhat Cafes     Whether  a  criminal  Information  lie  not 

a  Criminal  as  well  for  a  Wrong  done  principally 

Information  to  the  Subjecft,  as  for  a  Wrong  done 

lies.  principally  to  the  King,  and  in  what 

Cafes,  ch.  26.  feet.  i. 

Whether  for  Offences  againft  Statutes,  ch.  26.  feet.  2. 

Whether  for  capital  Crimes,  or  Mifpiifion  of  Treafon, 
ch.  26.   feet.  3. 

In  what  Manner  it  differs  fropi.^p  Indiftment,  and 
with  what  Certainty  it  mufl  be  drawn,  ch.  26.  feet.  4. 

Recognizance.  What  Provifion  is  made  by  Statute  for 
the  Profccutor's  entring  into  a  Recog- 
nizance Tor  the  Cofts,  and  moving  the  Court  before 
the  filing  an  Information  by  the  Mufter  of  the  Crown- 
Office,  ^c.  ch.  26.  feet;  5.  '     '      '■  ' 

Informations  by  the  Attorney  General  not  within  this 
Statute,  ch.  26.  feet.  6.       •  .  , 

Whether  an  Information  in  the  Nature  of  a  ^w  JVur- 
ranto  be  within  this  Statute,  ch.  26.  feet.  7. 

In  what  Cafes  a  A'lotion  for  fuch  Informatipn  is  ufual- 
)y  granted,  ch.  26.  feet.  8,  (). 

Hpw   the-Party  fhall  berelieyed  againft  Proeefs  iffued 

.  ■  againft  him  before  a  Recognizance  |iled,  ch.  26.  feet. 

'.;  lb... '  ,    '  ■• .     ,  ■  ,  ''     .-  ,'  ..    ■ 

'CoJls\  "  'No 'Cofts  by  this  Sta,tute  on  Informa- 

tions tried  at  Bar,    ch.  26.  feet.  11. 
Nor  where  any  one  of  the  Defendants  is  convided,  ch. 

.       26.-  feet.    12.  „;     .  .        ,     ,;      >y,.j-.. 

Whether  the  Co,ure  be  bound  of,  Right  ttj  award  tlipm 
in  Cafes  within  the 'Statute,  'or  have  a  Difcretionary 
Power,-  ch.  26.  feet.  13,     ,.,  \J,^_.^-, 

In  what  Manner,  and  at  whofe  Relation,  Informations, 
in  Nature  of  ^0  Warrantors  may  be  exhibited  by 
9  AmiiS^  and  what  Judgment  and.  Cofts,  iJc.  fiiall 
be  given  therein,  ch.  26.   feet.  14,  15. 

The  Statutes  of  ^'ro/^Z/i  extended  to  fuch'Ihformations 
Ch.  26.  ftet.  16.     ^..j^,^.^. 

;    ;...  -■:;;;:  -.-^      :■:   .  :  B.c  :    ,3    :.;.ii ';.  p  -  ■ 

Qui  tam.  Whether  an  Iii formation  qui  tarn  lie  on 

'..     •  all    Penal    Statutes     which    give    the 

Whole  or  Part  of  the  Penalty  to  him  who  will  fue, 

ch.  26.  feet.  17. 
In   what  Cafes   tlie  PaVty  g;rK^?ed  by  the  Thing  prohi- 
^"    bifed    by  a  Statute,-  m^  fu^  ,7iww  pra  pamitia  Rege\ 

qucim  pro  feipjo^   ibid.         \-^  j     ..;  ;;,,;."  ; 

Whether  in  all  Cafes  wherein,  the-  King  is  ,to  have  a^ 

Fine  in  an  Aflion  on  a  Statute,  Tt  niuft  be  fo  laid, 

ibid. 
Whether  fuch  Information  muft  conclude  contra,  patem, 

or  contra  forrtiam  Slatuti,  or  in  co'hterliptum.  Rfgis,^  ch. 
.   '26:  ice,f.  'iS.    .     ^  ^  .     .    •         ,  •  •  ''   -' '  '  \         ! 
Whetlier  it  muft  rec'lte'the  Statiite,'''^n-d  w^e're  a  Mif- 
^  ,, recital. is  fatal,  ./l/'zV/._^     .... 
"Whether   on   an  Infdrttiation   Well  laid'  for  Part,  and 

defediive   for    other   Part,  the    Informer    may    have 
-,'  Judg'rnent  f6r  what  is  well  laid,  ch.  26.  feet.  ig. 
AVhethei"'  in'a'h">A^(£fion  on  'a^  Petial  Statute'  the  Debt 
^   mpy  be  laid  as  the  Del;>t  of  the.  Party  only,  orjoint- 
•"^^ly,  as  t1ie  ■  Debt  -f)f  ^IVe  fCing  an^d  of  the 'Party,  and 

whether  tl\e  like  Fpriji  is  tci  be  obforved  A  an  Infor-i 
'^'''iriation'il'.v/  '^hin.  ch;  26.  fet't.  26.  1 


In  what  Manner  the  Sum  due  to  the  Informer  is  to 
be  demanded,  ch.  26.  feet.  2r. 

Wliether  a  Conclufion  ad  grave  damnum  is  good,  with- 
out adding  of  the  Plaintiff,   ibid. 

Wliether  18  EUz.  which  reftrains  Perfons  from  fuing 
on  Penal  Statutes  any  other  way  than  bv  Information 
or  Original  Adion,  reftrain  Suits  by  Bill  or  Plaint, 
ch.  26.  feet.  22.  ' 

How  the  Time  of  Admiflion  into  an  Office  mufl:  be 
cxpreffed  in  Sn  Adtlon  on  a  Statute  for  want  of  a  Qua- 
lification within  a  certain  Time,  ch.  26.  feet.  23. 

Where  a  Fad  is  fuffieiently  alledged  by  a  qucdcum,  ch. 
26.  feet.  24. 

In  what  Courts  a  ^«/' /<7OT  lies,  ard  how  far  in  the 
Exchequer  when  limited  to  other  Courts,  ch.  26. 
feet.  25. 

C. 

In  what  Manner,  and  in  what  C.ifes  it     In  ivhat 

is  provided   by  31  Eli-z..   that  Suits  en      Coimty. 

Penal  Statutes   muft  be  laid  and  trcj 

in  the  proper  County,  and  that  the.  Defendant  may^ 

traverfe  the  County,  ch.  26.  feet.  26,  27. 
Whether   the  Defendant  can   take  A^ymtage  of  this 

Statute   any   other  way  than  by  pleading  it,  ch.  7.b'. 

feet,  28,  32,  69,  70,  71. 
Whether   it  extends   to  Suits   by  Common  "Informers 

only,  ch.  26.  feet.  29. 
Whether  the  King's  Bench  or  Excheaixr  be  reftrained 

by  the  Claufc  which  appoints  fuch  Suits  to  be  at  the 

Selnons  or  Affifes,  ch.  26..  fccf.  30. 
In  what  County,  and   in  what  Courts  fuch  Adions  or 

Informations  are  to  be  brought  by  21  Jac.  I.  and 

whatProcefs  is  to  be  had  therein,  ch.  26.  fed.  31.    - 
Whether  it  be  neceffary  on  the  General  Iffue  to  prove 

the  Offence  in  the  fame  County,  di./26.  fed.  32,  69^ 

■7^'7>.         J  .  ...      .. 

Whether  an  Officer  can  receive  an  Information  'without 
.Oath  tliat  the  Offence  arofe  in  the  Counrv  in  which 
it  is  laid,  and  whether  the  want  of  YuJi  Oah  make 
the  Proceedings  erroneous,  ch.  26.  feet.  33,  38. 

Whether  at  this  Day  any  Suit  can  be  brouglu  in  JVefl- 
minJier-Hall  for  an  Offence  againft  a  Penal  Statute 
committed   out   of  Middlefex^  ch.    26.   feet.  JO,  34, 

35,   36,   37- 
No  Suit  by  a  Party  grieved  is  within  thefe  Statutes,  ch. 

26.  feet.  39.       ■ 
What  is  the  proper  Procefs  on  an  Infor-     Piccefs. 

mation,  ch.  27.  feet.  12,  13,  14. 

D. 

In  what  Manner  it  is  provided  by  31     IFithin  what 
EU%.  that   fome  Suits  on  Penal  Sta-     Time. 
tutcs  (hall  be  vvithin  two  Years,  and 
others  ^ithin  one  Year,  ch.  26.  feet.  41. 

And  that  a  Note  ftiall  be  given  of  the  Time  when  an 
Informati^m  is  exhibited,  ch.  26.  feet.  42. 

And  that  Oath  fliall  be  made  -of  the  Time,  ch.  26. 
feet.  43.  ■  ■•    ^      ■ 

Whether  this  Statute  reftrain  a  Profecution  at  Law, 
ch.  26.  feet.  44. 

Whether  Advantage  of  it  may  be  taken  on  the  Gene- 
ral Iffue,   eh.  26.  feet.  45. 

Whether  a  Suit  after  the  Year  may  be  good  for  the 
Kin::,  and  naug!,t  fjr  tlie  Informer,  ch.  26.  feet.  46. 

Wliether  tlie  Party  grieved  be  within  thefe  Statutes,  ch. 
26.  fed.  47. 

Whether  the  Suing  a  Latitat  be  a  fufficieht  Commence- 
ment of  a  Suit  within  thefe  St.itutes,  ch.  26.  feet.  48. 
Whether 
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Whether  a  Suit  given  to  a  Common  Informer  upon  the 
Deiault  of  the  Party  grieved  be  within  thefe  Statutes, 
ch.  26.  fedt.  49. 

Whether  Cnamperty^  defraudihg  King's  Cuftoms,  or 
Foreftalling,  be  within  thefe  Statutes,  ch.  26.  feet.  50. 


IFho  difahled      Whether  a  ^'i  tarn  can  be  brought  by 


toju 

ch.  26.  feet. 
Nonjuit. 

Attorney, 


any    Perfon    before    ordered    by    the 
Court  not  to  follow  any   fuch  Suit, 
51- 
Whether  he  who  fues  a  ^i  tarn  may  be 

no.ifuited,  ch.  26.  fe<Sl.  52. 
Wnether  the  Informer  or  Defendant  may 
appear  by  Attorney,  ch.  26.  fedt.  53, 
54>55- 

F. 
Cojls.  Whether  he  who  fues  oh  a  Popular  Sta- 

tute fliall  haveCofts,  ch.  26.  fed.  57. 
Whether   the  Party   grieved   fliall   liave  them,  or  pay 

them,  ch.  26.  fed.  57,  59. 
Where  the  Defendant  fliall  have  Cofts  by  18  Eliz.  ch. 

26.  fed.  58. 
Whether  Suits  by  the  Party  grieved  be  within   this  Sta- 
tute, ch    26.  fed.  59. 
Whether  Suits   in  a  Court  which  has  no  Jurifdidion, 

ch.  26.  fed.  60. 
Wager  of  Whether  the  Defendant  may   wage   his 

Law.  Lavi/,  ch.  26.   feet.  61. 

ProteSiton.  Whether   he  can    take    Advantage  of  a 

Protedion,  ch.  26.  feet.  61. 


G. 


PUai. 


How  the  Defendant  is  to  plead  to  fuch 
Suit,  ch.  26.  fed.  62. 
Where  he  may  plead  a  Prior  Suit  depending,  ch.  26. 

fed.  63.     See  sj-fpe  iDl'sg, 
Where  he  may  plead  a  Pardon  or  Releafe,  or  Acquittal 

or  Convidion  in  a  former  Suit,  ch.  26.  fed.  64.  ch. 

37.  fed.  34. 
Whether  the  Inf  )rmer  may  aver,  that  the  Recovery  in  a 

former  S'it  pleaded  againft  him  was  by  Covin,  with- 
out fliewing  how,  ch.  26.  fed.  65. 
General  IJfue.     In    what   Manner    the   Defendant    may 

^\e.A  Nihil  debet,   ch.  26.  fed.  66. 
Whether  the  Defendants  may  plead  jointly,  ch.  26.  fed. 

67. 
Whether  a   Defendant   may    plead   Not   Guilty   to  a 

iireach    alledged    from    Matter   of  Record,  ch.   26. 

fed.  68. 
What  may  be  given  in  Evidence  on  the  General  liTue, 

ch.  26.  feet.  32,  69,  70,  7  I. 

H. 

Whether  the  Replication  be  to  be  made  by  the  Attor- 
ney General  only,  ch.  26.   feet.  72. 

Whether   the  Words  ^i  ta7n  pro   Domino  Rege,  &c. 
are  to  be  ufed  in  joining  the  lifue,  ch.  26.  fed.  73. 

Where  a  Jury  is  compellable  to  appear  at  JFeJimiuJler 
for  the  Trial  of  fuch  Iflue,  ch.  26.  feet.  74. 

Where  fome  of  the  Defendants  may  be  found   Guilty, 
and  others  acquitted,  ch.  26.  feet.  75. 

Where  a  Defendant  may  be  found  guilty  for  Part,  and 
acquitted  for  Part,  ibid. 

What  Judgment  fliall  be  given,  ch.  26.  fed.  76. 

Whether  the  Penalty  of  a  Statute  may  be  compounded 
or  granted,  ch.  lb,  fed.  77,  78,  79,  80. 
Vol..  II. 


Whether  all  Grants  to  difpenfe  with,  agree,  or  com- 
pound, or  to  have  the  Benefit  of  Penal  Statutes,  be 
void,  ch.  26.  fed.  80,  81,  82,  83. 

I. 

In  what  Manner  Juftices  of  Peace  are  to  take  the  In- 
formation of  thofe  who  bring  Felons  before  them, 
ch.  15.   fed.  59,  60.  ch.  16.  fed.  11,  12. 

Whether  an  Information  can  be  quafllcd,  Not  quajhed. 
ch.  25.  feet.  149. 

3lnm 

The  Form  of  an  Indidment  for  a  Nufance  in  ered- 
ing  it,  eh.  25.  fed.  67. 

3Inn  of  Court* 

Whether  a  Chamber  therein  come  under  the  Notion  of 
a  Dwelling-Houfe,  ch.  33.  fed.  97. 

3inque(f  of  Office* 

Whether  to  be  taken  in  order  to  examine  Matters  re- 
corded by  a  Coroner,  ch.  9.  fed.  48. 

Where  it  fliall  he  tried  by  Inqueft  of  Office  whether 
a  Perfon  ftands  Mute  of  Malice,  ch.  30.  fed.  5,  6, 
7,8. 

Whether  the  Property  of  the  Goods  ftolen,  and  the 
frefli  Suit,  iifc.  (hall  be  inquired  of  at  the  fame 
Time,  ch.  33.  (ed.  22.  ch.  23.  fed.  53. 

Whether  the  Court  may  examine  fuch  Matters  with- 
out any  Inqueft,  ch.  23.  feet.  52. 

See  Ccurt  and  auffifC. 

jnaiiifitioit. 

Of  Death  by  a  Coroner.     See  CojO'ier,  C. 
The  Difference  between  an  Inquilition  and  Indidmertt, 
ch.  25.  feet.  I. 

31nrilifnto?ej6  tjuitum. 

Whether  indidable  by  fuch  Words,  ch.  25.  fed.  59. 
Whether  oufted  of  Clergy,  ibid,  and  ch.  33.  fed.  22. 

31nfufficient* 

What  is  infufHcient  Bail,  and  the  taking  of  it  how 
punifliable,  ch.  15.  feet.  4,  5,  6.  See  S)tlS.Ci0lrt 
and  (iBao^aDEliUCip,  A.  and  iSaii,  B. 

3lntciiumciit. 

Cannot  fupply  the  Want  ot  a  Certainty  in  an  Appeal 
or  Indidment,  ch.   23.    fed.    82.    ch.    25.    fed.  60. 

See  ilfbertp. 
Cannot' fupply  a  defedive  Verdid,  ch.  47.  feet.  9. 

3Interc(f. 

A  good  Exception  againft  a  Witnefs,  that  he  is  a  Party 
in  Intereft,  ch.  46.  feet.  24,  25. 

31nterraffato?ie£f» 

In  what  Manner  to  be  exhibited,  i^c.  on  an  Attach- 
ment, ch.  22.  feet.  7. 

JOlltDCC  of  COlUltlE0» 

Where  a  Trial  {hall  be  by  a  Jury  returned  from  two 
Ciiunties,  ch.  23.  fed.  35.  ch.  29.  feet.  48.  ch.  40. 
feet.  I.     See  JLoiiDOlt. 

6  Q,  aoinf 


Index  to  the  Second  Book. 


31oint  Jfine, 

Not  good,  ch.  10.  feet.  i6. 

Where  a  Finlre  may  be  joint  or  feveral,  cli.  41.  feet.  8. 

Whether   a  Juror   returned   on  a  Joint  Venire,  being 

drawn  as  to  one  Defendant,  be  drawn  as  to  all,  ch. 

41.  feet.  91. 
Whether  the  Panel  returned  on  a  Joint  Venire  may  be 

fevered,  ch.  41.  feet.  g. 

3i0int3ntiiaaient,  3iiifo?niation,  and  ^icttiiff. 

Where  Offences  are  to  be  indi(3ed  jointly,  and  where 
feverally,  ch.  25.  feet.  89.  ch.  26.  feet,  75. 

Whether  of  Perfons  jointly  charged  .forne  may  be  ac- 
quitted and  fome  convicted,  ch.  47.  feet.  8.  ch.  26, 
feet.  75. 

3iofnt  picit. 

Whether  the  Defendants  in  an  Information  may  plead 
jointly  Not  Guilty,  ch.  26.  feet.  66,  75. 

Whether  an  Ir'rjh  Biftiop  be  a  good  Addition,  ch.  23. 
feet.  109. 

Whether  a  Treafon  in  Ireland  be  within  35  H.  8.  con- 
cerning the  Trial  of  Foreign  Treafon,  ch.  25.   feet. 

52. 

Irljh  Peer,  where  triable,  ibid. 

Whether  a  Gaoler  be  punifhable  for  keeping  a  Prifoner 

in  Irons,  ch.  22.   feet.  32. 
Whether  a  Prifoner  fhall   be  arraigned  in  Irons,  ch. 

28,   feet.   I. 

Whether  a  Defendant  fhall   have   the   fame  Challenges 

on  a  collateral   Iffue,  as  on  a  general  one,  ch.   43. 

feet.  6. 
Whether   2  H.   5.  which  requires  \os.  Freehold  in  a 

Juror,  extend  to  collateral  Iflues,  ch.  43.  feet.  16. 
In  what  Manner  the  Iflue  is  to  be  joined  in  a  ^ti  tarn, 

ch.  26.  feet.  73. 
Where  fuch  Iflue  (hall  be  tried,  ch.  26.  feet.  74. 

Judicial  OfEce,    whether  grantable    for    Life,    ch.    I. 

feet.  5. 
Whether  exercifable  by  Deputy,  ch.  i.  feet.  9. 
Where  the  A£l  of  one  is  efFedual  for  all,  ch.  i.  feet. 

10.  ch.  9.  feet.  45. 
Whether  a  Judge  can  be  a  Witnefs,  ch.  46.  feet.  17. 
The  Temporal  Judge  is  to  determine  whether  one  who 

demands  his  Clergy  is  to  have  it,  ch.  33.  feet.  113. 
Where   inferior  Judges  are   liable   to   an  Attachment, 

ch.  22.  feet.  25  to  30.  ch.  27.  feet.  67. 
•Judges  not  punifhable  for  a  meet  Error  in  Judgment, 

ch.  I.  feet.  17.  ch.  13.  feet.  20. 
Nor  compellable  to  give  their  Opinions  before-hand,  ch. 

I.  feet.  16, 
Whoever  js  Judge  of  the  OfFence  may  bail  the  Offen- 
der, ch.  15.  feet.  27,  54. 
For  Cert'iorar'tci  to  them,  fee  (CerflO^art,  B,  E.     See 

alfo  BJuiisDicticn,  Couit,  Commiff.oii,  ^C'flfifc  of 
tlie  <Dcurt,  and  jDifcrttion. 


3Iitt!0:mcnt, 


Where  it  may  be  faved   by  an  Award  of  Tranfporta^ 

tion,  ch.  33.  fedt.  I35yts'f. 
For  what  Faults,  and    in    what   Manner  it  may  be  ar- 

refted,  ch.  48.  fed.  I.  ch.  25.  feft.  147,  148. 
Whether  any  Judgment  fhall  be  given  on  aConvidlos 

of  Excufable  Homicide,  ch.  48.  fe£t.  I. 
Whether  the   fame  fhall   be  given  agair.fl  a  Peer  and 

Commoner,  ch.  48.  fed.  2. 
Whether  the  fame  muft  be  given  in  all  Cafes,  ibid. 

B. 
The  flated  Judgment  againfl  a  Man  for     Stated  Judg" 

High    Treafon    not    concerning    the     ments. 

Coin,   ch.  48.  fed.  3. 
For  Treafon  concerning  the  Coin,  ch.  48.  feet.  4. 
For  Petit  Treafon,  ch.  48.  fedt.  5.  .1 

Againft  a  Woman  for  Treafon,  ch.  48.  feet.  6. 
Againfta  Man  or  Woman  for  Felony,  ch.  48.  fecti  jl 
Judgment  of  Painforti^  dure,  ch.  30.  feet.  16.        ■ 
Judgment  in  Pramunire,  ch.  48.  feet.  9.  '      • ' 

In  Mifprifion  of  High  Treafon,  ch.  48.  feet.  10. 
For  drawing  a  Sword,  or  flrilcing  ih  a 'Court,'  fjf^j  cS. 

48.  feet.  II,  12. 
For  flriking  in   the  King's   Palace,  Perjury,  Forgery, 

or  Coiifpiracy,  ch.  48.  feet.   12. 
Judgment,  how  entred  on  an  Acquittal  or  a  Plea  of  a 

Pardon,  cb.  48.  feet.  13. 


In   what  Cafes,  and  in  what  Manner  the  Court  fhall 

give  a  Difcrctionary  Judgni"nt,   ch.  48.  feet.  14. 
Where   it   may    award   a    Tianfportation,    or   to   tlie 

Houfe  of  Corre<ftion,    or    to   Banifliraent,    ch.   4.8. 

feet.  15,   16.  ' 

How  it  may  be  authorized  to  inflida  new  Punifhment, 

ch.  48.  feet.  i6.'  ■  ■/' 

In  what  Cafes  ti>e  Defendant  mufl  be  in  Court  when 

the  Judgment  is  given,  ch.  48.  feet.  17. 
In  what  Manner  the  Fine  is  to' be  fet,  'and  mitigated, 

ch.  48.  ffct.  17,  18,  19,  20.  ' 

D. 

For    J-udgment   of  Outla.wry    and    Abjuration,   fee  ch, 

48.  feet.  21,  22,  23,  24.  and  ii)itcUitt>;p  and  4^# 

lUia.ttOEI.  ' 

There   fhall  never   be   two  Judgments  given   for   tfie 

fame  Offence,  ch.  48.  feet.  23. 
Whether  a  Man  can  be  attainted  any  other  Way-bu'tby 

exprefs  Sentence,  or  by  Outlawry  or  Abjuration,  ch. 

48.  feet.  25.  ,    ..      .    ■    ■■  ^ 

Whetlier  one  can  be  attainted  after  his  Death,  ikld. 
Whether  Judgment  at  Cohlmon  Law  can  be  given  on 

an  Indidment  :cocluding<i5n/r«  fermatft  Stmutii  tfi. 

25.   feet.  115,  116.  -    -' 

What  Judgment  fhall  be  given  in  a  ^i  tam^  ch.  i(>. 

feet.  76. 
How  a    Judgment    may    be   falfified,    fee   ifaififtjt'lljj 

JutisUiaioin 

Where  a  'Warrant  from  a  Juftice  of  Peace  for  a!n  Of- 
fence not  within  his  Jurtfdidion  is  void,  'eb'.  10. 
feet.  10.  ■  \ 

Hovv  far  a  Statute  in  giving  a  Jufllce  a  Jurifdiction  6f 
an  Offence,  gives  a  Power  to  bring  tlie  Party  before 
him,  ch.  10.  feet.  15,  16.  •*'  • 

How 
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How  a  Judge  IS  punifhable  for  proceeding  withont  Ju- 
rlfdidlon,  cli.  32.  feet.  25. 

A  JurifJidlion  {hall  not  be  prcfumed  where  it  doth  not 
appear,  ch.  10.  fecft.  21. 

How  an  Avowry,  £3'^.  grounded  on  tlie  A£l  of  an  In- 
ferior Court,  tnuft  (hew  tliat  the  Offence  arofe  with- 
in its  Jurifdiaion,  ibid. 

Whether  a  Suit  ^i  tnm  in  a  Court  which  has  no  Ju- 
rifdidtion  make  the  Informer  liable  to  Cofts,  ch.  26. 
feet.  60. 

Whether  fjch  Suit  be  within  18  Elm.  which  prohibits 
the  compounding  Profecutbns  on  Penal  Statutes,  ch. 
26.  feet.  79. 

SeeCiJui-,  iuissr,  CommilT.n?,  Ising  ano  J!st;ig'3 

JlSiJKl). 

A. 

From  what         From   what  County    to  be   returned   by 

County.  Common  Law  for  the  Trial  of  a  Ge- 

neral liTue,   ch.  40.  feet.  i. 

From  wliat  County  by  33  H.  8.  for  the  Trial  ofTrea- 
fon,  Mifprifion  of  Treafon,  or  Murder  confefied 
before,  or  fufi)e(fted  by  the  Privy  Council,  ch.  40. 
feet.  2. 

Whether  this  Statute  be  ftiU  in  Force  as  to  all  of  the 
fdid  OfFe  ces,  ch.  40.  feet.  3. 

Whether  it  extend  to  Acceflaries,  ch.  40.  feet.  4. 

In  what  Co  nty  he  who  carries  Goods  ftol'n  from  one 
County  to  another,  or  dv)es  a  Nufance  in  one  Coun- 
ty to  another,  or  marries  two  Wives  in  different 
Counties,  or  commits  a  Felony,  bfc.  in  IFales,  or 
beyond  Sea,  may  be  tried,  ch.  40.  feet.  5. 

From  what  County  ihe  Jury  is  to  be  returned  for  the 
Trial  of  a  Foreign  Plea,  ch.  40.  feet.  6,  7,  8. 

B. 

By  what  Before  what  Juftices  a  Jury  may  be  re- 

Procefs.  turned  without  any  Precept  by  a  bare 

Award,  ch.  41.  feet.  I. 
Whether  it  may  be  fo  returned  into  the  King's  Bench, 

ch.  41.  feet.  2. 
Where    it  may  be  returned  immediately,  ch.  41.  feet. 

3.  4- 

See  tEsnirc,  ll^jotifo,  2DaIcs,  &c. 

1ft  what  Manner  the  Procefs  againft  the  Jury  is  to  be 
continued,  ch.  27.  feet.  95.     See  iDlfCOiltUlUanCC 


How  far  the  Authority  of  fuch  juftices  is  fufpended  By 

the  Kinj^'s  Bench  fitting  in  the  fame  County,  or  bjr 

a  Supcr/cileas,  and   how  it  may  be  revived  by  Proct- 

Jfiids,  ch.  5.  feet.  3. 

How  far  their  Commiflions  are  detcrmihcd  by  the  De- 

fe  of  the  King,  ch.  I.   feet,   n,  12,  13. 
Whether  by  the  Acceprance  of  a  new  Name  of  Dig- 
nity, ch.  5.  feet.  6. 
Whether  by   holding  a  Seflion   without  adjourning  it^ 

ch.  5.  feet.  7. 
Where   by   granting  a   new   Commiffion  of  the  fam^ 

Nature  with   the  former,  ch.  5.  feet.  8. 
What  Notice    of  fuch    new   CommifTion   is  fufiicient 

for  this  Purpofe,  ch.  5.  feet.  9,  10,  11. 
Whetiier  the  Proceedings  before  fuch  Juftices  be  difcon- 
tinued   by   the  Grant  of  a  new  Commiffion,  ch.  5. 
feet.  12. 
Whether  a  Commiffion  of  the  Peace,  or  Gaol-Delivery 
for  a  Town   be   fuperfeded   by  a  new  one    for   the 
County,  fcfc  ch.  5.  feet.  13. 
Whether  Juftices  of  Oyer,  &c.   he  confined  to  fit  in  the 
Place  mentioned  in  their  Commiffion,  ch.  5.  feet.  14. 
What  Form  is  to  be  obferved  in  their  AdjournmentSj 

ch.  5.  feet.  7,  14,  15. 
How   new  ones   may   be  added  to  the  former  by  Writ 
of  Affociation,  or  Ji  non  cmria,  cli.  5.  feet.  16,  17, 
18. 
Whether  they  may  fit  in  one  County  to  try  OfFences 

in  another,  ch.  5.   feft.  19. 
Where  their  Records  are  to  be  kept,  ch.  5.  feet.  20. 
Whether  thofe  taken  by  the  Command  of  the  Juftices 

be  replevifable,  ch.  15.  feet.  37. 
Whether  a  Certiorari  direfted  to  the  Jnftice  of  Chejier, 
may  be  returned  by  A.  B.  Chief  Juftice,  i3e.  c\u  27* 
feet.  71. 
Where  Caufes  are  put  without  Day  by  the  not  coming 
of  tiie  Juftices,  ch.  27.  feet.  106. 

See  Cents  and  31uUge0,  (iB..cI^2Delitcrf,  )2Dpcr 
and  SLcimtncr,  xlrt.fe,  and  peace,  &c. 


The  ancient  Power  of  the  High  Jufticier,  ch.  3.  feet.  I. 

3Iuflification» 

How  an  Arreft  on  Sufpition  iS  to  be  juftified,  ch.  12. 
feet.  18.     See  picaDlllg  and  4XXt\X 


Before  what       Before   what   Court  a  Jury  is  to  be  re- 

Court.  turned,  ch.  42. 

Where  a  Jury  acquitting;  a  Defendant   muft  find   wliat 

other  Perfons  did  the  Fa<S,  ch.  9.  feet.  33. 
Where  they  are  liable  to  an  Attachment,  ch.  22.  feet. 
,    14  to  25.     See  4ttdthmcnt. 
Whether   a    Juror    may   be  a   Witnefs,  ch.  46.  feet. 

Who  are  qualified  to  be  Jurors.     See  CljallcngC,  C. 
and   J.lP.^mcnt,  C,  D,E.  and  ilDolU,  D. 

Whether  a  Jury  charged  in  a  capital   Cafe  can   be  dif- 

charged    ■ithoiit  giving  a  Verdidt,  ch.  47.  feet.  I. 
For  other  Matters,  fee  Saatltct,  and  3|;jqucft. 

31ufficc0, 

Whether  Juftices  can  be  commiflioned  by  none  but  the 

King,   ch.  6.  feet.   I. 
Whether  the  Com -^liffion  of  Juftices  of  Oyer,  (sfc.  may 

not  be  called  Writs,  ch.  5.  feet.  2. 


WH  ETHER  thofe  taken  by  his  Command  be  re- 
plevifable, ch.  15.  feet.  36,  37,  66,  ^c.     See 

Wa\K  I. 

No  Diftrefs  can  be  taken  on  Land  in  his  Pofl"effion,  ch. 

10.  feet.  26. 
No  Procefs  by   Provifo,  where  he  is  a  Party,  ch.  41. 

fc-ct.  10. 
He  may   fue  in  what  Court  he  pleafes,  and  therefore 

may  demand  a  Certiorari  for  the  Removal  of  an  In- 

didment,  ch.  27.  feet.  27. 
Not  bound  by  a  Statute  which  does  not  name  him,  cb. 

42.  feet.  3. 
His  Grant  is  void  where  he  is  deceived,  ch.  37.  feet.  46, 
Ni/t  prills  or  Tales  not   grantable  where  he   is  a  Party 

without  his  Confent,  ch.  42.  feet.  3.   ch.  41.   feet. 

'7- 
Commiffion  of  Juftices  of  Gaol-Delivery,  ^c.  grant- 
able  only  by  him,  ch.  5.  feet,  i, 

^    ^  Whether 
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Whether  he  may  take  a  peremptory  Challenge,  ch.  43. 

feet.  2,  3. 
Whether   he   needs   {hew   his  Caufe  of  Challenge  pre- 

fently,  ch.  43.  feet.  3,  10. 
He  is  the  principal   ConierVator   of  the  Peace,  ch.  8. 

feet.  I. 
Whether  all  Jurifdi<aion   muft  be  derived  from  him, 

ch.  I.  fea.  I.  ch.8.  feet.  i. 
Whether  he  may  authorize  whom  he  pleafes  to  execute 

a  Statute,  ch.  8.  feet.  28. 
Whether  he  can  fit  i,i  Perfonin  Judgment,  ch.  I.  feet. 

2,  3.  ch.  3.  feet.  I,  2. 
Whether  he  can  add  to  the  Jurifdidicn   of  an   antient 

Court,  ch.  I.  feet.  4,  6. 
Whether  he  can  grant  a  Judicial  Office  for  Life,  which 

has  not  ufually  been  fo  granted,  or  any  unprecedent- 
ed Commiffion,  ch.  i.  feet.  5,  7,  8. 
What  Patents  and  Commifllons  are  determined  by  his 

Demife,  ch.  i.  feet.  1 1.,  1-2,,  13;. 
The  Power  of  his  Juftices  in  Relation  to  Perfons  found 

Guilty    before,  or    reprieved    by    the  Juftices  of  his 

Predeceflbrs,  ch.  6.  kSt.  19. 
His  Prerogative  in  making  a  Sanfluary,  ch.  32.  feci.  3. 
In  what  Manner  the  Year  of  the  King's  Reign  muft  be 

be  fet  forth  in  an  IndiiSlment,  ch.  25.  feet.  80. 
How   an    Indictment  mufl  conclude  againft  the  Peace 

of  the  King,  and    with   what  Difference  where  the 

Offence  happened  in  the  Reign  of  tw-o  King's,  ch.  25. 

feet.  92,  93. 
How  an  IndiiStment  muft   conclude  contra  coronam  i£ 

dignhattin  Regis,  ch.   25.  feet.  94. 
Where  the  Penalty   of  a  Penal   Statute  goes   to  him, 

whether  an  Aftion  or  Information  on  fuch  Statute 

mufl  be  laid  tarn  pro  Domino  Rege  quam  pro  feipfo,.  ch. 

26.  feet.  17,  20. 
How   far   the  King's  Pardon   will  bar  a.  ^li  tarn,  ch. 

26.  feet.  64. 
For  his  Prerogative  of  pardoning  in  other  Cafe?.     See 

PtjrDon  and  JDifycnftttion. 

For    other    Mitters.     See    CommilT.Clt   and    fetng's 

Wmt^iy  and  Itifttcrs. 

A. 
In  what  Manner  the  King   in  Perfon  or  his  Juftlcier 

ufed  anciently  to  execute  Juflice  in  it,  ch.  3.  feet.  1. 
Whether  the  Common  Pleas  and  Exchequer  were  de- 

ji-ved  from  it,  and  what  Prerogative  it  fliU  retains, 

ch.  3.  feet.  2. 
Its  Juftices  are  Keepers  of  the   Peace   throughout   the 

Realm,  ch.  8.   feet.  2. 
Whether  it  have  a  Jurifdiction  over  all  Mifdemeanors 

in  General,  ch.   3.  feet.  3. 
Whether  it  be  neceffary   to  ground  its  Proceedings  on 

fome  Precedent,  ch.  3.  feet.  4. 
How  far  it  may  proceed  on  the  Trial  of  a  Peer,     See 

laccr,  C. 

How  far  it  has  a  Dlfcretionary  Power  of  punifhing  Of- 
fenders, ch.  3.  feet.  5. 

It  may  award  Procefs  into  any  County  in  England, 
ch.  27.   feet.  I. 

What  Prifon  it  may  make  Ufe  of,  ch.  3.  feet.  5. 

Whether  it  may  proceed  on  Suits  commenced  in  other 
Courts,  ch.  3.   feet.  6. 

Whether  on  Offences  newly  created  by  Statute,  ibid. 

Whether  iis  Jurifdiction  can  be  excluded  by  Statute 
without  exprefs  negative  Words,  ch.  3.  feet.  6.  ch. 
ig.  feet,  18.  ch.  z6.  feet.  30. 


Whether  a  Record  removed  into  it  can  be  remanded  6y 

the  Common  Law,  ch.  3.  feet.  7. 
What   Iiidiffments   may   be   remanded  by  6  H.  8.  cf>. 

3.  feet.  8,  9. 
Whether   it  may  award  a  Niji  prius   for    the  Trial   of 

Treafon  or  Felony,  ch.  3.  feet.  7.  ch.  42.  feet.  2, 

B. 

What  Superintendency  the  King's  Bench  has  over  in- 
ferior Courts,  as  to  reverfing  their  Errors,  and  Pu- 
nifhing their  Abufes,  ^c.  ch.  3.  feet.  10.  ch.  22. 
feet.  2,  and  25  to  30.  ch.  27.  feet.  22. 

How  far  the  Prefence  of  the  Kmg's  Bench  fufpends  the 
Power  of  other  Courts,  eh.  3.  feet.  1 1.  ch.  5.  feet.  j. 

Where  its  Procefs  is  returnable  coram  nobis  ubiawque^ 
and  where  coram  nobis  apud  JV.  and  hi-w  many  Days 
are  required  between'  the  fcjle  and  Return,  ch.  3. 
fedl.   12.  ch.  41.  feet.  3. 

King's  Bench  is  witliin  2  fff  3  Ed.  6.  which  authorizes 
Jiiflices  to  proceed  againft  Acceffaries  in  the  County 
wherein  they  were  acceffiry,  ch.  29.   feet.  52. 

The  Supreme  Court  of  Eyre,  ch.  3.  feet.  ii.  ch.  19. 
fee  .  18. 

Whether  it  may  receive  a  Writ  of  Error  of  an  At- 
tainder before  the  High  Steward,  ch.  50.   feet.  16. 

Whether  it  may  award  Execution  againft  Perfons  at» 
tainted  by  other  Courts,  and  into  what  CoUnty,  cfi. 
51.    feet.  I,  2. 

Wherfc  an  Appeal  in  it  fhall  be  arraigned  on  the  Crown 
Side,   and  where  on  the  Plea  Side,   ch.  28    feet.  4. 

Where  it  may  give  a  Man  the  Benefit  of  a  Pardon 
who  hath  been  denied  it  in  the  Exchequer,  ch.  37. 
kSi.  69. 

e. 

AsT.iinfl  whom  it  niay  receive  an  Appeal  by  Bill,  cli.  6., 
fccr.  5.  ch.  23.   feet.  4. 

Whether  the  Proceedings  before  Juftices  of  Oy^r  are  to 
be  removed  into  the  King's  Benchf  after  the  O^et 
determined,  ch.  6.  feet.  )8.  •   .        ■ 

Whether  a  Pardon  of  a  Perfcxi  condemned  before  Jur 
ftices  of  Gaol- Delivery  be  to  be  allowed  in  rhe  King's 
Bench  after  the  Seftion  is  determined,  ch.  6:  feet    ig^. 

Where  It  mav  receive  an  Information  on  a  Penal  Sta- 
tute,  ch.  26.  feet.  30,  34. 

By  what  Procefs  it  may  order  the  Return  of  a  Jury^ 
ch.  41.  feet.  2,  3. 

For  its  Power  of  Bailing.     See  ISail,  E,  F,  G. 

See  aifo  Ccrtib^Hn,  ilttatljiiieni,  and  lijfo^ma^ 
tion. 

Whether  none  but  Knights  can   be  Coroners,  ch.  g. 

fta.  2,  3. 
A  Baronet  and  no  Knight,  not  indictable  by  the  Name 

of  Knight,  ch.  25.  feet,  69. 

Whether  an  Indictment  or  Appeal  for  the  Death  of,  or 
Larceny  from  a  Perfon  unknown  be  good,  ch.  33. 
feet.  78.   ch.  25.  fed.  71.  ch.  35.  feet.  3.. 


X I O  T   imputable  to  the  King, 


cb.  41.  feet.  10. 


Index  to  the  Second  Book. 


larceny 

Where  excluded  from  Clergy,  ch.  33.  feet.  59  to  72. 
See  vllcrgv,  D. 

Whether  one  may  be  found  Guilty  of  a  Trcfpafs  on 
an  lndi£tmcnt  of  Larceny,  or  of  Petit  Larceny,  on 
an  Indictment  of  Grand  Larceny,   ch.  47.  feet.  7. 

Where  Perfons  convided  of  it  may  be  fent  to  tlie  Houfe 
of  CorreiSioii,  or  tranfported,  ch.  33.  feet.  134, 
135,   i^c. 

Where  thofe  who  fteal  40J.  out  of  a  Shop,  ^ir.  are  in- 
titled  to  a  Pardon,   ch.  37    fed.  6. 

Where  an  Acquittal  or  Convi£tion  of  Larceny  is  plead- 
able to  a  fecond  Profecution,  ch.  35.  feft.  4,  5.  ch. 
36.  fe(5l.  5,  7. 

Where  it  is  bailable,  ch.  15.  feet.  48,  49,  50.  See 
15ail,  E,  F. 

Whether  Petit  Larceny  forfeit  Goods  on  2.  fugam  fecit, 
or  Default  to  the  Exigent,  ch.  49.  feft.  14,  15. 

Wliether  the  fbanding  Mute  to  an  Arraignment  for  it 
amount  to  a  Confeflion,  ch.  30.  fedt.  10. 

For  Appeals  of  it.     See  ^ippcalS,  I>  K. 
See  alfo  vtouatp,  A. 

Intiin 

Whether  a  Writ  be  abatable   for  Falfe  Latin,  or  the 

Ufe  of  a  Word  which  is  not  Latin,  ch.  23.  fed.  100. 

ch.  25.  feet.  87. 
Whether  Additions  muft  be  n\  Latin,  ch.  23.  feet.  106. 
Whether   Falfe  Latin  in  an  Appeal  be  amendable,  ch. 

23.  feet.  I  29.  ch.  25.  feet.  97. 
All  Pleas  to  be  entred  and  enrolled  in  Latin,    ch.  28. 

feet.  3. 
Whether   Falfe   Latin  will  vitiate  an   Indi£lment,  ch. 

25.  feet.  86. 
Whether  the  Ufe  of  a  Word  which  is  not  Latin,  ch. 

25    feet.  87. 
Where  Faults  of  this  Kind    are  holpen  by  an  AngUce, 

ch.  25.  feet.  88. 

Lcet,  ch.  II.  fcft.  I.    See  S)l)ct:iff'g  €o?u. 

Tlie   Original    of    its    Inftitution,  ch.  11.   feet.  2.  ch. 

10.  feet.  2. 
How  far  it  exempts   Perfons  from   the  Sheriff's  Torn, 

or  other  Grand  Leet,   ch.    10.   feet.    12,  64.  ch.  11. 

feet.  3. 
How  far  it  is  fubjeft  to   the  Sheriff's  Torn,  ch.  11. 

feet.  4. 
For  what  Caufes  it  (hall  be  forfeited,  ch.  11.  feet.  5. 
Whether    it   be   within    the  Statutes   which   require   a 

Torn  to  be  holden  witliin  a  Month   after  Eajler  or 

Mithaelmai,  ch.  10.  feet.  8. 
What  fhall  be  the  Form  of  the  Caption  of  an  Indift- 

metlt  in  it,  ch.  ii.  feet.  6,  7. 
Such  Caption  muft  fet  forth  the  Day  whereon  the  In- 

diftment   was  t^ken,  ch.   10.   feet.  9. 
Whether  Court- Leets  be  within  the  Statutes  which  re- 
quire that  Indiflors   in  Torns  be  twelve  in  Number, 

and  have  Freehold  or  Copyhold  to  fuch  a  Value,  and 

that   the   Lididments  be  indented,  ^c.  ch.  10.  feft. 

65  to  70.     See  -_.0I  !,  D. 
See  3  lDJCtlncn^  L. 
H'>w  Breaches  of  the  Peace,   and  other  Contempts  in 

the  Face  of  a  Court-Leetare  punifhable,  ch.  I.  fe<5t.  15. 
No  M.in  can  be  withm  two  Leets,  ch.  10.  fedt.  12. 

Letters. 

Treafonable  Letters   laid    as   Overt- Ads    of  Treafon, 
how  to  b  •  proved,  ch.  46.  feet.  34, 
Vol.  1L 


LibcK 

Whether  indidable  before  Juftices  of  Peace,  ch.  8.  fe6l« 

38. 
What  good  Evidence  to  prove  it,  ch.  46.  feet.  36» 

jLibertp* 

Where  a  Place  fhall  be  intended  to  be  within  a  Liberty. 

See  r.lailflj  and  iLuHiJltt,  and  ch.  25.  feet.  128. 
How  far  the  Juftices  of  Peace  for  a  County  may   2.St 

within  a  Liberty,  ch.  8.  feet.  29. 
Whether  a  Commiffiun  for  the  Peace  within  a  certain 

Liberty    be  grantable   without  a  Special  Suit   to   the 

King,  or  revocable,  or  determinable  by  the  King's 

Death,  ch.  8.  feet.  30. 

ILffC.     See  lijjinjj. 

JLiffeancc. 

Whether  neceflary  for  an  Indidtment  of  Treafon  to 
conclude  contra  ligeantia  fucs  debitum,  ch.  25.  feet.  55. 

The  different  Manner  of  fetting  forth  living  and  dead 
Things  in  an  Indictment,  ch.  25.  feet.  75. 

JLoiinoit. 

Whether  a  good  Vifne,  ch.  23.  feet.  92, 

Whether  good  Addition,   ch.  23    feet.  120. 

Wliether  want  of  Freehold  in  London  be  a  good  Chal- 
lenge, of  a  Juror,  ch.  43.  feet.  12,  24. 

What  Provifion  is  made  for  Jurors  in  London  in  Ac- 
tions for  more  than  the  Value  of  40  Marks,  ch.  43. 
feet.  21. 

Whether  London  can  join  with  other  Counties  in  taking 
an  Inqueft,  ch.  29.  feet.  48. 

How  its  Juftices  of  Peace  are  to  bail  Prifoners,  ch.  15, 
feet.  6r. 

Its  Citizens  fuing  an  Appeal  are  not  compellable  to 
wage  Battle,  ch.  45.  feet.  6. 

Whether  a  Certiorari  lies  to  its  Courts,  ch.  27.  feet. 
26. 

Whether  the  Tenour  only  of  an  Indictment  in  its 
Courts  fhall  be  removed  by  Certiorari,  ch.  27.  feet. 
26,  76. 

Whether  its  Aldermen  be  privileged  from  being  Con- 
ftables,  ch.  10.  feet.  40. 

Whether  its  Surgeons  and  Phyficians,  ch.  lo.  feet.  42. 


^afm.   See  ^apDem. 
spainpiife. 

A  Bill    of   Appeal    not    receivable   againft  a   Perfon 
mainprifed,  ch.  6.  feet.  5.  ch.  23.  feet.  4. 
Where  Perfons  may  be  delivered  out  of  Prifon  by  Vir- 
tue of  a  Writ  of  Mainprife,  ch.  15.  feet.  2g,  30. 

^alice. 

How  far  an  Appeal  muft  be  malicious  to  intitle  the 
Appellee  to  a  Recovery  of  Damages,  ch.  23.  feet. 
140,  142. 

The  Words  ex  maUtia  pracogitata  necefTary  to  an  In- 
dictment of  Murder,  ch.  25.  feet.  62.    See  S^UlOer* 

The  Difference  between  malum  in  fe  and  malum  prohi- 
bitum, ch.  37.  feet.  27. 

6  R  Malum 
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Malum  in  Je  not  to  be  dirpenfed  with,  ibiJ. 
How  pardonedj  ibid. 

To  fwear,  reftore,  or  difcharge  a  Conftable,  ch.  lo- 
feet.  47. 

Scanner, 

Who  may  be  faid  to  be  taken  with  it,  ch.  15.  feet.  41. 
Whether  Perfons  fo  taken  be  bailable,  ibid. 
Whether  they  may  be  tried  without  an  Indietment,  eh. 
25.  feet.  5. 

cpananuffter.   See  Ipomicine  and  $puc&ei*. 

How  pardoned.     See  Pataon,  B. 
Whether  any  can  be  Acceffaries  to  it,  ch.  29.  feet.  24. 
Where  it  is  oufted  of  Clergy,  ch.  33.  fed.  57. 
Whether  a  Clergyman  be  deprivable  for  it  after  he  has 

been  burnt  in  the  Hand,  ch.  33.  feet.  130. 
See  the  Title  of  ilutCCfOltS  i^rquit,  under  Letter  D. 

^atefc&alli  Ciilfotiia,  ch.  23.  fed.  4. 

Whether  the  County  in  which  a  Vill  lies,  fufficiently 
appear  by  putting  it  in  a  Margent  of  an  Indictment, 
ch.  25.  feet.  34. 

30aitiaffe» 
See  (Tertificaff,  and  ifc:ctblc  ^pam'age. 

Q9utfl)a!» 

The  Nature  of  the  Office  of  Lord  Marflial  in  former 

Times,  ch.  4.  feet.  2. 
Several  Marfhals  anciently,  ibid. 
The  Lord  Marflial,  as   fuch,  a   Keeper  of  the  Peace 

throughout  the  Realm,  ch.  8.  feet.  2. 
As  to  what  Pleas  he  is  reftrained  by  Statute,  ch.  4.  feet. 

4,  5,  6.  ch.  23.  feet.  11,  12,  13,  29. 
Whether  he  may  receive  an  Appeal  of  a  Foreign  Trea- 

fon,  and    whether    without    the    Conilable,  eh.  23. 

feet.  12,  13,  29.  ch.  4.  feet.  9. 

See  Conttablc,  a.  and  ^ppca!,  B. 

^^apljem. 

Whether  there  may  be  AccefTaries  to  it,  eh.  29.  feet.  5. 
For  Appeals  of  it.     See  jappc.ll,  C,  D,  E, 
See  alfo  Abatement  and  i^av^emimt. 

05apljemialifU 

A  neceffary  Word  in  Lidietments  and  Appeals  of  May- 
hem, ch.  23.  feet.  77.  eh.  25.  feet.  55. 

C^eafure0* 

Falfe  Meafures  indictable  in  the  Torn,  eh,  10.  f«ct.  59. 

95eliiis  inciuiccntJunu 

Where,  awardable  oii  a  Coroner's  Inqueft,  eh.  g,  feet. 
53- 

Whether  a  Commitment  to  a  MefTenger  be  legal,  ch. 


16.  feet.  9. 


Sl5itiniefcj?» 


Its  Juftiees  Manner  of  admitting  Perfons  to  Bail  faved 
by  I  £5f  2  Ph.  is"  Ma.  ch.  15.  feet.  57. 


S19frcontinuance«   See  Difcontinuance. 
9i9ifnomer. 

Where  a  good  Caufe  to  avoid  an  Outlawry,  ch.  50, 

feet.  9. 
Where  pleadable  in  Abatement  of  an  Indictment,  eh. 

25.  fe&i.  60,  69. 

Sec  4bateniciU,  and  j|5ame,  and  Surname. 

Whether  33  K  8.  which  gives  a  Special  Trial  of  Mif- 
prifion  of  Treafon,  being  confefTed  or  examined  be- 
fore the  Privy  Council,  be  repealed  by  1  £3"  2  Pb, 
IS  Ma.  eh.  40.  feet.  2,  3. 

Whether  a  Perfon  indicted  of  it  may  take  a  peremp- 
tory Challenge,   ch.  43.  fecr.  5. 

Whether  there  muft  be  two  AVitnefles  on  every  In- 
dictment and  Trial  of  it,  ch.  25.  feet.   143. 

Whether  it  may  be  proceeded  againft  by  way  of  In- 
formation without  Indictment,  eh.  26.  feet.  3. 

The  Judgment  for  it,  ch.  48.  feet.  10. 

Whether  an  Officer  who  has  fufFeied  an  Efcape  of 
one  committed  for  Felony,  may  be  profeeuted  for  a 
Mifprifion  before  the  Party  cfcaping  hath  been  con- 
victed of  the  Felony,  ch.  19.  feet.  26.  ch.  21.  feet.  8. 

S^ifcecitar.   See  jiiDfgment,  k. 

Where  a  Caufe  fhall  be  faid  to  be  mifTried,  and  how 
far  a  Miftrial  is  fatal,  ch.  27.  feet,  108,  109. 

Whether  the  Commitment  of  an  innocent  Perfon  bjr 
Minimus  make  the  Breach  of  Prifon  by  him  Felony, 
ch.  18.    feet.  6,  7,  8, 

Whether  he  can  maintain  an  Appeal,  ch.  23.  feet.  149. 

^onopolp. 

Not  to  be  difpcnfed  with  by  the  King,  eh.  37.  feet.  29, 

Si9o?tinaiin 

Inquiiable  in  the  Torn,    ch.  10.  feet.  51,  58. 

How  far,  and   in  what  Manner  the  Statutes  of  Mort~ 

main  may  be  difpenfed  with  by  the  King,  ch.  3,75. 

feet.  29,  30. 

How  pardoned.     See  IL^arOoiT,  B. 

Whether  it  be  inquirable  in  the  Torn,  ch.  10.  feet.  52, 

Whether  a  Man    may    be   generally   found   Guilty   of 

Manflaughter,  feV.  on    an    Indictment  of   Murder, 

ch.  47.  feet.  5. 
Where  a  Variance  between   the  Indictment   and  Evi- 
dence as  to  the  Manner  of  the  Malice  is  immaterial, 

ch.  46.  feet.  4r. 
In  what  Manner  Murder  confefled  or  examined  before 

the  Privy  Council  is  triable  in  a  Foreign  County  by 

33  //.  8.  eh.  40.  feet.  2,  3. 
Whether   AccefTaries  are  within   this  Statute,  ch.  40. 

feet.  4. 
The  Conftruction  of  the  Word  Murder  in  a  General 

Pardon  of  all  Petit  Treafons  or  Felonies  excepting 

Murder,  ch.  37.  feet.  19,  20. 

Ill 
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In  what  Manner  an  Indictment  of  Murder  is  to  be 
drawn  in  order  to  ouft  the  Offender  of  his  Clergy, 
ch.  %7,.  feet.  25. 

Where  Murder  is  oufted  of  Clergy,  ch.  33.  feet.  54  to 

59- 
Where  it  is  repugnant   in  an  Indictment  or  Appeal  of 

Death  to  fuppofe  that  the  Party  was  murdered  when 

wounded,  ch.  23.  feet.  88,  89.  ch.  25.  ftct.  62,  63. 
Whether  an  Acqui'tal  of  Murder   will   bar  a  Profccu- 

tion  for  Petit  Treafon,   ch.  35.  feet.  5. 

Sec  iiut.cfoits  acq^uif,  C,  D.  i^u.o^um  and  apur= 

A  neceflary  Word  in  Appeals  and  Indictments  of  Mur- 
der, ch.  23,  feet.  77.  ch.  25.  feet.  55. 

For  Murdrum,  where  amendable,  ch.  23.  feet.   129. 

A. 

Where  one  In  what   Cafes  a  Man   fliall   be  faid   to 

JhdUbe  fa'tdta  ftand  Mute,  ch.  30.  feet.  1, 

Jiay^d  Mute. 

W;  ether  he  who  peremptorily  challenges  more  than  his 
Number  (hall  be  faid  to  ftand  Mute,  ch.  30.  feet.  2. 

Whether  he  who  demurs,  ch.  30.  feet.  3. 

Whet'ier  one  who  hath  confelied,  or  put  himfelf  on 
his  Coui  try,  (hall  be  demefned  as  one  who  {lands 
Mute  in  Refpect  of  his  fubfequent  Silence,  ch.  30. 


How  a  Grant  of  fuch  Forfeiture  is  to  be  pleaded,  oil. 
30.  feet.  20. 

Whether  die  Goods  of  thofe  who  fland  Mute  pafs  by 
the  general  Grant  of  Felons  Goods,  ch.  30.  feet. 
21. 

Whether  the  Profecutor  of  an  Indidi-     ReJlhuUon. 
ment    or   Appeal   of  Larceny   be   in- 
titled  to  a  Reftitution  upon  the  Defendant's  (landing 
Mute,  ch.  30.  feet.  22,  23.  ch.  23.   feet.  53. 

Whether  thofe  who  (land  Mute  are  with-     Clergy. 
in  the  Benefit  of  Clergy,   ch.  30.  kct, 
1j^.  eh.  33.  feet.  27. 

Whether  a  Statute  by  excluding  thofe  from  their  Cler- 
gy who  are  found  Cxuilty  exclude  thofe  who  (land 
Mute,  eh.  33.  feet.  28,  31,  36. 

In  what  Cafes  3  W  4  /^  iS"  Af.  takes  Clergy  fronv 
thofe  who  (land  Mute  in  the  fame  Manner  is  if  they 
had  been  convicSled,  ch.  33.  feet.  48,  49. 

Whetlier  the  Recogmfanee  of  Bail  for  Felony  be  for- 
feited by  (landing  Mute,  eh.  15.  feet.  84. 


feet. 


B. 


Ho 


tried.         In  what  Cafes,  and  in  what  Manner  it 
{hall  he  tried  whether  a  Man  {lands 

Mute  of  M.ilice,  ch.  30.  feet.  5,  6, 
In  what  Manner   he  is  to  be  proceeded  againft  who  is 

found  to   (land   Mute   by   the  Act  of  God,  ch.  3c. 

feet.  7. 
TVhere  it  What  is  to  be  done  where  a  Perfon  at- 

fava  not  from  tainted   (lands  Mute   to  the  Demand 

th;  Execution  why  Execution  (hould  not  pafs  againft 

proper  to  the  him,  ch.  30.  feet.  8. 

Crime 
Wh.it  is  to  be  done  to  one   who  ftands  Mute  on  an 

Arraignment  of  Hiih  Treafon,  ch.  30.   feet.  9. 
Wnat  to  one  arraigned  for  Petit  Larceny,  ch.  30.  feet. 

10. 
What  to  one  arraigned  for  Treafon,  or  Murder,  (jfc. 

within  the  Verge  of  the  Court,  eh.  30.  feet.  1 1. 
What  to  one  arraigned  for  Piracy,  ibid. 
Wt. at  to  one  arraigned  on  an  Appeal,  ch.  30.  feet.  12. 
Whether  a  Perfon  ftanding  Mute  to-an  Indictment  of 

a  Capital  Felony  or  Petit  Treafon,  (hall  be  adjudged 

to    his    Penance   without  a  previous  Inquiry  of   the 

Nature  of  the  Fact,  ch.  3c.  feet.  14,  15,  16, 


Pain  fort  iff      The  Judgment  of  Pain  fort  ^  dure,  ch. 
dure.  30.  feet.   16. 

Whether  Women  are  liable  to  it,  ch.  30.  feet.  17. 
The   Practife  of  tying  the  Thumbs  with  Wlupcord, 
ch.  30.  feet.  18. 

D. 

Forfeiture.  Where  he  who  (lands  Mute  (hall  Pjrfcit 

his  Goods  only,  and  where  both  Lands 
and  Goods,  ch.  30.  feet.  19. 

I 


Bm\e* 

T  is  a  good  Reply  to  a  Plea  of  Mifnomer  of  the  Sur- 

'  name,  that  the  Party  was  as  well  known  by  the 
Name  in  the  Appeal  as  by  the  other,  ch.  23.  feet. 
103. 

A  Mifnomer  of  the  Name  of  Baptifm  is  fatal  both  in 
Indidlments  and  Appeals;  a  Mifnomer  of  the  Sur- 
name is  fatal  in  the  latrer  only,  ch.  25.  feet.  69. 

Whether  it  be  fufficient  to  defcribe  aMan  by  his  Name 
of  Baptifm  only,  ch.  25.   feet.  72. 

It  is  a  Difeontinuance  to  defcribe  a  Man  in  the  Roll, 
or  Proeefs,  by  a  Name  variant  from  that  in  the  Ori- 
ginal, ch.  27.  feet.  94. 

Where  a  Variance  betvyeen  a  Record  and  Acquittal, 
and  that  to  which  it  is  pleaded  as  to  the  Name  of 
the  Party,  may  be  helped  by  an  Averment  that  the 
fame  Perfon  was  intended  in  both,  ch.  35.  feet.  3,     . 

Whether  the  Caption  in  an  Indi(5lment  muft  fhew  the 
Names  of  the  lndi£lors,  ch.    10.    feet.  23.  ch.  45. 


feet.  126. 

See  abatemcnf*,  2Digintt,  'spiTnopicr,  and 
name. 


^ur? 


In  what  Cafes  thofe  who  (leal  or   imbezil  them  are 
oufted  of  their  Clergy,  ch.  33.  feet.  70,  71. 

5!^0atiUc  pregnant, 

A  Fault  in  Pleading,  eh,  23.  feet.  126. 
Whether  it  (hall  forfeit  a  Leet,  ch.  11.  feet.  5. 

Bict 

May  have  an  Appeal  of  Rape,  ch.  23.  feet.  58. 

Ii5ifl:ljt-tualfeer0* 

Whether  itididlable   before  Juftices  of  Peace,  or  before 

the   Sheri(F  in  his  Torn,  ch.    8.   feet.  38.  ch.    10. 

feet.  59-  .     •  .  ., 

Whether   any   private  Perfon   may  arrefl   a   fufpicibns 

Night-walker,  ch.  12.  feet.  2^.  ch.  13.  feet.  6. 
The  Power  of  Watehrpen  as  to  J^ight- walkers,  ch.  I2^ 

feet.  5,  6. 
The  Power  of  Conftables,  ch.  10.  feet.  35. 
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Where  a  good  Plea  to  a  ^i  tarn,  ch.  26.  fefl.  68. 

What  Iffues  In  the  King's  «ench  are  triable  by  Writ 
O^  Nift  prim,  ch.  3.  fe£t.  7.  ch.  42.  fea.  2. 

Whether  a  Trial  by  iV//?  prius  is  grantable  where  the 
King  is  a  Party,  without  his  Affent,  ch.  42.  fed.  3. 

The  Power  of  Juftices  of  Nift  prius  to  give  Judgment 
in  Treafon  and  Felony,  ch.  7.  fed.  17,  18.  ch.  23. 
fed.  146. 

Their  Power  to  give  Damages  in  Appeal,  ibid. 

To  award  a  'Tales  dc  circumjlantibus,  ch.  41.  feA.  li> 

Where  an  Attachment  lies  for  Difobedience  of  a  Rule 
made  at  Nift  prius,  ch.  32.   feft.  37. 

No  Cofts  for  a  Defendant  acquitted  of  a  Criminal  In- 
formation, except  at  Nifi  prius,  ch.  26.  fedt.  11. 

Where  a  Di/iringas,  &c.  with  a  Ta/es  is  grantable  with 
a  AT/;  />r/w,  ch.  41.  fe£t.  16. 

The  Court  above  will  take  judicial  Notice  of  what  is 
done  at  Niji prius,  ch.  41.  feet.  17. 
See  affjE. 


Loft  by  Attainder,  ch.  49.  fed.  47. 


See  peevs. 


A  necefTary  Word   in  an  Indidlment  of  Burglary,  ch. 

25.  fed.  57. 

Where  a  Woman  who  has  Title  of  Dower  fliall,  by 
Reafon  of  her   Husband's  Attainder,  avoid  the  Bar 
.    of  a  Nonclaim,  ch,  49.  fetS.  44. 

Bon  comp00« 

Whether  he  can  bring  an  Appeal,  or  be  an  Approver, 
ch.  23.  k£t.  32.  ch.  24.  fed.  5. 

5I5an  obftante. 

Whether  required  in  a  Pardon  of  Mandaughter,  ch. 
37.  feet.  14. 

Whether  it  make  a  good  Pardon  of  Murder,  ^c.  which 
doth  not  fpecify  the  Crime,  ch.  37.  feet.  17. 

Where  necefTary  in  a  Difpenfation,  and  how  far  effec- 
tual, ch.  37.  feet.  29,  30. 

Difpenfations  with  the  Claufe  of  Non  ohjiante  not  al- 
lowed at  this  Day,  ch.  37.  fed.  17. 

Bon  onUtta0. 

What  Procefs  fhall  be  awarded  with  it,  ch.  22.  kEk.  4. 
ch.  27.  fed.  5,  6. 

JBonfuit 

Where  a  Bar  of  an  Appeal  of  Mayhem,  ch.  23.  feet. 

26.  • 

Where  a  Bar  of  other  Appeals,  ch.  23.  feet.  131. 
Wiietiier  an  Appellant  may  be  nonfuited  after  a  Ver- 

dift  or  Demurrer,  ch.  23.  feet.  95. 
Whether  a  Nonfuit  againft  one  Appellee  be  a  Nonfuit 

as  to  all,  ch.  23.  feet.   136. 
Whether  there  can  be  a  Nonfuit  in  a  ^li  tarn,  ch.  26. 

'ect.52.j1    ,;  .fi,;  . 

^     ''"'l5o2U)icfj. 

VVhether  a  good  Addition,  ch.  23.  feet.  120. 


Botice. 

What  Notice  of  a  new  CommiflTion  is  fufficient  in  or- 
der to  determine  a  former,  ch.  5.   feet.  9,    10,  11. 

Whether  an  Avowry  for  a  Fine,  i^c.  in  a  Torn  muft 
fhew  that  due  Notice  was  given  of  holding  the 
Court,  ch.  10.  feet.  24. 

Whetlier  every  Perfon  within  the  Precinds  of  a  Leet 
be  bound  to  take  Notice  of  its  Orders,  ch,  10.  feet. 
32.     See  CoimtV,  E. 

Bill  tiel  IReco^H* 

Where  for  the  Trial  of  it  the  Tenor  only  of  the  Re- 
cord (hall  be  certified,  and  where  the  Record  itfelf, 
ch.  27.  feet.  70. 

What  Variances  are  immaterial  on  fuch  Illue,  ch.  26. 
feet.  63. 

Bufance* 

Indiftable  in  the  Torn,  ch.  10.  feet.  59. 

How  far  pardonable,  ch.  37,  feet.  33. 

A  Fadt   in   one  County  proving  a  Nufance  to  another 

may  be  indifted  in  either,  ch.  25.  feet.  37. 
Where  an  Indiftment  for  a  Nufance  needs  not  conclude 

ad  nocurnmtum  omnium  ligeorum,  ch.  25.  feet.  59. 


flDatlj. 

AL  L  Perfons  are  compellable  to  take  the  Oath  of 
Allegiance  at  the  Torn  or  Leet,  ch.  11.   feet.  2, 

3.  ch.  10.  feet.  2,  34. 
Whether  it  be  a  Contempt  in  a  Juror  to  refufe  to  be 

fworn,  ch.  22.  fedl.  15. 
Whether  an  Inquifition  or  Indictment  mufl  exprefly 

fhew  that   the  Jurors  were  fvyorn,  ch.  9.  fed!.  22. 

ch.  25.  feft.  126. 
Every  Oath  is  to  be  adminifli'ed  either  on   the  Old  or 

New  Teflament,  ch.  46.  fedt.  26. 
Whetl  er  all  Evidence  as  well  againft  as  for  the  King 

muft  be  upon  Oath,  ch.  46.  fedt.  29. 
How  far   it    is   necefTary  to  have  a  previous  Oath  that 

the  OfFertces  in  a  ^ti  tarn  arofe  in   the  fame  County 

in    which    they   are   laid,  and   within  a  Year   before 

the  Suit,  ch.  26.  fea.  32,  37,  42. 

Where  necefTary  to  veft  in  the  King  the  adual  Pof- 
feffion  of  Land  forfeited,  ch.  49.  feet.  2,  23. 

Whether  a  Jury  be  finable  for  refufing  to  find  an  Of- 
fice for  the  King,  ch.  22.  fed.  23. 

For  Inquefts  of  Office,  fee  3t.q,UCft  Cf  ilDff  Ce. 

©fflce  of  tljc  Court, 

Whether  the  Court  ex  Officio  may  award  Execution  a- 
gainft  an  Appellee,  where  the  Appellant  takes  a  fe- 
cond  Huft)and,  or  dies  after  Judgment,  ch.  23.  feet. 

38,  41- 
For  what  Faults  the  Court  ex  Officio  may  abate  a  Writ, 
ch.  23.  feet.  42,  97  to  102. 

©fflcer. 

For  Efcapes  from  Officers,  fee  QjfcapC. 

©ID  age. 

How  far  an  Excufe  or  Difability  from  ferving  on  a  Ju- 
ry, ch.  25.  feet.  20.  ch.  43.  feet.  26. 

Where 
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ch.  45. 


Where  a  gooJ  Counterplea  of  Wager  of  Battle 
feet.  4. 

SDmifRait. 

Whether  a  Leet  may  be  forfeited  for  a  bare  Omiflion, 
ch.  II.  feet.  5. 

For  Perfons  in  Holy  Orders,  fee  Clcrfe. 

Whether  the  Ordinary  or  Temporal  Judge  fhall  deter- 
mine whether  one  who  demands  his  Clergy  ought  to 
have  it,  ch.  33.  feet.  113. 

How  far  the  Ordinary  was  punifhable  for  demanding  or 
rcfufmg  a  Clerk  againft  Law,  ch.  33.  feet.  116. 

Li  what  Manner  a  Clerk  was  to  be  delivered  to  the 
Ordinary,  and  afterwards  demefned  by  the  Common 
Law,  ch.  33.  feet.  117  to  121. 

A  Contempt  to  take  out  a  Capias,  not  warranted  by 
an  Original,  ch.  22.  feet.  11. 

ODert  aa. 

Whether  an  Overt  Axil  can  be  given  in  Evidence  which 
is  not  exprefly  laid  in  the  Indidment,  ch.  46.  feet. 

34- 

Whether  it  be  fufficient  where  feveral  Overt  A<Sls  are 
laid,   to  prove  any  one  of  them,  ch.  46.  feet.  35. 

Whether  two  Witnefles  are  required  for  the  Proof  of 
every  Overt  Aft,  ch.  46.  feet.  2. 

©uMjoufe. 

How  far  Larceny  in  an  Out-houfe  is  oufted  of  Clergy 
ch.  33.  feet.  95  to  103. 

©utlauj?p« 


Judgment  of  Outlawry,  by  whom  given,  and  upon 
what  Default,  and  how  entred,  ch.  48.  feet.  21. 

When  it  ihall  be  faid  fo  far  to  appear  of  Record  as  to 
fubjeiSt  the  Party  to  the  fame  Penalty  as  if  Judgment 
had  been  adtually  given  againft  him,  ch.  48.  feet.  22. 

What  fhall  be  done  on  an  erroneous  Outlawry,  where 
the  Party  will  neither  plead  to  it,  nor  bring  Error, 
ch.  48.  feet.  23. 

Whether  Sentence  fliall  be  pronounced  againft  a  Perfon 
outlawed,  ibid. 

Judgment  of  Outlawry,   how  avoided.     See  jj^alfifping 

3itiDgment0, 


Procefs  of  Procefs  of  Outlawry  lies  on  all  Appeals, 

Outlawry,  in         ch.  27.  feet.  1 13. 

what  Cafes. 

Whether  on  all  Indictments,  ch.  27.  feet.  II3,  1 14. 

Whether  againft  Peers,  ch.  44.  feet.  16. 

Whether  on  Suits  on  Statutes,  ch.  27.  feet.  114. 

Coroner.  Whether  it  may  be  awarded  by  a  Coro- 

ner, ch.  9.  feft.  41,  43. 

mere  more        Whether  three  Capias's  be  required  be- 

thanoneCa.-  fore  the  Exigent  fhall   be  awarded  in 

pias.  Cafes  not  capital,  or  Appeals  of  Rape, 

ch.  27,  feet.  115. 


Wliether  one  Capias  be  fufliclent,  in  Death  ai.d  Trei- 
fon,  ch.  27.  f^t.  116. 

Whether  two  be  not  requiied  in  other  Cafes  by  Com- 
mon Law,   ibid. 

In  what  Cafes  they  are  required  by  25  f. 

Whether  the  Court  will  award  an  Exi- 
gent on  the  Suggeftion  of  an  Efcape 
not  returned,  ch.  27.  feet.  117. 


Where  the  Exigent  fliall  not  iiTue  a- 
againft  thofe  who  made  Default  till 
the  Plea  of  others  be  determined,  ch. 
27.  feet.  118. 

Whether  the  Exigent  (hall  be  awarded  to 
the  Sheriff"  of  any  Foreign  County 
by  the  Common  Law,  ch.  27.  feet. 
119. 

Where  by  6  //.  6.  a  Capias  is  to  be  a- 
warded  to  the  Sheriff"  of  the  County 
whereof  the  Party  is  named,  before 
the  Exigent  fliall  be  awarded,  ch.  27. 
feet.  120. 


3.  ibid.  _ 
Exigent, 
where  a- 
warded  on  ai 
Efcape. 
Jfliere  a- 
gainji  thofe 
who  make 
Default. 
IVhether  to  a 
ForeignCoun- 

ty- 


Where  a  Ca- 
pias to  the 
County 
whereof  the 
Party  is 
named,  &c. 
Where  by  8  H.  6.  it  muft  be  aW^ardcd  to  the  Sheriff 
of  the  County  whereof  the  Party  is  fuppofed  to  be 
converfant,  ch.  27.  feet.  121. 
Whether  this  Statute  extend  to  Indiftments  commenced 

in  the  King's  Bench,  ch.  27.  fedt.  124. 
Whether  by  Force  of  thefe  Statutes  a  Capias  fliall  be 

awarded  to  a  County-Palatine,  ch.  27.  feet.  125. 
Whether  a  Capias  muft   be   awarded    to    the   County 
whereof  the  Party  is  named  to  have  lately  been,  or 
under  an  Alias  diSius,  ch.  27.  feet.  126. 
An  Outlawry  contrary  to  thefe  Statutes  Is  not  void, 

but  only  voidable,  ch.  27.  feet.  177. 
By  Wefim.    I.  fuch  Procefs  fliall  not  be 
awarded  againft  the  Acceffary  till  the 
Principal   be  attainted,  ch,  27.  feet. 
128. 


nnierc  the 
Exigent  Jhall 
be  awarded 
again/}  Ac- 
cejfaries. 
ch.  27.  feet. 


Whether  th's  Statute  extend  to  Appeals 
129. 

Whether  an  Outlawry  be  reverfible  by  Virtue  of  this 
Statute  where  it  appears  not  by  the  Record,  thac 
fome  of  the  Defendants  are  charged  as  Principals, 
and  others  as  AccelTaiies,  ch.  27.  feet.  130. 

Whether  an  Appellant  taking  out  an  Exigent  againft 
feveral  at  the  fame  Time,  muft  count  againft  them 
as  Principals,  ch.  27.  feet.  131. 

Where  there  are  more  than  one  Principal,  whether  the 
Exigent  may  not  ifTue  before  all  of  them  are  attaint- 
ed, ch.  27.  feet.  132. 


Vol.  II. 


Appeal. 


Witnefs 
Juror. 


Whether   one   outlawed   in  a   Perfonal 

Action  may  bring  an  Appeal,  ch.  23. 

feet.  32. 
Or  be  an  Aprrover,  ch.  24.  feet.  4. 
Or  a  Witnefs,  or  Juror,  ch.  43.   feet. 

25.  ch.  46.  feet.  21.  ch.  25.  feet.  16, 

18,23,31. 
Where  one  may  plead   in  Avoidance  of  an  Outlawry 

or   Indictment  that  one  of  the  Indictors  was  out- 
lawed, ch.  25.  feet.   18,  23,  31. 
Whether  a  Perfon  outlawed  may  have     Clergy. 

his  Clergy  at  Common  Law,  ch.  33. 

feet.  27. 
Whether  a  Statute   oufting  thofe  of  their  Clergy  who 

are  found  Guilty  ouft  thofe  who  are  outlawed,  ch. 

33.  feet.  28,  48,49- 

6  S  Perfons 
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Perfons  outlawe(J  are  oufied  of  their  Clergy  by  i  Ed.  6, 
(ch.  33.  feet.  35.)  but  not  by  23//,  8.  (ch.  33.  fccf, 
31.)  nor  by  25  H.  8.  (ch.  33.  feet.  33.)  nor  by  10 
y  II  Jfil.  3.  23.  (ch.  33.  feet.  65.)  nor  by  12 
Anna,  7.  (ch.  33.  feet.  68.) 

Whether  Perfons  outlawed  for  Horfe-ftealing  be  oufted 
of  their  Clergy,  ch.  33.  feet.  61,62. 


D. 


Bail. 


Rxecut 


Where  Perfons  outlawed  for  Felony  are 

bailable,  ch.  15.  feet.  40. 
Execution  may  be  awarded   by  Juftices 
of  Gaol-Delivery  againft  Perfons  out- 
lawed before  Juftices  of  Peace,  eh.  6.  feet.  7, 
See  CDFigcnf. 

©pec  anti  ^ei-mfner* 

Whether  Juftices  of  Peace  may  proceed  on  a  Statute 
which  gives  an  Authority  to  Juftices  of  O^er  and 
Terminer,  ch.  8.  feet.  33. 

Whether  Juftices  of  Oyer  and  Terminer  and  Gaol- 
Delivery,  may  at  the  fame  Time  proceed  on  both 
their  Commiffions,  ch.  5.  feet.  2j. 

The  Form  of  a  General  Commiffion  of  Oyer,  ^c.  ch. 
5.  feet.  22. 

Whether  it  extend  to  Suits  between  Party  and  Party, 
eh.  5.  feet.  23. 

Special  Commiffions  of  Oyer  and  Terminer,  ch.  5.  fed. 
24  to  31. 

Whether  grant.^ble  only  for  enormous  Trefpafles,  ch. 
5.  fca.  34,  35,  36,  37- 

Whether  Juftices  of  Oyer,  l^e.  may  proceed  againft 
Perfons  not  indifled  before  them,  ch.  5.  feet.  32. 

Whether  they  may  award  Procefs  into  any  County  in 
England,  ch.  27.   feet.  I,  2. 

Whether  they  have  a  Jurifdidlion  over  Offences  ap- 
pointed by  Statute  to  be  determined  in  any  Court  of 
Record,  ch.  5.   feet.  33. 

Whether  they  may  award  a  Tales,  ch.  42.  feet.  19. 

Whether  the  Statutes  (ch.  5.  feet.  34,  35,  36.)  which 
require  that  Dyers  and  Terminers  fliall  be  granted 
only  to  Juftices  of  either  Bench,  ^c.  and  for  heinous 
Tefpaftes,  extend  to  all  fuch  Commiffions  in  general 
or  only  to  general  ones,  ch.  5.  feet.  37. 

Whether  i  E.  6.  which  gives  fubfcquent  Juftices  Power 
over  thofe  reprieved  by  former  Juftices,  extend  to 
Juftices  of  Oj^r,  ch.  6.  feet.  18. 

Whether  Juftices  of  Oyer,  &'e.  may  admit  a  Man  to 
become  an  Approver,  ch.  24.   feet.  16. 

Where  a  Fenire  returnable  before  them  on  a  Day  cer- 
tain, is  erroneous,  ch.  41.  feet.  6. 

Whether  fuch  Fem're  ought  to  mention  before  whom  it 
is  returnable,  ch.  41.  feet.  7. 

Whether  they  may  have  a  Panel  returned  before  them 
by  a  bare  Award,  ch.  41.  feet.  I. 

Whether  they  may  order  a  Jury  to  be  returned  imme- 
diately, ch.  41.  feet.  4,  5. 

See  CcihaiitTtOii,  ©aol^^eUUcr^,  and  KtiSras. 


Palatine* 

Whether  a  Certiorari  lie  to  a  County-Palatine,  and 
what  Recognizance  is  to  be  given  thereon,  ch.  27. 
(e£i.  23,  41,  50. 

To  whom  fuch  Certiorari  fliall  be  dirciSed,  ch.  27, 
feet.  41. 

Whether  a  Capias  muft  be  awarded  into  a  County- Pa- 
latine, before  the  Exigent,  againft  a  Perfon  named 
of  fuch  County,  ch.  27.  (e£t.  125. 

Counties  Palatine  not  within  34  b"  35  H.  8.  which  re- 
quires Tranferipts  of  Attainders  to  be  made  to  the 
King's  Bench,  ch.  33.  feet.  17. 

In  whofc  Name,  and  under  what  Tejle  the  Procefs 
from  the  Courts,  of  fuch  Counties  fliall  ifllie,  ch.  27. 


fed.  7,  8. 


paneU 


T 


pain  fo?t  ^  tuL-e* 

H  F  Nature  of  the  Judgment,  ch.  30.  feet.  16. 
Whether    Judgment    of   Pain  fort  ^   dure   for 
one  Felony  be  any  Bar  to  a  Profeeution  for  another, 
ch,  36.  feet.  7. 


Palace, 

The  JudgdieiU  fof  ftriking  in  ir,  ch,  48.  feet.  i2. 


Where  It  is  neceflary  to  return  a  Panel  into  Court  be- 
fore an  Inqueft  can  be  taken  on  it,  ch.  4 1 .  feet.  20, 2  r. 

Where  a  Priibner  has  Right  to  a  Copy  of  the  Panel, 
ch.  41.  feet.  22,  23. 

pattiort, 

A. 
At  this  Day  grantable  only  by  the  King,     By  whom, 

ch.  37.  feet.  I. 
Whether  grantable  of  Right  to  Perfons     Of  Right. 

found  guilty  of  excufable  Homicide, 

ch.  37.  feet.  2. 
Where  grantable  of  Right  to   an   Approver,    ch,  37. 

feet.  3. 
Where  to  Robbers,   Clippers,  and   Coiners,  who  fliall 

difcover  others,  ch.  37.  feet.  4,  5. 
Where    to    Burglars,    Houfe-breakers,    Horfe-ftealers, 

and  to  thofe  who  fliall  fteal  to  the  Value  of  40  f. 

out  of  a  Ship,  ts'f.  ch.  37,  feet,  6,  7. 

B. 

Where  a  Pardon  of  Felony  is  void  by     Pardon  of 

Reafon  of  the  King's  not  being  ap-     Felony. 

prifed  of  the  Heinoufnefs  of  the  Faift, 

ch.  37.  feet.  8. 
Whether  the  Pardon  of  one  attainted,  conviifled,  or  in- 

dicEled  be  good,  without  mentioning  the  Attainder, 

Convidion  or  Indidment,  ch.  37.  fed.  8,  9. 
Whether  a  Pardon  of  all  Felonies  in  general,  pardon 

Treafon,  Piracy,  Murder  or  Rape,  ch.  37.  feet.  9,  u. 
Whether  it  pardon  other  P'elonies,  eh.  37.  fed.  9. 
Wliere  a  Pardon  of  Felony  is  void  by  Reafon  of  a  lalfe 

Suggeftion,  ch.  37.  fed.  10. 
What  fliall  be  the  EfFed  of  the  Pardon  of  the  Execu- 
tion of  one  attainted,  not  mentioning  the  Felony, 

ch.  37.  feet.  12. 
Whether  a  Pardon  of  an  Execution  only  without  more, 

or  of  Part  of  it,  be  good,  ibid,  and  ch.  51.  feet.  5. 
Whether  an  Exception  of  fome  Kinds  of  Felonies  in  a 

general  Pardon,  extend  to  thofe  whereof  any  Perfons 

are  attainted,  ch.  37.  feet.  13. 
Whether  the  King's  Pardon  of  Manflaughter  be  good 

WithoMt  3.  Non  objl ante,  ch.  37.   feet.  14. 
In  what  Manner  the  Pardon  of  Treafon,  Murder,  or 

Rape,  ought  to  fpecify  the  Crime,  ch.  37.  fed.  15, 

17,  25. 
Whether  the  Name  of  him  who  fues  for  fuch  a  Charter, 

ought  to  be  indorfed  on  the  Bill,  di.  37,  feet.  16. 
Whether  a  Pardon  of  Treafon,  Murder,  or  Rape,  not 

fpeeifying  the  Grime,  may  be  made  good   by  a  Non 

obJiante,\h.  37.  fed.  17. 
What  is  a  good  Pardon  of  Manflaughter,  and  where  it 

fi^All  U  aflowed,  eh,  37,  feet.  18. 

Whether 
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Whether  a  General  Pardon  of  Petit  Treafon,  except- 
ing Murder,  can  be  avoided  by  indicting  one  of 
Murder  only,  wlio  has  been  Guilty  of  Petit  Treafon, 
ch.  37.   feet.  ig.  ch.  23.  feet.  39. 

Whether  a  general  Pardon  of  all  Felonies,  except 
Murder,  extend  to  a/t7<?  de  fe,  ch.  37.  feet.  20.  ' 

Whether  a  Pardon  of  all  Felonies  and  Ofl'cnces,  isfc. 
from  fuch  a  Day,  pardon  an  Homicide  from  a 
Stroke  given  before  the  Day,  ch.  37.  fcct.  21. 

How  far  the  Pardon  of  fcveral  Perfons  for  Felony, 
muft  be  feveral,  ch.  37.  feet.  24. 


The  Pardon  of  one  Man  cannot  direflly  difcharge  an- 
otl.er  ch.  37.  feet.  22. 

Yet  in  fome  Cafes  the  Acceflary  may  take  Benefit  of 
a  Pardon  of  the  Principal,    ibid. 

Where  the  Surety  fliall  take  Benefit  of  the  Pardon  of 
the  Principal,  ch.  37.  feet.  23. 

Whether  the  Grant  of  a  Protection  or  of  a  Place  of 
Truft  to  a  Traitor  or  a  Felon  amount  to  an  implied 
Pardon,  ch.  37.  feet.  25. 

Whether  a  Pardon  of  all  Mifptifions,  TrefpalTes,  Of- 
fences, and  Contempts,  extend  to  a  falfe  Return, 
Pramunire,  or  Simony,  ^c.  ch.  36.  feet.  26,  27. 


ff^jat  Things     Whether  an  OfFence  can  be  pardoned  be- 

triay  be  par-  fore  it  is  committed,  ch.  37.  feet.  28 

doned.  to  32.     See  EDirpcnfiUioil. 

Whether  there  be  any  Offence  which  cannot  be  par- 
doned after  it  is  committed,  and  how  far  a  Nufance 
unreformed  is  capable  of  a  Pardon,  ch.  37.  feet.  33. 

How  far  a  Pardon  may  be  of  Force  againft  the  Interefl 
of  the  Subjeft,  and  whether  it  can  difcharge  a  Recog- 
nizance for  the  Peace,  or  a  ^i  tarn,  ch.  37.  feet.  4. 
ch.  26.  feet.  64. 

Whether  it  be  pleadable  to  an  Appeal,  while  profecuted 
by  the  Party,  and  in  what  Manner  the  Appellant  is  to 
be  brought  in  by  a  Scire  Facias,  ch.  23.  feet.  38.  ch. 
24.  feet.  25.  ch.  25.  fcct.  13.  ch.  37.  feet.  35  to  41. 

Whether  the  King  can  pardon  the  Burning  in  the  Hand 
on  a  Convidtion  of  Manflaughter  on  an  Appeal,  ch.  1 
37.  feet.  39. 

Whether  the  Party  in  fuch  Cafe  fhall  be  delivered  with 
out  Burning,  ch.  37.  feet.  40, 


Whether  a  Claufe  of  Releafe  of  Judgments  and  Exe- 
cutions extend  to  thofe  due  to  the  King  by  AfTign- 
nient,  ch,  37.  feet.  55. 

How  far  a  Smionifl:  (hall  take  Benefit  of  a  Pardon, 
ch.  37.   feet.  56. 

Whether  a  Pardon  falve  Corruption  of  Blood,  ch.  37. 
f-ct.  33.  ch.  49.  feet.  51.  •  See  Co^lupttOIl, 

Where  a  Pardon  may  be  waived,  ch,  37.  feet.  58,  59. 

An  Attainder  at  the  King's  Suit  being  pardoned,  bars 
not  an  Appeal,  ch.  36.  feet.  3. 

F. 

In    what    Manner   Advantage    may    be     Pleading. 

taken  of  a  Parliamentary  Pardon,  and 

where  the  Court  is  ex  Officio  bound  to  take  Notice 

of  it,  ch.  37.  feet.  60  to  64. 
Whether  it  be  Error  to  allow  a  Pardon  under  the  Great 

Seal,  which  is  not  pleaded,  ch.  37.  feet.  64. 
Whether  he  who  pleads  a  Pardon  is  bound  to  produce 

it,  ch.  37.  feet.  65. 
Where  a  Variance   between  a  Pardon  and   Record  of 

Attainder,  i^c.  may    be   helpt    by    Averments,  i^c. 

ch.  37.  feet.  66. 
Whether  fuch  Pardon  may  be  pleaded  with  the  General 

Iffue,  ch.  37.  feet.  67.  ch.  23.  feet.  137. 
Whether  the  Party  be  bound  to  put   his  Cafe  on  any 

particular  Claufe  in  it,  ch.  37.  feet.  68. 
Where  one  may  have  the  Benefit  of  a  Pardon  in  th« 

King's  Bench,  who  hath  been  denied  it  in  the  Ex- 
chequer, ch.  37.   feet.  69. 
Writ   of  Allowance,    teftifying   that    the  Party   hath 

found  Sureties,  £iff.  not  neceffary  at   this  Day,  ch. 

37.  fed.  70. 
Tlie  Fees  on  the  Allowance  of  a  Pardon,  ch.  37.  kd:, 

71- 


Spiritual 
Court 


Impeachment, 


Where  a  Suit  Commenced,  or  Cofts  gi- 
ven in  a  Spiritual  Court,  may  be  dif- 
charged   by  a  Pardon,   ch.  37.  feet. 
41,  42,  43- 
An  Impeachment  by  Parliament  not  to 
be  barred  by  the  King's  Pardon,  ch. 
37.  feet.  44. 
Whether  a  Pardon  may  be  conditional,  ch.  37,  feet.  45, 
Whether   it   is  void  by  reafon  of  a  wrong  Recital,  ch. 
37.  feet.  46. 

E. 

The  Effea  of    A  Pardon  having  paffed  the  Great  Seal, 

a  Pardon.  clears  the  Party's  Infamy,  and  gives  a 

new  Capacity  and  Credit,  ch.  33. 
feet.  129.  ch,  37.  feet.  48,  49,  50,  52,  ch,  46.  feet. 
22. 

But  it  makes  not  an  Arreft  for  the  Felony  unlawful, 
ch.  37.  feet.  51. 

Whether  it  avoid  a  Deprivation  or  Attainder,  Iffc.  for 
an  OfFence  precedent,  ch.  37.  feet.  53.  ch.  50.  feet.  4. 

It  devefts  nothing  vefted  in  the  King  or  Subjed,  but 
prevents  all  Forfeitures,  ch.  37.   feet.  54. 

It  fives  not  the  Dower  of  the  Wife  of  a  Perfon  at- 
tainted,   ch,  49.   ii.Qt.  42. 


Not  a  good  Addition,  where  it  contains  more  than  one 
Town,  and  Defendant  pleads  it  in  Abatement,  ch. 
23.  fed.  120. 

Whether  a  good  Vifne,  ch.  23.  fed.  92, 

I  Whether  to  be  intended  to  contain  more  than  one 
Town,  ch.  23.  fed.  92,  120.     See  CSIaiO. 

Whether  a  good  Vifne,  ch,  23.  feet.  92. 

No  Appeal  to  be  purfued  in  Parliament,   ch.  23.  fed, 

14,  29. 
Whether  Perfons  committed  by  either  Houfe  of  Par- 
liament be  bailable,  ch.  15.  fed.  73,  74,  75. 
What   Attainders    of    Treafon    by   the  Courfe  of  the 

Common  Law   are  of   the   fame   Force   with   thofe 

which  are  done  by  Authority  of  Parliament,  ch.  50. 

feet.  14. 
Where  the  Mifreeital  of  the  Time  or  Place  at    which 

the  Parliament  was  holden  is  fatal  in  the  Recital  of 

a  Statute,  ch.  25.  feet.  104. 
Parliament  only  can  authorife  a  new  Kind  of  Punifh- 

ment,  ch,  48.  feet.  16, 
How  a  general  Pardon  by  Parliament  is  to  be  pleaded, 

and  how  far  the  Court  is  to  take  Notice  of  it  fif 

Officio^  ch.  37.  feet.  60  to  64. 

Where  a  Juftice  of  Peace  mav  authorife  an  Arreft  by 
Parol,  ch.  13.  fe«t.  J 4. 

parfoir 
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Pacfon. 

Parfons  of  Cliurches  not  bound  to  attend  the  Torn,  ch. 
10.  feet.  II. 


Ipatentsf,   See  €omntiinon» 

Letters  Patent  cannot   reverfe  an  Attainder,  ch. 
feet.  5- 


50, 


Confervators 
of  the  Peace 
at  Common 
Law. 


A. 
All  Authority  for  keeping  the  Peace  is 
derived  from  the  King,  yet  he  cannot 
take  a  Recognizance   for   it,    ch.   8. 
feet.  I. 
What  Great  OfHcers  of  State,  i^c.  as  fuch,  are  Con- 
fervators of  the  Peace,  ch,  8.  feet.  2. 
How  far  every  Court  of  Record,  as  fuch,  hath  Power 

to  keep  the  Peace,  ch.  8.  feet.  3. 
How  far  the  Sheriff,  ch.  8.  feet.  4.. 
How  far  the  Coroner,  ch.  8.  feet.  5. 
How  far  a  High  and  Petit  Conlbblc,  eh.  8.  fed.  6. 
Of  Confervators  of  the  Peace  by  'I'enure,  ch.  8.  feet.  7. 
By  Ekaion,  ch.  8.  feet.  8. 
By  Prefcription,  and  whether  fuch   Power   may  be  fo 

claimed,  ch.  8.  feet.  9,  10. 
Whether  the  Power  of  fuch  Confervators  were  more 

than  that  of  Conftables,  ch.  8.  feet.  IT. 
Of  Extraordinary   Confervators  of   the   Peace,  ch.  8. 
feet.  12. 

B. 

fujiicei  of  The  feveral  Statutes  requiring  the  Ap- 
Peace  by  Sta-  pointment  of  Juflices  of  the  Peace, 
tute.  ch.  8.   feet.  13  to  22. 

The  Form  of  their  Commiffion,  eh.  8.  feet.  22  to  28. 
Whether  it  be  determined  by  a  new  Cemmiflion   to 

hear  and  determine  Felonies,  ch.  5.  feet.  8. 
Whether  they  may  execute  the  old  Statutes  concerning 

the  Peace  made  before  the  Time  of  Ed.  3.  ch,  8. 

feet.  28. 
How  far  the  Juftlees  of  Peace  for  a  County  may  aft 

out  of  it,  or  within  a  Liberty,  ch.  8.  feet.  29. 
What  Commiffions  of  the  Peace  are  grantable  with- 
out fpecial  Suit  to  the  King,  ch.  8.  feet.  30. 
Whether  Commiffions  for  the  Peace  within  a  certain 

Liberty  be  revocable  or  determinable   by  the  King's 

Demife,  ibtd. 
■\Vhether  Juftiees  of  the  Peace  may  proceed  on  Indift- 

ments  taken  before  others,  ch.  8.  feet.  31. 
Whether  they  can  receive  an  Appeal  of  an  Appellant, 

or  Approver,  ch.  23.  feet.  9.  ch.  24.  feet.  16. 
JJcK  di-'fcri-       Whether  thev   may  be  defcribed  by  the 
icd  hi  the  Name  of  Keepers  of  the  Peace  in  the 

Captinn  of  an  Caption  of  an  indidiment,  Uc.  eh.  8. 
JruliSfnient.  feet.  32. 

Whether  by  the  Name  of  Juftiees  Ad  paceyn  cor.fervan- 

dam^  without  adding  Domini  Regis,  i^c.  ch.  8.  fe6t. 

32.   ch.  25.  feet.  122. 
Whether  it  be  necefiary  to  take  Notice  of  the  Claufe 

naito'i  ad  diver/as  Fdonias,  &c.  ch.  27.  feet.  73.  eh. 

8.  feet.  33.  eh.  25.  feet.  121, 
Whether  it  be   necefiary  for  the  Caption  of  an  Indift- 

jnent  at  the  Scflions  to  fl.cw  the  Names  of  the  Ju- 
flices, and  their  Commiffion,  and  that  fome  of  them 

be  of  the  Quorum,  ch.  8.  feet.  125. 
^hfir  All-         Whetl.er    Juftiees    of   Peace,    as    fuch, 
,  thcrity,  have  Pov.-ct  to  i!eai<>and  determine  Fc- 


lonie;?,  without  any  expref:,  Claufe  to  that  Purpofs 
in  their  Commi/Tion,  ch.  8.  feet.  33. 

Whether  they  can  award  Procefs  into  a  Foreign  Coun- 
ty, ch.  27.  feet.  I,  3,  4. 

Their  Power  in  Relation  to  Felonies,  ch.  8.  feet.  33. 

Their  Power  of  taking  Examinations,  and  binding  over 
Pro fecu tors  of  Felonies  and  Treafcns.     See  OCtimt* 

nation. 

Their  Power  in  Relation  to  Treafon,  Mifprifion  of 
Treafon  and  Pramunire,  ch.  8.  feet.  34, 

In  Relation  to  Offences  againft  the  Coin,  ch.  8.  feet. 
35. 

In  Relation  to  Efcapes,  ch.  ig.  feet.  20. 

In  Relation  to  Offences  in  maintaining  the  Pope's  Power, 
ch.  8.  feet.  36. 

In  Relation  to  Offences  againft  the  King's  Supremacy, 
ch.  8.  feet.  37. 

In  Relation  to  Perjury,  and  Forgery,  LiheLs,  Night- 
walking,  and  Bavvdy-houfes,  and  other  Offences  not 
capital,  eh.  8.  feet.  38. 

In  Relation  to  Barretors,  ch.  8.   feet.  39. 

Ill  Relation  to  the  fwearing  and  difplacing  Conftablesj 
ch.  10.  feet.  49, 

In  Relation  to  granting  Warrants,  arrefting,  bailing 
and  committing  Offenders.  See  ilrrcff,  D.  E.  <Iom« 

niitment,  A.  i5atl,  G. 


What  is  a  Seflions  of  Juftiees  of  Peace,     SeJJions. 

ch.  8.  feet.  40. 
By  whom  it  may  be  holden,  ch,  8.  feet.  41,  49. 
By  whom  the  Precept  for  its  Summons  may  be  tefled, 

eh.  8.  feet.  42. 
By  whom  fuch  Precept  may  be  fuperfeded,  ch.  8.  kSt. 

43- 
Whether  a  Seffions  may  be  holden  without  any  Sum- 
mons, ch.  8.  feet.  44. 
Who  are  bound  to  attend  at  Seffions,  eh.  8.  fed.  45. 
Whether  it  have  any  Power  over  its  own  Members, 

eh.  8.  feet.  46. 
Whether  it  may  have  a  Panel  returned  by  a  bare  A- 

ward,  eh.  41.  feft.  i. 
The    Difference    between    General    and   Special,    and 

Quarter  Seflions,  eh.  8.  feet.  47. 
For  the  Form  of  its  Caption,  fee  fupra,  B.  and  (Tap* 

tton. 

D. 

Juftiees  of  Peace,  how,  and  by  whom,     Jujiices  of 
punifhable  for  a  neghgent  Efcape,  or     Peace,  how 
illegal  Bailment,   ch.  19.  feet.  19.  ch.     punijhable. 
6.  feet.  9,  II  to  15. 

Where  liable  to  an  Attachment,  ch.  22,  feet.  29, 


Whether  an  Indictment  of  Death  needs     Peace  of  God 

fhew  that  the  Party  killed  was  in  the     and  the  King. 

Peace  of  God  and  the  King,  ch.  25. 

fea.  73- 
Whether  an  Indiflment  may  be  quafhed  for  the  Words 

pace  Regia  ior  pace  Regis,  eh.  25.  feet.  87. 
Whether  an  Indiflment  or  Information  muft  conclude 

contra  pacem,  ts'c.  ch.  25.  feet.  92,  93. 

A, 

In  what  Cafes,  and  in  what  Manner  to  have  the  Bene- 
fit of  the  Clergy,  ch.  33.  feet.  IC9,  114. 

Where 
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Whefe  liable  to  an  Attachment,  ch.  22.  feet.  33. 

Where  to  a  Dijiringas,  ch.  22    feet.  12. 

Caiiiiot  be  an  Approver,   ch.  24.  feet.  3. 

Whether  a  Peer,  as  fuch,  be  a  Keeper  ot  the  Peace,  ch. 

.     8.   feet.  I.  ...!■: 

Whether  Peerage   be  a  good  Caufe  of  Challenge' of  a 

."■  Juror,  ,ch.. 43.   feet:  ir:       •' '  -    ' 

A  Peer   cannot    challenge    any    of  his    Peers,   ch.    43. 

feet.  4 

Is  not  compellable  to  wage  Battel  in  an  Appeal,  ch.  45. 

feet.  4. 
Needs  not  attend  the  Sheriff's  Torn,  ch.  10.  feet.  11. 
Sl-.ali   receive  the  fame  Judgment  in  capital  Cafes  witb 

a  Commoner,  .ch.  48.  feet.  2. 
Neither  caa  he  have  Counfel  where  a  Commoner  ought 

not,  ch.  39.    feet.  i. 

B. 

A  Peer  of  Ireland,  where  triable  for  a  Crime  commit- 
ted in  Ireland,  ch.  25.  feet.  52.     . 

The  Form  and  Solemnity  to  be  obferved  in  the  Trial 
of  a  Peer,  ch.  44.  feet,   i  toy. 

Whether  the  Lord  High  Steward  muft  be  himfelf  a 
Peer,  ch.  2. 

Whether  all  Temporal  Lords  and  Bifhops  have  a  Right 
to  vote  at  every  fuch  Trial,   ch.  44.  feet.  7,  8. 

Whether  any  Man  who  is  not  a  Lord  of  the  Britijh 
Parliament  have  a  Right  to  fuch  Trial,  ch.  44.  feet.  g. 

Whether  the  Qi^i'een,  the  King's  Confort,  and  all 
Peerefles,  fsfc.  ch.  44.   feet.  9,  10,  II. 

Whether  Bifhops,  eh.  44.  feet.  12. 


Whether  a  Peer  be  to  be  tried  by  the  Country  for  other 
Crimes  than  Treafon,  or  Mifpfifion  of  Treafon,  or 
Felony,  ch,  44.  feet.  13. 

Whether  he  (hall  be  tried  by  the  Country  upon  an  Ap- 
peal, eh.  44.  fed.  14. 

•Whether  he  be  indi<5table  by  Commoners,  ch.  44.  fefl. 

Whether  he  mav  be  outlawed,  ch.  44.  fec^.  16. 
Whether  the  King's  Bench  may  allow  his  Pardon,  or 

receive  his  Confcflion  or  Plea  of  Not  Guilty,   ch.  44. 

fea.  17. 
How  it  may  proceed   on   the  Attainder  of  a  Peer,  eh. 

44.  fed.   18. 
whether  a  Peer  can  waive  a  Trial  by  his  Peers,  ch. 

44.  fcdt.  19. 
Whether  after  he  has   put   himfelf  on  his  Country,  he 

can  pray  a  Trial  by  his  Peers,  ibid. 
Whether  the  Lord  Steward,  or  the  Judges,  ought  to 

be  asked  any  Queflion   in   the  Abfence  of  the  Pri- 

foner,   c!i.  44.  feil.  20.. 
Whether  the  Court  may  be  adjourned,  ch.  44.  fc£l.  22. 
On  a  Trial  in  Parliainent  the  Lord  Steward  withdraws 

with  the  reft  of  the  Peers,  eh.  44.   fed.  21. 

Whether  all  Peerefles'  be  intuled  to  a  Trial  by  the 
Peers,  ch.  44.   fed.  1 1. 

Where  a  Pcerefs  loles  her  Dignity  by  marrying  a  Com- 
moner, ibid. 

Penal  S)tntiitc.   s.e  3!nfo?matioii  and  pe= 
iitiitp. 
Pcnnrtp. 

The  w^ole  Penalty  of  a  Penal  Statute  goes  to  the  King, 
w'  (-re  it  is  not  given  to  an  ther,  ch.  26.  feet.  17. 

The   King's   errant  of  fach  Penalties  is  void,  ch.   26. 
feet.  80,  81,  8/,  83. 
-  Vol,  n. 


peitnncc,   see  j^adi  fojt  $  Hure, 

IPenUiiiff.   See  DepciiUiJiiy* 

Ipercuflit. 

Whether  a  neceffary  Word  in  an  Indidment  or  Ap- 
peal of  Death,  ch.  23.  feet.  82. 

Pftcmpta?[n 

Where  a  Plea  in  Abatement  found  againfl:  a  Defendant 

is  Peremptory  againft  him,  ch.  23.  feet.  129. 
For. peremptory  Challenge.     See  Challenge,  A,  B. 

PetipIjiafiiS* 

Will  not  fupply  the  Want  of  Words  of  Art,  ch.  25. 

r^ct.  55. 
Nor  the  Want  of  an  Exprefs  Laying  of  the  Offence 

indided  within  the  Statute,  ch.  25.  feet.  no.    , 

periurp* 

Whether   indidable  before  Juftices  of  the  Peace,  ch, 

8.  feet.  38. 
Whether  a  Convidion  of  it  di  fable  a  Man  from  being 

a  Juror,  (ch.    43.   feet.    25.)  or   Witnefs,  (ch.  46. 

feet.  22.)  or  from  making  an   Affidavit,    (eh.  46. 

feet.  23.) 
Wiiether  fuch  Difability  be  in  any  Cafe  to  be  removed 

by    the    King's   Pardon,  ch.    37.  feet.  52.  ch,   46. 

feet.  22. 
Whether  an  Indidment  for  it  be  removable  by  Certio- 
rari, ch.  27.  feet.  28. 
Whether  the  Court  will  quafh  it,  eh.  25.  feet.  146, 
How  fuch  Indidment  muft  alledge  the  taking  the  Oath, 

ch.  25.  feet.  III. 
And  that  the  Swearing  was  corrupt  and  voluntary,  ch. 

25.    feet.  no. 

Iperfonal  9aiom 

Whether  it  die  with  the  Perfon,  ch.  23.  feet.  41,  45. 

petit  JLatcenj)*   See  liarccnp* 
petit  €i*eafoin 

A  Pardon  of  it,  pardons  the  Murder  included  in  if, 
ch.  23.  feet.  39.     See  ParDOII,  B. 

Whether  two  Witnefles  be  required  to  the  Indidment 
or  Trial  of  it,  ch.  35.  feet.  146. 

The  Judgment  of  it,  ch.  48.  feet.  5,  6. 

Whether  it  Caufe  a  Forfeiture  of  Dower,  ch.  4c;, 
fecr.  42,  46. 

What  (hall  be  done  to  one  who  ftands  Mute  to  an  In- 
didment of  it,  eh,  30.   feet.  13,  14. 

Whether  it  be  oufted  of  the  Benefit  of  the  Clergy,  ch. 
33.  feet.  21,50,51,  52,  53. 

PDpficianjs. 

Whether  privileged  from  being  Conftables,  ch.  10,  feet. 

4',  44- 
Wiiether  a  Certiorari  lie  to  the  College  of  Phyficians, 

ch.  27.  feet.  23. 

Whether  a  Leet  be  forfeitable  for  Want  of  a  Pillory, 
ch.  II.  feet,  5. 


piracy, 


6T 
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ch. 


Acceflarles  to  it,  how  triable,  ch.  25.  feet.  46. 

Whether  it  be  within  the  Benefit  of  the  Clergy 
33.  feet.  41.  ,»  A 

What  fliall  be  done  to  one  who  ftands  Mute  on  an  Ar- 
raignment of  Piraey,  ch,  30.  feet.  il. 

pace. 

Where  a  Variance  between  the  Place  laid  in  an  In- 
diament,  and  that  proved,  is  material,  and  where 
not,  ch.   46.  feet.    34.     See  3|lH>tCtment,  H.   and 

(EtJioence,  E.  „  n.       u 

How  the  Caption  of  an  Indiflment  muft  Ihew  the 

Place,  ^c.    See  Binolttment. 

What  Place  is  a  good  Vifne.     See  SSifltC 

pcaufng. 

Whether  a  defeftive  Addition,  or  other  Error,  may  be 
falved  by  an  Appearance  and  Plea,  eh.  23.  feet.  125. 
ch.  27.  feet.  107,  iiO'  "'■     ^,    J  ^  . 

Whether  that  or  other  Errors  be  falved  by  an  Appear- 
ance, where  the  Party  would  by  his  Plea  take  Ad- 
vantage of  them,  ibid.     See  ^JOCefS. 

In  what  Manner  a  Pardon  is  to  be  pleaded,  ch.  37. 

feet.   60   to   69.  ,        ,  T     r 

In  what  Manner  the  Defendant  is  to  plead  an  Informa- 
tion, or  Adion  ^i  tarn,  &c.  ch.  26.  feet.  62  to  72. 
A  Contempt  to  take  Money  for  vicious  Pleading,  ch. 

22.   fea.  26.  ,       ,  .  ,      TJ        c 

In  what  Manner  one  was  to  plead  to  have  the  Benefit 
of  Sanauary,  ch.  32.  fed.  5. 

See  Abatement,  ^at,  arreff,  Bluttification, 
Appeal,  and  3|nDtctmcnt. 

Who  are  Principals  and  Acceflaries  in  it,  eh.  29.  feet. 
II. 

pope. 

His  Power  as  to  making  a  Sanftuary,  ch.  32.  fed.  3. 

populat  asion. 

Whether  it  may  conclude  ad  grave  damnum,  without 
adding  of  the  Plaintiff,  ch.  26.  feet.  21. 

In  what  Court,  and  County,  and  in  wh^  Manner  it 
is  to  be  brought,  ch.  26.  feet.  22. 

See  information,  B,  C,  i^c. 
pounti  b?eaclj. 

Inquirable  in  the  Torn,  ch.  10.  feet.  56. 

pjcuia'. 

Where  to  be  rejeaed  for  Repugnancy,  and  where  fatal, 
eh.  25.  fea.  72,  104. 

paper. 

Whether  an  Alien  be  intitled  to  a  Trial  per  medietatem 
lingua  where  he  doth  not  pray  it,  ch.  43.  feet.  40. 

P?ecept. 

Where  a  Panel  may  be  returned  by  a  bare  Award  with- 
out any  Precept,  ch.  41.  fea.  i. 

Piaemtinfre. 

Whether  there  can  be  Acceflaries  in  it,  ch.  29.  fed.  6. 
The  Judgment  in  it,  ch.  48.  fea,  g. 


Whether  it  forfeit  Land  in  Tail,  ch.  49.  fed.  2?. 
Whether  the  Forfeiture  for  it  (hall  relate  to  the  Time 

of  the  Offence,  or  to  that  of  the  Judgment,  ch.  49. 

feet.  31. 
Whether  a  Pardon  to  it  may  be  pleaded  by  Attorney, 

ch.  26.  feet.  53. 
Whether  Procefs  of  Outlawry  lie  for  it,  ch.  27.  fea. 

114. 
Whether  a  general  Pardon  of  all  Offences,  ^c,  extend 

to  it,  ch.  37.  fea.  26. 
What  Jurifdiaion  Juftices  of  Peace  have  over  it,  ch.  8. 

fea.  34. 

PefccfptioiT. 

Whether  there  can  be  Confervators  of  the  Peace  by 
Prefcription,  ch.  8.  fed.  9,  10. 

Whether  the  Franchife  of  a  Sanauary  (ch.  32.  fea.  3.) 
or  of  making  a  Coroner,  can  be  claimed  by  Prefcrip- 
tion, ch.  9.  {t&..  II, 

Whether  the  Caption  of  an  Indiament  in  a  Leet  muft 
(hew  whether  the  Court  were  holden  by  Grant  or 
Prefcription,  ch.  11.  fed.  7. 

Where  the  Lord  of  the  Leet  may  prefcribe  to  diflrain 
for  an  Amerciament,  eh.  ii.  feet.  2. 

Whether  a  Viil  may  be  bound  by  Prefcription  to  pro- 
vide a  Pillory  and  Tumbrel,  ch.  II.  feet.  5. 

p?efentment. 

The  Difference  between  a  Prefentment  and  Indiament, 

ch.  25.  feet.  I. 
Prefentment  in  a  Torn,  tSc,  how  traverfable,  ch.  10. 

feet.  76, 

P?efimtptfon. 

What  Circumftances    (hall   be   faid   to  induce  fuch  a 

ftrong  Prefumption  of  Guilt,  as  will  juftify  an  Ar- 

reft,  eh.  12.  feet.  12. 
What  (hall  be  fuch  a  Prefumption  as  will  make  a  good 

Counter- plea  of  a  Wager  of  Battel,  ch.  45,  feet,  7. 
Where  it  (hall  amount  to  full  Proof,  ch.  46.  feet.  42. 
Where  it  [(hall  exclude  a  Man  from  Bail,  ch,  15.  fed. 

41  to  46. 

Principal.   See  stccefTarp. 
p?io?!tp  of  @)iift 

Where  a  Prbr  Suit  may  be  pleaded  to  an  Informatron 
Aaion  ^i  tarn,  and  what  (hall  Caufe  a  Prioritj 
63. 


of  Suit,  ch 


tarn, 

26,  fea. 


p?fron.  See  (Saol,  and  Commitment,  b. 

and   CfCape,  A.  B, 
Thofe  who  have  broken^  Prifon  not  replevifable,  ch.  15. 

fea.  42. 
The  Coroner  to  enquire  of  the  Death  of  thofe  who 

die  in  Prifon,  ch.  9.  feet.  21. 
Wager  of  Battel  by  one  who  has  broken  Prifon  may 

be  counter-pleaded,  ch.  45.   feet.  7. 
Whether  thofe  who  had  broken  the  Prifon  of  the  Or- 
dinary could  demand  their  Clergy,  ch.  33.  feet.  9, 

10,  112. 
What  Breach  of  Prifon  was  a  Felony  by  the  Common 

Law,  ch.  18.  feet.  i. 
What  by  Statute,  ch.  18.  feet.  3. 
What  a  Prifon  within  the  Statute,  ch.  18.  feet.  4. 
Whether  a  Capias  on  ar>  Inpiament  or  Appeal  agairrft 

an    innocent   Perfon    be  a  fufKcient  Ground  of  the 

Imprifonment,  ch.  i8«fect.  5. 

Whether 
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Whether  a  Afitt'tmus  on  a  Sufpicion,  ch.  i8.  feet.  6,  7,  8. 
Whether  there  muft  be  an  aftual  Breaking  of  the  Pri- 

fon,  ch.  18.  feet.  9. 
And  by  the  Procurement  of  the  Prifoner,  ch.  18.  feet.  10. 
And   not  neceffitated    by  inevitable  Accident,  ch.  18. 

feet.  11. 
Whether  it  be  neceffary  that  the  Prifoner  efcape,  ch. 

18.   feet.  12. 
Whether  it  be  material  that  the  OfFence  was  a  Felony 

at  the  Time  of  the  Statute,  ch.  18.  feet.  13. 
Or  that  the  Offence  were  a  capital  one  when  the  Prifon 

was  broken,  ch.  18.  feet.  14. 
Or  that    the  Party    were  in  Truth  guilty  of  a  capital 

Crime,  and   alfo  charged   with  it  in  his  Mittimus, 

ch.  18.  feet.  15. 
Or  were  under  an  Accufation  only,  or  adually  attaint- 
ed, ch.  18.  feet.  16. 
Whether  the  Breach  of  Prifon  can  ever  amount  to  High 

Treafon,  ch.  18.  feet.  17. 
At  what  Time,  and   in   what  Manner  the  Offender  is 

to  be  proceeded  agairvft,  ch.  18.  fe(5l.  18. 
In  what  Manner  he  is  to  be  indided,  ch.  18.  feft.  20. 

ch.  25.  feet.  57,  60. 
Whether  he  may  be  arraigned  on  the  Sheriff's  Return, 

ch.  t8.  feet.  19. 
In  what  Manner  a  Breach  of  Prifon  is  to  be  punifhed 

which  doth  not  amount  to  Felony,  ch.  18.  feet.  21. 

Whether  a  Gaoler  be  compellable  to  find  his  Prifoner 
Suftenance,  ch.  22.  feet.  31. 

See  Prifon,  <IB-aol  and  Commitment,  B. 

lp>?iup  Council. 

Whether  it  may  commit  Perfons  for  Treafon,  l^c.  ch. 

16.  fea.  4. 
Whether  Perfons  committed  by  it  are  bailable,  ch.  15. 

feft.  66  to  7  3. 
For    what    Offence    Perfons    examined   by  the  Privy 

Council    may    be    tried  in   what  County  the  King 

thinks  fit,  ch.  40.  feft.  2,  3,  4. 

P?occtieiHJo. 

No  Procedendo   after  a  Certiorari  filed,    ch.  27.    feet. 

68. 
How   the  Authority   of  Juilices  of  Oyer,  (sfc.    being 

fufpended,    may   be    revived   by   Procedendo,  ch.   5. 

fea.  3. 


P?OC£f!Sl, 

A, 
No  need  for  it  againft  a  Defendant  prefent  in  Court, 

ch.  27.  in  the  Introduttion. 
By  whom  Procefs  is  awardable  on  an  Indiftment  in  a 

Torn,  ch.  10.  feet.  74,  75. 
Where  it  may  be  awarded  into  a  County  different  from 

that  wherein  the  Court  fits,  ch.  27.  feet.  i.  ch.  24. 

feet.  22. 
Whether  it  may  be  awarded  into  any  County  of  Eng- 
land by  Juftices  of  Oyer,  &c.  or  of  Peace  by  Force 

of  5  Ed.  3.  ch.  27.  feet,  i,  2,  3. 
Where  it  may  be  fo  awarded  by  Juftices  of  Peace  by 

Virtue  of  other  Statutes,  ch.  27.  feet.  4. 

B. 
What  Proceft  ought  to  have  the  Claufe  of  Kon  omit- 
tas,  ch.  27.  feet.  5,  6. 


in  whofe  Name  it  ought  to  be,  ch.  27.  feet.  7,8. 

By  whom  it  is  to  be  tefted,  ch.  27.  feet.  8. 

Whether  Procefs  on  Indidtments  before  Juftices  of  Peace 

may  be  tefted  by  one  Juftice,  ibid. 
Where  a  Fenire  is  the  fiift  proper  Procefs  in  criminal 

Cafes,  ch.  27.  feet.  9,  i  r. 
Where  on  the  Return  thereof  a  Diftrefs  fliall  iffue,  and 

where  a  Capias,  ch.  27.   feet.  10. 
What  is  tlie  proper  Procefs  on  an  Information,  ch.  27. 

feet.  12,  13,  14,  18.     See  gnfojmattOH,  A,C. 
What  on  Appeals,  and   Indidments  of  Treafon,  Fe- 
lony and  Mayhem,  ch.  27.  fed.  15. 
How  many  Days  there  ought  to  be  between  the  Tejle 

and  Return  of  Procefs,  ch.  27.  feft.  16. 
Where  it  ought  to  be  executed    by  the  Sheriff  himfelf, 

ch.  27.  feet.  7. 

C. 

What  Faults  in  Procefs  are  lalved  by  an  Appearance, 

iSc.  ch.  27.  feet.  107  to  in. 
What  Procefs  is  to  be  awarded  after  the  Removal  of  a 

Record  by  Certiorari  into  a  fuperior  Court,  ch.  27. 

feet.  88. 
What  Procefs  is  to  be  awarded  on  a  Default,  ch.  27., 

feet.  19. 
What  againft  an  Appellee  of  an  Approver,  ch.  24.  feet. 

22. 
Where  Perfons  are  liable  to  an  Attachraignt  for  a  Con- 
tempt of  Procefs,  ch.  22.  fedl.  38  to  43. 
Whether  a  Defendant  in  Criminal  Cafes  have  a  Right 

to  Procefs   to  bring  in  his  Witneffes,  ch.  46.  fe6t. 

30- 
For  Procefs  againft  Jurors.     See  3|urOJ3,  B.     See  tKC  * 

nire,  ^iitlatD;}:,  SDtfcoimimattcc. 

p?otitta?ic. 

A  neceffary  Word  in  an  Indidlment  of  Treafon,  ch. 
25.  fed.  55. 

Piofert, 

Whether  it  be  neceffary  in  the  Plea  of  Autrefoits  acquit 

to  alledge  a  Profert,  ch.  35.   feet.  2. 
Whether  it  be  neceffary  in  the  Plea  of  a  Pardon  under 

the  Great  Seal,  ch.  37.  feet.  65. 

P?o&ibitioit. 

Generally  a  proper  Remedy,  where  an  Inferior  Couft 
exceeds  its  Jurifdicftion,  ch.  22.  feet.  25. 

Whether  it  lie  to  the  Court  of  Conftable  and  Marflial, 
ch.  4.  feet.  13. 

Peers,  as  well  as  Commoners,  liable  to  an  Attachment 
for  difobeying  it,  ch.  22.  feet.  25,  33. 

p?o?ag:atioin 

Whether  Perfons  committed  by  either  Houfe  of  Par- 
liament may  be  difcharged  upon  a  Prorogation,  ch. 
15.  feet.  74. 

How  a  Statute  made  at  a  Parliament  holden  by  Proro-« 
gation  is  to  be  recited,  ch.  25.  feet.  104. 

Piotcaioiu 

Whether  a  Defendant  in  a  ^i  tarn  may  take  Ad- 
vantage of  a  Protection,  ch.  26.  feCt.  61. 

Whether  the  King's  Grant  of  a  Proteftion  to  a  Traitor, 
t^c.  carry  with  it  an  implied  Pardon,  ch.  37.  feet. 
25. 


)a;ot)tro* 
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where  Procefs  may  be  taken  out  by  Provifo,  ch,  41. 

feet,  10. 
Why  fuch  Procefs  is  fo  called,  ibid. 
Whether  there  can  be  any  fuch  Procefs  where  the  King 

is  Party,  ibid. 
Who  muft  fue  the  fubfequent  Procefs  after  Procefs  by 

Provifo,  ibid. 
Whether  an  Indictment  on  a  Statute  muft  fhew  that 

the  Defendant  is  not  within  the  Benefit  of  its  Pro- 

vifo's,  ch.  25.  feet.  113. 
Whether  one  indifted  on  f  Statute  may  give  a  Provifo 

in  Evidence  on  the  General  Iflue,  ch.  ^b,  feet.  44. 

See  eytepftoit. 

puitljafct:. 

Where  a  Title  of  Entry  by  Statute  vefted  in  one  as  a 
Purchafer  (hall  not  be  devefted,  ch.  23.  fed.  65. 

Whether  a  Perfon  attainted  may  purchafe  Land,  ch. 
49.  fed.  50. 

Where  it  was  an  Efcape  to  admit  Perfons  to  their  Pur- 
gation againft  Law,  ch.  19.  feet.  8,  11. 
What  was  faved  by  a  Purgation,  ch.  33.   feet.  1 10. 
For  other  Matters,  fee  Clergy,  F. 


l^utpieffnte* 


Inquirable  in  the  Torn,  ch. 


feet.  51,  58. 


WHERE  the  Court  will  quafh  an  Indidment, 
ch.   25.    feet.  146,  147,   148.  ch.  34.  feet.   i. 
See  CapttCIT. 
Whether  an  Information  may  be  quafhed,  ch.  25.  feet. 

149. 
Where  a  Certiorari  ftiall  be  quafhed,  and  a  new  one  a- 
warded,  ch.  27.  feet.  87. 

cnueein 

Whether  triable  by  the  Peers,  ch.  44.  feet.  11. 

£lui  tarn.   See  3!nfoiuiatioiT. 

^No  Procefs  by  Provifo  in  a  ^d  tarn,  ch.  41.  feet.  lO. 
flQUOtl  cum.     See  ECCltill* 

€luo?um. 

No  need  in  the  Caption  of  an  Indidment  at  SefTions  to 
ftyle  any  of  the  Juftices  of  the  ^mum,  ch.  25. 
feet.  123. 

Ciuo  mannnto. 

Whether  ^  bf  s  ff.  &  AI.  extend  to  Informations  in 
the 'Nature  of^olFarranto's,  ch.  26.  feet.  7. 

For  what  Caufes  fuch  Information  is  grantable,  ch.  26. 
fea.  8,9.      ■  ^  ' 

What  Regulations  are  made  concerning  fuch  Informa- 
tions by  9  Jmia,  20.  ch.  26.  feet.  14,  15,  16.     See 

3info;maticin,  A. 


Eanfonn  See  mm* 
Eapc. 

WHETHER   inquirable  in  the  Torn,  ch.  16. 
feet.  52. 
Who  are  Principals  in  it,  ch.  29.   feet.  7. 
Whether  three  Capias's  ought  to  be  awarded  before  the 

Exigent,  ch.  27.  feet.  115. 
Whetlier  a  Coroner  may  inquire  of  Rape,  ch.  9.  fed. 
^25. 

For  Appeals  of  it,  fee  3[ppeal,  L. 
For  the  Pardon  of  it,  fee  |3arDon,  B. 

Eapuit. 

A   necefTary  Word  in  all   Indidments  and  Appeals  of 

Rape,    ch.  23.   feet.  77,  97. 
Felonicc  Rapuit  fufficient,  without  the  Words  Carnaliter 

cognovit,  ch.  23.  fed.  79.  ch.  25.  feet.  56. 

Eeatiinfl:* 

Reading  a  Verfe  the  Proof  of  a  Poffibility  of  taking 
Orders  in  order  to  be  admitted  to  the  Benefit  (5f 
Clergy,  ch.  33.  feet.  5.  .         , 

Who  is  to  judge  of  fuch  Reading,  ch.  33.  feet.  113. 

By  I  £.  6.  it  is  not  required  from  a  Peer,  ch.  33.  feet. 
114.  '  ■'  .      , 

Nor  at  this  Day  from  any  other  Perfon,  ch.  33.  feet. 
115. 

Eeuittacljmcnt.   See  lac.-fumnioiij^* 
KccciUcr.  See  accclTacp,  D,G.  and  Eenffaiicf* 

Indidment  for  the  Receipt  of  four  Felons  muft  ex- 
prefly  fhew  how  many  were  received,  ch.  25.  feet. 
65. 

Muft  be  exprefs  that  the  Defendant  knew  the  Perfon 
received  to  have  been  a  Felon,  ch.  23.  feet.  69. 

Wliether  the  bare  Receipt  of  a  Felon  make  the  Re- 
ceiver an  Acceffary,  ch,  17.  fed.  2.  ch.  29.  feet. 
27. 

Eecital.   See  3Intiiamnit,  k. 

In  Indidments  the  Charge  muft  be  laid  pofitively,  and 

not  by  Way  of  Recital,  ch.   25.    fed.    60. 
Whether  it  be  neceflary   that  an  Indidment  or  Appeal, 

on  a  Statute   recite  it,  ch.    25.    feet.    100.  ch.  23, 

fed.  70. 
Where  a  Pardon  is  void  in  Refpect  of  a  wrong  Recital, 

ch.  37.  feet.  46. 

Eccofjni^ancc* 

Whether  a  Sheriff  or  Conftable  can  take  Bail  by  Re- 
cognizance,  ch.  15.  fed.  26. 

In  what  Form  the  Recognizance  of  Bail  is  to  be  ta- 
ken, ch.  15.  feet.  83,  84. 

What  fhail  be  a  Forfeiture  of  it,  ch.  15.  fed.  84. 
See  /ro:fCtttnT,  E.  and  lEail,  K. 

What  Recognizance  muft  be  given  by  the  Profeeutor  of 
a  criminal  Information  before  any  Procefs  (hall  iflue 
thereon,  ch.  26.  feet.  5. 

What  Relief  againft  Procefs  ilTued  without  fuel)  Recog- 
nizance, ch.  26.  feet.  10. 

tVhat  Recognizance  is  to  be  given  before  the  Allow- 
ance of  a.  Certierai  i,  ch,   27,    feet.   45  to  62.     See 

Certiorari. 

Whether 
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Whether  a  Recognizance  of  Appearance  be  proper  to 

be  removed  by  Certiorari,  cli.  27.  feet.  33. 
Wliethcr  a  Recognizi'nce   for  the  Behaviour  be  fuper- 

fcJed  by  a  Certiorari,  ch.  27.  feet.  65. 
Whether  a  Recognizance  far  tliC  Peace  can  be  difchargcJ 

by  the  King,  ch.  37.  feet.  34. 
Whether  it  can  be  talccn  by  tlie  Kinj,  cli.  8.  feet.  I. 
Whether  by  the  ShcriiT,  cli.  8.  feet.  4. 
Whether  by  the  Coroner,  ch.  8.  ftct.  5. 
Where  a   Recognizance   taken   by   a  Juftice  of  Peace 

(hall    be   certified   by   him,    and   where    by   Seflioiis, 

ch.  27.  feet.  72. 

Sec  JI5clja\)iOUl*  and  IJCCO.20. 

ECCOjtl*     See  CCttfOMVl,  H. 

Where  the  Records  of  Juftices  of  Oyer,  is'c.  are  to  be 

kept  after  they  are  determined,  ch.  5.   feet.  20. 
Whether  a  Statute  ordaining  that  an  Offence   may   be 

determined  in  any  of  the  King's  Courts  of  Record 

extend  to  Juftices  of  Oyer,   ch.  5.  fcft.  33. 
Where  he  who  pleads  a  Pardon,  or  Outlawry,  or  other 
j    Record,  mud  be   ready   to  produce  it,  ch.  37.   feet. 

65.  ch.  35.   feet.  2,  ch.  25.  feet.  30. 
Whether  a  Conviftion  can  difable  a  Witnefs  without 

being  produced,  ch.  46.   feet.  2C. 
Whether  every  Court  be  ex  Officio  to  take  Notice  of  its 

own  Records,  ch.  25.  fe£t.  27, 
Where  an  Efcape  may  be  tried  by    the  Record  of  the 

Court  without  more,  ch.  ig.  feet.  15. 
What  Plea  is  good  to  a  Breach  of  the  Statute  from  a 

Matter  of  Record,  ch.  26.  i^St.  68. 
Where  the  Tenor  of  a  Record  (hall   be  certified  only, 

fee  SDcno?. 
Where  a  Judgment  may  be  avoided  by  Plea  for  Faults 

apparent  in  tlie  Record,   ch.  50.  feet.  I. 
For  Courts  of  Record,  fee  COU:  t0,  B. 

Where  a  Recovery  in  a  former  Suit  may  be  pleaded  to 
a  ^i  tarn,  ch.  26.   {t€t.  64. 

See;aypcal,  D. 

Eccuranc)'* 

Whether  a  Conviclion''of  it  (hall  be  removed  by  Cer- 
-  tiorari,  ch.  27.  feet,  29. 

EClatlOlU     See  jFiafOll  and  Jf0jfC{tUCe,  D. 

Eelctifc, 

What  Releafe  is  pleadable  to  an  Appeal  of  Mayhem, 
ch.  23.  feet.  25. 

What  to  other  Appeals,  ch.  23.    feet.  135. 

Whether  a  Releafe  given  to  one  Appellee  may  be  plead- 
ed by  the  Reft,  ch.  23.  feet.  136. 

Whether  the  Plea  of  a  Releafe  be  confi(!erlt  with  the 
■  General  Iflue,  ch.  23.  feet.  137. 

Whether  the  having  taken  a  Releafe  bar  the  Appellee  of 
his  Damages,  ch.  23.   feet.  142. 

Whether  a  Releafe  of  Damages  to  the  Appellant  dif- 
charge  the  Abettors,  ch.  23.  feet.  150. 

Where  a  Releafe  is  pleadable  to  a  ^i  tarjiy  ch.  26. 
feet.  64. 

EcmafnUctr, 

Whether  a  Remainder  expedlant  on  a  Leafe  for  Years 
qualify  a  Man  to  be  a  Juror,  ch.  43,  feet.  17. 
Vol,  II, 


JKemo^jal  of  Ec co^^UiC?*   Scc  Ccniojntf,  i. 
Eeplicntion, 

By  whom  the  Replication  is  to  be  made  in  a  j^c"  ta'n^ 
ch.  26.  feet.  72, 

Ecp?icue» 

Whether  every  Court  which  can  award  an  Execution 

may  grant  a  Reprieve,   ch.  51.  feet.  8. 
Whether  Judges  may  grant  a  Reprieve  after  theit  Com- 

mifTion  is  determined,  ibid. 
Where  the  Execution  of  a  Woman  (hall  be  refpited  ia 

Refpcdl  of  her  being  with  Child,  ch.  51.  feet.  9. 

Ecpuiynancy* 

An  Indidment  repugnant  to  itfelf,  is  vicious,  ch,  2^, 
feet.  77,  83. 

So  is  a  Verdi^,  ch.  47.  feet.  8. 

Where  Matter  repugnant  (hall  be  rcjefled,  ch.  47. 
feet.  10. 

Whether  it  be  a  Repugnancy  in  an  Indiflment  or  Ap- 
peal of  Death  to  fuppofe  that  the  Party  was  mur- 
dered at  the  Day  or  Place  at  which  the  Stroke  was 
given,  wheie  he  did  not  die  on  fuch  Day  or  Place, 
ch.  23.  feet.  88.  ch.  25.  feft.  62,  83. 

Parallel  Cafe,    ch.  23.  feet.  8g. 

An  Appellee  may  have  feveral  Pleas,  fo  that  they  are 
not  repugnant  to  one  another,  ch.  23.  feet.  128. 

Whether  the  Plea  of  a  Releafe  be  repugnant  to  the 
General  IlTue,  ch.  23.  feet.  137. 

It  is  repugnant  to  fuppofe  that  A.  was  bound'  by  a 
Writing  that  he  forged,  or  that  he  was  difleifed  of 
Land  whereof  he  appears  to  have  no  Freehold,  ch. 
25.  feet.  62. 

Parallel  Cafes,  ibid. 

Repugnant  to  fuppofe  a  Statute  made  on  fuch  a  Dayj 
in  the  firft  and  fccond  Years  of  fuch  a  King,  ch, 
25,  feet.   104. 

3Rcpittati0it. 

A  ftrong  Circumftance  in  the  judging  whether  a  Perfon 
ought  to  be  admitted  to  bail,  ch.  15.  feet.  43,  44, 
49.  53- 

EcfCOll0» 

What  is  fuch  a  Prifon,  the  Refcous  from  which  (hall 
be  Felony,  ch.  21.  feet.  i. 

How  far  the  Imprifoninetit  muft  be  regular,  and  well 
grounded,  ch.  2r.   feet.  2. 

Whether  it  be  neceiTary  that  the  Prifoner  go  adually 
out  of  Prifon,  ch.  2t.  feet.   3. 

Whether  a  Perfon  (hall  be  arraigned  on  the  Sheriff's 
Return  of  a  Refcous,  ch.  21.  feet.  4. 

What  ought  to  be  the  Form  of  the  Indiilment,  ch,  2r. 
feet.  5.  ch.  25.  feet.  77. 

How  thofe  are  to  be  punifhed  who  are  guilty  of  a  Re- 
fcous which  amounts  not  to  Felony,  ch.  21.  feet.  6. 

Whether  a  Refcous  from  a  Commitment  for  High  Trea- 
fon,  amount  to  High  Treafon,  ch.  21.  feet.  7. 

Whether  a  Refcuer  can  be  tried  before  the  Perfon  re- 
fcued  be  attainted,  ch.  21.  feet.  8. 

Peers,  as  well  as  Commoners,  liable  to  an  Attachment 
for  a  Refcous,  ch.  22.  feet.  33. 

Whether  fuch  Attachment  fliall  be  granted  on  an  Af- 
fidavit of  a  Refcous  where  the  Officer  will  not  re- 
turn one,  ch.  22,  feet.  34. 

6U  A 
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A  Refcous  from  a  Gaoler  by  Enemies  makes  him  not 
guilty  of  an  Efcape,  as  a  Refcous  by  Subjects  doth, 
ch.  19.  feet.  g. 

Procefs  of  Outlawry  lies  on  the  Return  of  a  Refcous, 
ch.  27.  feet.  113. 

Whether   it  be  a  good  Challenge  of  a  Juror   that  he 

refides  not  in  the  County,  ch.  43.  feet.  26. 
What  is  fuch  a  Refidence  within  the  Prccinfts  of  a  Leet, 
.  as  binds  a  Man  to  attend  it,  ch.  10.  feet.  12. 

Ecfilfaitce. 

Whether  the  Refiflance  of  an  Arreft  for  Felony  make 
the  Refifters  Acceflaries  after,  ch.  17.  feet.  i. 

Jacffitution. 

Goods  ftol'n  not  to  be  reftored  to  the  Owner  without 

an  Indidment  or  Appeal,  after  they  have  been  feifed 

to  the  Ufe  of  the  King,  i^c.  ch.  23.  feet.  49. 
Whether  fuch  Reftitution  require  a  frefli  Suit,  ch.  23. 

feet.  50. 
What  (hall  be  efteemed  a  frefh  Suit,  ch.  23.  feet,  51. 
By  whom,  and  in  what  Manner  it  fliall  be  inquired  and 

adjudged,  ch.  23.  feet.  52. 
How  far  the   Appeal  muft  be  profecuted  to  intitle  the 

Appellee  to  a  Reftitution,  ch.  23.  fedt.  52. 
Whether   the  Profecutor  of  an   IndiAment  or  Appeal 

be  intitled  to  it  on  the  Defendant's  ftanding  Mute, 

ch.  30.  feet.  22,  23.  ch.  23.  feet.  53. 
Whether  a  Perfon  attainted  at  the  Profecution  of  one 

Man  {hall  be  tried  at   the  Profecution  of  another  in 

order  to  intitle  him  to  a  Reftitution,  ch.  36.  feet.  5. 
Whether  the  Appellant's  Title  to  a  Reftitution  (hall  be 

preferred  to  any  faofequent  Title  in  the  Goods,  ch. 

23.  feet.  54.   _ 
After  a  Reftitution   the  Appellee  {hall  not  make  his 

Purgation,  ch.  33.  feet.  120. 
The  like   Reftitution   upon  Indiftments  as  Appeals  by 

Force  of  \iH.  8.  ch.  23.  feet.  55, 
Whether   there  can   be  a  Reftitution    on    this  Statute 

without  any  frefli  Suit,  ch.  23.  feet.  56. 
Whether  there    (hall    be  a  Reftitution  to  Goods  not 

mentioned  in  the  Appeal,  ch.  23.  feet.  57. 

iae=rummon!S  and  lac-attncljment 

Where  aCaufe  put  without  Day,  is  to  be  revived  by 
Re-fummons  or  Re-attachment,  ch.  23.  feet.  33. 
ch.  27.  feet.  104,  105,  106. 

Eeti-axin 

Whether  a  Retraxit  of  one  Adion  bar  all  others  of  an 

Inferior  Nature,  ch.  23.  feet.  131. 
A  Retraxit  as  to  one  Appellee  no  Bar  as  to  the  Reft, 

ch.  23.  feet.  136. 

Eetutn. 

For  the  Return  of  a  Certiorari.     See  Ccrfiojart,  H. 

Whether  one  may  be  tried  for  a  capital  Matter,  upon 
the  Sheriff's  Return  without  any  Indidtment,  ch.  25. 
feet.  14.  ch.  18.  feet.  19.  ch.  21.  feet.  4. 

It  is  a  Contempt  to  make  no  Return  to  a  Certiorari, 
where  there  is  a  good  Excufe  for  not  obeying  it,  ch. 
27.  feet.  51. 

He  to  whom  a  Certiorari  is  direfled  may  make  vvliat 
Return  he  ple:fes,  ch.  27.  feet.  74. 

The  Party  fhall  not  be  concluded  by  the  Sheriff's  Re- 
turn froni  his  Challenge,  for  want  of  a  fufficient  Num- 
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ber  of  Aliens  on  a  Fexire  de  midietate  lingua,  ch.  43. 

feet.  43. 
The  Return  of  fuch  Venire  ought  to  fpecify  which  of 

the  Jurors  are  Denizens,  and  which  Aliens,  ch.  43. 

fea.  44. 
Whether  an  Attachment  lies  for  not  returning  a  Writ 

ch.  22.  feet.  4. 
Whether  for  a  falfe  Return,  ch.  22.  feet.  5. 
The  Return  of  a  Habeas  Corpus  cannot  be  controverted, 

but  may  be  confefled  and  avoided,  ch.  15.  feet.  78. 
Where  an  Outlawry  ihall  be  faid  to  appear  of  Record 

by  the  Sheriff's  Return,  ch.  48.   feet.  22. 
Procefs  of  Outlawry  lies  on   the  Return  of  a  Refcous, 

ch.  27.  feet.  113. 
Whether  the  Court  will  award  an  Exigent  for  an  E- 

fcape,  (ch.   27.  feet.  117.)  or  an  Attachment  for  a 

Refcous,  where  the  Sheriff  hath  not  returned  one, 

ch.  22.  feet.  34. 

Eetjocatfoii. 

Whether  a  Power  of  Revocation  may  be  forfeited  for 
Treafon  or  for  Felony,  ch.  42.  feet.  12,  26. 

EeiuntD. 

Where  it  is  a  good  Exception  againft  a  Witnefs  that 
he  has  taken  a  Reward  on  Condition  of  giving  his 
Evidence,  ch.  46.  feet.  25. 

mm* 

Whether  a  Right  of  Adion,  or  Entry  may  be  for- 
feited for  Treafon  or  Felony,  ch.  49.  feet,  5,  23, 
24,  25. 

Whether  a  Verdia  on  an  Indiftment  for  a  iliot  can 
find  two  only  Guilty,  and  acquit  all  the  Reft,  ch, 
47,  feet.  8. 

Whether  the  King  could  grant  a  Commiflion  for  the 
taking  Care  of  them,  according  to  IVeJlm.  2.  before 
that  Statute,  ch,  j.  feet.  8. 

Eobbccp, 

By  what  Authority  Juftices  of  Afllfe  hold  Plea  of  Ap- 
peals of  Robbery,  ch.  7.  feet.  9. 

Whether  fuch  Appeal  can  be  brought  out  of  the  proper 
County,  ch.  23.  feet.  47. 

For  other  Matters  relating  to  fuch  Appeals.     See^jj* 

peals,  I,  K. 

How  the  Offence  muft  be  laid  in  an  Indiilment  of  Rob- 
bery in  order  to  ouft  the  Offender  of  his  Clergy,  ch, 
33,  feet.  25. 

Where  thofe  who  are  found  guilty  in  one  County  of 
an  Offence  amounting  to  Robbery  in  another  are 
oufted  of  their  Clergy,  ch.  33.  fed.  42,  43. 

Where  Acceflaries  to  Robbery  are  oufted  of  their  Cler- 
gy. <^li-  33-  feet.  46. 

Where  Principals  are  oufted  of  Clergy,  ch.  33,  feet, 
77  to  103.     See  Clergy,  D. 

Whether  the  Word  Robbery  always  imply  fome  Force, 
ch.  33.  feet.  73,  92,  96, 

Where  tfiofe  who  difcover  or  apprehend  a  Robbery  are 
intitled  to  40/.   (ch.  13.   feet.  22,  23,24.)  and  to  a 

•    Pardon,  ch.  37,  feet,  4. 

Elite* 

Where  an  Attachment  lies  for  the  Contempt  of  a  Rule 
of  Court,  ch,  22,  feet.  37, 
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WHETHER  within  the  Benefit  of  a  Sanauary, 
ch.  9.  led.  44.  ch.  32.  feet.  4. 
Whether    within   the  Benefit  of  Clergy,  ch.  33.  k£i. 
9,  20,  72  to  77,  112. 

Whether  a  Sale  in  a  Market-Overt  prevent  the  Rcfti- 
tution  of  Goods  flolen,  ch.  23.   feet.  54. 

Where  Goods  diftrained  for  an  Amercement  may  be 
fold,  ch.  10.  feet.  29. 

Whether  one  under  Profecution  for  Treafon  or  Felony 
may  fell  his  Goods,  ch.  49.  feet.  33. 

The  Privilege  of  Sanduary   not  allowed  at   tliis  Day, 

ch.  32.  feet.  I, 
How  far  it  was  anciently  a  Protedion  from  Arrefls, 

ch.  32.  feet.  2. 
Whether  it  belonged  of  Common  Right  to  every  Church 

and  Church-yard,  ibid. 
Whether  it  might  be  created  hy  the  Pope,   or  by  Pre- 

fcrintion,  or  only    by    the    King's    Grant,  ch.    32. 

fea.  3. 
How  tar  it  was  a  Protedlion  againfl:  Civil  Adions,  ch. 

32.  feet.  4. 
Whether  the  General   Grant  of  it  extended  to  High 

Treafon,  ibid. 
Whether  to  all  Felonies,  ibid. 
At  what  Time   and    in  what  Manner   it   was  to  be 

pleaded,  ch.  32.  feet.  5. 
Where  it  was  an   Efcape   to  fufFer  a  Perfon  under  an 

Arreft  to  claim  the  Privilege  of  a  Sanduary,  ch.  32. 

feet.  7. 
For  Abjuration,  fee  ch.  9.  fe£l.  44.  ch.  32.  kSi.  6. 

@)nUino:.   See  p^oUiTo* 

The  Conftruclion  of  a  Saving  of  the  Land  to  the  Heir, 
or  againft  Corruption  of  the  Blood,  ch.  49.  feet.  29. 


%z\u  faciagf. 

Scire  facias  the  proper  Procefs  after  the  Removal  of 
Caufe  by  Certiorari,  ch.  27.  feet.  88. 

Whether  the  Return  of  two  Nihils  be  equivalent  to  a 
Scire  feci,  ch.  15.  feet.  80.  ch.  27.  feet.  88.  ch.  37. 
feet.  37. 

Whether  a  Scire  facias  muft  be  fued  againfl  the  Appel- 
lant, before  the  Pardon  of  the  Appellee  fhall  be  al- 
lowed, ch.  37.  feet.  35,  36. 

What  fhall  be  done  upon  fuch  Scire  fr.cias,  ch.  37. 
feet.  36. 

Whether  in  fuch  Cafe  (ch.  37.  feet.  37.)  or  for  the 
Reverfal  of  an  Attainder,  (ch.  50.  feet.  13.)  there 
be  any  need  of  a  Scire  facias  againft  the  Lords  me- 
diate or  immediate,  ch.  37.  fed.  37. 

Whether  one  Appellee  can  take  the  Advantage  of  the 
Appellant's  Default  on  a  Scire  facias  by  another  Ap- 
pellee, ch.  37.  fed.  38.' 

Whether  indidable  at  the  Torn,  &c.  ch.  10.  fed.  59. 
Whether  an  Indidment  againfl  a  Scold  muft  conclude  ad 
{omniune  mcu;i:a7iiim,  ch.  25.  feet.  59. 


scot. 

Whether  .in  Alien  within  ilie  Statutes  wl.icti  give  a 
Trial  dc  rnedietate  litigute,  ch.  43.  feet.  41. 

©ea. 

The  Coroners  Jurifdidio.n  over  Offences  commrtted  o.n 
the  Sea,  ch.  9.  feet.  14. 

Coniiniirion  oi  Oyer  for  inquiring  of  the  W,int  of  Re- 
parations Cif  Sea- Walls,  ch.  5.   feet.  28. 

For  the  Trial  of  Offences  beyond  Sea.  Sec  CountV")  C» 

How  Inquifitlons  in   the  Torn,  bfc.    are  to  be  fealed 

by  thejuiors,  ch.  10.   feet.  65,  66,  68. 
Under  what  Seal  a  Certiorari  is  to  be  returned,  ch.  27, 

fed.  70. 

eccrctai'p* 

For  what  Offences  a  Secretary  of  State  may  comniic, 
ch.  16.  fed.  4. 

^z  Uefentieniio*   See  j)omiciDr» 
©ccljant. 

Whether  a  good  Addition,  ch.  23.  feet.  112,  117. 

Whether  a  Servant  fhall  be  adjudged  Acceffary  to  a  Fe- 
lony for  the  Receipt  of  the  ^lafter,  ch.  29.   feet.  34. 

Either  the  Mafter  or  Servant  may  have  an  Appeal  for 
a  Pvcbbery  done  to  tlie  Servant,  ch.  23    fecit.  44,  45, 

At  what  Time  the  Seffions  for  the  Peace  are  to  be 

holden,  ch.  8.  fed.   18. 
Thi  Form  of  the  Caption  for  an  Indidment  at  a  SefUcns 

for  the  Peaccj  ch.  25.  fed.  120,  i2i,  122,  123. 
For  the  Nature,  Power,  and  other  Matters  concerning 

fuch  Seffions,  fee  |I3caCf,   C 

Commiffions    of  Oyer,  i^c.    for   inquiring  of  Sewers* 

ch.  5.  feet.  28. 
Whether  a  Certiorari  lie  to  Commiffioners  of  Sewers 

notwichftanding  13  Eliz.  9.  ch.  27.  fed.  23. 
What  is  to  be  done  previous  to  the  filing  the  Return  of 

fuch  Certiorari,  ch.  27.  feet.  34,74. 


^IjCriff.     See  CO?lU 

AVHiether   he  have  the  Cuftody  of  all  Common  Gaol?, 

ch.  16.  feet.  6,  7. 
How  he  is  punifhable  for  bailing  Perfons  not  bailable, 

ch.  15.  fed.  8,  9,  10.  ^ 

For  other  Matters    relating   to   his   taking  Bail.     See 

llBatI,  D. 

Whether  the  Statute  of  23  H.  6.  cop.  8.  which  enads 
that  Sheriffs  fhall  continue  in  their  Office  no  longer 
than  a  Year,  can  be  difpenfed  with,   ch.  37.  feet,  29, 

Wiiere  a  Slieriff  is  liable  to  an  Attachment  for  not  ex- 
ecuting a  Writ,  ch.  22.  feet.  2. 

Where  for  doing  it  oppreffively,  ch.  22.  fed.  3. 

Where  for  not  doing  it  effedually,  ch.  22.  fed.  4. 

Where  for  making  a  falfe  Return,  ch.  22.  fed.  5. 

Whether  tiie  Sheriff  have  a  Judicial  Power,  together 
with  the  Coroner,  as  to  Appeals  commenced  before 
them,  ch.  9.  feet.  39. 

How  far  he  is  a  Coniervator  of  the  Peace,  and  hath 
Power  to  take  a  Recognizance  for  it,  i^c,  ch.  8. 
feet.  4. 

Whether 
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Whether  he  be  bound  to  attend  the  Seffions  of  tlie 
Peace,  ch.  8.  feet.  45. 

Wliether  he  may  authorife  others  to  execute  the  War- 
rants of  Juftices  of  the  Peace  dire£te3  to  him,  ch. 
13.  feet.  29. 

Whether  Procefs  in  Suits  wherein  the  King  is  a  Party 
muft  be  executed  by  him  in  Perfon,  ch.  27.  feet.  17. 

The  Reward  for  apprehending  a  Shoplifter,  ch.  12. 
feet.  26. 

Whether  a  good  Challenge  of  a  Juror,  ch.  43.  feet.  26. 
Whether  a  good  Caufe  of  Bailing  a  Perfon  otherwife 
not  bailable,  ch.  15.  feet.  80. 

Whether  Similitude  of  Hands  be  any  Evidence  in  cri- 
minal Cafes,  ch.  46.  feet.  15. 

How  far  a  Simonift  may  take  Advantage  of  a  Pardon 

of  a  Simony,  ch.  37.    feet.  56. 
Whether  he  (hall  be  conftrued  to  be  wiihin  the  General 

Words  of  a  Pardon,  ch.  37.   feet.  26. 

@)i  noit  omnep,  ch.  s.ka.  is. 

Whether  a  Sojourner's  being  in  a  Houfe  at  the  Time 
.of  a  Robbery,  bring  it  within  5  fs*  6  W.  6.  ch.  33. 
feet.  93. 

@)omci:fet=lpoufe» 

Whether  a  Lodging  in  Somerfet- Houfe  (hall  be  efteemed 
aDwelling-Houfe  within  39  El.  ch.  33.  feet.  97. 

©ou  airatilt  Hemcfiie. 

Where  pleadable  in  Bar  of  an  Appeal  of  Mayhem,  ch. 

23.  feet.  23. 
Whether   it  may  be  given  in  Exidence  on  an  Indiif^- 

ment,  ch.  46.  feet.  44. 

Special  l^ei'n 

Cannot  maintain  an  Appeal  of  Death,  ch.  23.  feel.  40. 

@)peliinD:. 

Whether  a  Variance  in  the  Spelling  of  Words  of  the 
fame  Sound  in  the  Return  of  a  Cerikfari,  be  ma- 
terial, ch.  27.  feet.  86, 

©pintfcr. 

Whetlier  a  good   Addition  of  a  Man  as  well  as  of  a 

Woman,  ch.  23.  feft.  iii. 
Whether  a  good  Addition  of  a  Gentlewoman,  ch.  23. 

feft.  103. 

©piCitUnl  CCKllt,     See  COUVt* 

©tabbinff. 

By    what  Statutes  Homicide   by   ftabbing  is  ouf^ed   of 

Clergy,  ch.  33.  kO..  57. 
Whether  the  Perfon  only  who  gives  the  Stab  is  within 

thefe  Statutes,  ch.  33.  fed.  98. 


Whether  it  had  a  general  Superintendency  over  other 
Courts,  fo  as  to  punifli  Offences  puni(h.ible  by  At- 
tachment in  fuch  Courts,  ch.  22.  fed.  2. 

A. 

Statutes  in  the  Affirmative,  giving  Power     Hoiu  conjiru- 
to  oiher  Juftices,  take  not  away  the     ed. 
Power  of  the   King's   Bench,  ch.  3. 
fed.  6.  ch.  27.  fed.  53. 

Nor  of  the  Court  of  the  Conflable  and  M.ir(hal,  ch,  4. 
feet.  10. 

Whether  the  Statute  de  Officio  Coronaiorls  being  Direc- 
tory, and  in  A(Srmance  of  the  Common  Law,  leaves 
the  Power  of  a  Coroner  as  it  found  it,  ch.  9.  feet. 
21,  22,  23. 

Ufage,  a  good  Interpreter  of  Statutes,  ch.  9,  feet.  3,  10, 

Inftances  of  this  Kind,  ibid. 

Penal  Statutes,  where  conftrucd  according  to  the  Mean- 
ing of  the  Words,  and  not  literally,  ch.  18.  feet. 
16.  ch.  33.  feet.  43,  44-  .    .    _ 

Where  a  Statute  gives  a  Jurifdidion,  it  incidently  gives 
all  Powers  neceflary  for  its  Execution,  ch.  13.  feet. 
15,  16. 

Whether  every  Statute,  which  prohibits  or  commands 
a  Thing,  impliedly  give  an  Indidment,  Information 
or  Adion  for  doing  the  Thing  prohibited,  or  not 
doing  the  Thing  commanded,  ch.  25.  fed.  4.  ch. 
26.  fed.  2. 

Whether  every  Statute  which  makes  an  0(Fence  Trea- 
fon  or  Felony,  give  it  the  like  Incidents  with  a 
Treafon  or  Felony  at  Law,  ch.  48.  feet.  4. 

Whether  this  Rule  hold  as  to  clipping,  iJc.  ibid. 

B. 

Whether  there  be,  any  need  to  recite  a     Recital, 

Statute  in   an   Adion  or  Indidment 

grounded  on  it,  ch.  23.   feet.  70.  ch.  25.   feet.  1 15. 

See  SiuDiitinEIlt,  K. 
Whether  one  may  be  found  Guilty  of     Evidence. 

an  Offence  at  Law  on  an  Indidment 

on  a  Statute,  ch.  46.  feet.  31. 
Whether  it  be  necefl'ary  to  conclude  Can-     Contra  for- 

ira  forwam  Staliiii  in  an  A£iion,  (ch.     mamSta- 

23.  feet.  99.)  or  Indidment  grounded     titi. 

on  a  Statute,  ch.  25.  feet.  116,  117. 

See  3lnOtctmcnt,  K. 

Whether  an  Indictment  muft  fo  conclude  in  order  to 

ouft  a  R-Ian  of  Clergy  by  Force  of  a  Statute,  ch.  33. 

feet.  25.  ch.  46.  feet.  43. 
In   what   Manner   an   Indidment  muft     Clergy. 

bring  the  Cafe   within  a  Statute,  in 

order  to  ouft  a  A'lan  of  his  Clergy  by 

Force  of  it,  ch.  33.   feet.  25. 
Whether  Felonies   by  Statute  are  within  the  Clergy, 

unlefs  exprel^y  excluded,  ch.  33.  feet.  24. 
For  Indidments  on  a  Statute.     See  JllDlctmcnf,  K. 
How  a  Statute  may  be  difpenfed  with.     See  SDiflJCnfil' 

tlOll. 
Where  one  fhall  be  a  Principal  in  an  Offence  againft 

a  Statute.     See  ilcCClIail','  D. 

©tEiuaiti* 

A. 

The  Nature  of  the  Oifice  of  Lord  High     Lord  High 

Steward,  ch.  2.  Skivard. 

None 
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None  under  the  Degree  of  Nobility  can  be  made  Lord 
High  Steward,  ch.  2.  ch.  44.  feet.  i. 

The  Lord  High  Steward,  as  fuch,  is  a  Keeper  of  the 
Peace,  ch.  8.  feet.  2, 

In  what  Manner  a  Lord  High  Steward  is  to  be  created 
for  the  Trial  of  a  Peer,  and  how  he  is  to  proceed 
to  fuch  Trial,  ch.  44.   feet.  I,  2,  3,  isfc. 

Whether  any  other  befides  the  Lord  High  Steward  can 
receive  the  Confeilion  or  Plea  of  a  Peer,  ch.  44. 
feet.  17. 

In  what  Manner  Peers  may  require  the  Opinion  of  the 
Lord  High  Steward,  ch.  44.   feet.  20. 

Where  the  Lord  High  Steward  withdraws  with  the  Reft 
of  the  Peers,  and  confultswith  them,  ch.  44.  feet.  22. 

Whether  Error  lie  in  the  King's  Bench  of  an  At- 
tainder before  tlie  Lord  High  Steward,  ch.  50.  feet.  16. 

B. 

An  Indiflment  before  J.  S.  Steward,  muft  fhew  to 
whom  he  is  Steward,  ch.  25.  feet.  119. 

The  Style  of  the  Sheriff 's  Torn,  ch.  10.  feet.  3. 

The  Style  of  Juftices  of  Peace,  ch.  27.  feet.  73.     See 

31nDictmcnt,  L, 

What  fhall  be  forfeited  by  a  Viil  for  not  finding  a  Pair 
of  Stocks,  and  where  fuch  Default  fhall  be  indidted, 
ch.  10.  fedl.  60.  ch,  11.  fed.  5. 

Where  the  ftealing  of  them  is  oufted  of  the  Clergy, 
eh.  33.  fe£t.  70,  71. 

In-Virhat  Manner  the  Death  muft  be  laid  in  an  Indift- 
ment  or  Appeal,  where  the  Party  died  on  one  Day 
of  a  Stroke  on  another,  ch.  23.  feet.  88,  89.  ch.  25. 
feet.  62,  63. 

Whether  it  be  neceflary  to  fhew  the  Time  of  the 
Stoke  as  well  as  of  the  Death,  ch.  23.  feet.  90. 
ch.  25.  feet.  77. 

Whether  the  Word  Percujfit  be  necefTary  in  fuch  In- 
diament,  ch.  23.  feet.  82. 

A  Pardon  of  all  Offences  before  fuch  a  Day,  par- 
dons an  Homicide  happening  after  the  Day,  from  a 
Wound  given  before,  ch.  37.  feet.  21. 

Whether  a  Defendant  in  criminal  Cafes  have  Right  to 
a  Subpoena,  ch.  46.  feet.  30. 

S)Ubfiti}J  3^en. 

Anciently  none  under  the  Degree  of  Subfidy  Men  could 
be  Bail  in  capital  Cafes,  ch,  15.  fed.  4. 

Where  the  Words,  Such  Offences,  and   Such  Offenders 
in  a  Statute,  fhall  be  taken  for  fuch  in  Mifchief,  and 
■  fuch  in  Inconvenience,  ch.  33.  fed.  43. 

S)ugg;effion» 

Where  a  Pardon  fhall  he  difallowed  by  Reafon  of  the 
Falfity  of  the  Suggeflion  on  which  it  was  grounded 
ch.  37.  feet.  10. 

voi.  n. 


%mt\t\\t 

What  fhall  be  faid  to  be  fufHeient  Bail,  ch.  15.  feet.  4: 
Where  faid  to  be  pending.     See  DcpCilDilig, 

Whether  a  Seffions  for  the  Peace  may  be  holden  -with-i 

out  a  Summons,  ch.  8.  feet.  44. 
How   many   Days  are   required  for  the  Summons  of  a 

Juror,  eh.  41.  feet.  5. 


An  Indidment  cannot  be  well  taken  on  a 
10.  fed.  9. 


ch. 


SiipecfEUeng,  See  JFaIfifpinQ:3iunfi;mEnt,  A. 

Whether  a  Certiorari  fo  far  fuperfede  the  Inferior  Court, 
as  to  make  all  its  fubfequent  Proceedings  erroneous^ 
ch.  27.  feet.  62,  64.  ch.  50.  fed.  i. 

Whether  any  one  Juftice  of  Peace  to  whom  a  Certiorari 
was  delivered  for  the  Removal  of  an  Indidment 
found  at  the  Seffions  may  award  a  Superfedeas,  ch. 
27.   fed.  62. 

How  far  a  Superfedeas  delivered  to  a  Sheriff  avoids  an 
Execution,  ch.  27.  fed.  63. 

Whether  the  very  IfTuing  of  a  Certiorari,  which  never 
is  delivered,  be  a  Superfedeas  to  the  Court  below, 
ch.  27.  feet.  64. 

Whether  it  be  a  Superfedeas  at  this  Day  without  a 
proper  Recognizance,  and  what  is  a  proper  Recogni- 
zance for  this  Purpofe,  ch.  27.  feet.  45  to  62. 

Whether  a  Recognizance  for  the  good  Behaviour,  o^ 
for  an  Appearance,  be  fupeffeded  by  a  Certiorari^ 
ch.  27.  feet.  65. 

Sse  <DcrttQ;!art. 

Where  a  Coroner  may  have  a  Superfedeas  of  the  Writ 

for  his  Difeharge,  eh.  9.   feet.  13. 
Whether  an  Inferior  Court  proceeding  after  a  Superfe-^ 

deas  be  punifhable  by  Attachment,  ch.  22.  feet.  28, 

ch.  27.  feet.  67. 
Whether  the  CommifHon  of  Juftices  of  Oyer,  bfc.  may 

be  fufpended  by  Superfedeas,  and  for  what  Caufe  fuch 

Superfedeas  is  grantable,  ch.  5.  feet.  3. 
Where  the   King's    Bench  may  grant  a  Superfedeas  of 

Procefs  from  the  Exchequer  on  an  Amercement,  ch, 

37.  feet.  69. 
Whether  a  Precept  for  the  Summons  of  a  Seffion  for 

the  Peace  can  be  fuperfeded  without  Writ,  ch.   8. 

feet.  43. 

©tiretp. 

Where  a  Difeharge  of  the  Principal  is  a  Difeharge  of 
the  Surety,  ch.  37.  feet.  23. 

S)ur0eon0» 

Whether  privileged  Perfons  from  being  Conflables,  ch, 
10.  feet.  42,  43. 

Whether  the  Omiffion  of  it  vitiate  an  Appeal  in  all 
Cafes,  except  that  of  a  Nobleman,  ch.  23.  feet.  lor. 

Whether  fuch  OmifHon  vitiate  an  Indidment  in  any 
Cafe,  ch.  25.  feet.  72. 

6  X  Whether 


Whether  a  Mifnomer  of  the  Surname  be  pleadable  in 
Abatement  of  an  Appeal  or  Indiament,  ch.  23.  feet. 
103.  ch.  25.  feet.  68. 

See  abatement  and  j^amc. 
@urpUt0. 

Where  the  Wound  is  defcribed  with  fufHcient  Certain- 
ty in  an  Appeal  of  Death,  the  Addition  of  farther 
Matter  uncertain  and  unintelligible,  fhall  be  rejeded 
as  Surplus,  ch.  23.  fed.  80. 

So  fliall  repugnant  Matter  in  a  Verdia  which  is  Gom- 
pleat  without  it,  ch.  47.  feet.  19. 

Where  two  Joint  Owners  of  Goods  are  robbed,  the 
Survivor  may  bring  an  Appeal,  ch.  23.   feet.  45. 

gtufpicion* 

Whether  a  Perfon   taken  upon  Sufpicion   be   bailable, 

ch.  15.   fecr.  49,  53. 
Where  Sufpicion  will  juftify  an  Arreft  for  Felony.     See 

arrcff,  B,  E. 


I^iiex  to  the  Second  Book. 

iWhether  a  fubfequent  Tales  fhal!  take  Notice  of  the  Ju- 
!     rors  returned  on  a  former   Tales  de  circumjlantibus^ 


H 


O  W  far  Land  in  Tail  was  forfeitable  before  26 
H.  8.  ch.  49.  fed.  5. 

Whether  an  Eftate  in  Special  Tail,  as  well  as  an  E- 
ftate  in  General  Tail,  be  forfeited  by  that  Statute  for 
Treafon,  ch.  49.  feet.  22. 

Whether  the  Right  to  an  Intail  difcontinued  be  forfeita- 
ble, ch.  49.   fea.  23,  25. 

Whether  the  Right  to  an  Intail  of  the  Gift  of  the 
Crown,  after  a  Feoffment  by  the  Tenant  in  Tail, 
the  Reverfion  being  in  the  Crown,  ch.  49.  feet.  24. 

Whether  the  Right  to  an  ancient  Intail  difcontinued, 
clothed  with  a  defeafible  Intail  in  Pofleffion,  ch.  49. 
feet.  25. 

Whether  Eftates  in  Tail  are  forfeited  for  a  Pramun'tre, 
ch.  49.  feet.  28. 

Whether  by  Force  of  a  Statute  which  gives  a  Forfeiture 

ofall  Interefts  of  what  Nature  foever,  ch,  49.  fed. 

Where  a  Tales  I's  grantable  at  the  Prayer  of  the  Ap- 
pellant for  want  of  a  full  Jury,  ch.  41.  feet.  II. 

Whether  it  be  grantable  at  the  Prayer  of  the  Appellee 
without  a  Default  in  the  Appellant,  ibid. 

Whether  it  be  grantable  for  a  larger  Number  than  was 
required  by  the  firft  Procefs,   ch.  41.  feet.  12. 

Whether  every  fubfequent  Tales,  muft  be  for  a  lefs 
Number  than  the  Precedent,  ch.  41.  feet.  13. 

Whether  the  qualhing  the  Array  of  the  Principal  Pa- 
nel, quafh  that  of  the  Tales,  ch.  41.  feet.  14. 

Whether  there  can  be  any  Tales  where  the  firft  Habeas 
Corpora  is  quaftied,  or  where  all  the  Jurors  returned 
on  the  firft  Habeas  Corpora  are  drawn,  ibid. 

Whether  a  Tales  be  grantable  on  the  Return  of  a  Ve- 
nire, ch.  41.  fea.  15. 

What  is  the  firft  Procefs  againft  the  Tales,  and  where 
•  grantable  with  a  Nifi  prius,  ch.  41.  feet.  16. 

Whether  a  Tales  be  grantable  by  Juftices  of  Oyer  and 
Tirminer,  ch.  41.  fed.  19. 

Whether  a  Tales  de  circumjiantibus  be  grantable  to  make 
■  up  a  full  Jury  de  mcdietate.  Unguis,  ch.  43.  feet.  45. 


Whether  there  may  be  a  Tales  de  circumjiantibus  in  ca- 
pital Cafes,  ch.  41.  feet.  18. 

Whether  fuch  Tales  he  grantable  without  Warrant 
from  the  Attorney  General,  or  Affignment  from  the 
Court,  ibid. 

€aDcvn0. 

Inordinate  Haunters  of  Taverns  indiaable  at  the  Torn, 
ch.  10.  feet.  59. 

Cajcation, 

A  Contempt,  not  to  pay  Cofts  taxed  by  a  Mafter,  ch. 
22.  feet.  37. 

CempoialitiC!5« 

Whether  the  Temporalities  of  a  Bifhop  are  liable  to  be 
feifed  for  a  Contempt,  ch.  33.    feet.  116. 

The  Tenor  only  of  an  Indiament  is  removeable  from 

the  Courts  of  London  by  Certiorari,  ch.  25.  {t&..  97-. 
In  other  Cafes  the  Record   itfelf  muft  be  removed,  cb. 

27.  feet.  76. 
What   Evidence    is   fufHcient    on    an  Indidment    for 

writing  a  Libel  fecundum  tenorem  fequentem,  ch.  461' 

feet.  36, 

Cent* 

Where   the   Principals    in  tRobbery   from  a  Tent   arfl 

oufted  of  their  Clergy,  ch.  33.  feet.  90. 
Where  the  Acceflaries,  ch.  33.  feet.  93. 

Cenuce* 

Confervators  of  the  Peace  by  Tenure,  ch.  8.  feet:  7..  T 

Cecuu 

Where  it  is  a  Difcontinuance  to  have  a  Term  inter- 
vening between  tlie  Tejle  and  Return  of  a  Writ,  ch*' 
27.  feet.  91. 

Where  to  have  a  Day  given  to  th€  Parties  to  a  difiant 
Term,   ch.  27.  feet.  92. 

Where  to  have  the  Term  adjourned  without  adjourning 
the  Suit,  ch.  27.  feet.  93. 

Terms  of  Art  not   to  be  fupplied  by  any  Circumlocu- 
tion, ch.  25.  feet.  55. 
Need  not  be  claffical  Z^/j«,  ch.  25.  feet.  87.       j.«„-y;r 

Ceffe.  ^~ -^^^ " 

Whether  a  Commiflion  to  authorize  Juftices  oi Oyer  to 
proceed  in  the  fame  County  wherein  the  King's 
Bench  fits,  muft  be  tefted  in  Term,  ch.  3.  feet,  ri.'   ■ 

How  many  Days  there  muft  be  between  the  Tejfe  and 
Return  of  Procefs  from  tlie  King's  Bench,  ch.  3. 
fea.  12.  ch.  27.  fea.  16. 

By  whom  the  Precept  for  the  Summons  of  a  Seffion 
for  the  Peace  is  to  be  tefted,  ch.  8.   feet.  42. 

By  whom  Procefs  from  the  King's  Bench  is  to  be  tefted, 
ch.  27.   feet.  8. 

Wheth.er  a  Writ  of  Error,  Certiorari,  or  Recordare, 
may  remove  a  Record  fubfequent  to  their  TeJle,  ch. . 
27.  feet.  78. 

Whether  it  be  a  Difcontinuance  to  have  fubfequent 
Procefs  tefted  after  the  D.iy  of  Return  of  the  Pre- 
cedent, ch.  27.  feet.  90. 

I  Where 
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tVhere  it  is  a  Difcontinuance  to  have  a  Term  inter- 
vening between  the  Tcjh  and  Return  of  a  Capias, 
ch.  27.  feet.  91. 

Whether  a  Defendant  may  be  found  Guilty  at  a  dif- 
ferent Time  from  that  laid,  fo  that  it  be  prior  to 
the  Time  when  the  Indidtment,  i^c.  was  preferred, 
ch.  46.  feet.  32. 

Whether  the  Verdi£l  in  fuch  Cafe  may  either  find  the 
Defendant  Guilty  Generally,  or  find  him  Guilty 
Specially  on  the  Day  proved,  ch.  46.   feet.  33. 

Whether  fuch  Verdi6t  may  be  falfified  as  to  the  Time, 
ibid. 

An  Information   which  lays   fome  of  the  Times  of  the 

'-  Offence  confiftehtly,  and  others  inconfiftently,  is 
vicious  as  to  the  latter  ouly,  but  an  Information 
which  lays  all  inconfiftently  is  wholly  void,  ch.  26. 
feet.  19. 

Inftances  of  this  Kind  as  to  Indidments,  ch.  25.  feet. 
62,77,104. 

See  3!::DictmCllf,  H. 

Where  a  Suit  on  a  Penal  Statute  muft  be  within  two 
Years,  and  where  within  one  Year,  ch.  26.  feet.  41. 

\Vhere  a  fpecial  Note   muft  be  given,  and  Oath  made 

of  the  Time,  ^c.  ch.  26.  feet.  42,  43. 

,  Whether  a  Profecution  as  for  an  Offence  at  Law,  (ch. 

26.  feet.  44.)  or  by  the  Party  grieved   (ch.  26.  feet. 

47.)  or  by  a  Common  Informer  on  a  Statute  which 

•  -firft  gives  the  Suit  to  the  Party  grieved,  (ch.  26. 
feft.  49.)  may  not  be  brought  at  any  Time. 

See  .|nfo;jmatton,  D. 

What  Certainty  is  required  in  the  Caption  of  an  In- 
didment  in  Refped  of  the  Time  when  it  was  found, 

•  ch.  25.  feft.  127. 

For   other   Matters,    fee    (II;)«'tten0,    and   ^0»r,   and 

Proceedings  before  Juftices  of  Peace  concerning  fmall 
Tithes,  where  removeable  by  Certiorari,  ch.  27.  feet. 

•  38- 

CttDtnjj*   See  ifccepiengc* 

•  A. 

The  Nature  of  the  Court,  ch.  10.  feet.  I. 

The  Original  Inftitution  of  it,,  ch,  10.  feet.  2. 

What  Perfons  are  bound  to  attend  it,  cji.  .10,  feet.  2, 

•  10.  '        ^    "" 
Whether  they  may  do  their  Suit  by  Attorney,  ~(fh.  ro. 

feet.  10. 

Whether  Tenants  in  ancient  Demefne,  Peers,  Par- 
fons,  and  Women  be  not  excufed,  ch.  10.  feet!  11. 

Whether  one  who  refides  not  within  the  Precinfts  of 
a  Torn  can-lift  bound  to  attend  it,  ch,  10.  feet.  12. 

The  Style  of  the  Court,  ch.  ib.   fett.^.'' 

Wheiher  a  Torn  or  .Leet  can  be  holden  at  any  other 
Time  thah  withitl-'SMvOnth  after  Eafier  ot  Michael- 
mas, ch.  10.  feet.  4,  5,  6,  7. 

B. 

Whether  the  Sheriff  in  his  Torn  can  try,  hear,  or 
determine  an  Offence  indicted  there,  ch.  IP.  feet.  13. 

Whether  he  can  award  Procefs,  ch.  10.  feft.  14,  74. 

For  what  Offences  he  may  impofe  a  Fine  or  Amerce- 
ment, ch.  10.  feet.  15,  17. 


How  fuch  Amercement  is  to  be  awarded  and  affeered^ 

ch.  15.  feet.  18,  19.' 
Whether  he  may  fet  a  Joint  Fine  on  feveral  Perfons, 

ch.  10.  feet.  16. 
Whetlicr  an  Avowry,  i^c.  for  fuch  a  Fine  muft  (hew 

that  the  Offence  arofe  within  the  Jurifditlion  of  the 

Court,  ch.  10.   fe(£l.  21. 
Whether  it  muft  alledge   that  the  Offence  was  com- 
mitted as  well  as  that  it  was  prefented,  ch.  10.  feet. 

22. 
Whether  it  muft  fhew  the  Names  of  the  Prefenters» 

l^c.  ch.  10.  feet.  23. 
Whether  it  muft  (hew   that  due  Notice  was  given  of 

holding  the  Court,  ch.  10.  feet.  24. 
How  fuch  Fine  or  Amercement  is  to  be  recovered  by 

Diftrefs,  ch.  to.  feet.  25  to  30.     See  SDiftlCfS. 
How  by  AJfion  of  Debt,  ch.  10.  feet.  31. 
What  farther  Penalty  may  be  added  to  fuch  Fines  and 

Amercements,  ch.  10.   feet.  32. 


For  the  Power  of  the  Torn  in  Relation  to  the  Ap- 
pointment of  Conftables.     See  CcntlablCS. 

What  Treafon  is  inquirable  in  the  Torn,  ch.  10.  feet. 
51- 

What  Felony,  ch.  10.  feet.  52. 

Whether  any  Treafon  or  Felony  which  are  not  fach 
by  the  Common  Law,  ch.  10.  fedl.  51,  52. 

What  Alfaults  and  Batteries,  ch.  10.  feet.  53. 

Whether  all  Affrays,  ch.  10.  feet.  54. 

What  breaking  of  Hedges,  (Sc.  ch.  10.  feft.  55. 

Whether  all  Pound  breaches,  ch.  10.  kSt.  56. 

Whether  all  inferior  Ofi^ences  wherein  the  King's  In- 
tereft  is  immediately  concerned,  ch.  10.   fe£t.  58. 

Whether  all  Common  Nufances,  ch.  10.   feet.  59. 

What  other  Offences,  ch.  10.  feet.  58,  59,  60. 

Whether  a  Matter  concerning  the  private  Intereft  of  the 
Lord,  or  of  the  Inhabitants  within  a  Leet,  can  be 
brought  within  the  Jurifdidion  of  it  by  Cuftom,  tfc. 
ch.  10.  feet.  58,  62,  63. 


Whether  Offences  out  of  the  Hundred  in  which  the 

Torn  U  holden,  or  within  a  Leet,   are  inquirable  at 

a  Torn,  ch.  10.  feft.  64. 
All   Indiftments   in   the  Torn  muft  be  by  twelve  at 

leaft,   ch.   10.   feet.  65. 
Whether  all  muft  fet  their  Seals,  ch.  10.  feet.  66. 
What  Freehold  or  Copyhold  is  required  in  each  Juror 

by  I  R.  3.  ch.  10.  feet.  67. 
Whether  Courts- Leet  be  within  thefe  Statutes,  ch.  10. 

fea  68. 
Whether  Indiftments  in  Toms  and  Leets  muft  be  in- 
dented, and  one  Part  remain  with  the  Indiftors,  and 

and  the  other  with  him  who  takes  the  Inqueft,  ch. 

10.  fed.  69,  70. 
Whether  there  ought    to  be    both  a  Grand  and  Petit 

Jury  for  the  taking  fuch  Indictments,  ch.  io.  fed. 

71. 
Whether  fuch   Indictment   can  be  taken  by  Virtue  of 

a  Writ  or  Commiffion,  ch.  10.  fed.  72. 
By  whom  Procefs  fliali  be  awarded  on  Indictments  in 

the  Torn,  ch.  10.  feet.  74,  75. 
In     what     Manner    fuch    Indidments    fliall     be    tra- 

verfed,    tried,    and    determined,    ch.   10.   feet.  76, 

77- 


%a\an* 
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What  is  a  good  Addition  as  to  the  Town  of  the  De- 
fendant, fee  iaDDtttOII. 

Whether  it  be  neceffary  that  the  Coroner's  Inqueft  ap- 
pear to  be  taken  by  the  People  of  the  next  adja- 
cent Towns,  ch.  9.  feet.  22. 

Where  a  Townfliip  may  be  amerced  for  fuffering  a  dead 
Body  to  lie  to  Putrefadion  before  the  Coroner  has 
viewed  it  in  order  to  take  his  Inqueft,  ch.  g.  kSl. 
23. 

Where  for  fuffering  a  Bridge  to  be  in  Decay,  found 
by  a  Coroner's  Inqueft  to  have  occafioned  the  Death 
of  a  IVIan,  ch.  9.  fedt.  28. 

Where  for  fuffering  one  that  is  guilty  of  Homicide,  or 
of  giving  a  dangerous  Wound  by  Day  to  efcape,  ch. 
9.  feet.  29.  ch.  12.  fed.  2. 

Wjiere  for  fuffering  fuch  Offender  by  Day  or  Night  to 
efcape,  ch.  12.  feet.  3. 

Where  a  Townfhip  is  anfwerable  for  tiie  Goods  of  Fe- 
lons feifed  therein,  ch.  49.  feet.  40,  41. 

Whether  a  joint  Indidment  lie  agalnft  feveral  for  fol- 
lowing a  Trade  without  having  ferved  an  Appren- 
ticefliip,  ch.  25.  feet.  89. 

Whether  any  Offences  in  an  Indidment  are  tranfitory, 
ch.  25.  feet.  35. 

€tanrpo?tation* 

Where  Felons  may  be  tranfported.     See  Clcrgr>  ^^ 

CcatjErf?* 

Whether  the  Abettors  may  traverfe  the  Jury's  finding 

the  Appellant  infufHcient,   or  that  they  abetted  him 

ch.  23.  feet.  152. 
Whether  the  Prefentment  of  an  Efcape  be  traverfable 
.   ch.  19.  feet.  21. 
Whether  a  Confeflion  before  a  Coroner  of  a  Breach  of 

Prifon  be  traverfable,  ch.  18.  feet,  I. 
Where  other  Matters   found  by,  or  before  a  Coroner 

are  traverfable.     See  Co;oilcr,  F. 
In  what  Manner  Indidments  in  the  Sheriff's  Torn  are 

to  be  traverfed,  ch.  10.  feet.  76. 

Ccecifon.   See  petit  Cteafom 

A. 
No  Jcceffh-       No  Acceffaries    in    High    Treafon    but 


7'ies  in  Trea 
Jon. 


all  Principals,  ch.  21.  feet.  7.ch.  29. 
fed.  2,  3,  5. 

As  where  one  knowingly  ■  oppofes  the  Arreft  of  a  Trai- 
tor, ch.  17.  kSt.  I. 

Or  refcues  him,  ch.  21.  feet.  7,  8. 

Or  fuffers  him  to  efcape,  ch.  ig.  feet.  26.  cb.  18.  feet. 
17. 

But  a  Traitor  is  guilty  of  Felony  only  in  Refped  of 
his  own  Breach  of  Prifon,  ch.  18.  feet.  17.  ch.  21. 
feet.  7. 

Whether  the  fame  Rules  hold  as  to  Treafons  made  fo 
by  Statute,  ch.  29.  fetSt.  13. 


JVbere  inqui-     Whether  High  Treafon  be  inquirable  in 
rdble.  the  Sheriff's  Torn,  ch.  10.  feet.  51. 


Whether  an  Appeal  for  It  lie  in  the  Parliament,  or  be- 
fore the  Conftable  and  Marfhal,  ch.  23.   feet.  29. 

Whether  Juftices  of  Gaol -Delivery,  or  Juftices  of 
Affife,  may  deliver  the  Gaol  of  Perfons  committed 
for  High  Treafon,  ch.  6.  feet.  4.  ch.  7.  feet.  4. 

The  Authority  of  Juftices  of  Peace  in  Relation  to 
Treafon,  ch.  8.  feet.  34. 


Whether  a  San£luary  be  a  Protedion  for  a  Traitor,  ch. 

32.  feet.  4. 
Whether  the  Sheriff  can  bail  a  Man  under  an  Arreft 

for  High  Treafon,  ch.  15.  feet.  45. 
Whether  he  be  bound  to  commit  him  upon  an  Accu- 

fation  of  it,  ch.  15.  feet.  46.  , 
Whether  the  King's  Bench  may  take  Bail  for  Treafon, 

ch.  15.  feet.  47. 


Trials  for  Treafon  muft  be  according  to  the  Common 

Law,  ch.  43.  feet.  18. 
Whether  in   fuch  Trials  the  Prifoner  may  have  Coun- 

fel,  ch.  39.  feet.  10,  11,  12. 
Whether  he  fhall  have  a  Copy  of  the  Indidment,  ch. 

39.  feet.  13,  14,  15. 
What  {hall  be  done  with  one  who  ftaiids  Mute  to  an 

Arraignment  for  High  Treafon,  ch.  30.  feet.  9,  19J 
For  Trial  of  Treafon  beyond  Sea.     See  CiUntl!. 
Whether  Indidments  for  High  Treafon  removed  into 

the   King's  Bench   may  be  remanded,  ch.  3.  feet. 

8,g. 

E. 

The  Judgment  in  High  Treafon,  ch.  48.  feet.  3. 
Whether  it  be  within  the  Benefit  of  Clergy,  ch.  33. 

feet.  20.  \    .       <     .   '. 

For  Forfeitures  for  High  Treafon,  cli.  30.  feet.  19.  See' 

5?c.:feituie  and  JDotocr. 
For  Pardons  of  Treafon.     See  ParDOII,  B. 

CteaUite'Crolje. 

Whether  the  Coroner  may  inquire  of  it,  ch.  g.  feet. 

36.  '    ■ 
Whether  the  Sheriff's  Torn,  ch.  ip.  feet.  58. 

Crcafutctr* 

Whether  the  Lord  Treafurer  as  fuch  be  a  Confervatot 
of  the  Peace,  ch.  8.  feet.  2. 

Crefpafsi. 

What  Trefpaffes  are  inquirable  in  the  Torn  or  Leet, 
ch.  10.  feet.  53  to  58.  I         ,    r 

Whether  a  Court  which  is  not  of  Record  can  hold 
Plea  of  Trefpafs  w  fe"  orw/V,  ch.  I.  feet.  14. 

What  Offences  are  included  in  the  W  or  A  Trefpajfes,  in 
the  CommilFion  of  the  Juftices  of  Peace,  ch.  8.  fect.- 

38- 
Whether  there  ,be  any  Acceff.uies  to  Trelpafs,  ch.  29. 

feet.  2,  4.  ,-.  ,0'^ 

Whether  a  Man   can  be  a  J)fi"^c^pal  in  Battery  by  a 

fubfequent  Agreement,  or  in  any  other  Trefpafs  bj 

receiving  the  Offender,  ch.  29.  feet.  4. 
Whether  a  Man  can   he  found   guilty  of  Trefpafs  on 

an  Indi£lment,of  Felony,  y  e  eonwrfo,  ch.-A'] .iect.b.- 
Wljat   is  pardoned  by  a  Pardon  of  all  Trefpaffes,  eh. 

37.  feet.  26,  27. 

Whether  a  former  Recovery,  or  Acquittal  may  be 
pleaded  in  Bar  of  Trefpafs.     See  Appeal,  D.    and 

^utrcfoits  arqiiit,  a,  C. 
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Conftru>!lion  of  i  b"  2  Ph.  isf  Ma.  which  orders  that 
all  Trials  of  Trtafon  (hall  be  according  to  the  Com- 
mon Law,  ch.  25.  feet.  142,  144,  145.     SeevSom^ 

moil  iLuU.1. 

In  what  Cafes,  and  in  what  Manner  it  fliall  be  tried, 

whether  one  who  ftands  Mute  do  fo  of  Malice,  is'c. 

whether  he  be  the  fame  Perfon,  i^c,  ch.  30.    feet. 

5,  6,  7. 
Where  a  Traverfe   of   an    Indictment   in  a  Torn  or 

Leet  (hall  be  tried,  ch.  10.  feet.  13,  76,  77. 
Where  one  who  (h?Il  be  Guilty  of  one  Offence  partly 

in  one  County,  and  partly  in  another,  (hall  be  tried, 

ch.  40.   fcdt.  5. 
How  a  Mayhem  fliall   be  tried,  and  where  the  Trial 

(hall  be  peremptory,  ch.  23.  feet.  27. 
For  the  Trial  of  an  Acceflary,  ch.  29.  feet.  45  to  54. 

See  acccflfaiT. 
For  Trial  by  Certificate,  fee  Certificate. 
For  Trial  by  Battel,  fee  15atfcl. 
For  Trial  by  Peers,  fee  pcerS- 
For  Trial  by  Jury,  fee  ^iiquctt  and  3lHrO;S. 

Criiff,   See  are. 
€umb?el. 

Whether  every  Vill  may  be  bound  by  Prefcription  to 
provide  a  Tumbrel,  ch.  11.  feet,  5. 


C!acatioin 

^Erttorari,    (ch.    27.    feet.    36.)  or  Habeas  Corpus, 
Ci  (ch.  15.  feet.  17.)  how  grantable  in  Time  of  Va- 
cation. 

dlagabonti. 

Whether  indi<Slable  in  the  Torn,  ch.  10.  feet.  59. 

eialue. 

How  the  Value  of  the  Thing  ftolen,  iSc.  is  to  be  fliewn 
in  an  Indiamcnt.     See  SilOictment,  G. 


aanquidjment 

Whether  an  Appellant  or  an  Approver  being  vanquifh- 

ed  by  one  Appellee  may  continue  the  Suit   againft 

the  others,  ch.  23.  feet.  136.  ch.  24.  feet.  24. 
Whether  an  Approver  having  vanquifhed  one  Appellee, 

muft  (ight  the  Reft,  ibid. 
Whether  an  Appellee    having   vanquifhed  one  of  his 

Approvers  be  acquitted  againft  the  Reft,  ibid. 
Whether  an  Appellee  be  intitled  to  his  Damages  on 

the   Vanquifhment  of  the  Appellant,  ch.   23.  feet. 

142.  ch.  35.  feet.  7. 
Whether  the  Vanquifhment  of  an  Appellant  be  a  Bar 

to  ari  Indiftment,  ch.  35.  fedl.  7. 

aarfance* 

What  is  fuch  a  Variance  between  a  Certiorari,  and 
the  Return,  as  (hall  prevent  the  Removal  of  the 
Record,  ch.  27.  feft.  71.     See  Ccrtiojari,  I. 

What  is  fuch  a  Variance  between  the  Original  and 
Procefs  as  (hall  caufe  a  Difcontinuancc,  ch.  27.  feet. 
94  to  100. 

■What  is  fuch  a  Variance  between  a  Writ  and  Declara- 
tion, as  (hall  abate  a  Writ,  ch,  23.  feil.  08. 
Voi.H. 


What  is  fuch  a  Variance  between  an  Indictment,  ^(4 
and  the  Record  of  a  former  Acquittal  pleaded  to  lt< 
as  may  be  helped  by  an  Averment,  ch.  35.  feet.  3,  4« 

What  is  fuch  a  Variance  between  a  Pardon  and  the 
Record  to  which  it  is  pleaded,  as  may  be  helped  by 
an  A-erment,  ch.  37.  feet.  66. 

Where  a  Variance  between  an  Indidment,  i^c.  and 
the  Evidence,  as  to  Time,  (eh.  46.  feet.  32,  33.) 
or  Place,  (ch.  46.  feet.  34.)  or  the  Words  indiacd, 
(eh.  46.  feet.  36.)  or  the  Inftrumental  Caufe  of  the 
Death  in  the  Indiitment,  l^<:.  (ch.  46.  feet.  37,  38.) 
or  as  to  the  Defendant's  being  charged  as  Principal 
or  Acceflary,  (cli.  46.  feet.  39,  40.)  or  as  to  the 
Malice,  &c.  (ch.  46.  feet.  41.)  is  material,  and 
where  immaterial. 

eicnUitioiu  erpona^* 

Where  neeeflary  to  warrant  the  Sale  of  Goods  after  a 
Certiorari,  eh.  27.   feet.  63. 

(Ltenfce  facias. 

Where  a  Juror  is  amerceable  for  not  appearing  at  tli« 

Return  of  a  Venire  facias,  ch.  22.  feet.  14. 
What  Variance  between  a  Venire  facias  and  the  fubfe- 

quent  Procefs  makes  a  Difcontinuance,  ch.  41.  feft. 

9.  eh.  27.  feet.  95  to  100. 
Whether  it  be  a  Difcontinuance  to  have  the  Di/Iringai 

tefted  on  a  Day  after  the  Return  of  the  Venire,  ch. 

27.  feet.  90. 
How   many  Days  are  required   between  the  Te^e  and 

Return  of  a  Venire,  ch.  41.  feet.  5. 
Where    it    may    be   returnable    immediately,  ch,  41. 

feet.  4. 
Whether    a    Venire    may    be    returnable    before   Ju- 

ftices  of  Oyer,  or  Aflife,  at  a  Day  certain,  ch.  41. 

feet.  6. 
Whether  it  need  (hew  before  what  Juftices  it  is  return- 
able, ch.  41.   fed.  7. 
Where  it  may  be  joint  or  feveral,  ch.  41.  feet.  8,  9. 
A  Juror  challenged  and  drawn  as  to  one  Defendant  on 

a  joint  Venire,   muft  be  drawn  as  to  all,  ch.  41.  feet. 

9.   Ui.  43.   rect.  4. 
Whether  a  Venire  facias  be  the  proper  Procefs  on  In- 

didments    for   Inferior    Crimes,    and   Informations, 

i^c.  ch.  27.  feet.  9,  11. 
For  others  Matters,  fee  %\.\XOiS,  JSttacljIUCtlf,  Pjfls' 

tjifo  and  SDales. 


A  Variance  between  an  Indictment,  ^c  and  the  Evi- 
dence, as  to  a  Place  laid  only  for  a  Venue,  is  is  not 
material,  ch.  46.  kSt.  34. 

See  tlifne. 

Whether  a  Juror  charged  in  a  capital  Cafe  can  be  dif- 

charged  before  they  have  given  a  VerdiCt,  ch.  47. 

feet.  I. 
Whether  they  may  give  a  privy  VerdiCl  in  a  capital 

Cafe,  ch.  47.  fed.  2. 
Whether  they  may  give  a  Special  VerdiCl  in  all  Cafes', 

ch.  47.  feet.  3. 
In    what  Manner   they   are   to  give  their  VerdiCl   on 

an   Indictment   or  Appeal  of  Death,  ch,  47.   feCt. 

4.  S» 
In  what  Manner  on  an  Indictment  for  Larceny  o» 
Trefpafs,  ch.  47,  feet.  6. 

6  Y  Whether 
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^Vhether  a. Jury  acquitting  a  Man  of  a  Coroner's  Tn- 
queft  of  Murder  muft  find  what  other  Perfon  killed 
the  Partv,  ch.  47.  feet.  7. 

Where  a  Verdi£l  may  acquit  fome  of  the  Defendants 
and  find  others  Guilty,  and  where  by  acquitting 
fome,  it  confequently  acquits  others,  ch.,26.  feet.  75. 
ch.  47.  feet.  8. 

"Whether  any  material  Thing  not  found  in  a  Verdidt 
can  be  fupplied  by  Intendment,  ch.  47.  feet.  2. 

Whether  Words  repugnant  fhall  be  rejeded  in  a  Ver- 
di6t  that  is  compleat  without  them,  ch.  47.  feet.  10. 

Whether  the  Court  may  order  a  Jury  acquitting  a 
Defendant  to  go  out  and  reconfider  the  Matter,  and 
whether  it  can   fet  afide  the  Verdict,  ch.  47.  feet. 

Whether  there  may  be  a  Nonfuit  after  a  Verdift,  ch. 

23.  feet.  95.    , 
Wliere  one  may  be  put  to  anfwer  to  a  Crime  in  Re- 

fpeft  of  a  Verdia  finding  him  guilty  thereof  in  an 

Adion,  l^c.  ch,  25,  feet.  6. 

Before  what  Coroner,  Offences  within  the  Verge  of  the 
Court  are  indidable,  ch.  9.  feet.  15,   16,  17,  18, 

Offenders  within  the  Verge  ftanding  Mute,  £5f.  (hall 
have  the  fame  Judgment  as  if  they  were  found 
Guilty,  ch.  30.  feet.  11. 

Not  neceffary   in  an  Appeal  of  Death,  ch.  23.  feet. 

85- 

Whether  neceffary  in  an  Indiament,  ch.  25.  feet.  90, 

■91. 

caiaualief* 

Selling  corrupt  Viftuals  inquirable  in  the  Torn,  ch.  10. 
feet.  59. 

Whether  a  Coroner  can  take  an  Inquefl:  of  Death  with- 
out a  View  of  the  Body,  ch.  9.  feet.  23. 

m\- 

Every  Place  generally  alledged  fhall  be  intended  to  be 
a  Vill,  ch.  23.  feet.  92. 
See  Xoton,  ^tOClt0,  %m\\iitL 

Cannot  have  an  Appeal  of  Larceny  againfl  the  Lord, 

ch.  23.  feet.  44. 
Oui^ht  not  to  be  either  of  a  Grand,  (ch.  25.  feet.  15.) 

ox  Petit  Jury,  ch.  43.  feet.  10. 
But  may  be  a  Witnefs,  ch.  46.  kSc.  28. 
The  Lord  pleading  Villenage  to  an  Appeal  fhall   not 

be  compelled  at  the  fame  Time  to  plead  Not  guilty 

ch.  23.  fed.  137. 

caineiiaffe.   Seeaiilein^ 

Wliat  is  a  good  Place  from,  whence  a  Vifnc  may  come, 
ch.  23.  fea.  92,  93.     See  tttlcnuc. 

Whether  an  Indiament  taken  before  the  Coroner  of 
the  King's  Houfe  and  the  Coroner  of  the  County 


of  an  Offence  not  appearing  to  have  happened  with- 
in the  \'erge,  be  void,  ch.  9.  k&..  16. 

An  erroneous  Attainder  is  not  void,  but  voidable  only,  > 
ch.  30.  feet.  2.  ch.  29.  fea.  40.  ch.  48.  feet.  23. 

But  a  Judgment  given  by  Perfons  who  had  no  good 
Conimiflion,  is  void,  ch.  50.  feet.  3. 

Outlawries  pronounced   conirary   to    the  Direaions  of  . 
6  ^  S  H.   6.   are  not  void,  but  voidable  only,  ch. 
27.  feet.  127. 

Makes    the   Word    Knight   in  Wcjlin.  I,  10.   to  fignify 
only  a  Perfon  of  good  Ability,  (ch.  9.   feet.  3.)   and  •' 
the  Word  Coroner  in  28  E.  3.  6.  to  fignify  the  fame 
as  Freeholder,  ch.  9.  feet.  10. 

The  Ufe  of  a  Freehold    within  the    Meaning   of.  the  ' 

Statutes  which  require  that  Jurors  fhould  have  a  Ffe^-  / 

hold,   ch.  43.  fea.   13,  17.  •  .:    ;     > 

Whether  a  Bond  or  Leafe  taken  in  Trufti  for  another' i 

(hall   be  forfeited  for  a  Treafon  or  Felony  by  hiiii, 

ch.  49.  fea.  10. 
Whether  the  Truft  of  a  Term  referved  for  the  Benefit 

of  a  Man's  Self;  and   his  Wife  and  Children,  (hall 

be  fo  forfeited,  ch.  49.  feet.  Hi 
Whether  the  Power  of  Revocation  of  tlie  Truft  of  a/ 

Term,  ch.  49.  feet.  12.   , 

Whether  Ufurers  be  indiaalple  at  the  Torn,  ch.   i5. 

fea.  59.  '  •  • 

Whether  Indiaments  for  Ufury  miift  (hew  in  parties-) 

lar  how  much  was  taken,  ch.  25.- feet.  iir. 
Whether  the  Perfon  who  has  borrowed  Money  on  an 

Uiurious  Contraa  may  be  a  good  Witnefs  to  prove 

it,  ch.  46.  feet.  24. 


SUatjcr  of  ilalu*  v..i. 

LIES  not.  in  Debt  for  a  Fine  or  Amercement- i»  a  • 
Torn  or  Leet,  ch.  lO.  i^Qt..  31, 
Whether  it  lie  in  a  .^Z  tarn,  ch.  26.  feet.  6r. 

For  what  Time,  and  in  what  Cafes  an  Approvaaf'Jis 
ihtitled  to  his  Wages,  ch,  24.  feet.  19,  27, j.-lioti  7-^ 

mm.  ;:•••:'• 

Where  Goods  are  forfeited  as  Waifs,  and  in  vfh^f 
Cafe  they  (hall  be  reftored  to  the  rightfuil /Pwner, 
eh.  49.  fea.  17.  •    , 

Whether  an  Appellant's  Title  to  his  Qopdp  fliay  l»» 
barred  by  a  Seifure  thereof  as  Waifs,  ^,(.  ch.;^3. 
ke^.  54. 

Whether  the  Torn  may  enq^uue  of  Waifs,   ch.   10. 


fea.  59. 


j/..rv 


mmzx,  of  a  pattiam;"'f!!:,;,5; 


Whether  a  general  Parliamentary  Pardon  can  be  tfarved/ 

ch.  37.  feet.  58. 
Whether  a  Pardon  under  the  Great  Seal  be  waivedby 

pleading  the  General  liTuSj  ch,  37.  feet,  39.    ^ 

(General  3Ur«c, 
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Whether  a  Certiorari  h'e  to  its  Courts, 
25. 


ch.  27.   feet, 


Iiv  what  Manner  Iiididlmcnts  removed  from  thence 
are  to  be  proceedej  aipoii,  ibid. 

34^  35  H.  8.  which  orders  Tranfcripts  of  Attainder 
-before  Juftices  of  Gaol-deliverv,  ^c.  to  be  certified 
into  the  King's  Bench,  extends  not  to  Jy'aUs,  ch'. 
33.   feet.  17. 

An  Acquittal  of  Murder  in  Wnks  is  pleadable  in  Eng- 
land^ ch.  35.  feet.  10.  chi  25.  feet.  42. 

Whether  Ofitnces  ?gaijift  the  Coin,  and  Felonies  in 
W<ilei  be  indiaabl^,  is"*. ,  in  Ui^lgnd,  ch. '25!  fefa. 
41,  42. 

Whether  a  good  Vifne,  ch.  2.3..fect.  ;g2. 

mm* 

Whether  a  good  Vifne,  ch,  23.  fe£t,  92. 

Whether  a  Fait  laid   in   fuch   a  Parifli   and  Ward    in 

London  (hall  be  intended  to  have  hapj^ened  within  the 

Liberties  of  Zwc/tfw,  ch.  25.  feet.  60. 
Whether.it  is  fufficient  to  alledge  a  Faft  in  a  ftriih 
'  o^  London y  witliout  fiievvrng  the  Ward,  ch.  25.  feet. 

\^;  '  \    •■':'"■.      '  '^- 

,    '.  A,   '  .  ., ,  . 

Whetlier  the  King's  Signing  ;the  Warrant  for  the  t^ovk-r 
,  miinon   be  a  futScient  Allignment  of  the   Comrs\if-' 

fioners  in  Purfuance  of '35  H.  8.  ch,  2^,.  feet.  51. 
Whether  a  Commitment    can    be  jiift'ified" 'without  a 

Warrant  in  Writing,  ch.  16.  feet.  3. 
Who  is  the  proper  OfHcer  to  execute  the  Warrant  of  a 

Juftiee  of  Peace  by  Force  of  a  Statute,  which  gives 

fuch  Juflice  a  Power  to  make  fuch  Warrant,  with- 
•     out  faying  to  whom  it  (hall  be  direded,  ch.  10.  feet. 

35- 

How  far  it  is  Criminal  to  prevent  the  Execution  of  a 
Warrant   for  a   Trefpiifs    by    a   Concealment    of   the 

TrefpafTer,  cli.  29.  feet.  4. 
Whether  the  Want  of  Form  in  a  Warrant  of  Commit- 
ment for  Txeafon,  or  Felony,  be  an  Exeufe  to  the 

Gaoler  fufFeriiig  an  Efeape,  eh.  19.  feet.  24. 
Where-ever  a  Warrant  may  be  diredted  to  a  Private 

Perfon,  it  may  be  executed  by  him,  ch.  12.  feet.  21. 
An  Arreft  without  a  Warrant  cannot  be  made  good 

by  a  fubfequent  Warrant,  ch.  13.  feet.  9. 
A  Perfon  arrefted   by  Force  of  a  Warrant,    and  fuf- 

fered  to   go  at   large,  cannot  be  arrefted    again   by 

Force  of  the  fame  Warrant,  ibid. 
Whether  a  Diflrefs   for  a  Fine,  ^c.  in  the  Torn  can 

be  iuftified  without  a  Special  Warrant,  ch..JO.  fea.Arr''"'  ^''  ^'^'^^° 
•"  '^  i  \         \i  H'^wwnany^itni 

What  Warrants   by  Juftices  of  Peace  are  gwd,  and  ^    '^''-**^-   ^^*  ^ 
where  fuch  Warrants  are  necefTary,  and  what  ought 
to  be  their  Form,  and  how  they  are  to  be  executed, 
and   how  far  they   juftify   an  Arreft,     See  TtlTflT, 

D.  E.  and  Jurtsoirtioii. 


B, 

Warrant  tf       Whether  an  Attorney  be  liable  to  an  At- 
Auorniy,  tachment  for  ading  as  fuch  in  a  Suit 

without  a  proper  Warrant,    ch,  22. 

feet.  6,  8,  9. 


Under  what  Penalty  he  is  bound  to  file  his  Warrant, 
ch.  2-2. -feet.  7.  '  "  -,  ■,;,/.  ,,;•// 

■        -tElnCf.  ■    ■■•'  V,   ;  •",7 

Whether  the, King  have  Right  b'otli  to  hold  the  Land  , 
of  one  attainted  of  Felony  for  a' Year  aiiti  Day,  and  * 
alfo  to 'wafte  them,  ch.  49.  feet.  8.' 

caatclj  nun  mm\ym\\. 

In  what  Manner,  in  what  Places,  and  for  what  Time 
Watch  is  to  be  kept,  and  wjip.are  to  enquire  of  De- 
faults therein,  ch.  13,  iecft]  "isy 

Who  are  .compellable  to  ferye  on  .the  Wat;ch,  ch.  10. 

fea.  4,     ■    •    '■;  ■  ■'■'■    ■  ■•    ■  ■'  ■  ■' ■•'  • 

In  what  Manner  Wafchmen  hiay  arreft  Strangers,  and 
other  fufpicious  Perfons,   ch.  13,  5,  6. 

Falfe  Wtighrs  are  iiidi^:ible'ln.tlre  Torn,  ch.  10.  feet. 
59.  •  '.-  ••-■■     .  .  •■  '  =  ■ 

Whether  a   Robbery   from'  J.  'S.   in   his   Lodging   in 

i^khckaii  .hz  oufteri.Df;Ckrgy,  as.'a  Robbery  'ioi  ^ 

Dwelling-Houfe  within  5  fff  6  £.  6..  9., Or  .39  .gfe;. 

^5-  ch;;33iJe£t.<:9^->9j7J^.iasiqqo  si  jniob  lol  or.riVT 

..'-    '-j!  .?.c  .f!3  ,v'Ii:i!:;-jT'3  li  vir'ob.  3on  lot  dsd.iV/ 

An'Appea!  of  Larcepy,.'is'^.  li'ss  againft  her  ih  i^e-fitiiid 

Manner  as  if  flie  were  fale.,  el).'. 2"?.  f;.'Ct;  'Iff:  -"  "^^_ 
Whether ,  iffie''  may  'brihg  'an "  AptSeiT  6f"Kipz  Vitfifoiit' 

]{kY-iuL±^:-k}ipm.w  "■""■"-' '  --•^'^^■^ 

Whether  the  Husband  and  Wife  fhal!  •?ectn''^r  'Dainfa^es 
for  a  malicious  Appeal  againft  the  Wife,  eh,  33. 
feet.  144.  i 

Whether  the  Addition  of  the  Place  of  Habitation  of  a 
Wife  be  fufHciently  (hewn  by  ftiewing  that  of  the 
Husband,  ch.  23.  feet.  124. 

Whetliet  fhe  becomes  an  Acceflary  to  a  Felony  for  re- 
ceiving her  Husband,  ch,  29.  feet.  34. 

W],4tU...  fl.^  ,.au  be  a  ivicnefs  for  or  againft  her  Hus- 
band, ch.  46.  feet.  16. 

To  whom  the  Profits  of  her  Lands  are  forfeited  by  the 
Attainder  of  her  Husband,  ch.  49.  feet.  6. 

For  an  Appeal  of  Death  by  her,   fee  ;3ppcal,  H. 

For  Jier  Dower,  fee  x^oiucr. 

mitm(s*   See  eiJiDence, 

The  Word  IFitnefes  in  i  E.  6.  and  the  Word  Acti- 
fers  in  5  £if  6  £,  6.  mean  the  fame  Thing,  ch,  25. 
feet.  137, 
Whether  one  difabled  to  be  a  AVitnefs  by  Reafon  of  a 
Conviction,  ^c.  be  rcftored  by  a  burning  in  the 
Hand,  or  Pardon,  or  Purgation,  ch,  33.  feet,  129, 
ch,  37.  feet.  48  to  53, 

tnelles  are  required  in   criminal   Cafes, 
:h.V6.   fe''cX  2.     See  JuDlCtmcnf,  M. 


mmm\u 

Whether  a  Woman    may    be   an   Approver,    ch,  24. 

fea.  6, 
In  an  Appeal  by  a  Woman  the  Appellee  cannot  w.age 

Battel,  ch.  45.  feet.  4. 
A  Woman  may  fue  any  other  Appeal  except  that  of 

the  Death  of  an  Anceflor,  ch.  23.  feet.  31. 
Whether  a  Woman  may  have  tJie  Benefit  of  Clergy, 

ch.  33.  feet.  7,  8. 

Whether 
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Whether  a  XVoman  ftanding  Mute  be  liable  to  the 
fame  Penance  as  as  Man,  ch.  30.  (eE\.  17. 

Whether  Women  be  privileged  from  Attendance  at  the 
Torn,  ch.  10.   feft.  11. 

Whether  a  Woman  may  by  Cuftom  be  bound  to  ferve 
the  Office  of  Conflable  by  Deputy,  ch.  10.  kSt. 
37. 

The  Judgment  againft  a  Woman  for  Treafon  or  Fe- 
lony, ch.  48.  feet.  6,  7. 

CHooIIen. 

Where  the  ftealing  of  Woollen  Manufaflurcs  is  oufted 
•f  the  Benefit  of  Clergy,  ch.  33.  feet.  69. 

Where  Perfons  convid  of  Larceny  may  be  fent  to  the 
Workhoufe,  ch.  33.  feet.  134. 


Where  an  Attachment  lies  for  not  executing  a  Writ, 

ch.  22.  feet.  2. 
Where  for  doing  it  oppreffively,  ch.  22.  feet.  3. 
Where  for  not  doing  it  effectually,  ch.  22.  kSt.  4. 
Where  for  a  falfe  Return  of  a  Writ,  ch.  22.  feft.  5. 
Whether   the  Commiffion  of  a  Juftice  of  Oyer^  &c. 

come  not  under  the  Notion  of  a  Writ,  ch.  5.  fe£t.  2. 
Whether  Procefs  without  Writ  can  be  awarded  into 

a  different  County  from  that  wherein  the  Court  fits, 

•h.  27.  feet.  I. 


WHETHER  an  Appeal  ofDeath'muft  be  brought 
within  the  Year  and  Day,  ch.  23.    fe6t.  33. 

Whether  Appeals  of  Larceny  (ch.  23.  feet.  48.;  and 
Rape,  (ch.  23.  feet.  72.)  muft  alio  be  brought  with- 
'in  the  Year  and  Day. 

Whether  the  Computation  of  the  Year  and  Day  (hall 
be  from  the  Time  of  the  Wound,  or  from  the  Time 
of  the  Death,  ch.  23.   feet.  33. 

Whether  in  the  Cafe  of  an  Acceflary  after,  the  Com-  - 
putation  (hall  be  from  the  Time  of  the  Receipt, 
ibid. 

Whether  it  (hall  be  from  the  precife  Time  when  the 
Death  happened,  or  from  the  Beginning  of  the  Day, 
ch.  23.  feet.  34. 

Whether  an  Appeal  and  Indictment  of  Death  muft  (hew 
the  Year  and  Day,  both  of  the  Stroke,  and  of  tha 
Death,  ch.  23.  feet.  90.  ch.  25.  feet.  77. 

Whether  it  be  fufficient  to  (hew  the  Year  of  the  King  • 
without  adding  that  of  the  Lord  in  the  Caption  of 
an  Indictment,  (ch.  25.  feet.  127.)  or  in  the  Alle- 
gation of  the  Fact  in  the  Body  of  an  Indictment  or 
Appeal,  ch.  23.  feet.  90. 

Whether  the  King  be  intitlcd  both  to  the  Profits  of 
the  Lands,  for  a  Year  and  a  Day,  and  alfo  to  the 
Wafte,  on  an  Attainder  of  Felony,  ch.  49.  feet.  8. 

yeoman* 

Whether  a  good  Addition,  ch.  23.  feet.  irr. 

Whether  it  be  a  good  Plea  in  Abatement,  That  a  Gen- 
tleman is  named  with  the  Addition  of  a  Yeoman, 
ch.  23.  feet.  103. 


FINIS. 
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